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PllEFACE. 


Tliis  volume  containR  reports  cf  the  most  important  State  Trials,  as  defined  in  the 
first  volnme  of  the  new  series  of  State  Trials  Reports,  Ijetween  the  years  1823  and 
1831. 

Appendix  A.  contains  a  list  of  other  trials  snhmitted  to  the  State  Trials  Committee, 
bnt  not  deemed  by  them  proper  to  ])C  reported  in  full.  In  tho  other  Appendices  are 
documents  and  extracts  illustrative  of  the  cases  reported,  and  taken  for  the  most  part 
from  papers  in  the  possession  of  the  Solicitor  of  the  Treasury',  in  the  India  Office,  and 
in  Dublin  Castle. 

The  following  is  an  extract  from  the  Preface  to  the  first  volume : — **  The  Committee 
are  in  no  way  responsible  for  the  statements  of  law  contained  in  any  of  the  cases  ; 
and  they  were  not,  in  their  choice  of  trials  to  be  printed  in  full,  guided  by  an 3' 
opinion  which  they  might  entertain  as  to  the  conclusion  arrived  at  by  either  judge 
or  jury  on  any  occasion  '*;  a  statement  which  applies  to  the  second  volume. 

July,  1889. 
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1]  The  King  against  Harvey  and  drnpinan,  1823.  [2 


The  king  against  HARVEY  and  CHAPMAN. 


Trial  of  Daniel  Whtttle  Harvey  and  John  Chapman  fob  a  Libel 
ON  George  4..  before  Abbott,  C.J.,  and  a  Special  Jury  at 
Guildhall,  on  October  30,  1823. 

Proceedings  in  the  Court  of  Being's  Bench  on  Motion  for  a  New 
Trial,  before  Abbott,  C.J.,  Bayley,  Holroyd,  and  Best,  J.J., 
on  November  28, 1823.  (Reported  in  2  B.  &  C.  257,  and  3  D.  &  R 
464.) 

Crimina]  informatioxi  filed  by  the  A.G.  against  the  pablisher  and  proprietor  of  a  newspaper  in 
which  a  statement  to  the  effect  that  the  King  (George  4.)  was  insane,  had  been  published 
"from  aathority."  At  the  trial  before  Abbott,  C. J.,  no  evidence  except  formal  proof  of  pub- 
lieation  was  giren  for  the  prosecution.  The  defendants*  counsel  admitted  that  the  statement  was 
untrue,  but  alleged  that  it  was  founded  on  rumours  generally  believed,  which  the  defendants 
did  not  know  to  be  false,  and  that  it  was  a  statement  imside  in  respectful  language,  and  without 
malicious  intention  as  to  a  matter  of  the  highest  public  concern. 

Abbott,  C.J.,  directed  ihe  jury  that  to  write  and  publish  falsely  of  any  person  that  he  is  insane 
is  a  crime  ;  that,  even  if  it  could  avail  the  defendants  to  show  that  the  assertion  was  made  **  from 
aathority,"  it  would  not  be  enough  for  this  purpose  to  show  that  it  was  founded  on  general  rumour 
believed  by  the  defendants ;  that  it  was  for  the  jury  to  say  whether  the  apparently  respectful 
language  used  did  not  convey  covert  irony  and  sarcasm ;  but  that  in  his  own  opinion  the  article 
was  a  criminal  libel. 

The  jury  desired  to  be  directed  whether  a  malicious  intention  is  not  necessary  to  constitute  a 
libel,  and  they  were  directed  to  the  effect  that  a  person  who  publishes  defamatory  matter  must  be 
presumed  to  have  meant  to  produce  the  effect  wbich  the  publication  was  calculated  to  produce, 
at  any  rate  unless  he  can  show  the  contrary. 

•Hie  defendants  were  convicted. 

On  motion  for  new  trial,  held  that  there  had  been  no  misdirection. 

Libel:  Allegolton  of  Insanity  of  the  Sovereign, — Malice:  Inference  of,  from  the  Libel, 

By  Bayley,  J. 

The  publication  of  a  written  assertion  of  alleged  fact  which  is  libellous  and  Msq  is  criminal 
if  the  publisher  knows  it  to  bo  false,  or  has  not  ihe  means  of  knowing  whether  it  is  true 
or  false.  Qucare,  if  the  matter  be  libellous  and  false,  but  believed  by  the  publisher  to 
be  true. 

Malice  may  be  inferred  from  the  matter  and  the  manner  of  the  publication  itself. 

By  Holroyd,  J. 

Qturre,  a  publication  libellous  against  an  individual  and  also  mischievous  to  the  public  may 
be  criminal  without  averment  or  proof  of  malice. 

By  Best,  J. 

Quare,  whether  such  a  statement  as  that  the  Sovereign  is  insane,  even  if  true,  can  be  law- 
fully published  by  any  person  when  and  as  he  thinks  proper. 

By  all  the  Court. 

If  an  actual  malicious  intention  be  necessary  in  libel,  it  is  to  be  presumed  from  the  publica- 
tion of  the  libellous  matter  until  the  presumption  is  dispUced  by  evidence  as  to  the 
occasion  of  publication  or  otherwise. 
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Court  of  King's  Bench,  Guildhall. 
October  30,  1823. 

Before  Abbott,  C.  J.,  and  a  special  jury. 

Counsel  for  the  Crown :  Gifford  (a)  (At- 
torneu  Geiieral),  Coplei/(h)  (Solicitor  Gme- 
ral),  Eaine,  Little(lale,{c)  and  Shepherd. 

Counsel  for  Chapman :  Dennmn  (d)  (Com- 
moyi  Serjeant). 

Counsel  for  Harvey :  Broiigham.{e) 

The  following  special  jurymen  ap- 
peared;— Benjamin  Hanson,  Benjamin 
Stokes,  Robert  Sharpe,  Joseph  Cecily  Wil- 
Uam  AUivrightf  Lease  Barnwell^  Alexander 
Balm/itino. 

The  Attorney  General  prayed  a  tales. 

The  following  talesmen  wore  called  : — 
James  Carpenter,  George  Worner  Cook, 
Edward  Witherby  Jackson,  Thomas  Small- 
piece,  John  Hill, 

The  information  was  opened  by  Shep- 
herd,    [The  first  count  was  as  follows : — 1 

London  to  vnt.  Be  it  remembered  that  Sir 
Bobert  Gifford  Knight  Attorney  General  of 
our  Sovereign  Lord  the  present  Kin^  who 
for  our  said  Lord  the  King  prosecutes  m  this 
behalf  in  his  proper  person  comes  here  into  the 
Court  of  our  said  Lord  the  King  before  the 
King  himself  at  Westminster  on  Wednesday 
next  after  the  octave  of  the  Purification  of  the 
Blessed  Virgin  Mary  in  this  same  term  and  for 
our  said  Lord  the  King  gives  the  Court  here  to 
understand  and  be  informed  that  Daniel  Whittle 
HarveyC/)  late  of  Tanners  Ilill  in  the  county  of 
Kent  Esquire  and  John  Chapman  late  of  Thames 
Street  in  the  city  of  London  printer  being  mali- 
cious and  ill-disposed  persons  and  unlawfully 
and  maliciously  devising  and  intending  to  vilify 
and  scandalise  our  said  Lord  the  King  and  to 
bring  our  said  Lord  the  King  into  contempt 
amongst  the  liege  subjects  of  our  said  Lord  the 
King  and  to  make  it  be  believed  by  the  lie^e 
subjects  of  our  said  Lord  the  King  tluit  our  said 
Lord  the  King  was  afflicted  with  mental  de- 
rangement heretofore  to  wit  on  the  ninth  day  of 
February  in  the  fourth  year  of  the  reign  of  our 

(a)  Afterwards  Master  of   the   Rolls   (Lord 

Gifford). 
(6)  „  Lord  (.'hancellor  (Lord  Lynd- 

hurst). 

(c)  „  a  Justice    of   the   Court   of 

King's  Bench. 

(d)  „  Chief  Justice  of  the  Court  of 

King's  Bench  (Lord  Den- 
man). 

(e)  „  Lord       Chancellor       (Lord 

Brougham). 
(/)  The  defendant  Harvey  was  returned  to 
Parliament  on  March  17,  1820,  for  Colchester, 
but  his  election  was  declared  void,  fie  sat  in 
four  Parliaments  for  that  borough.  He  was  re- 
tamed  in  1836  for  South wark.  There  is  an  ac- 
count of  Harvey  in  ihe  introduction  to  **  Report 
of  the  E*roceedinffs  on  the  Investigation  before  the 
Benchers  of  the  Inner  Temple  upon  the  appli- 
cation of  D.  W.  Harvey,  Esq.,  M.P.,  to  be  called 
to  the  Bar.*'     1884. 


said  present  Sovereign  Lord  (jcorge  the  Fourth 
by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Kin^  Defender  of  the 
Faith  at  London  in  the  parish  of  St.  Mary- 
le-Bow  in  the  ward  of  Cheap  unlawfully  and 
maliciously  did  print  and  publish  and  cause  to 
be  printed  and  published  a  certain  false  scanda- 
lous and  malicious  libel  of  and  concerning  our 
said  Lord  the  King  containing  therein  divers 
false  scandalous  and  malicious  matters  of  and 
concerning  our  said  Lord  the  King  according  to 
the  tenor  and  effect  following  that  is  to  say 
The  King  (meaning  our  said  Lord  the  King) 
Attached  as  we  sincerely  and  loyally  are  to  every 
interest  connected  with  the  Sovereign  (m*»aning 
our  said  Lord  the  King)  or  any  of  his  illustrious 
relatives  it  is  with  the  deepest  concern  that  we 
have  to  state  that  the  malady  under  which  his 
Majesty  (meaning  our  said  Lord  the  Kin^) 
labours  is  of  an  alarming  description.  It  is 
from  authority  we  speak  when  with  sorrow  we 
inform  our  readers  (as  we  think  it  our  duty  to 
do)  that  the  King  (meaning  our  said  Lord  the 
King)  not  only  still  continues  to  be  confined  to 
his  chamber  but  that  the  symptoms  of  his 
disorder  are  of  too  serious  a  nature  to  admit  of 
his  medical  attendants  being  able  to  say  when 
their  Royal  Patient  (meaning  our  said  Lord  the 
King)  will  be  sufficiently  recovered  to  show 
himself  to  his  anxious  and  afflicted  subjects. 
Dr.  Knighton,  his  Majesty's  (meaning  our  said 
Lord  the  King's;  private  secretary  and  domestic 
physician  is  in  constant  attendance  scarcely  ever 
out  of  the  chamber  in  which  the  King  (meaning 
our  said  Lord  the  King)  is  confined  and  never 
further  from  the  scene  of  sickness  than  the 
adjoining  room.  The  persons  about  his  Majesty 
(meaning  our  said  Lord  the  King)  foreseeing 
that  too  probably  it  will  be  a  considerable  time 
before  the  seat  of  his  complaint  will  be  in  a 
state  sufficiently  convalescent  to  render  it  advis- 
able that  he  should  quit  the  Pavilion  have  in 
order  to  ease  the  apprehensions  of  the  public 
circulated  the  report  that  pleasure  and  comfort 
not  any  afflicting  necessity  will  induce  a  pro- 
tracted stay  at  Brighton.  But  far  from  ap- 
proving this  deceptions  kind  of  policy  which  only 
ensures  a  more  violent  shock  whenever  the  real 
truth  of  the  case  shall  appear  we  deem  it  much 
the  wiser  way  to  use  on  such  unhappy  occasions 
the  language  of  facts  and  reality.  Therefore 
we  are  as  desirous  of  communicating  as  others 
are  of  concealmg  the  melancholy  truUi  that  the 
King's  (meaning  our  said  Lord  the  King's) 
disorder  is  it  is  feared  of  an  hereditary  descrip- 
tion. That  his  Majesty  (meaning  our  said  Lord 
the  King)  has  had  too  many  misfortunes  preying 
upon  his  benevolent  mind  the  loss  of  a  daughter 
and  a  Consort  equally  dear  to  him  and  of  a 
Royal  brother  whose  political  principles  he  loved 
besides  the  excraoiating  sufferings  of  his  agri- 
cultural subjects  so  sincerely  deplored  in  his 
late  most  gracious  speech  and  the  dangers  in 
which  the  liberty  of  the  Spaniards  are  placed 
by  Bourbon  pride  and  Gothic  ferocity  that  these 
and  other  weighty  concerns  have  oppressed  his 
paternal  feelings  and  come  hard  on  his  superior 
intellects  we  have  too  much  reason  to  fear.  But 
if  Divine  Providence  has  ordained  that  mental 
affliction  shall  be  no  less  transmissible  than  the 
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virtaes  of  the  heart  and  the  best  of  Princes 
(meaning  our  said  Lord  the  King)  should  by 
their  long  protraction  or  the  reiterated  returns 
of  his  present  unfortunate  morbositj  furnish 
another  example  of  the  lamentable  fact  (which 
HeaTen  in  its  goodness  avert)  still  one  resource 
will  remain  to  his  Migesty  (meaning  our  said 
Lord  the  King)  the  prayers  of  a  dutiful  loving 
and  loyal  people  and  seldom  very  seldom  has 
Heaven  be^  deaf  to  the  orisons  of  nations  when 
offered  in  behalf  of  wise  and  gracious  Kings  To 
the  great  scandal  of  our  said  Lord  the  King  and 
his  laws  to  the  evil  example  of  all  others  and 
against  the  peace  of  our  said  Lord  the  Kmg  his 
<>own  and  dignity.** 

EThe  second  coniil;  alleged  the  printing 
and  publishing  of  another  libel.  It  set 
oot  the  above  alleged  libel  from  **  Dr. 
Knighton  "  to  "  hereditary  description." 

The  third  connt  alleged  the  printing  and 
pablishing  of  another  libel.  It  set  ont  the 
above  libel  from  "That  his  Majesty  has 
had  too  many"  to  "wise  and  gracions 
Kings.'*!  (a) 

The  Attorney  OenercU :  May  it  please  your 
Lordship,  gentlemen  of  the  Jury,  this 
is  a  proceeoing  which  in  the  discharge 
of  my  public  duty  I  have  found  it 
necessary  to  institute  against  the  defen- 
dants for  the  publication  of  a  libel  upon 
TTia  Majesty.  Gentlemen,  the  article  in 
question  which  will  be -the  subject  of  your 
oonsideration  is  not  one  containing  any 
discussion  of  public  measures  or  the  con- 
duct of  public  men,  or  animadversion  upon 
acts  of  the  Gk>vemment  which  might  give 
occasion  to  discussion  frequently  intro- 
duced in  cases  of  this  nature,  to  tlie  extent 
to  which  such  animadversions  by  the  law 
of  this  cowatry  may  be  properly  extended. 
It  cannot  give  occasion  te  any  observation 
or  any  discussion  either  on  my  part  or  on 
the  part  of  those  who  appear  for  the 
defendants  upon  that  which  is  justly  prized 
hv  every  man  attached  to  the  Constitution, 
the  liberty  of  the  press.  G^tlemen,  the 
article  in  question  is  quite  of  a  different 
nature,  and  must,  I  think,  when  you 
hear  it  read,  and  when  you  are  satisfied, 
as  I  am  sure  you  will  be,  of  the  malignant 
and  mischievous  tendency  of  the  publica- 
tion, be  alike  offensive  to  every  man,  what- 
ever his  political  sentiments  may  be; 
because,  whatever  those  political  sentiments 
are,  with  respect  either  to  the  conduct  of 
the  Government  or  the  acte  of  public  men, 
I  am  sure  there  is  none  of  us,  none  I  am 
sure  whom  I  am  addressing,  who  is  not 
firmly  attached  to  the  Constitution  as 
established,  and  who  does  not  entertain, 
and  would  not  wish  to  inculcate,  a  due 
respect  u>  the  person  of  the  individual 
upon  the  Throne  who  was  made  the 
subject  of  this  libel. 


(a)  London  and  Middlesex. 
Geo.  4.,  No.  4. 


Hilary  8  &  4  { 


The  libel  in  question  contains  an  impu- 
tation— not  merely  an  insinuation,  but  a 
direct  assertion — that  his  Majesty  in  the 
early  part  of  this  year  was  afflicted  with 
mental  derangement,  conveyed  in  a  man- 
ner the  most  offensive,  as  I  am  sure  you 
will  be  of  opinion,  when  you  hear  the  libel 
read.  Gentlemen,  such  an  imputation 
cannot  but  be  injurious  to  any  individual 
to  whom  it  is  applied,  still  more  so  to  a 

Eerson  in  the  exalted  situation  in  which 
is  Majesty  is  placed.  But,  gentlemen, 
still  more  injurious  is  it  with  respect  to 
its  public  tendency,  because  it  is  calcu- 
lated to  engender  in  the  minds  of  the 
public  distrust  with  respect  to  the  meia- 
sures  carried  on  by  the  Government,  in^ 
asmuch  as  it  imputes  to  the  head  of  the 
Government  in  whom  the  executive  power 
vests  an  incapacity  to  perform  those  acts 
which  by  the  Constitution  it  is  enabled  to 
perform.  Gentlemen,  I  shall  not  waste 
yoor  time  by  pointing  out  the  injurious 
effecto  of  such  an  imputetion,  and  the 
consequences  likely  to  result  from  it, 
because  every  man  of  common  sense  and 
understanding  must  feel  them  without 
their  being  pointed  out  to  him.  I  shall, 
therefore,  at  once  come  to  the  publication 
in  question,  read  it  to  you,  and  leave  it  to 
your  own  judgment  to  say  whether  any 
man  can  entertain  a  doubt  with  respect  to 
the  motive  of  the  writer,  or  with  respect 
to  the  imputation  it  conveys;  and  still 
less  can  I  doubt  that  you  will  ^o  along 
with  me  with  respect  to  the  injurious 
tendency  of  such  a  publication. 

Gentlemen,  it  happened  in  the  early 
part  of  the  present  year  that  his  Majesty 
was  for  a  short  time  indisposed  during  his 
residence  at  Brighton  ;  and  it  was  during 
the  period  of  that  indisposition  that  the 
paper  which  I  hold  in  my  hand,  called  the 
Swnda/y  Times,  appeared,  in  which  the  pub- 
lication which  is  the  subject  of  the  present 
prosecution  is  contained.  Gentlemen, 
tho  article  in  question  was  not  one  of 
those  light  articles  affecting  to  come  from 
correspondents,  and  to  convey  intelli- 
gence with  regard  to  his  Majesty's  health 
or  any  other  public  event  in  the  common 
and  ordinary  way ;  but  it  is  that  which  is 
termed  the  leading  article,  that,  as  you 
well  know,  which  is  meant  to  attract  the 
attention  of  the  readers  of  the  paper  among 
whom  it  is  circulated.  It  is  headed  in 
large  letters  to  attract  the  public  eye  to 
the  article  in  question — 

"  The  King." 

'*  Attached  as  we  sincerely  and  loyally  are  to 
every  interest  connected  with  the  Sovereign  or 
any  of  his  illustrious  relatives,  it  is  with  the 
deepest  concern  that  we  have  to  state  that  the 
malady  under  which  his  Majesty  labours  is  of 
an  aLarming  description.** 

The  word  "  alarming  "  is  printed  in  italios. 

A  2 
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**  It  is  from  authority  we  speak  when  with  sor- 
row we  iuform  our  readers  (as  we  think  it  our 
duty  to  do)  that  the  Kinjr  not  only  still  con- 
tinues to  be  confined  to  his  chamber,  but  that 
the  symptoms  of  his  disorder  are  of  too  serious 
a  nature  to  admit  of  his  medical  attendants 
being  able  to  soy  when  their  Royal  patient  will 
be  sufficiently  recovered  to  show  himself  to  his 
anxious  and  afflicted  subjects.  Dr.  Knighton, 
his  Majesty's  private  secretary  and  domestic 
physician,  is  in  constant  attendance,  scarcely 
ever  out  of  the  chamber  in  which  the  King  is 
confined,  and  never  farther  from  the  scene  of 
sickness  than  the  adjoining  room.  The  persons 
about  his  Majesty,  foreseeing  that  too  probably 
it  will  be  a  considerable  time  before  the  seat  " — 

**Seat*'  printed  in  italics, — 

"  before  the  seat  of  his  complaint  will  be  in  a 
state  sufficiently  convalescent  to  render  it  advi- 
sable that  he  should  quit  the  Pavilion,  have  in 
order  to  ease  the  apprehensions  of  the  public 
circulated  the  report  that  pleasure  and  comfort, 
not  any  afflicting  necessity,  will  induce  a  pro- 
tracted stay  at  Brighton.  But  far  from  ap- 
proving this  deceptions  kind  of  policy,  which 
only  ensures  a  more  inolent  shock  whenever 
the  real  truth  of  the  case  shall  appear,  we  deem 
it  much  the  wiser  way  to  use  on  such  unhappy 
occasions  the  language  of  fact  and  reality. 
Therefore  we  are  as  desirous  of  communicating, 
as  others  are  of  concealing,  the  melancholy 
truth  that  the  King*8  disorder  is,  it  is  feared,  of 
an  hereditary  description." 

Gentlemen,  if  I  stopped  here  no  man 
can  donbt  what  was  meant  by  the  cruel 
insinuation.  I  say  cruel,  because,  know- 
ing as  every  man  does  the  unhappy 
malady  under  which  his  late  Majestj 
laboured  during  the  latter  part  of  his 
life,  this  was  a  cruel  insinuation  against 
his  present  Majesty  that  it  was  an  *'  here- 
ditary "  complaint  in  the  family.  I  say, 
even  in  private  life,  if  any  one  of  you 
had  had  the  misfortune  to  have  on©  of 
your  relatives  attacked  by  one  of  the 
greatest  maladies  which  Providence  has 
chosen  to  afflict  the  human  race,  no  man 
of  feeling,  no  man  who  had  regard  to 
the  feelings  of  hie  neighbour,  would  have 
ventured  to  insinuate  that  such  a  com- 
plaint would  have  descended  upon  you.  I 
Bay  still  loss  would  any  man,  unless  he 
had  the  basest  intention,  have  insinuated 
Buch  a  thing  against  his  Majesty,  who  is 
at  this  time  wielding  the  British  sceptre. 
He  does  not  stop  there ;  but  he  goes  on  to 
say,  and  I  will  leave  to  you  to  sav  whether 
it  was  not  intended  by  sneers  ana  sarcasms 
to  say,  that  this  was  the  complaint  which 
his  Majesty  was  the  subject  of,  having 
first  stated  it  to  be  an  "  hereditary"  com- 
plaint. 

'*  That  his  Majesty  has  had  too  many  mis- 
fortanes  preying  upon  hit  benevolent  miod,  the 
loss  of  a  daughter  and  a  consort  equally  dear  to 
him,  and  of  a  royal  brother  whose  political 
principles  he  loved,  besides  the  excruciating 


sufferings  of  his  agricultural  subjects,  so  sin- 
cerely deplored  in  his  most  gracious  8peech,(a) 
and  the  dangers  in  which  the  liberty  of  the 
Spaniards  are  placed  by  Bourbon  pride  and 
Gothic  ferocity. (6)  That  these  and  other 
weighty  concerns  have  oppressed  his  paternal 
feelings  and  borne  hard  on  his  superior 
intellects,  we  have  too  much  reason  to  fear." 

Whatever  doubt  might  bo  entertained, 
if  any  could  have  been  entertained,  upon 
the  previous  insinuation,  here  you  have 
the  author  at  once  stating  that  these  sup- 
posed causes  have  so  operated  upon  the 
King's  superior  intellects,  and  so  affected 
them  as  to  occasion  mental  derangement. 
"  But  if  Divine  Providence  has  ordained  that 
mental  afflictions  shall  be  no  less  transmissible 
than  the  virtues  of  the  hetirt,  and  the  best  of 
Princes  should  by  thetr  long  protraction  or  the 
reiterated  returns  of  his  present  unfortunate 
morbosity  furnish  another  example  of  the  lamen- 
table fact  (which  Heaven  in  its  goodness  avert), 
still  one  resource  will  remain  to  his  Majesty, 
the  prayers  of  a  dutiful,  loviog,  and  loyal  people, 
and  seldom,  very  seldom,  has  Heaven  been  deaf 
to  the  orisons  of  nations  when  offered  in  behalf 
of  wise  and  gracious  Kings." 

This,  gentlemeii,  is  the  article  which  is 
now  the  subject  of  your  consideration. 
Can  any  of  you,  after  having  heard  it  read, 
ar.d  reading  it  again  yourselves,  as  I  know 
you  will  do  before  you  conclude  upon  your 
verdict — can  any  man  doubt,  in  the  first 
place  with  respect  to  the  imputation 
hereby  conveyed,  first  by  insinuation  and 
then  by  direct  assertion,  that  his  Majesty 
was  at  that  time  afflicted  with  mental 
derangement  P  If  so,  can  any  man  doubt 
with  respect  to  the  tendency  of  such  an 
imputation  circulated  among  the  public  P 
Gentlemen,  if  it  were  so,  what  confidence 
could  any  man  have  in  the  measures  of  a 
Government  where  the  sceptre  was  wielded 
by  a  person  incapacitatea  to  wield  that 
sceptre  in  consequence  of  such  a  disorder? 
I  say  the  mischief  is  obvious,  and  it  is  not 
one  of  those  cases  in  which  you  can 
hear  from  my  learned  friends  a  discussion 
on  the  liberty  of  the  public  press  and  the 

(rt)  "  Deeply  as  his  Majesty  regrets  the  con- 
tinued depression  of  the  agncnltural  interest, 
&c."     King's  Speech,  Feb.  4,  1823. 

(6)  **  Faithful  to  the  principles  which  his 
Majesty  has  promulgated  to  the  world  as  con- 
stituting the  rale  of  his  conduct,  his  Majesty 
has  declined  being  party  to  any  proceedings  at 
Verona,  which  could  be  deemed  an  interference 
in  the  internal  concerns  of  Spain  on  the  part  of 
foreign  Powers ;  and  his  Migesty  has  since  used, 
and  continues  to  use,  his  most  anxions  endea- 
vours and  good  offices  to  allay  the  irritation 
nnhappily  subsisting  between  tne  French  and 
Spanish  Govtmments,  and  to  avert,  if  possible* 
the  calamity  of  a  war  between  France  and 
Spain.**  King's  speech.  See  Yonge's  Life  of 
Lord  Liverpool,  8,221. 
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freedom  to  whioh  discussion  ought  to  be 
carried  in  a  country  proud  of  its  liberties 
on  the  conduct  of  puolio  men  and  the  acts 
of  the  Ooyemment.  It  involves  no  poli- 
tical principle;  but  it  is  addressed  to 
every  one  of  you  to  say  whether  the 
monarch  upon  the  Throne  is  the  only 
person  in  the  country  who  may  be  libelled 
with  impunity ;  for  if  circulated  of  a  man 
in  a  public — I  will  not  say  a  public  situa- 
tion, out  circulated  of  a  man  in  the  private 
walks  of  life,  iiiat  he  was  unfit  for  the 
private  duties  of  society,  or  unfit  to 
discharge  anv  public  office — such  an  asser- 
tion would  be  a  libel.  Shall,  then,  the 
monarch  have  his  feelings  P — I  will  not  saj 
hU  feelings— but  shall  any  man  have  his 
feelings  torn  and  lacerated  by  such  cruel 
slander?  It  is  for  you  to  say  whether 
this  shall  go  forth  to  the  world  with 
impunity ;  first  stating  that  his  Majesty 
is  afflicted  with  that  dreadful  malady,  and 
then,  as  I  have  read  to  you,  in  the  suc- 
ceeding part  of  the  paragraph  assigning 
the  causes  to  which  this  writer  is  nleased 
to  attribute  the  disorder.  I  say  the  ten- 
dency is  not  only  calculated  to  bring  his 
Majesty  personally  into  disrespect,  but  all 
the  acts  of  his  Government.  I  say  the 
mischief  and  the  malignity  of  the  libel 
are  increased  by  the  manner  in  which  the 
attention  of  the  public  is  drawn  to  it.  It 
is  not  an  article  introduced  8ini{)ly  with  a 
view  to  satisfy  the  public  curiosity,  but  it 
is  the  leading  article  which  is  intended  in 
a  peculiar  manner  to  attract  the  attention 
ofthe  public.  And  here  this  writer  states 
deliberately  to  the  public  that  the  affliction 
which  he  attributes  to  his  Majesty  is  that 
which  I  have  stated  The  tendency  of 
such  a  publication  is  too  obvious  to  admit 
of  a  doubt  in  the  mind  of  any  man  what- 
ever. I  say,  whatever  political  opinions 
may  be  entertained  by  anyone,  there  can 
be  but  one  as  to  the  nature,  and  the  effect, 
and  the  tendency  of  such  a  libel.  I  am 
confident  your  opinion  will  be  in  unison 
with  mine,  and,  if  so,  I  sit  down  perfectly 
satisfied  that  the  result  of  your  verdict 
will  be  that  of  guilty  against  these  defen- 
dants, one  of  wnom  is  tne  proprietor,  and 
the  other  the  printer  of  this  paper. 

EVIDENOX  POK  THE  CbOWN. 

El^ah  info*/wW— Examined  by 
The  Solicitor  Chneral, 

Do  you  produce  a  certified  copy  of  the 
affidavit  made  with  respect  to  this  news- 
paper P— I  do. 

Where  did  you  obtain  it  P— At  the  Stamp 
Office. 

By  whom  is  it  signed  P— Henry  Bouvene, 

Did  you  see  Mr.  BouMtie  sign  it  P— I 
did. 

He  is  one   of  the  Commissioners  of 


Stamps,  we  understand  P — ^I  believe  him 
to  be  so. 

The  Common  Serjeant:  Do  you  know 
anything  about  it  P 

The  SoUcUor  General :  It  is  not  neces- 
sary.  Do  you  also  produce  a  newspaper 
called  the  Sundcuu  Txmee  ? — ^I  do. 

The  Solicitor  (feneral :  Put  them  in,  if 
you  please.    (They  were  delivered  in.) 

Cross-examined  by  The  Common  SerJeajU, 

You  are  a  solicitor  of  the  Treasury  P — ^I 
am  in  the  office. 

You  say  you  believe  Mr.  Bonverie  to 
be  a  Commissioner  P — ^I  believe  him  to 
be  so. 

You  do  not  know  it  of  your  own  know- 
ledge P — Not  as  a  fact ;  it  is  believed  so 
in  the  office. 

Do  you  know  Mr.  Bouverie? — ^Not  at 
all. 

You  are  a  solicitor  in  the  office  of  the 
Treararv  P — I  am. 

The  Solicitor  General :  1  propose,  my 
Lord,  it  should  be  read. 

The  Common  Serjeant :  I  humbly  sub- 
mit it  cannot  be  read  at  present. 

Abbott,  C.J. :  He  has  not  told  us  where 
it  was  signed. 

The  Solicitor  General :  At  the  Stamp 
Office,  my  Lord. 

Brougham :  The  provision  of  the  Act  (a) 
is  that  the  affidavit  shall  be  taken  by  a 
Commissioner  or  a  person  properly  ap- 
pointed. 

Abbott,  C.J. :  It  purports  to  be  so 
signed. 

The  Solicitor  General :  He  says  he  saw 
it  signed. 

Witneee :  I  saw  it  signed,  my  Lord,  in 
the  Stamp  Office. 

The  Solicitor  General :  The  14th  section 
of  the  Act,  my  Lord,  provides — 

**  That  in  all  cases,  a  copy  of  any  such  affi- 
davit or  affirmation,  certified  to  be  a  true  copy 
under  the  hand  or  hands  of  one  or  more  of  the 
Commissioners  or  officers  in  whose  possession 
the  BtLxae  shall  be,  shall  upon  proof  made  that 
such  certificates  have  been  signed  with  the  hand- 
writing of  the  person  or  persons  making  the 
same,  and  whom  it  shall  not  be  necessary  to 
prove  to  be  a  Commissioner  or  Commissioners, 
or  officer  or  officers,  be  received  in  evidence  as 
sufficient  iiroof  of  such  affidavit,"  &c. 

Abbott,  C.J. :  That  is  the  14th  section. 

The  Solicitor  General:  Yes,  my  Lord, 
the  14th.  It  is  not  necessary  to  prove 
that  he  has  a  commission. 

The  C(ymmon  Serjea/nt :  But  it  must  be 
under  the  hand  or  hands  of  one  or  more 
of  the  Commissioners. 


(a)  38  Geo.  8.  c.  78.  repealed  by  6  &  7 
Will.  4.  c.  76.  s.  82.  See  R.  v.  Amphlit, 
4  B.  &  C.  85,  and  the  Newspaper  Libel  and  Re- 
gistration Act,  1881,  44  &  45  Vict  e.  60.  s.  15. 
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Abbott,  C.J. :  But  you  need  not  give 
strict  proof  that  he  is  a  Commissioner. 
You  found  him  at  Somerset  House  ? — 
Yes,  I  did,  my  Lord. 

Acting  as  a  Commissioner  of  Stamps  P 
—Yes. 

And  he  signs  himself  a  Commissioner  P 
— Hp  does,  my  Lord. 

The  Common  Serjeant:  Your  Lordship 
will  be  kind  enough  to  take  a  note  that  I 
have  raised  this  objection  in  case  it  should 
be  necessary  further  to  argue  it  at  a  future 
time. 

The  Solicitor  Oenei-al :  One  does  not  like 
to  encumber  oneself  with  more  proof  than 
is  necessary,  but  to  put  it  beyond  all  doubt 
we  will  call  Mr.  Syhes, 

Godfrey  Sylces. — Examined  by  The  Solicitor 
General. 

You  are  the  solicitor  of  the  Stamp 
Office  P— Yes. 

Is  Mr.  Bouverie  one  of  the  Commis- 
sioners of  Stamps  P — He  was,  but  is  not 
now. 

Are  you  acquainted  with  his  hand- 
writing P — I  am. 

Is  that  his  handwriting  (showing  a 
written  paper  to  the  witness)  ? — It  is. 

When  did  he  cease  being  a  Commis- 
sioner ? — About  the  latter  end  of  Septem- 
ber of  the  present  year. 

(To  Elijah  LitchfuUl)  When  was  it 
signed  ? — Six  or  eeyen  months  ago. 

Abbott,  C.J.  (to  Sylces)  :  Ho  was  a 
Commissioner  at  that  time  P — Yes,  ho 
was,  my  Lord.  He  ceased  at  the  time  I 
state. 

Brougham :  Was  be  a  Commissioner  in 
January  last  P — He  was. 

£The  certificate  of  Henry  Bouverie,  in 
pursuance  of  38  Geo.  3.  c.  78,  dated  19th 
February  1823,  and  the  joint  affidavit  of 
John  Chapman^  printer,  and  Daniel  WTiittle 
Harvey,  stating  that  the  foimer  was  the 
printer  and  publisher  and  that  the  latter 
was  the  sole  proprietor  of  the  Swnday 
Times,  were  read.  The  alleged  libel  was 
then  read.] 

Defence. 
The  Comm^m  Serjeant :  May  it  please 
your  Lordship,  gentlemen  of  the  Jury,  it 
is  my  duty,  as  the  advocate  of  John  Chap' 
man,  the  printer  of  the  newspaper,  which 
his  Majesty's  Attorney  General  has  thought 
proper  to  select  for  prosecution  on  the 
present  occasion,  to  address  you  for  the 
purpose  of  showing  that  that  verdict  of 
guilty  which  he  has  so  confidently  asked 
at  your  hands  ought  not  to  be  recorded, 
and  cannot  be  pronounced  upon  the  pre- 
sent occasion.  And  if  in  the  discharge  of 
this  duty  which  is  cast  upon  me  in  the 
character  of  an  advocate,  I  should  be 
found,  as  uo  doubt  I  shall  be,  incom- 


petent and  unprepared  to  do  justice  to  the 
discussion  of  those  great  and  important 
topics  which,  in  spite  of  the  wamhig  of 
my  learned  friend  the  Attorney  General,  I 
deem  it  my  duty,  as  it  is  my  privilege,  to 
enter  into  upon  the  present  occasion,  I 
am  sure  you  will  attribute  that  incompe- 
tency to  the  right  cause.  I  can  unaffec- 
tedly declare  to  you  that  it  results  from 
that  astonishment  into  which  I  was  cast, 
and  from  which  to  this  moment  I  have 
not  recovered,  at  seeing  that  his  Majesty's 
Attorney  General,  in  the  sound  exercise  of 
that  discretion  according  to  which  he  is 
to  can'v  into  effect  the  great  prerogative 
which  he  enjoys  of  filing  e»  officio  infor- 
mations, has  bepu  persuaded  to  believe 
that,  upon  looking  to  all  the  circumstances 
of  the  case  and  ol  the  contents  and  charac- 
ter of  this  publication  that  he  has  read, 
it  was  fit  to  be  selected  as  an  object  of 
prosecution,  in  order  to  vindicate  the 
honour  of  the  Crown,  and  to  allay  the 
discontents  of  the  people.  Gentlemen, 
it  is  with  the  most  unfeigned  reluctance 
that  I  enter  upon  those  topics  which  I 
say  do  necessariljr  come  into  debate  upon 
the  present  occasi  n.  I  am  not  to  be  told 
by  any  man,  and  least  of  all  by  the  high 
officer  of  the  Crown  who  has  made  this 
use  of  his  privilege  upon  the  present  occa- 
sion, that  the  discussion  of  public  affairs 
is  to  be  excluded  from  this  or  from  any 
other  trial.  I  say  that  it  essentially 
belongs  to  it,  and  I  tell  my  learned  friend, 
the  Attorney  General,  that  if  he  did  not 
mistake  his  office  he  mistook  in  my  judg- 
ment the  nature  of  the  duty  which  I  have 
to  perforni  when  he  said  that  neither  on 
the  one  side  nor  on  the  other  could  the 
discussion  of  public  affairs,  forsooth,  enter 
into  the  consideration  of  the  jury  who  are 
to  pronounce  a  verdict  of  guilty  or  not 
guilty  upon  the  present  occasion.  What  I 
Is  the  state  of  his  Majesty's  health  no 
public  affair  !  I  admit  the  importance  of 
it  as  it  is  stated  by  my  learned  friend; 
but  in  proportion  as  it  is  important  and 
interesting  to  every  individual  among  the 
people,  I  protest  against  the  other  incon- 
sistent statement  of  my  learned  friend  that 
this  was  not  information  upon  a  subject 
legitimately  offered  to  public  curiosity  or 
to  public  interest. 

My  learned  friend  the  Attorney  General 
has  made  it  a  matter  of  complaint  that 
the  latest  intelligence  with  regard  to  this 
most  important  of  all  the  public  concerns 
which  we  can  have  to  consider  is  not 
pushed  into  a  corner  of  the  paper  without 
the  attention  of  the  public  being  in  a 
peculiar  manner  drawn  to  it,  and  that  it 
does  not  assume  that  light  and  trivial 
form  with  which  paragraphs  in  a  public 
paper  are  sometimes  invested.  I  think  it 
is  a  strange  comment.    I  think  if  it  had 
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been  pushed  into  »  comer  in  order  to 
AYoid  observation  and  detection,  and  had 
only  found  its  way  into  pnblic-honses 
where  it  mi^t  be  read  and  commented 
npon  by  miBchievonB  people,  who  are 
fomid  tnere  npon  their  own  motion,  or 
sent  th^e  by  others  to  inflame  dissatis- 
&ction  and  to  sow  discontent  amone  the 
people,  that  indeed  might  haye  oeen 
matter  of  comment  and  observation.  But 
if  it  is  seen  that  this  is  placed  in  the 
front  of  the  paper,  and  stated  with  a 
gravity  amoxmting  almost  to  solenmity, 
and  with  a  feeling  which,  if  not  sincere,  I 
do  not  know  how  it  coold  be  stated — ^that 
it  is  there  pat  forward  in  snch  a  way  as  to 
affect  not  only  the  eye  bat  the  heart  of 
the  public — I  should  have  thought  that  this 
was  no  sabject-matter  of  prosecution  by 
his  Majesty's  Attorney  (feneral,  nor  any 
subject  of  reproach  to  those  who  have  had 
the  marshalling  of  the  columns  of  this 
paper. 

I  trust,  gentlemen,  that  I  shall  be  able 
to  show  you  before  I  conclude  that  there 
never  was  a  more  legitimate  object  of 
public  vigilance  and  attention,  or  a  dis- 
cussion more  properly  carried  on  than 
tiiis.  Bat,  before  I  enter  upon  that  dis- 
cussion, I  beg  leave  to  state  that  I  do  it 
with  the  utmost  reluctance,  that  I  would 
have  avoided  it  if  it  had  been  possible 
consistently  with  my  duty  to  do  so.  And 
I  am  sure  I  may  judge  of  your  feelings 
from  my  own,  when  I  conjecture  that 
there  is  not  one  of  you  who  would  not 
rather  have  been  engaged  in  any  occupa- 
tion than  the  present  painful  one,  which 
is  necessarily  cast  upon  all  of  us.  If  it 
were  possible  for  a  jaryman  to  retire,  if  it 
were  possible  for  an  advocate  to  decline 
the  discussion  of  subjects  such  as  this, 
connected  as  it  is  with  that  illustrious 
personage  who  at  this  period  is  by  the 
Constitution  of  the  country  placed  at  the 
head  of  the  Gkiv^mment,  connected  as  it 
is  with  his  illustrious  relatives,  1  am  sure* 
we  should  have  iJl  declined  this  discus- 
sion, and  left  the  Attorney  Oenerdl,  who 
has  filed  an  e»  officio  information,  to  have 
tried  his  chsmce  of  success,  supposing  he 
OQuld  have  done  so,  with  an  ex  officio  jury. 
B^t  having  no  such  jury  upon  the  present 
occasion,  I  do  not  think  he  will  have  any 
chance  of  success.  Upon  several  occasions 
it  has  occurred  that  juries  have  retired 
from  duties  which  this  case  has  cast  upon 
yoiL.  Upon  one  occasion  it  occurred  that 
after  a  painfol  and  long  debate  for  a  day 
and  a  night,  without  any  prospect  of 
uanimily,  they  came  into  Court  and 
requested  to  be  discharged.  I  recollect 
upon  a  prosecution,  far  less  in  my  opinion 
indiscreet  than  this,  that  they  came 
before  the  Lord  Chief  Baron,  who  was  the 
presiding  judge  at  the  trial,  and  one  of 


them  entreated  to  be  discharged  becaase, 
as  he  stated,  he  could  not  honestly  and 
conscientioDsly  take  the  same  view  of  the 
case  as  the  other  eleven  did.  He,  with  a 
manly,  but  modest  feeling,  requested  that 
the  cause  might  be  left  in  the  hands  of 
those  who  were  his  neighbours,  and  whose 
character  and  judgment  he  most  sincerely 
respected.  It  could  not  be.  The  law  did 
not  allow  it,  and  at  last  they  agreed  upon 
a  verdict  according  to  the  opinion  of  the 
one  and  M^ainst  the  avowed  opinion  of  the 
eleven.  I  do  not  state  anything  of  this 
sort,  gentlemen,  for  the  purpose  of  divert- 
ing your  attention  from  that  to  vrhich  I 
shall  shortly  apply  the  best  powers  of 
nay  mind  when  I  come  to  discuss  the  par- 
ticular publication  before  you,  bat  to 
describe  that  state  of  mind  in  which  we 
must  all  necessarily  be,  when  we  come  to 
touch  upon  topics  so  delicate,  so  tender, 
and  so  painful  as  these. 

But  J  must  beg  to  remind  you,  gentle- 
men, before  I  come  to  that,  for  whom  I 
stand  here.  Mr.  EcMrvey,  whose  name 
stands  first  in  the  record,  will  be  hardly 
mentioned  again  by  me.  His  cause  is 
entrusted  to  abler  hands  than  mine,  and 
my  lecuTued  friend  Mr.  Brougham  will 
take  care  that  he  shall  not  suffer  for  want 
of  any  observations  that  are  capable  of 
being  made,  and  which  ought  to  be  made, 
upon  that  part  of  the  case  which  affects 
him.  Mr.  Maa-vey  is  a  gentleman  of  rank 
and  fortune,  (a)  He  is  the  proprietor  of  the 
paper.  I  stand  here  not  to  represent  him^ 
but  the  more  humble  individual,  also  a 
defendant  upon  this  record,  the  printer. 
And  give  me  leave  to  say  that,  if  instead 
of  the  mere  formal  proof  of  the  affidavit 
which  parties  are  called  upon  by  Act  of 
Parliament  to  make,  in  order  to  be  pro- 
duced as  evidence  against  them,  if  instead 
of  tiiat  it  had  been  proved  before  you  by 
the  mouths  of  competent  witnesses  that 
my  client,  Mr,  Chaprna/n,  was  in  fact  the 
printer,  and  that  Mr.  Harvey  was  in  truth 
the  proprietor  of  this  paper,  there  might 
then  have  been  a  very  important  differ- 
ence in  the  situation  of  the  parties,  even 
if  in  the  result  you  should  pronounce  the 
publication  to  be  a  libel.  Tne  proprietor, 
the  leading  man,  the  commander,  might, 
if  a  libel  appears,  in  many  cases  be  justly 
condemned  as  the  proprietor  for  per- 
mitting it  to  go  forth  to  the  world  throngh 
the  'medium  of  the  columns  of  his  paper, 
while  the  printer  who  knows  nothing 
about  it  but  the  act  of  printing  would 
have  been  perfectly  harmless  of  all  evil 
intention.  I  need  not  remind  jou  of  that 
which  you  have  often  heard,  and  which 
common  sense  dictates  to  us  all,  that  no 


(a)  See  above,  p.  8  n. 
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act  is  a  crime  unless  the  intention  be 
criminal.  A  libel  issuing  from  one  may 
be  an  atrocious  crime  almost  amounting 
to  high  treason,  while  a  libel  in  the  hands 
of  another  who  merely  hands  it  over  from 
one  to  another  might  be  perfectly  harm- 
less, because  stripped  of  all  its  malignity. 
Suppose,  for  instance,  an  Englishman 
employed  a  Frenchman  to  print  a  libel  in 
a  language  which  he  knows  not ;  he  is 
perfectly  innocent  of  any  evil  intention. 
Or  reverse  the  case,  and  the  principle  is 
the  same.  The  employer  would  be  guilty 
in  a  double  degree.  Just  so  it  is  here. 
If  you  think  when  you  come  to  read  this 
publication  that  it  is  a  libel,  that  it  is  only 
a  collection,  as  the  Attorney  Geyieral  has 
stated  to  you,  without  giving  any  reason, 
of  sneers  and  irony  and  sarcasm ;  if  you 
believe  it  is  so  from  first  to  last — which  is 
the  imputation  cast  upon  it  by  my  learned 
friend — you  will  judge  whether  an  ignorant 
printer,  who  sees  such  a  thing  written  with 
apparent  respect,  is  to  be  supposed  capable 
of  distinguishing  the  ironical  meaning 
which  it  is  stated  lurks  under  language  the 
most  decent  and  respectful. (a)  It  is  for 
you  to  pronounce  your  verdict  according 
to  the  share  of  criminality  which  you 
think  attaches  to  each.  If  you  suppose 
that  the  one  who  fills  the  higher  station 
has  been  guilty  of  writing  and  publishing 
a  libel  it  will  not  at  all  follow  that  the 
other  who  is  in  an  inferior  situation 
should  be  guiUy  of  a  libel,  and  the  more 
BO  if  it  be  all  irony  which  lurks  under 
such  language  as  I  have  described,  and 
is  not  straightforward  and  direct  obloquy 
that  would  be  obvious  to  the  eye  of  a 
person  who  could,  I  might  almost  say, 
neither  read  nor  write  at  all.  I  lay  my 
claim,  which  is  a  fair  one,  on  the  side  of 
Mr.  Chapman  that,  if  when  you  retire 
from  the  jury  box  for  the  purpose  of  con- 
sidering the  nature  and  character  of  the 
alleged  libel,  you  find  there  are  respectful 
expressions  such  as  those  in  which  the 
King  ought  to  be  addressed,  whether  you 
doubt  or  not  that  there  is  an  ironical 
intention  contained  in  it,  you  would  con- 
clude that  if  it  might  be  concealed  from 
anyone  it  was  infinitely  more  likely  to 
be  so  from  a  poor  ignorant  mechanic 
into  whose  hanas  it  passed,  perhaps  in 
scraps,  simply  for  the  purpose  of  printing. 
I  cannot  conceive,  gentlemen,  why  both 
these  persons  were  selected  for  prose- 
cution, and  why  not  the  superior  person 
alone  selected.  Why  is  Mr.  CJuipmam,,  an 
unknown  individual,  brought  into  Court  P 
It  would  have  answered  just  as  well  and 
brought  all  the  topics  into  discussion  if 
Mr.  Harvey  alone  had  been  indicted,  and 

(a)  See  now  6  &  7  Vict  c  96.  ss.  2,  7; 
44  &  45  Vict.  c.  60.  B.  8;  51  &  52  Vict.  c.  64. 


my  client,  of  whom  nothing  is  known 
except  that  his  name  appears  upon  the 
paper  as  the  printer,  had  oeen  left  without 
that  honourable  notice  which  the  Attorney 
General  has  taken  of  him  upon  the  present 
occasion.  I  say,  why  P  I  think  it  is 
irony  well  concealed.  I  think  the  conduct 
of  the  Attorney  General  proves  it  in  some 
measure.  He  has  filed  an  ex  officio  infor- 
mation. And  I  am  not  going,  gentlemen, 
upon  the  present  occasion  to  question  the 
legality  of  that  proceeding.  Not  but  that 
it  has  been  discussed  and  questioned  by 
some  of  the  first  and  most  constitutional 
lawyers  of  the  present  day.  I  am  not 
going  to  discuss  that  question  here.  You 
are  summoned  to  try  an  issue  by  which 
the  defendants  must  stand  or  fiedl.  But 
if  the  Attorney  General  does  possess  that 
great  prerogative  of  filing  an  information, 
and  of  being  himself  his  own  grand  jury 
in  his  own  cause,  he  has  also  a  still  more 
valuable  privilege,  which  he  possesses  in 
common  with  the  other  part  of  his 
Majesty's  subjects,  of  sending  his  infor- 
mation before  a  grand  jury  who  are  the 
representatives  of  the  public.  And  I  am 
sure  if  he  had  so  done  in  the  present 
instance,  and  their  eyes  had  been  by 
accident  thrown  upon  the  supposed  libel 
set  out  in  this  information,  ana  they  were 
told  by  some  witness  who  was  called  before 
them  that  he  believed  all  this  was  sneer, 
falsehood,  and  sarcasm — I  believe  they 
would  not  have  given  credit  to  the 
witness,  whoever  it  might  be,  that  stated 
it.  If  the  Attorney  General  had  permitted 
it  in  this  way  to  have  come  before  a  jury 
of  the  country,  I  think  he  would  have 
done  well,  (a)  He  would  have  bettor  exer- 
cised his  discretion  if  he  had,  if  I  may 
be  allowed  so  to  express  myself,  felt  the 
pulse  of  the  public  mind  by  laying  this 
publication  before  a  grand  jury  rather 
than  have  taken  the  present  course 
upon  himself.  The  expediency  of  the 
'prerogative  has  been  disputed  in  many 
cases,  and  I  certainly  do  think  it  would 
have  been  better  to  have  waived  it  upon 
the  present  occasion,  and  thereby  pre- 
vented that  discussion  into  which  I  am 
about  to  enter.  Not  that  I  have  the 
vanity,  God  knows,  to  think  that  any 
discussion  of  such  topics  by  me  can  have 
any  efiect  on  the  mind  of  any  one  except 
the  eliciting  of  truth.  But  if  the  ootirBe 
to  which  I  have  alluded  had  been  adopted 
by  the  Attorney  General  it  would  have 

Srevented    the  painful    circumstance   of 
iscussing  those  topics,  and    have    pre- 
vented these  things  which  are  so  delicate  in 


(a)  See  Denman's  memorial  to  William  4. 
on  the  subject  of  ex  officio  prosecutionB  for  libel. 
Amould's  Life,  1, 868. 
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tlieir  nature  firom  going  abroad,  at  a  time 
when  the  excitement  which  they  once  gave 
to  the  public  mind  had  nearly  died  away. 
Gentlemen,  yon  will  recollect  that  we 
are  now  in  the  latter  end  of  the  month  of 
October,  and  this  paper  was  published  on 
the  9th  of  Febmary  of  the  same  year. 
There  is  no  report  of  that  sort  now  in 
existence.  No  person  believes  snch  a 
thing  to  exist  at  the  present  time.  Thank 
God,  the  prayers  of  his  Majesty's  subjects 
have  been  heard.  Not  that  I  mean  to  say 
that  malady  has  received  its  core,  for  I 
believe  most  sincerely  that  the  visitation 
has  never  taken  place.  But  that  was  not 
the  state  of  the  pnblic  mind  at  the  period 
to  which  I  allude,  February  last.  If  I 
were  permitted  to  give  a  bundle  of  news- 
p^)ers  in  evidence,  printed  days  and 
weeks  before  the  date  of  this,  I  should 
show  you  that  which  I  am  now  reminding 
you  of  from  your  own  recollection — that 
very  great  prubUc  discussion  upon  this 
unhappy  subject  did  take  place  at  the 
time— -that  it  was  a  very  generally  re- 
ceived opinion  that  such  a  distressing 
malady  (Ud  exist.  It  is  extremely  painful 
to  be  compelled  to  advert  to  it.  But  for 
anyone  to  say  that  it  was  not  a  subject 
wluch  might  be  mentioned  in  a  public 
newspaper,  I  ask  what  authority  there  is 
for  statmg  such  a  proposition  P  I  know 
of  none.  How  could  any  paper  expect  to 
keep  in  credit  with  the  public  if  it  were 
regulated  by  such  a  ruleP  If  the  fact 
were  true  it  ought  not  to  be  withheld 
from  the  public,  but  ought  to  be  made 
known.  If  all  the  mischiefs  which  are 
suppoeed  to  follow  from  the  fact  of  the 
incapacity  of  his  Majesty  —  whom  the 
Atk^mev  Oeneral  designates  as  '*the  in- 
dividusd  upon  the  Throne,"  if  all  those 
mischiefs  would  follow  from  the  existence 
of  such  an  incapacity  as  have  been  pointed 
out  to  you  by  my  learned  friend — ^then  I 
say  it  is  alisolutely  necessary  the  truth 
should  be  known  immediately,  and  the 
proper  remedies  applied.  Was  it  any 
crime  to  state  this,  if  true?  Was  it  any 
crime  in  the  late  rei^,  knowing  as  we  all 
do  that  his  late  Majesty  was  so  afflicted  ? 
Most  undoubtedly  not.  Could  it  be  a 
crime  to  do  this  when  it  was  publicly 
stated  by  the  Prime  Minister  of  tne  day, 
and  at  a  time  when  the  official  bulletins 
of  the  physicians  were  put  forth  in  order 
to  ease  the  anxiety  of  the  public  mind  P 
It  was  long  before  such  a  fact  would  find 
its  way  into  the  public  mind ;  and  if  such 
had  been  the  case  there  is  always  one 
easy  and  certain  way  to  meet  an  insinua- 
tion in  that  form,  whether  truly  or  falsely 
entertained.  If  false,  let  it  be  met  by  his 
l^iesty  going  among  his  people,  if  he 
will  appear  among  his  people  and  show 
himself  among  them  and   receive  their 


affectionate  regards,  there  is  then  an  end 
of  it.  His  late  Majesty  was  in  the  habit 
of  doing  so,  so  long  as  he  retained  the  use 
of  his  intellects ;  and  when  by  Providence 
he  was  deprived  of  that  state  of  his 
mental  faculties  in  which  we  all  must 
have  wished  to  have  seen  him,  then  I  say 
it  became  the  duty  of  the  public,  consis- 
tently with  their  dearest  interests,  to  know 
precisely  what  was  the  actual  state  of  the 
Kind's  health.  What !  I  would  ask.  Is  a 
public  journalist  to  be  answerable  for  aU 
the  reports  which  are  in  daily  circula- 
tion P  It  appears  that  Dr.  Knighton,{a) 
his  Majestjrs  private  secretary  and  do- 
mestic physician,  was  in  constant  attend- 
ance, that  he  was  scarcely  ever  out  of  the 
chamber  in  which  the  King  is  confined, 
and  never  farther  from  the  scene  of  sick- 
ness than  the  adjoining  room.  I  state 
this  to  show  that  there  was  nothing  here 
but  what  was  at  that  time  currently  re- 
ported and  believed  to  be  the  truth.  It 
IS  not  stated  by  my  learned  friend  to  be 
untrue,  or  that  it  is  a  fabrication  on  the 
part  of  those  who  are  the  proprietors  of 
this  newspaper.  And  here  I  am  not 
looking  alone  to  my  client  Chapman,  but 
I  am  meeting  the  whole  of  the  case  and 
meeting  the  question  of  libel  fairly.  I 
say  of  all  questions  this  is  one  in  which 
the  public  take  the  warmest  interest. 
Then,  gentlemen,  there  was  such  a  report 
extensively  circulated  at  the  time  of  this 
publication,  and  in  addition  there  were 
some  circumstances  which  apparently  con- 
stituted a  ground  for  them.  I  do  not 
dwell  upon  these  topics.  It  is  painful  in 
the  extreme  to  me  even  to  be  compelled  to 
touch  upon  them. 

But,  says  my  learned  friend  the  AUor* 
ney  General,  what  a  cruel  insinuation! 
"What  a  cruel  attack  upon  the  feelings  of 
his  Majesty !  Would  such  an  attacK  be 
endurea  to  be  made  upon  the  feelings  of 
any  individual  P  We  all  must  know  that 
the  most  exalted  personage  in  the  realm 
has  his  feelings  in  common  with  our- 
selves."- I  should  like  to  know  when  it 
was  that  his  Majesty  discovered  that 
there  was  such  a  paper  in  existence  as 
the  SundoAj  Times.  You  will  find  when 
you  take  it  with  you  into  the  adjoining 
room  that  this  is  only  the  seventeenth 
number.  I  should  have  thought  had  the 
Attorney  Oeneral  really  been  in  earnest 
that  a  much  more  powerful  agent  of  slan- 
derous reports  might  have  CNsen  selected 
than  this.  Here  is  a  paper  of  which 
seventeen  numbers  only  have  been  pub- 
lished, and  you  are  to  be  gravely  told 
that  the  object  of  this  prosecution  is  to 
save  the   feelings  of  his   Majesty  1     It 


(a)  See  hb  Memoirs,  1,  202. 
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would  be  painful  to  introduce  anything 
of  a  ludicrous  nature  whilst  discussing  a 
topic  like  the  present ;  but  it  really  does 
remind  me  of  what  is  contained  in  a 
well-known  drama  written  by  one  of 
the  wittiest  of  men,  who  was  one  of 
the  earliest  friends  and  companions  of 
his  Majesty,  in  which  he  introduces  a 
character  giving  thanks  to  those  who 
abuse  him.  He  tells  them  that  he 
thanks  them  for  their  attention,  for  if 
anything  goes  wrong  or  is  done  to  his 
prejudice,  he  knows  they  will  be  always 
friendly  and  good  naturcd  enough  to  let 
him  know.  But  here,  gentlemen,  it  is  all 
praise.  It  is  all  doing  honour  to  the  feel- 
mgs  of  his  Majesty.  There  is  not  a  word 
except  panegyric.  But  a  kind  and  bene- 
volent friend  or  neighbour  comes  and  tells 
us  he  feels  sure  that  the  praise  is  all 
ironical.  *  *  Not  a  word  is  intended.  When 
they  speak  well  of  you  they  mean  ill  of 
you,  and  I,  your  friend,  am  come  to  tell 
you  that  your  character  has  been  attacked 
m  the  shape  of  eulogy."  It  is  a  strange 
mode  of  showing  friendship. 

I  will  not,  gentlemen,  enter  further 
into  particulars.  I  ask  you  as  honourable 
men  whether  you  do  not  suppose  the 
allusion  made  in  the  first  two  paragraphs 
had  not  a  foundation  in  the  reports  of  the 
day  P  I  know  there  are  two  little  words 
upon  which  comment  probably  will  be 
made  hereafter — that  it  was  **  by  autho- 
rity." Now,  my  learned  friend  has 
laboured  at  great  length  to  convince  you 
that  this  is  all  insinuation  which  is  in- 
tended. It  is  no  insinuation.  It  comes 
in  no  oblique  shape.  It  comes  in  the  most 
direct  way.  I  am  not  come  here  to 
quibble  about  the  meaning  of  words.  It 
does  not  mean  to  insinuate,  but  to  state, 
there  was  reason  to  apprehend  that  his 
Majesty  was  at  that  time  suffering  under 
the  very  great  affliction  to  which  allusion 
is  here  made  ;  and,  if  ho  was,  it  was  the 
duty  of  the  public  to  see  that  some  remedy 
was  applied  both  constitutionally  and 
physically.  So  that  my  learned  friend, 
with  all  his  vehemence  and  labour,  has 
really  been  fighting  a  sham  fight.  He 
has  been  attempting  to  prove  that  which 
I  admit.  Why  should  he  labour  it  P  The 
word  **  hereditary,"  I  know,  has  a  painful 
allusion.  But  ho  has  admitted  to  me 
that,  if  disease  is  once  in  a  family,  it 
may  become  hereditary ;  that  it  is  likely 
to  occur  again ;  that  is  the  statement  he 
has  made.  Whatever  unpleasant  facts 
of  this  description  have  transpired  in  a 
family,  they  may  do  bo  again,  as  we 
all  painfully  know.  If  this  had  been  a 
falsehood,  I  admit  it  would  have  been 
cruel.  But  it  is  only  an  allusion  to  a 
report  which  had  been  long  in  existence, 
and  which  at  the    time  was    receiving 
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very  general  credit.  I  say  the  cruelty 
is  m  bringing  it  here  to-day  when  the 
whole  of  the  imputation  had  been  forgot- 
ten, and  it  is  known  the  malady  never 
did  exist.  For  any  public  journalist  to 
have  given  currency  to  such  a  report, 
although  circumstances  at  the  time  gave 
a  sanction  to  its  truth — I  say  for  any 
man  to  find  out  he  has  been  the  means  of 
giving  currency  to  a  report  of  this  kind 
which  turns  out  not  to  be  the  fact — is  a 
subject  of  deep  regret,  and  I  do  wrong  to 
no  man's  feelings  when  I  say  so,  nor  to 
the  feelings  of  a  man  who  has  given  pub- 
licity to  such  a  report  in  a  paper  of  which 
only  seventeen  copies  had  been  published, 
— to  a  report  which,  if  true,  every  good 
subject  must  from  the  bottom  of  his  heart 
regret. 

But,  gentlemen,  you  are  told  that  this 
professes  to  be  published  by  *  *  authority." 
What  is  meant  uy  that  or  known  to  be  in- 
tended by  it,  but  that  the  information 
was  given  to  the  writer  of  the  article  by 
some  one  on  whom  he  could  depend? 
The  word  "  authority  "  is  of  a  very  diffe- 
rent meaning  when  used  by  an  officer  of 
State  and  by  the  editor  of  a  newspaper. 
Could  it  be  supposed  that  Dr.  Knighton, 
the  King's  private  secretary  and  private 
physician,  nad  sent  a  bulletin  to  the 
editor  of  this  paper  stating  the  nature  of 
his  Majesty's  malady,  and  what  had  taken 
place,  or  that  the  Secretary  of  State  had 
sent  an  official  account  of  his  Majesty's 
indisposition  P  It  only  means,  and  is  so 
understood  by  every  man,  that  the  writer 
of  the  paragraph  believes  the  statement  to 
be  true,  having  heard  it  from  some  one  in 
whom  he  places  implicit  confidence.  And 
supposing  the  editor  really  to  believe  it  to 
be  true,  so  far  from  censuring,  I  cannot 
for  one  too  much  praise,  his  language. 
He  says  this,  after  alluding  to  a  report 
which  it  is  stated  was  circulated  to  ac- 
count for  his  Majesty's  protracted  stay  at 
Brighton. 

"Bat,  far  from  approving  this  deceptioas 
kind  of  policy,  which  only  ensures  a  more 
violent  shock  whenever  the  real  truth  of  the 
case  shall  appear,  we  deem  it  much  the  wiser 
way  to  use  on  such  unhappy  occasions  the 
language  of  fact  and  reality.  Therefore,  we  are 
as  desirous  of  communicating,  as  others  are  of 
concealing,  the  melancholy  truth  that  the  King's 
disorder  is,  it  is  feared,  of  an  hereditary  de- 
scription." 

That  is  the  statement,  gentlemen,  which 
he  makes,  and  I  think  it  is  perfectly 
justifiable  in  the  editor  of  any  newspaper 
to  make  such  an  unhappy  report  of  a  fact 
which  it  is  the  interest  of  many  to  conceal, 
and  a  fact,  too,  let  me  tell  yon,  which  it 
is  supposed  had  been  concealed  at  former 
perioos  most  improperly.  I  say  it  is  the 
duty  of  the  pubuo  to  know  the  fact  and  to 
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see  that  the  necessaiy  steps  are  taken 
which  such  an  unfortanate  state  of  things 
would  instantly  reqnire.  What  motive  of 
an  improper  character  could  any  man 
hare  had  m  stating  it  P  Look  at  the  state 
of  parties  and  the  state  of  the  Boyal 
family  at  the  time.  Coald  any  man  have 
Btat^this  fact  with  any  rational  design 
in  view?  Was  there  any  party  at  that 
time  in  existence  who  was  disposed  to 
place  a  regent  npon  the  throne  in  the 
place  of  hifl  Majesty,  or  who  would  be 
deeirous  of  preyenting  his  Majesty  from 
returning  to  power  or  not  seeing  his  old 
serrantfi  again  P  Do  we  find  any  faction 
who  at  that  time  were  desirous  of  a 
regent  for  the  purpose  of  depriving  the 
King  of  his  rights?  The  state  of  par- 
ties negatives  the  supposition ;  the  state 
of  the  public  mind  was  tranquil  and  com- 
posed. Grod  knows  that  durmg  the  short 
reign  his  present  Majesty  has  exercised 
it  has  been  sufficiently  disturbed.  But 
during  the  whole  of  that  stormy  period  I 
do  not  think  there  was  a  single  ex  officio 
information  for  a  libel  filed  against  any 
one  of  the  public  prints.(a)  And  now 
that  the  storm  is  subsiding  and  all  is  be- 
come harmony  and  comfort,  in  the  close 
of  the  month  of  Octobef  1^3,  these  un- 
fortunate subjects  are  to  be  again  brought 
into  public  discussion,  with  all  that  vehe- 
mence and  warmth  which  my  leckmed 
friend  has  displayed  upon  the  present 
occasion  —  clearly  showing,  by-tne-bye, 
that  he  is  not  very  well  qualified  to  place 
himself  in  the  situation  of  a  gi'and  jury. 
From  the  very  nature  of  the  case  every 
Aiiometf  GenercH  must  be  a  party  man — 
certainly  not  on  the  side  of  those  who  are 
out  of  power.  He  ought,  therefore,  to 
distrust  his  own  feelings,  for  not  only 
his  own  feelings  but  his  situation  in 
public  life  cannot  let  him  exercise  a 
fair  and  sound  judgment  upon  questions 
so  important  as  this.  When  was  the 
paper  published  P  On  the  9th  of  February . 
When  did  the  information  goP  Within 
a  week.  Unfortunate  speed !  More  haste 
thsm  good  speed !  I  think  his  Majesty's 
law  officers  might  very  properly  have 
paused  a  little,  and,  as  in  the  course  of 
events,  it  was  extremely  probable  they 
would  have  to  wait  till  the  following 
October  before  they  could  bring  it  to  trial, 
if  they  had  paused  a  little  fortnight,  I 
l^iink  not  only  they  would  not  have  gone 
on  with  those  proceedings,  and  yon  would 
not  at  this  time  have  been  troubled  with 
hearing  me,  but  the  public  mind  would 
have  been  left  in  that  tranquil  state 
which  perhaps  it  has  never  before  ex- 
perienced since  the  commencement  of  his 


(a)  See  1  St  Tr.  N.S.  1385. 


Majesty's  reign.  But,  gentlemen,  after 
arguing  that  the  "hereditary"  malady 
could  but  relate  to  one  thing,  my  learned 
friend  the  Attorney  General  goes  on  to 
say  that  all  the  rest  is  sneers  and  sarcasm. 
Is  it  to  be  said  that  the  statement  of  any- 
one being  in  a  situation  of  mental  imbe- 
cility has  the  effect  of  exposing  him  to 
scorn,  to  hatred,  and  to  contempt  ?  God 
forbid!  The  effect,  on  the  contrary,  ifi 
exactly  the  reverse.  It  disarms  all  hos- 
tilities. It  throws  the  unfortunate  victim 
upon  the  generosity  of  his  opponent.  It 
conciliates  more  than  death  itself.  What 
enmity  can  survive  this  greatest  of  all 
human  calamities,  the  loss  of  intellect  P 
All  men  must  sympathize  in  such  a  ca- 
lamity. It  may  happen  to  us  all.  A 
calamity  by  which  the  brightest  intellect 
maj  be  thrown  from  the  greatest  state  of 
mental  exaltation  into  the  low  and  abject 
condition  of  a  lunatic  I  Good  God  I  Can 
it  be  believed  that  because  this  high 
station  is  filled  by  any  individual  those 
feeling  common  to  our  nature  are  lost  in 
the  mmd  of  any  man  P  On  the  contrary, 
I  would  rescue  every  Englishman  from 
the  reproach  that  he  would  desert  his 
sovereign  in  such  an  extremity.  I  am 
sure  that  any  man  whose  feelmgs  have 
been  excited  by  any  public  events,  be 
they  what  they  may,  would  lose  every 
hostile  feeling  in  the  deep  and  painful 
consideration  of  the  greatest  affliction  that 
could  by  possibility  fall  upon  the  first  of 
mankind  in  common  with  the  meanest 
of  his  subjects. 

But,  gentlemen,  is  all  that  is  said  here 
sneer,  irony,  and  sarcasm  P  I  beg  to  call 
your  attention  to  the  beginning  of  the 
paragraph,  and  to  the  end  of  it.  The 
writer  says — 

**  His  Majesty  has  had  too  many  miBfortimes 
preying  upon  his  benevolent  mind.^' 

Is  my  learned  friend  prepared  to  state 
that  no  man  can  call  the  mind  of  his 
Majesty  benevolent  without  sneer  and 
irony  P  Is  this  the  friendship  and  the 
kin(hiess  and  sympathy  which  his  Ma- 
jesty's law  officers  are  pleased  to  show  to 
him  P  I  believe  that  his  Majesty's  mind 
ia  most  benevolent,  and  I  believe  that 
none  of  the  faults  of  the  Government  can 
be  traced  to  the  Crown.  The  Constitution 
forbids  it,  and  the  fact  forbids  it.  It  is 
the  fault  of  his  Ministers,  and  I  will  not 
be  forbidden  to  make  such  a  declaration 
here  or  elsewhere. 

**  The  loss  of  a  daughter  "  (a) 

Is  that  a  sneer  and  a  sarcasm  P  A  sneer  I 
Is  it  to  be  said  that  his  Majesty  is  different 


(a)  The  Princess  Charlotte  Aagosta,  who 
died  6  Nov.  1817. 
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from  all  other  men  ?  So  different  that  the 
words  cannot  be  used  but  in  an  ironical 
manner?  I  say  that  I  believe  his  Ma- 
jesty was  an  affectionate  father,  that  his 
heart  was  torn  to  a  greater  degree  at  the 
loss  of  his  only  daughter  than  that  of  any 
his  subjects.  Look  at  the  misfortunes  of 
Kings  as  thoy  appear  in  real  life  and  in 
fabulous  history.  Look  at  the  sorrows  of 
King  Lear.  Look  to  his  late  Majesty,  the 
darkness  of  whose  mind  in  his  declining 
years  was  brought  about  by  the  death  of 
an  amiable  and  beloved  daughter ;  not  an 
only  daughter — not  a  daughter  who  was 
about  to  give  an  heir  to  the  Crown,  a 
daughter  around  whom  the  anxious  expec- 
tations of  a  great  nation  were  entwined — 
but  one  of  a  numerous  family,  who  had 
been  long  in  a  state  of  most  painful  suffer- 
ing, whose  removal,  as  far  as  concerned 
herself,  must  have  been  rather  an  object 
of  congratulation  than  distress.  But  the 
mind  of  his  late  Majesty  was  overthrown 
by  that  event ;  and  surely,  when  it  is  con- 
sidered that  the  state  of  his  present  Ma- 
jesty's mind  must  have  been  aggravated 
tenfold  by  all  the  circumstances  connected 
with  the  loss  he  experienced,  there  is  no 
great  crime  in  assigning  as  one  of  the 
causes  which  produced  the  malady  sup- 
posed to  exist  a  circumstance  of  that 
kind. 

There  is  then,  gentlemen,  allusion  made 
to  a  subject  of  the  most  delicate  kind,  and 
one  from  which  I  am  always  most  anxious 
to  abstain : — 


"The 
him  " — 


loss    of    a   Consort  equally   dear  lo 


By  the  death  of  his  Royal  Consort,  in 
one  sense,  to  his  Majesty,  loss  there  was 
none.  I  mean  as  to  the  loss  of  any  con- 
jugal  attachment  which  may  be  supposed 
in  ordinary  cases  to  subsist  between  par- 
ties filling  such  a  relation.  I  say,  although 
our  minds  may  be  earned  back  to  those 
disputes  which  are  matters  of  public  no- 
toriety, not  the  proudest  part  of  our  his- 
tory, but  which  will  be  described  in  pages 
of  an  indelible  character,  still  is  it  not  to 
be  supposed  that  bis  Majesty  would  deeply 
feel  the  death  of  the  Queen  P  I  believe 
he  did,  for  the  effect  of  such  a  calamity  is 
to  destroy  all  feeling  of  animosity;  the 
death  of  ner  late  Majesty  under  the  cir- 
cumstances with  which  it  was  attended 
was  particularly  calculated  to  excite  in 
every  mind  at  least  feelings  of  compassion, 
and  particularly  in  the  breast  of  one  who 
had  been  most  active  against  her  while 
alive,  especially  by  those  prooeedings 
which  his  Migesty,  under  the  advice  of 
his  Ministers,  thought  necessary  to  insti- 
tute against  her,  and  which  I  believe  this 
country  is  ashamed  of,  and  looks  upon 
only  with  disgust  and  abhorrence.    G^- 


tlemen,  what  I  am  now  stating  is  not  a 
mere  speculation.  It  is  a  fact ;  I  can  state 
it  as  a  fact.  I  was  present  in  a  certain 
place  when  in  the  course  of  a  discussion, 
and  something  having  been  said  about  the 
mode  in  which  her  Majesty's  funeral  had 
been  conducted,  I  well  recollect  that  the 
late  Marquis  of  Londonderry  stated,  he 
being  with  his  Majetity  at  the  time  on  his 
voyage  to  Dublin,  that  he  had  observed 
that  nis  Majesty,  when  the  intelligence 
was  communicated  to  him,  was  deeply 
afflicted  at  the  event. (a)  I  do  not  bring 
this  forward  as  a  circumstance  for  the  sake 
of  dwelling  upon  it  or  of  making  any  invi- 
dious remark  upon  it,  but  to  show  there 
was  nothing  criminal  in  stating  this  as 
one  of  the  causes  to  which  this  supposed 
malady  then  thought  to  exist  might  be 
fairly  attributed.  I  ask  you,  was  it  a  sneer, 
a  matter  of  irony,  a  sarcasm,  when  what 
I  have  just  mentioned  to  you  was  publicly 
stated  by  one  of  his  Majesty's  Ministers  P 
It  will  be  believed  that,  notwithstanding 
the  former  irritated  state  of  feeling  which 
undoubtedly  must  have  existed,  still  there 
was  a  root  of  manly  and  generous  feeling 
in  his  Majesty's  breast,  though  apparently 
extinguished  by  circumstances  to  which  1 
will  not  allude,  circumstances  which  I  do 
not  impute  as  blame  to  the  royal  husband 
of  that  illustrious  lady,  but  to  those  who 
collected  the  miserable  reports  of  foreign 
slander  and  brought  them  home  to  this 
country,  and  thought  fit  to  employ  the 
Senate  of  this  country  for  four  months 
with  bags  of  scandal,  and  rumours  and 
things  of  that  kind,  which  I  dismiss  from 
my  mind  with  the  contempt  they  deserve 
as  they  pass  before  me. 

«  The  loss  of  a  Royal  brother  " 

"Why,  gentlemen,  I  ask,  is  that  to  be  a 
sneer,  irony,  and  sarcasm  P  Why  is  the 
loss  of  the  Duke  of  Kent  (6)  to  be  an  event 
at  which  his  Majesty  would  not  grieve, 
and  if  so,  why  might  not  that,  with  all  the 
other  circumstances,  conspire  to  produce 
the  supposed  unhappy  malady  P      Then, 

gentlemen,  he  enters  upon  a  subject,  the 
iscussion  of  which,  as  you  are  told,  is 
to  form  no  part  of  the  duties  before  you, 
but  which  I  think  is  a  mistake. 

"Besides  the  excruciating  sufferings  of  his 
agricultural  subjects,  so  sincerely  deplored  in 
his  most  gracious  speech.*' 

Is  that  irony  P  Were  not  the  sufferings 
of  his  Majesty's  agricultUKil  subjects  de- 
plored P  The  speech  is  before  me.  It  is 
fortunately  to  he  found  in  the  same  paper. 
The  words  are : — 

'*  Deeply  as  his  Majesty  regrets  the  continued 
depression  of  the  agricultural  interest " 


(a)  Duke  of  Buckingham's  Memoirs  of  the 
Court  of  George  4. 1, 189. 
(6)  Died  23  Jan.  18S0. 
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Those  are  the  words  of  the  speech.  Is 
not  that  trae  P  Is  it  to  be  said  on  the  part 
of  the  Attorney  General,  who  is  here  pro- 
secuting by  ex  officio  information,  that  his 
Majesty  did  not  deeply  deplore  that  which 
he  asserts  he  did  P  Why,  a  governor  of  a 
conntiy  most  be  supposed  to  be  insane  by 
principle  if  his  feelings  were  not  awakened 
to  snch  distresses.  It  is  impossible  bat 
there  should  be  deep  feelings  excited,  and 
the  expre^ion  of  which  are  recorded  in 
the  same  paper. 

You  then  find,  gentlemen,  that  we  go 
to  the  situation  in  which  the  Spaniards 
were  placed  in  consequence  of  the  inva- 
sion  of  their  country  by  the  French — 

**  and  the  dangers  in  which  the  liberties  of  the 
Spaniards  are  placed  by  Bourbon  pride  and 
Gothic  ferocity." 

Language  which  I  humbly  trast,  on  the 
part  of  my  learned  friend  and  myself,  is 
not  criminal  to  use  in  any  assembly  of 
ihiglishmen  whatcTer.  I  trust  we  may  be 
permitted  to  deplore  such  an  occurrence, 
and  to  suppose  that  an  ovent,  which  must 
hare  a  much  greater  influence  upon  the 
mind  of  a  King  than  upon  any  other  indi- 
Tidual,  could  not  have  been  felt  so  deeply 
by  all  his  subjects  without  exciting  a  cor- 
responding feeling  in  the  mind  of  the 
Monarch.  What  could  those  ill-fated 
wicked  measures  hold  out  to  this  countrv 
but  the  certainty  of  a  dreadful  war  ?  A 
war  in  which  England  must  take  a  part 
speedily,  and  that,  too,  under  infinitely 
worse  terms  and  circumstances  than  she 
would  have  done  had  she  assumed  a  dif- 
ferent tone  and  attitude  in  the  first  in- 
stance. Why  should  not  the  King  have 
felt  so  P  The  people  had  anxiously  watched 
and  had  wept  over  the  miseries  of  Spain, 
Wdd  they  were  looking  forward  with  fear- 
ful alarm  to  the  miseries  with  which 
France  might  hereafter  threaten  England. 
Why,  I  say,  is  it  to  be  supposed  that  the 
first  person  in  the  realm  is  not  to  join  in 
the  feelings  of  his  subjects  P 

My  learned  friend  says.  Is  the  King  to 
be  the  only  person  in  the  realm  who  is  to 
be  libelled  with  impunity  P  It  would  be 
BO  if  he  did  not  feeL  His  Ministers  have 
felt  it.  They  have  made  no  scruple  to 
express  their  wish,  while  the  contest  was 
going  on,  that  the  Constitutionalists  might 
succeed  and  the  French  be  driven  out  of 
Spain  with  dismay  and  with  disgrace.(a) 
Why,  then,  may  not  the  King  entertain 
the  same  feelings  P  I  say  whatever  there 
may  be  of  imputation  it  comes  from  those 
who  say  his  Majesty  does  not  entertain 
feelings  of  this  kind.     But,  gentlemen, 


(a)  See  Lord  liverpool's  Memorandum, 
entitled  **  ConsiderationB  on  the  French  Army 
mrading  Spain,  1828."    Tonge*8  Life,  8, 281. 


it  happens  fortunately  there  is  in  this 
paper  an  observation  or  a  stricture  upon 
the  policy  of  the  British  Government  with 
respect  to  the  jafiairs  of  Spain,  and  in  this 
identical  paper  there  is  an  imputation 
made,  not  against  his  Majesty,  but  against 
his  advisers,  for  not  impressing  upon  his 
mind  a  course  of  policy  that  would  have 
been  better  adapted  to  the  occasion — not 
an  insinuation  against  his  Majesty,  but 
lamenting  the  tameness  and  supineness 
with  which  his  Ministers  had  acted,  and 
casting  blame  upon  them  for  not  giving 
better  advice.    It  is  scarcely  necessary, 

fentlemen,  to  read  the  paragraph  to  you. 
hope  you  will  take  the  paper  with  you 
and  look  at  it  for  yourselves : — 

**  How  manly,  how  generous,  how  politic  had 
it  been  in  the  members  of  the  Cabinet  to  have 
pointed  out  to  the  wisdom  of  their  Royal  Master, 
the  God-like  attributes  it  was  now  in  his  power 
to  assume ;  to  convince  him  of  the  lustre  he 
might  cast  on  his  reign  in  the  eyes  both  of  the 
present  age  and  of  posterity  by  holding  out  the 
hand  of  succour  to  a  people  whose  virtue  is 
determined  to  struggle  even  to  death  in  support 
of  those  principles  which  raised  his  own  family 
to  a  throne.  Surely,  had  the  King's  advisers 
administered  to  him  this  counsel,  he  would  not 
have  been  insensible  either  to  its  truth  or  to  its 
magnanimity,  and  certainly  he  would  no  sooner 
have  determined  to  adopt  such  advice  than  his 
subjects,  impoverished  as  they  are,  would  have 
cheerfully  contributed  in  support  of  so  noble 
and  princely  a  resolution  ;  to  re-nerve  the  war- 
bow  every  sinew  would  have  strained,  and  the 
last  shilling  have  been  deemed  well  applied  if 
spent  in  the  sacred  cause  of  human  liberty  and 
national  independence.** 

Perhaps  this  latter  part  partakes  a  little 
of  a  romantic  feeling  of  generosity  to 
which  the  sober  feelings  of  mankind  do 
not  respond ;  but  I  ask  you  whether  it 
shows  any  design  in  the  mind  of  this 
writer  to  depress  the  character  of  the 
King,  when  he  tells  you  that  he  thinks 
this  was  one  of  the  first  and  most  im- 
portant things  to  recommend  to  his 
Majesty  P 

Then,  gentlemen,  when  we  go  from  the 
affairs  of  8pain,  he  says : — 

**  That  these  and  other  weighty  concerns  may 
have  oppressed  his  paternal  feelings  and  borne 
hard  upon  his  superior  intellects  we  have  too 
much  reason  to  fear.** 

Now  I  do  not  believe  that  this  is  sup- 
posed to  be  irony  also.  I  think  my  learned 
firiend  said  that  this  person,  the  writer  of 
this  paragraph,  meant  nothing  but  irony 
and  sneer.  I  do  not  know  whether  he 
thinks  tlds  is  so.  We  all  know  that  his 
Majesty  in  his  youth  associated  with  the 
first  men  in  the  country  for  learning,  wit, 
and  political  distinction.  Men  of  the  finest 
intellect  were  his  constant  companions  as 
we  all  know  before  his  Majesty  filled  his 
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present  high  office ;  his  superior  intellects 
being  here  stated  as  a  matter  which  may 
be  destroyed  by  this  great  calamity  plainly 
shows  the  hona  fides  of  the  statement,  and 
negatives  the  idea  of  sneer,  irony,  and 
sarcasm  which  is  attempted  to  be  cast 
upon  this  publication. 

Then,  gentlemen,  what  is  the  result  of 
this  latest  intelligence  of  the  health  of  the 
KingP— 

"  But  if  Divine  Provideuce  has  ordained  that 
mental  aflBictions  shall  be  no  less  transmissible 
than  the  virtues  of  the  heart,  and  the  best  of 
Princes  should  by  their  lonp;  protraction  or  the 
reiterated  returns  of  his  present  unfortunate 
morbosity  furnish  another  example  of  the  la- 
mentable fact  (which  Heaven  in  its  goodness 
avert),  still  one  resource  will  remain  to  his  Ma- 
jesty, the  prayers  of  a  dutiful,  loving,  and  loyal 
people,  and  seldom,  very  seldom,  has  Heaven 
been  deaf  to  the  orisons  of  nations  when  offered 
in  behalf  of  wise  and  gracious  Kings." 

So  that  here  is  a  solemn  appeal  to 
Heaven  upon  the  subject  of  this  unfortu- 
nate supposed  malady,  concluding  with  a 
hope  that  if  it  should  exist  the  prayers  of 
an  affectionate  and  loyal  people  would  be 
found  available  to  avert  it.  Those  prayers 
have  been  heard ;  that  malady  never  did 
exist.  All  the  circumstances  which  gave 
a  probability  to  the  report  so  circulated 
are  found  to  be  explained  by  other  causes, 
and  there  is  now  no  reason  whatever  to 
believe  his  Majesty  underwent  that  dread- 
ful visitation.  Let  us  rejoice  at  it.  Let 
ns  pray  with  the  rest  of  his  Majesty's 
subjects  that  he  may  have  a  long  and 
happy  reign ;  and  I  am  sure,  gentlemen, 
we  shall  not  pray  amiss,  if  we  add  to  such 
orisons  the  hope  that  when  the  country, 
after  great  agitation,  is  calm  and  the  peo- 
ple contented  and  happy,  its  tranquility 
shall  not  be  put  to  risk,  nor  its  feelings  dis- 
turbed, nor  its  contentment  and  happiness 
thrown  into  confusion,  by  prosecutions 
such  as  these. 

Brougham:  May  it  please  your  Lord- 
ship, gentlemen  of  the  Jury,  I  am  sure  you 
will  give  me  credit  for  the  assertion  I  am 
now  about  to  make  that  I  rise  to  follow 
my  learned  friend,  though  not  for  the 
same  party  yet  certainly  on  the  same  side 
of  this  case,  and  nearly  over,  1  am  sorry 
to  say,  the  same  ground  which  he  has 
gone  over  with  such  infinitely  greater 
power  than  it  falls  to  my  lot  to  possess — 
that  I  rise  to  perform  this  painful  duty 
with  all  the  feelings  of  reluctance  and 
regret  which  he  has  so  unaffectedly  and 
ably  expressed,  and  with  this  additional 
feeling  that  I  have  the  misfortune  to  fol- 
low him.  Gentlemen,  I  know  that  1  must 
weaken  every  impression  which  he  has 
made.  I  feel  that  in  treading  apon  the 
same  ground  I  am  only  likely  to  weaken 
what  he  has  left  upon  it.     I  therefore 


think  that  I  cannot  better  discharge  my 
duty  to  the  client  for  whom  I  appear,  the 
other  defendant  Mr.  Harvey^  on  this  occa- 
sion than  by  entreating  of  you  to  keep  in 
mind  that  everything  which  he  has  urged 
for  the  defendant  Chapman  is  strictly  appli- 
cable to  Mr.  Uarvey's  case,  with  one  single 
exception — on  which  a  word  presently — 
and  by  abstaining  as  much  as  I  possibly 
can  from  treating  of  the  same  topics  which 
he  has  stated  to  you.  Chapman  stands 
in  somewhat  a  diti'erent  situation  to  Mr. 
Harvey  ;  the  one  being  the  printer  and  the 
other  the  proprietor  of  this  paper.  But  in 
as  far  as  mind  is  concerned,  as  far  as 
any  malice  in  the  mind  of  the  author  of 
this  alleged  libel  is  to  be  discussed,  in  as 
far,  therefore,  as  it  is  for  your  discretion 
to  take  into  your  view  the  circumstances 
of  either  of  these  defendants,  Mr.  Harvey 
stands  in  the  self-same  predicament  with 
Chapman,  Neither  is  alleged  to  be  the 
author.  The  information  you  are  called 
upon  to  consider  charges  both  with  print- 
ing and  publishing.  It  is  not  that  Mr.  Hat' 
vey  or  Mr.  Chapman  composed,  printed, 
and  published,  but  both  are  equally  and 
alike  charged. 

Now,  gentlemen,  that  is  upon  ordinary 
occasions  a  distinction  of  little  importance, 
because  when  anything  is  brougnt  before 
a  jury  which  upon  the  very  face  of  it  is 
clearly  a  libel,  anything  which  no  two 
men  can  read  and  entertain  a  doubt  of  its 
tendency,  anything  which  no  one  man, 
however  illiterate,  however  unconnected 
with  the  paper  in  which  it  appeared,  be 
he  the  proprietor  or  not,  be  he  the  editor 
or  printer,  or  publisher,  it  matters  not, 
would  cast  an  eye  upon,  but  he  must  at 
once  see  it  was  dictated  by  malice  and 
tended  only  to  mislead — ^if  at  once  and 
upon  the  face  of  it,  it  was  such  a  libel  as 
has  often  been  discussed  in  this  place, 
where  it  required  no  subtlety  in  the 
public  prosecutor,  no  aid  from  fancy  and 
fiction,  to  make  a  jury  believe  that  the 
author  was  actuated  by  malice  and  his 
object  mischief,  and  the  effect  likely  to  be 
corres{>ondent  with  the  malicious  object 
and  with  the  mischievous  intent — ^were 
this  such  a  libel,  then  undoubtedly  1 
should  not  hope  for  your  ear  while  I  en- 
deavour to  persuade  you  in  the  discussion 
that  the  one  who  composed  and  the  other 
who  gave  circulation  to  the  poison  were 
not  alike  guilty.  But  it  is  a  very  different 
case  which  my  learned  friend  has  thought 
it  discreet,  has  deemed  it  wise,  has  felt  it 
(Gk>d  help  us !)  **  necessary,"  to  bring  be- 
fore a  jury  of  this  country  this  dav ;  for 
you  are  to  inyestigate  by  means  of  some 
rule  not  in  your  possession — and  if  my 
learned  friend  has  it  he  has  not  thought 
fit  to  communicate  it,  nor  will  he,  unless 
perchance  he  has  kept  it  for  his  reply, 
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when  ire  shall  have  no  opportunity  of 
oommenting  npon  its  apphcation  or  an- 
swering the  argoments  by  which  he  sup- 
ports it.  But  he  may  state  that  by  some 
unknown  standard  or  unknown  test  you 
are  called  upon  to  discover  whether  all 
which  is  here  said  is  serious  or  jocular, 
whether  it  is  sincere  or  ironical,  whether 
the  person  who  wrote  it  meant  everything 
he  said,  meant  nothing  by  what  he  said 
or  meant  the  veir  reverse  of  what  he  said. 
And  that  heing  IsAd  before  you,  which,  at 
first  sight,  any  one  man  in  this  Court — I 
will  not  say  any  one  of  the  enlightened 
jury  I  address — but  ahy  one  individual 
who  may  chance  to  he  here  at  present 
must  at  once  pronounce  to  be  at  first  sight 
at  least,  and  without  the  aid  of  my  learned 
friend's  declarations  and  ingenuity  and 
fupDOsitions,  which  his  imagination  has 
enabled  him  to  make,  sincere  and  hcnd 
fide  expressions  on  the  part  of  him  who 
oompoaes  them,  which  mean  nothing  which 
does  not  meet  the  eye  at  the  first  glance 
nor  contain  lurking  underneath  them  an 
absent  secret  meaning,  or  any  sentiment 
which  must  not  force  themselves  home 
upon  the  mind  of  him  who  first  hears 
it — ^you  are  called  upon  in  a  case  such 
as  this  to  deal,  not  with  the  person 
irho  wrote  it,  not  with  the  person  who 
was  the  author  of  it,  or  the  editor  who 
prepared  it  for  the  press,  and  who  was 
i>ound  to  exercise  a  scrutinising  eye, 
and  who  may  be  taken  as  well  as  the 
author  to  have  understood  all  the  secret 
allusions,  because  his  trade  is  to  attend  to 
the  nature  of  these  compositions,  and  he 
therefore  must  he  reasonably  taken  to  be 
a  person  who  was  bound  to  exercise  that 
care,  which  if  he  had  exercised,  he  might 
be  fairly  taken  to  have  understood  the 
secret  and  lurking  meaning  of  this  ^ts- 
sage,  if  it  had  any  such  meaning.  But 
the  parties  before  you  are  my  learned 
friend's  client,  the  printer,  and  publisher, 
and  m^  client,  the  mere  proprietor,  who 
accordmg  to  all  the  common  probabilities 
in  such  cases  had  no  active  concern  in 
tiiis  one  number  of  the  paper  any  more 
than  any  other,  or  with  titiis  one  article 
any  more  than  with  any  other  paragraph 
that  appears  from  the  beginning  to  the 
end  of  it.  I  therefore,  gentlemen,  do  look 
for  your  verdict  upon  tnis  ground  alone, 
that  it  being  necessary  for  you  to  be  con- 
vinced that  the  person  who  gave  publicity 
to  this  knew  that  hidden  meaning  with- 
out which  my  learned  friend  him^self,  the 
AUome^  General,  who  prosecutes  here  him- 
■elf  to-day  admits  there  is  not  a  shadow  of 
guilt  imputable,  ^ou  must  he  persuaded 
that  this  person,  m  that  character,  which 
I  truly  describe  him  to  stand  in,  Imew  all 
thooe  particulars  and  had  all  those  feel- 
ings with   respect   to   them   which    my 


learned  friend  the  Attorney  General  now 
states. 

Gentlemen,  I  agree  with  my  learned 
friend  who  has  just  preceded  me  in  feeling 
an  almost  invincible  reluctance  to  go  into 
the  particulars  which  the  Attorney  General 
forces  upon  your  attention.  I  deeply  de- 
plore to  at  this  prosecution  has  been 
instituted.  I  regret  it  the  more  because 
assuredly,  if  it  is  well  grounded,  if  it  ought 
to  be  laid  here  before  you,  it  may  be 
the  first,  but  by  many  scores  it  is  not  the 
last,  with  which  you  will  be  troubled  in  . 
this  place,  and  other  juries,  I  might  ven- 
ture to  say  in  half  the  counties  in  England, 
will  be  troubled.  For  surely  whether  a 
paper  he  but  in  its  very  embryo  state, 
incapable  of  doing  mischief  at  all,  too 
obscure  to  be  known  to  any  extent  of 
space,  not  attached  to  certain  depart- 
ments in  this  country  or  to  certain  prin- 
ciples, yet  incapable  of  producing  any 
mischief  at  all,  or  one  of  those  powerful 
engines  of  discussion,  long  established, 
connected  with  powerful  parties,  dis- 
seminated over  all  the  country  by  thou- 
sands and  tens  of  thousands,  surely  that 
difference  can  carry  no  distinction  in  the 
justice  and  impartiality  with  which  my 
learned  friend  exercises  the  important 
daties  of  his  high  ofiSce.  No  more  can  it 
make  any  difference  in  his  mind  whether 
a  paper  be  published  or  circulated  in  all 
the  counties  of  England,  Scotland,  and 
Wales,  or  in  the  county  of  Middlesex  only. 
Nor  can  it  make  any  difference  with  respect 
to  the  side  of  politics  which  perchance  it 
may  happen  to  take,  for  no  man  who  knows 
my  learned  friend  can  harbour  such  a  sus- 
picion. He  is  the  last  man  whom  I  would 
suppose  would  prosecute  a  paper  on  one 
sioe  of  the  case,  and  let  others  go  off  who 
have  circulated  rumours  which  turned  out 
utterly  groundless  respecting  his  ^Cajesty's 
health.  Yet  it  does  so  happen  that  all 
over  the  country,  not  here  and  there  alone, 
but  everywhere,  and  not  confined  to  that 
particuhu*  month,  or  period  subsequent 
thereto— which  might  havo  formed  a 
groxmd  for  my  learned  friend's  saying  that 
from  this  statement  had. arisen  those  reports 
and  rumours — but  long  previous  to  this 
report,  rumours  were  circulated  in  sundry 
places  and  in  divers  manners.  Those  re- 
ports were  groundless — I  rejoice  to  find 
them  so^and,  as  the  event  has  shown,  at  the 
time  utterly  void  of  al I  foundation.  There- 
fore, I  do  anticipate,  if  you  encourage  by  a 
verdict,  which  I  cannot  expect,  of  con- 
viction on  the  present  occasion  a  prose- 
cution like  this,  proceedings  of  a  like 
nature  without  end.  For  true  it  is  that 
in  this  dilemma  is  my  learned  friend 
the  Attorney  General  placed;  either  to 
admit  a  direct  and  a  downright  partiality 
in  the  exercise  of  the  duties  of  nis  office. 
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or  to  prosecute  all  who  have  offended  in 
like  manner. 

Gentlemen,  it  was  justly  observed  by 
my  learned  friend,  the  Common  Serjeant ^ 
who  immediately  preceded  me  that  a 
subject  of  this  country  is  not  merely  in- 
terested in  such  inquiries— I  am  talking 
merely  of  his  Majesty's  health — but  that 
he  has  a  duty  even  to  perform  in  having 
his  curiosity  awakened  upon  such  a  sub- 
ject, and  upon  which  so  much  is  said  about 
sneer  and  sarcasm  and  hypocritical 
observations ;  for  those  are  the  terms 
which  have  i3een  lavishly  applied  to  this 
publication  by  my  learned  friend  the 
Attorney  General.  I  may  just  as  well, 
gentlemen,  guard  the  defendant  in  the 
present  state  of  the  proceeding  against 
the  probable  conjecture  or  inference  that 
he  has  instracted  his  counsel,  as  some- 
times has  happened  on  former  occasions, 
but  which  I  shall  presently  show  does  not 
occur  here,  to  insinuate  again  the  sub- 
ject-matter alleged  to  be  libellous — I  mean 
the  subject-matter,  the  meaning  of  which 
is  to  be  taken  without  that  gloss  which 
my  learned  friend  incorrectly  has  affixed 
to  it.  In  order  to  remove  him  from  the 
possibility  of  such  a  charge,  which  I  know 
Doth  in  his  Lordship's  mind  and  in  yours 
would  weigh  against  him,  it  is  fit  in  the 
outset  of  the  few  observations  I  am  about 
to  trinible  you  with,  at  once  to  disclaim 
any  intention  whatever  in  anything  I  am 
about  to  state  of  repeating  tbat  report 
which  now  we  know  to  have  been  false, 
or  \e-asserting  that  the  Royal  mind  is  at 
the  present  moment  a  prey  to  the  malady, 
or  was  so  at  the  time  in  question,  or  that 
it  ever  had  exhibited  the  remotest  shadow 
of  a  symptom  of  darkness  having  passed 
across  it — I  will  go  further,  and  say  of 
that  malady  having  ever,  in  how  private  a 
manner  soever  concealed,  how  deeply 
buried  soever  in  the  recess  of  a  palace,  or 
even  for  the  shortest  space  of  time  ever 
for  one  instant  afflicted  the  Royal  personage. 
Gentlemen,  I  say  ho  who  should  insinuate 
that  would  Eay  a  thing  that  is  not.  I 
know  it  to  be  contrary  to  the  fact.  I 
speak  from  what  I  may  venture  to  call  an 
almost  personal  knowledge  of  a  matter 
when  I  say  that  the  probability  of  such  a 
calamity  falling  upon  the  present  monarch 
in  consequence  of  the  unhappy  circom- 
Btances  in  which  his  revered  father  passed 
the  last  ten  or  twelve  years  of  his  life, 
and  the  known  fact  of  that  malady 
being  frequently  hereditary  in  families 
have  often  given  rise  to  enquiries  with- 
in my  knowledge  whether  or  not  it  were 
80,  or  whether  other  diseases  had  not 
taken  that  tendency — the  gout,  for  in- 
stance, mentioned  in  this  paper— whether 
that  maladv  had  taken  snch  a  tendency, 
ftnd  that   the  most  satisfactory  answers 
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have  been  uniformly  obtained  to  all  those 
inquiries  instituted  for  public  purposes.(a) 
I  am  alluding  to  parliamentary  matters ; 
when  I  say  enquiries  instituted  I  mean 
privately  instituted  by  those  whose  par- 
liamentary duty  called  upon  them  to 
inform  themselves,  and  I  tell  you  as  a  fact 
that  all  those  persons  have  been  distinctly 
and  satisfactorily  convinced  that  never  for 
one  instant  of  time  during  his  present 
Majesty's  life  has  there  been  in  any  form 
or  shape  whatever,  occasioned  bv  any  cir- 
cumstances whatever,  whether  of  a  mental 
or  of  a  bodil}'  nature,  even  a  shade  passing 
across  the  brightness  of  his  Majesty's 
understanding. 

Now,  gentlemen,  I  think  that  I  could 
hardly  without  stating  this  as  a  fact  to 
you  have  relieved  myself  from  the  almost 
inevitable  supposition  that  in  defending 
this  alleged  libel  as  I  am  about  to  do,  I 
was  repeating  in  a  morn  covert  form  that 
which  my  learned  friend  the  Attorney 
General  states  to  be  the  most  aggravated, 
if  not  the  only,  criminal  part.  But  having 
done  so,  permit  me  to  offer  another  obser- 
vation, and  which  is  a  fact  worthy  of  your 
notice.  I  have  told  you  what  I  know  to 
be  true.  But  I  do  not  think  it  was  neces- 
sary so  to  have  done.  I  have  told  you  the 
fact.  I  know  it  to  be  the  fact.  I  have  for 
a  year  or  two  past  been  in  possession  of 
the  fact — those  from  whom  I  bad  it  had 
the  best  possible  means  of  knowledge. 
But  did  all  writers  of  newspapers  know 
this  P  Were  the  public  aware  of  it  P  Did 
every  one  who  exerci«^ed  the  duties  of  a 
journalist  know  it?  They  had  not  access 
to  the  means  of  knowing  it.  They  were 
compelled  to  go  upon  the  probabilitjr.  Was 
the  likelihood  such  that  of  necessity  they 
knew  that  to  be  true  at  that  time  you 
and  I  know  to  be  true  now?  On  the 
contrary,  there  were  facts  which  no  man 
could  deny,  facts  upon  record  in  the 
statute  books,  facts  entered  upon  the 
reports  of  solemn  investigations  before 
his  Majesty's  Privy  Council,  facts  which 
must  form  not  merely  a  part  of  the  law  of 
the  land  but  a  large  portion  of  the  history 
of  this  country  and  of  Europe — I  mean 
the  protracted  malady  of  his  late  Majesty, 
the  present  King's  revered  r^krent — ^which 
made  it  according  to  all  oroinary  calcula- 
tion anything  rather  than  unlikely  that 
some  similar  calamity  might  befall  the 
son.  Why  in  what  situation  is  the  public 
placed?  What  predicament  stands  a 
journalist  inP  It  is  the  interest  of  the 
country,  it  is  connected  with  our  very 
dearest  rights  and  privileges,  to  keep  an 
anxiotis  eye  upon  the  head  of  the  State — 
no  one  branch  of  the  public  affairs  can  be 


(a)  See  Sir  W.  Knighton's  Memmrs,  1, 176. 
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administered  at  all  according  to  the  law  of 
England  without  the  perpetual  enperin- 
tendence  of  the  fother  of  his  people.  No 
one  fonction  of  Government  can  be  soundly 
and  lawfully  performed  without  the  per- 
petoal  intervention  of  a  monarch  of  a 
perfect  and  sound  mind.  Without  it  this 
machine  is  not  only  in  an  unsound  state, 
but  ceases  to  have  any  existence  except  a 
rotten  one— exoept  that  which  I  would  say 
a  traitorous  faction  for  a  time  might  give 
to  it.  If  such  be  the  nature  of  the  English 
Grovemment — if  the  personal  superinten- 
ding and  active  control  of  his  Majesty 
the  head  of  the  State  be  essentially  neces- 
sary, surely — I  do  not  ask  any  very  strong 
conclusion  to  be  come  to  or  effort  to  be 
made  when  I  call  upon  you  to  admit  that 
the  sanity  of  the  Monarch,  that  anything 
which  can  affect  that  is  naturally  and  pro- 
perly a  matter  of  most  anxious  and  most 
constant  solicitude  and  attentiou,  nay  even 
a  duty  on  the  jwrt  of  the  subject ;  it  is 
their  duty  to  enquire,  having  felt  on  a 
former  occasion  the  evils  of  supineness 
upon  such  a  subject,  and  knowing  full 
well,  and  no  man  better  than  his  present 
Majesty,  whose  recollection  of  what  passed 
in  the  year  1788  and  in  the  year  1810  must 
be  as  lively  as  your  own.  And  knowing 
the  public  feeling,  how  deeply 'they  were 
interested  in  watching  over  the  beginning 
of  anything  that  might  offer  an  impeach- 
ment to  the  Boyal  understanding  in  point 
of  fact  or  in  common  and  public  opinion, 
which  of  itself  wonld  be  a  great  evil, 
and  recollecting  what  mischiefs  had  been 
occasioned  and  what  still  greater  calami- 
ties might  have  happened  owing  to  that 
which  I  wish  to  say  little  or  nothing  about, 
I  wish  I  could  say  nothing,  the  successful 
practice  upon  one  celebrated  occasion  of 
the  concealment  of  such  a  malady  ;  I 
mean  the  case  of  the  concealment  of  the 
malady  of  the  late  King,  ir  my  opinion 
the  treasonable—for  I  shall  go  down  to  my 

frave  with  that  impression — concealment, 
say  so,  when  it  is  recollected  that  upon 
a  farmer  occasion  the  malady  of  the  late 
King  was  what  I  cannot  help  saying 
treasonably  concealed,  and  certain  persons 
dared  to  direct  the  sceptre  when  the  hand 
by  whom  it  ought  to  have  been  wielded 
was  paralysed.(a)    The  country  feeling  this. 


(a)  "  There  is  not  the  least  doubt  whatever 
of  the  extraordinary  fact  that,  after  the  King 
had  been  in  a  state  of  complete  derangement 
for  some  weeks,  and  after  the  Goyemment  had 
diuing  those  weeks  been  carried  on  by  the 
Ministers  without  any  Monarch,  important  mea- 
sures were  proposed  to  him,  and  his  pleasure 
taken  upon  them  after  Mr.  Pitt  resumed  his 
office,  when  the  Soyere^  was  so  little  fit  to 
perform  the  functions  of  his  high  station,  that 
Dr.  Willis  was  obliged  to  attend  in  the  closet 
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and  deeply  fearing  a  renewal  of  such 
treasons  against  the  King  and  against  the 
State,  which  only  by  God's  Providence  we 
escaped — I  mean  a  public  convulsion — it 
is  not  much  to  be  wondered  at  thai  that 
report  which  had  gone  abroad  was  eagerly 
caught  at,  and  men's  fears  made  them 
more  suspicious,  and  their  suspicions  were 
strong  in  proportion  to  the  probabilities 
and  in  a  compound  {)roportion  to  the  likeli- 
hood, and  probability  connected  with  a 
most  important  fact  —  that  a  journalist 
should  give  utterance  to  that  which  he 
feels  and  believes  to  be  true,  that  he  had 
a  duty,  an  imperative  duty  and  obligation, 
to  bring  such  a  suhject  before  his  readers. 
Mistake  me  not.  Ijet  me  add  once  more, 
when  I  say  the  likelihood  and  probability, 
I  confine  myself  entirely  to  the  known 
fact  of  his  late  Majesty's  illness  and 
equally  to  the  known  fact  that  in  common 
cases  that  malady  is  hereditary.  It, 
happily,  frequently  occurs  that  it  is  not 
hereditary.  But  if  in  this  case  it  is  not 
hereditary,  I  think  I  do  not  ask  you  to 
come  to  any  other  conclusion  than  that 
which  your  ordinary  obervations  must 
suggest,  that  the  great  number  of  in- 
stances which  occur  to  the  contrary  are 
such  as  to  justify  the  conclusion  which  is 
stated  in  this  publication. 

Now,  gentlemen,  I  have  stated  that  I 
question  whether  any  one  man  in  the  coun* 
try,  not  to  say  any  twelve  such  as  I  have  the 
honour  of  addressing,  could  be  found 
insensible  to  the  evils  of  the  present  pro- 
ceedings, could  be  found  to  feel  otherwise 
than  the  deepest  regret,  and  indeed  dis- 
approbation, at  the  proceeding  having  been 
instituted  at  all ;  but  I  think  it  would  be 
equally  difficult  to  find  one  man  in  the 
countiy  who  upon  reading  this,  one  ordi- 
nary reader  who  upon  casting  his  eye  upon 
the  passage  which  has  been  read,  and  com- 
mented upon  on  either  side,  would  not  feel 
disposed,  if  he  were  not  furnished  with 
fanciful  comments  by  some  person  or  other 
for  the  purposes  of  the  case,  to  say  that  the 
first  part  of  this  article  was  a  plain  state- 
ment in  respectful  terms ;  terms  not  only 
of  respect  but  of  very  great  feeling  and 
lovalty  towards  the  illustrious  personage 
whose  supposed  calamity  is  there  deplored, 


the  whole  time  of  his  Majesty's  interview  with 
his  Chancellor."  Lord  Brougham's  Sketches  of 
Statesmen,  Second  Series,  1839,  p.  56.  See, 
however,  Twiss's  Life  of  Lord  Eldon,  1,  448; 
and  Lord  Eldon^s  speech  on  the  Regency  Bill, 
Hansard,  Jan.  28, 1811.  *<  I  must  say  that  the 
loud  complaints  against  Lord  Eldon  for  acts 
of  State  done  in  uie  King's  name,  during  the 
King's  temporary  incapacity,  savour  a  little 
either  of  prudery  or  faction."  Lord  CamphelFs 
Life  of  Lord  Eldon.  Lives  of  the  Lord  Chan- 
cellors, 7,  149. 
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aud  it  would  require  what  is  com- 
monly called  an  uncharitable  disposition 
to  affix  any  other  interpretation  on  the 
paragraph.  But  that  is  not  the  issue  on 
which  I  place  the  present  defence.  I  do 
not  call  upon  you  to  acquit  the  defendants 
because  you  are  satisfied  that  any  twelve 
men  must  read  that  passage  as  I  read  it 
you.  But  I  say  that  in  the  peculiar  situa- 
tion in  which  these  parties  stand,  not 
charged  as  being  the  author  at  all,  you 
will  acquit  if  you  shall  find  any  mind 
likely  who  reads  it,  if  you  shall  find  any 
man  or  even  any  inconsiderable  number 
of  ordinary  readers  before  whose  eyes  this 
might  pass  without  their  supposmg,  for 
instance,  any  hidden  meaning  lurked  in 
it,  for,  if  any  man,  much  more  this  printer 
and  publisher,  if  any  man  might  have  so 
understood  it,  then  might  this  proprietor, 
even  admitting  that  he  bad  ever  seen  it. 
The  Attorney  General  has  not  thought  it 
necessary  to  bring  before  you  either  the 
editor  or  supposed  author  in  this  instance. 
But,  gentlemen,  I  go  further.  I  say  that 
a  wrong  interpretation  has  been  affixed 
to  the  words.  I  deny  the  gloss  of  my 
learned  friend  the  Attorney  General ;  I  say 
that  I  have  here  evidence  in  the  paper 
before  me  that  even  the  author  if  here 
would  have  no  cause  to  dread  your  verdict. 
Let  us  for  a  moment  put  aside  the  broad 
distinction  which  1  have  taken  between 
the  author  and  the  publisher  and  pro- 
prietor. The  author  must  have  known 
what  he  meant,  though  the  printer  might 
not,  and  very  probably  the  proprietor 
might  not,  see  it  at  all.  But,  supposing 
he  was  before  you,  I  ask  you  to  consider 
and  to  weigh  the  purport  of  this  passage. 
I  take  it  to  be  a  sound  rule  of  interpreting 
a  man's  mind  that,  if  there  be  any  part  of 
a  passage  in  question  about  which  you  are 
doubtful,  any  part  the  meaning  of  which 
you  think  admits  of  some  question,  any 
part  of  which,  to  come  to  the  case  stated 
here  by  the  prosecutor,  you  may  be  left  at 
first  in  some  doubt,  or  rather  not  at  first, 
but  after  hearing  the  comments  of  his 
Majesty's  Attorney  Oeneral  whether  it  was 
serious  or  jocular,  sincere  or  ironical — I 
say  I  take  it  to  be  a  sound  rule  of  con- 
struction, if  I  can  show  other  parts  about 
which  there  can  be  no  doubt  introduced 
in  the  same  manner,  connected  in  the 
same  way,  to  bear  upon  the  same  point, 
if  they  are  to  all  intents  and  purposes 
other  members  of  the  same  sentence,  and 
if  upon  their  construction  there  can  be 
no  doubt,  which  I  shall  presently  demon- 
strate to  you,  then  I  call  upon  you,  at 
once,  according  to  all  common  rules  of 
sensible  construction,  and  according  to  all 
the  common  rules  by  which  the  most 
ordinary  concerns  of  life  are  regulated, 
but  infinitely  more  have  I  a  right  to  call 


upon  you  for  your  sentence  which,  if 
against  me,  may  send  a  man  to  prison  in 
the  first  case  and  beyond  the  seas  accord- 
ing to  the  new  law  of  England  for  the 
second,  (a)  I  call  upon  you  more  powerfully 
therefore  to  act  upon  the  rule  now  stated 
— a  rule  upon  which  every  man  acts  in 
the  ordinary  afliiirs  of  life. 

Then,  gentlemen,  pass  we  over  for  the 
present  two  or  three  sentences  which  my 
learned  friend  has  brought  into  doubt, 
which  his  fanciful  ingenuity  has  thrown 
some  doubt  around,  and  which  he  wishes 
you  to  suppose  are  ironical  and  sarcastic. 
Let  us  come  to  the  latter  part,  moulded  in 
the  same  form,  and  leading  to  the  same 
inference,  and  let  us  see  whether  there  is 
anything  about  which  no  doubt  can  exist. 
Now  I  say,  gentlemen,  there  are  two  points 
out  of  the  five  to  which  this  description 
applies.  **  Besides  the  excmciating.**  It 
seems  as  if  the  argument  on  the  other  side 
was  this :  His  Majesty  is  supposed  to  be 
by  my  learned  friend — his  own  Attorv-ey 
General — his  Majesty  by  him  is  supposed 
to  be  a  person  so  unlike  all  the  rest  of 
mankind  that  every  one  of  those  feelings 
which  we  have  as  of  our  own  common  na- 
ture, the  instant  it  is  imputed  to  him,  must 
produce  an  "excruciating  pain,"  must 
make  every  one  stare,  must  cause  some  to 
laugh,  others  to  be  shocked  at  the  un- 
seemly irony.  Because  the  Kiug  is  stated 
to  have  felt  for  the  loss  of  his  daughter, 
because  it  is  stated  he  felt  equally  for  the 
loss  of  his  spouse,  and  because  he  felt  for 
the  death — the  sudden  death— of  his  bro- 
ther, I  believe  next  but  two  to  himself  in 
the  family, — because  all  these  things  are 
stated  respecting  the  King  which,  if  stated 
of  any  of  his  seventeen  or  eighteen  million 
subjects,  would  bo  taken  as  a  matter  of 
course  to  be  true,  for  he  would  be  taken 
to  be  a  monster  if  such  events  were  not 
felt,  yet  because  stated  of  the  King  the 
Attorney  General  says  **No  man  can  be- 
lieve it.  It  must  be  all  irony  and  sar- 
casm. Who  would  think  of  praising  his 
Majesty  for  qualities  of  that  sort  for  which 
any  one  of  his  seventeen  millions  of  his 
subjects  would  be  reckoned  a  monster  if 
he  had  not  P  If  any  man  dare  to  ascribe 
such  feelings  to  his  Majesty  he  must 
be  taken  to  be  guilty  of  one  of  the  most 
indecent  jokes  which  could  By  possibility 
be  passed  oflT  against  Royalty."  I,  for  one, 
believe  the  King  to  possess  those  common 
feelings. 

I  shall  say  a  word  or  two  presently  upon 
what  the  Attorney  General  urged  as  con- 
sisting of  irony  and  sarcasm ;  but  I  am 
now  going  to  comment  upon  that  part 


(a)  The  reference  is  to  60  Geo.  8.  and  1  Geo. 
4.  c.  8.  8.  4. 
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upon  which  he  has  not  attempted  to  throw 
any  ridicnle.  And  I  shall  show  that  there 
is  nothing  whatever  in  this  part  of  the 
passage  to  lead  you  to  suppose  that  the 
author  was  not  perfectly  sincere  in  what 
he  writes  and  states : — 

''Besides  the  excruciating  sufferrngs  of  his 
agricultural  subjects  so  sincerely  deplored  in 
his  late  most  gracious  speech  " 

Wcto  they  deplored  or  not  P  And  why 
not  sincerely  deplored?  As  my  learned 
friend  the  Common  Serjeant  justly  asked, 
what  possihle  interest,  even  of  caprice, 
can  account  for  the  Kin^  not  heing  sin- 
cere in  that  passage  of  the  Boyal  speech 
which  has  just  been  read  to  you  P 

"  Deeply  as  his  Majesty  regrets  the  continued 
^pression  of  the  agricultural  interest " 

A  direct  reference  is  here  made  to  the 
Kin^s  speech,  which  appears  in  the  body 
of  ^is  paper — I  say  thia  jMper — a  speech 
known  to  be  delivered  from  the  Throne ; 
upon  which  no  shadow  of  imputation  was 
attached  in  Parliament  or  out  of  Parlia- 
ment. I  never  heard  my  learned  friend, 
who  is  so  slow  to  believe  anything  that 
18  written  upon  political  subjects,  espe- 
cially on  one  side  of  the  question,  state 
that  he  had  discovered  there  was  any- 
thing ironical  or  sarcastic  in  that  part 
of  his  Majesty's  speech  which  relates  to 
the  deep  regret  he  felt  at  the  continued 
depression  of  the  agricultural  interest. 
Even  he  has  not  attempted  to  make  you 
believe  that  his  Majesty  was  not  sincere, 
for  no  man  had  more  reason  to  feel  the 
deplorable  state  of  the  agricultural  in- 
terest than  his  Majesty's  Ministers.  That 
part  of  the  alleged  libiel,  therefore,  is  com- 
pletely answered,  as  well  as  the  rest  of  the 
meaning  which  has  been  affixed  to  the 
whole  of  the  passage. 

Then  comes  the  allusion  to  the  affairs 
of  the  Continent : — 

"The  danger  in  which  the  liberty  of  the 
Spaniards  is  placed  by  Bourbon  pride  and 
Gothic  ferocity." 

Had  the  Kingexpressed  no  feeling  upon 
this  subject  P  With  dignity,  with  solem- 
nitv,  no  doubt,  as  became  the  personage 
ana  the  occasion;  not  exactly  in  these 
words;  better  perhaps  for  the  purposes 
of  the  person  who  wrote  this,  and  more 
suited  to  the  occasion  upon  which  it  was 
written.  But  such  feelings  and  senti- 
ments had  been  expressed  in  a  manner 
fitting  the  personage  and  the  time  and  the 
place  of  speaking  them. .  I  say  the  very 
same  sentiments  of  reprobation  of  what 
was  going  on  abroad,  and  hope  with  re- 
spect to  the  issue,  and  apprehension  at 
tne  fatal  consequences  which  for  the  pre- 
sent, and  which  I  trust  but  for  the  pre- 
eent»  unhappily  have  been  the  issue  of  that 


struggle.  You  will  find  his  Majesty  says,  in 
the  same  speech  from  the  Throne,  advert- 
ing to  these  foreign  affairs : — 

"His  Majesty's  efforts  have  been  unremit- 
tingly exerted  to  preserve  the  peace  of 
Europe." 

Not  the  peace  of  this  country  with  Europe 
alone  has  been  the  subject  of  his  efforts ; 
but  his  Majesty's  efforts  have  been  un- 
remittingly exerted  to  preserve  peace  over 
the  whole  of  Europe — to  preserve  x)eace 
between  the  Frencn  and  Spaniards,  the 
Calmucks  and  Spain,  the  Pandours  and 
Spain,  the  Cossacks  and  Spain,  the  Croats 
and  Spain.  That  was  the  object  to  which 
his  Majesty's  efforts  had  been  unremit- 
tingly exerted ;  peace  among  all  these  he 
had  endeavoured  to  preserve.  And  though 
he  did  not  succeed  in  it,  his  Majesty  is 
advised  to  state  that  his  efforts  had  been 
unremittingly  exerted  to  preserve  the 
peace  of  Europe : — 

"Faithful  to  the  principles  which  he  had 
promulgated  to  the  world  as  constituting  the 
rule  of  his  conduct.  His  Majesty  declined  " 

Now  observe  this.  If  this  is  not  written 
in  the  very  same  spiidt  as  the  passage  I 
have  been  commenting  upon,  I  do  not 
know  what  can  be  written  m  the  spirit  of 
anything  else  :— 

"  Faithful  to  the  principles  which  his  Majesty 
has  promulgated  to  the  world  as  constituting 
the  rule  of  his  conduct,  his  Majesty  declined 
being  party  to  any  proceedings  at  Verona  " 

I  have  already  stated  that  there  is  of 
necessity  a  degree  of  reserve  about  this 
language  suited  to  the  solemnity  of  the 
occasion  and  the  high  station  of  the  per- 
sonage by  whom  those  reasons  are  sup- 
Eosed  to  be  declared;  and  consequently 
e  talks  not  of  **  Bourbon  pride  and  Gothic 
ferocity,"  which  would  have  been  wholly 
unsuitable.  But  he  states  the  very  same 
principle  covered  by  language  more  ap- 
propriate to  the  occasion,  and  those  prin- 
ciples are  neither  more  nor  less  stated, 
and  ascribed  to  the  King  in  the  alleged 
libel  :— 

"  His  Majesty  declined  being  party  to  any 
proceedings  at  Verona  which  could  be  deemed 
an  interference  in  the  internal  concerns  of  Spain 
on  the  part  of  foreign  powers.  And  his 
Majesty  has  since  used  and  continues  to  use  his 
most  anxious  endeavours  and  good  offices  to 
allay  the  initation." 

To  allay  the  irritation — 

"  unhappily  subsisting  between  the  French  and 
Spanish  Governments,  and  to  avert  if  possible 
the  calamity  of  war  between  France  and 
Spain." 

"Faithful  to  the  principles  of  not  inter- 
fering." 
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Why  ?  Not  merely  because  that  inter- 
ference might  involve  this  country  in  war, 
but  his  Majesty  distinctly  states,  for  fear 
that  that  interference  should  give  counte- 
nance to  principles  which  he  abhors  and 
to  proceediugs  which  he  not  only  detests 
in  themselves  but  of  all  things  dreads— the 
consequence  to  England  and  to  Europe. (a) 
Anxious  to  avert  the  calamities  of  war, 
not  from  this  country,  but,  he  expressly 
says,  from  Spain  : — 

"  His  Majesty  has  since  used  and  continues 
to  use  his  good  offices  to  allay  the  irritation," 

Not  an  irritation  prevailing  between  Eng- 
land and  France ;  perhaps  none,  I  lament 
to  say,  did  then  prevail.  Perhaps  I  ought 
to  say  it  would  have  been  better  if  at  that 
time  it  had  prevailed,  but  for  the  purpose 
of  allaying — 

"  the  irritation  unhappily  subsisting  between 
France  and  Spain," 

— for  the  sake  of  Spain  in  the  first  place, 
France  in  the  next,  and  for  the  preserva- 
tion of  the  peace  of  Europe  in  the  la^-t, 
which  his  Majesty  is  anxious  should  con- 
tinue and  be  maintained.  Now,  let  any 
porwon  take  tlie  whole  passage  together, 
and  the  occasion  it  was  uttered,  and  the 
personage  who  uttered  it ;  and  making  an 
allowance  for  the  difierence  of  the  stations, 
public  and  private,  the  publication  in  ques- 
tion, going  upon  what  might  be  supposed 
to  be  the  private  sentiments  of  a  man's 
heart,  and  the  King's  speech  stating  the 
same  sentiments  under  the  veil  of  decorum 
and  State  language, — I  nay  any  man  who 
reads  the  two  statements  must  be  con- 
vinced that  the  one  states  not  only  a  sen- 
timent which  is  consistent  with  the  other, 
but  identically  the  same.  Therefore,  I 
have  a  right  to  argue  that,  because  in 
those  two  material  passages  in  question 
no  doubt  whatever  can  exist  that  the 
meaning  ascribed  by  the  Attorney  General 
to  this  publication  of  scorn,  irony,  and 
sarcasm  is  wholly  unfounded.  I  have  a 
right  to  infer,  if  doubt  exists  with  respect 
to  other  parts  of  the  publication,  that  that 
doubt  will  bo  resolved  by  taking  them  to 
be  conformable  to  the  meaning  not  denied 
to  be  true,  that  the  other  three  or  four 
parts  will  be  read  by  you  in  the  plain, 
the  obvious,  consistent  sense  in  whicn  any 
man  who  reads  them  without  the  benefit 
of  my  learned  friend's  comments  would 
undoubtedly  take  them. 

Gentlemen,  I  say  even  with  respect  to 
tliose  other  parts  of  the  passage  about 
which  Borne  doubts  have  been  raised  by 

(a)  Sec  Brougham's  speech  on  "  the  Ne- 
gotiations relatiAC  to  Spain,"  Hansard,  April 
30,  1823  ;  Stttplelon's  Political  life  of  Canning, 
1,  aiG. 


my  learned  friend,  no  reasonable  doubt 
can  be  supposed  to  exist.     Observe   also 
that  even  if  they  were  doubtful  you  have 
no  right  to  come  to  that  conclusion  which 
you  are  asked  to  come  to  by  the  Attorney 
General.     I   deprecate  the  possibility  of 
an  Englishman's  liberty  or  any  the  mean- 
est of  his  rights   being  put  at  stake  by 
language  so  perverted  as  this  has  been. 
You  are  to  take  it  in  the  sense  in  which 
an  ordinary  man  would  read  it,  leaning 
to  that  siae  which  is  most  favourable  to 
the  party  now  sought  to  be  condemned  by 
your  verdict ;  not  calling  in  aid  of  your 
construction     circumstances     and    ideas 
which  do  not  appear  in  the  passage  ;  not 
calling  to  your  notice  whether  this  paper 
is  to  be  found  on  the  one  side  of  politics 
or  on  the  other,  though  it  is  nonsensical 
enough  to  talk  about  a  paper  taking  this 
or  that  side  of  politics  which  had  only 
come  to   its    seventeenth   number.      My 
learned  friend  has  set  me  right  upon  a 
material  fact.     I  have  been  all  aloug  ar- 
guing as  though  Mr.  Harvey  had  been  the 
propiietor  of  this  paper   from  the   first. 
It  appears  by   the  afiidavit  that   he  had 
entered  upon  it  only  four  numbers  before. 
Then  only  see  the   danger  of  gathering 
circumstances  from   the  four  quarters  of 
the  compass,  and  from  every  quarter  to 
which  fancy  and  ingenuity  would  direct 
you.      Only   see   the   danger  to   a   man's 
liberty  and  to  property.      See    the   infi- 
nite risk  to  the    orderly  administration 
of  justice,  which  ought  to  proceed  with 
regularity  and^by  fixed  rules  and  forms,  and 
not  be  made  liable  to  caprices.     Instead  of 
taking  the  thing  by  itself  or  taking  with 
it  what  may  be  found  in  the  same  pub- 
licauon,  you  are  to  be  arguing  upon  it 
because  the  Attorney  General  chooses  to 
say  that   as  this   comes   from  the   quar- 
ter it  does  it  is  not  likely  to  be  other- 
wise than  ironical.    For  this  is  at    the 
bottom    of   it    all,   though  we   may  not 
hear  of  it  in  reply.     This  is  at  the  bottom 
of  what  my  learned  friend  would  be  at 
with  you.    This  is  what  he  means.     He 
meant  to  say  that  it  is  not  very  likely 
that  Daniel  Whittle  Harvey,  a  gentleman 
very  well  known   for  his  political  prin- 
ciples here  and  elsewhere,  from  what  he 
did  out  of  Parliament,  and  from  what  ho 
did  in   Parliament — and    from    my   own 
personal  knowledge  of  his  conduct  while 
there,  I  can  take  upon  myself  to  state  he 
did  a  great  deal  of  good,  though  he  made 
a   little  inroad  upon  the  practice  of  ex 
officio  informations  of  whicn  Mr.  Harvey 
knows  rather  more  than  either  of  us  now 
addressing  you.     I  say  this  is  not  the  safe 
rule  upon  which  you  ought  to  go.    You 
are  to  look  at  the  thing  without  any  in- 
sinuation upon  the  man  who  is    to  be 
answerable  for  his  conduct,  and  least  of 
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all  are  vou  to  look  at  any  fanciful  topics 
of  which  you  have  seen  a  sample  in  the 
opening,  and  of  which  no  doabl  you  will 
have  the  bulk  in  reply.  But  I  call  upon 
you  to  take  the  paper  which  you  are 
to  construe  by  itself,  and  construe  the 
doubtful  parts,  if  there  be  an^,  with  the 
plain  and  certain  parts  of  which  I  have 
showed  you  there  are  some,  and  then 
come  to  these  doubtful  jwrts,  as  I  shall 
do  before  I  finish  my  observations;  and 
I  «dl  upon  you  to  construe  this,  sup- 
posing it  was  all  doubtful,  with  a  mind 
leaning  towards  a  favourable  construc- 
tion, towards  that  which  is  a  charitable 
construction — but  above  all  not  to  go  from 
the  paper  to  the.  owner,  or  from  the 
paper  even  to  the  author,  if  you  could 
discover  him — ^and  there  is  no  supposition 
who  the  author  is — nor  from  the  paper  to 
the  proprietor,  and,  last  of  all,  to  go  be- 
yond the  paper,  author,  and  owner,  to 
fancies,  to  certain  political  opinions,  to 
certain  party  consiaerations,  certain  dif- 
fsrences  in  public  opinion,  and  other 
matters  connected  with  late  lamentable 
proceedings,  |>roducing  a  source  of  mis- 
chief at  the  time  and  deep  and  lasting 
shame  to  the  country  and  the  Government 
for  ever  and  ever  after.  All  these  con- 
siderations you  are  to  lay  out  of  your 
view,  and  to  give  that  interpretation 
which  the  fair  words  themselves  taken 
singly  entitle  you  to  do.  I  do  not  say 
I  call  upon  you  so  to  do,  for  ^ou  must 
lean  towards  it.  You  must  wish,  from 
the  nature  of  this  indiscreet  proceeding 
you  must  be  anxious,  to  give  that  inter- 
pretation to  the  publication  in  c^uestion 
which  I  say  ought  to  be  given  to  it ;  and 
because  you  can  do  it,  I  call  upon  you  to 
doit. 

Then,  gentlemen,  I  say  that  if  there 
is  no  inconsistency,  if  there  is  nothing 
destructive  in  the  passa^  to  this  con- 
struction, if  you  can  plainly  read  those 
passages  over  in  which  his  Majesty  is 
praised,  and  justly  praised,  for  having  the 
feelings  of  our  common  nature,  then  I  say 
my  case  is  closed,  and  my  work  is  done, 
and  you  must  acquit  my  client.  I  do  say 
seriously  that  a  man  may  without  any 
irony,  and  without  the  least  exaggeration, 
ascribe  to  the  Monarch  those  feelings 
which  are  not  only  natural  and  common 
to  us  all  but,  in  Ins  situation,  were  pecu- 
liarly excited  by  the  events  here  alluded 
to,  and  which  he  must  have  deeply  and 
poignantly  felt,  if  possessed  of  any  feeling 
at  all.  I  say  nothmg  with  respect  to  the 
loss  of  the  Duke  of  Kent,  or  the  Princess 
Charlotte,  but  I  come  at  once  to  that 
which  may  be  thought  a  difficultv — that 
which  my  learned  friend  the  Attorney 
General  thinks  is  the  difficulty  in  the 
Now  the  fact  is  that  the  King  did 


feel  for  the  loss  of  his  late  Consort.  Then 
why  is  it  to  be  said  that  it  is  ironical? 
If  her  Majesty  had  happily  been  still 
alive,  and  preserved  mercifully  to  her 
friends  and  the  country,  and  not  fallen  a 
victim  to  those  foul  machinations  and 
persecutions  of  which  those  persons  who 
institute  these  ex  officio  informations  know 
more  than  myself;  if  that  last  calamity 
had  been  spared  to  the  country,  and  that 
illustrious  individual  had  still  lived  and 
if,  together  with  her  life  having  been 
preserved  and,  in  consequence  of  the  con- 
tinued persecutions,  as  it  is  possible  would 
have  been,  the  great  spirit  of  resistance  to 
that  persecution,  and  what  my  learned 
friend  no  doubt  would  call  a  factious 
feeling  in  the  people  of  this  country — if 
such  a  state  of  circumstances  had  existed, 
then  undoubtedly  any  observations  might 
have  been  deemed  ironical — might  have 
been  denied  to  be  sincere — might  have 
been  taken  to  be  scorn — might  have  been 
held  indecorous — which  might  have  im- 
puted an  ad'ectionate  regard  to  his  Royal 
Consort.  But  when  death  had  closed  all 
avenues  to  such  feelings,  to  allow  them 
to  survive  the  grave  itself  a  man  must  be 
a  monster.  The  more  deeply  and  stronger 
they  existed  before  in  any  well-regulated 
heaj*t,  in  any  ordinary  naturally  regulated 
mind,  the  less  they  could  be  supposed  to 
prevail  now ;  though  hated  and  persecuted 
before,  yet  when  death  has  closed  the 
scene,  lamented  indeed  she  must  be, 
unless  the  party  in  question  was  a  brute 
beast. 

Then,  gentlemen,  to  say  that  he  who 
imputes  to  any  man  those  ordinary  alter- 
nations of  hatred  and  love — I  even  will  put 
the  words  as  strong  as  my  learned  friend 

E leases — ^must  in  this  be  speaking  falsely, 
ypocritically,  sarcastically,  and  ironically 
is  Lo  do  one  thing— either  to  show  the 
grossest  ignorance  of  the  human  heart, 
or  to  betray  the  most  culpable  and  inde- 
corous disrespect  to  the  character  of  his 
Mi^esty  himself.  I  admit  that  there  was 
very  little  love  in  this  case.  I  admit  that 
an  affectionate  regard  on  either  part  had 
long  since  departed  out  of  these  illus- 
trious persons.  God  forbid  that  J  should 
now  say  one  word  for  the  purpose  of 
entering  into  the  causes  of  those  feelings ! 
I  pass  the  topic  over  entirely.  God  knows 
I  have  no  great  temptation  to  enter  into 
it.  But  I  at  once  aamit  that  my  learned 
friend  may  make  what  use  he  pleases  in 
his  reply  of  that  affection  stated  to  exist 
between  the  parties.  I  admit  that,  if  she 
had  continued  alive,  to  impute  that  affec- 
tion might  fairly  have  exposed  the  author 
to  a  suspicion  of  irony  and  sarcasm.  But 
I  call  upon  you  to  look  at  this  marked  dis- 
tinction which  runs  through  the  whole  of 
Uiat  which  my  learned    friend  has  not 
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hitheiiio  made,  but  which  he  may  in  reply 
make,  the  gist  of  his  argument.  The  grave 
had  closed  upon  the  object  of  maltreatment 
and  dislike ;  I  say  the  object  of  maltreatment 
by  some  persons  about  the  King  and  around 
the  Kmg ;  dislike  I  will  not  say — aliena- 
tion I  will  say — on  the  part  of  his  Majesty 
himself.  To  suppose  any  such  feeling 
existed  after  death  had  for  ever  separated 
the  object  from  his  view  would  be  running 
into  a  conclusion  which  I  cannot  impute 
to  the  person  of  his  Majesty.  I  have 
mentioned  this  topic  with  reluctance,  and 
upon  it  I  will  say  no  more.  So  much, 
gentlemen,  for  the  probability  and  for  the 
likelihood  that  his  Majesty  does  possess 
the  ordinary  feelings  of  human  nature. 

A  fact  has  been  stated  to  you,  gentle- 
men, by  my  learned  friend  to  which  I 
cannot  of  my  own  knowledge  testify, 
having  been  absent  on  professional  en- 
gagements  in  the  north  at  the  time  it 
occurred.  But  my  learned  friend  has 
stated  to  you  the  sentiments  which  were 
publicly  announced  as  being  entertained 
by  the  King  upon  the  communication  of 
the  intelligence  of  the  mournftil  event 
to  which  I  have  just  alluded.  It  was 
stated  by  the  Minister  of  that  day  that 
he  expressed  his  grief  and  sorrow  upon 
the  occasion ;  and  this  was  stated  with  a 
sincerity  that  those  who  heard  and  were 
in  the  constant  habit  of  hearing  the  testi- 
mony of  that  noble  Lord,  now  no  more, (a) 
always  credited  it — for  I  will  venture  to 
say  that  no  man  who  ever  heard  him, 
whatever  might  be  his  party  connexions 
or  political  feelings,  ever  entertained  a 
wish  to  doubt  it.  He  stated  publicly  that 
the  communication  of  the  painful  occur- 
rence was  received  by  his  Majesty  with 
such  expressions  of  grief  and  sorrow  as 
are  here  ascribed  to  him,  and  more  which 
cannot  be  fairly  gathered  from  the  use  of 
these  words.  It  is  perfectly  manifest,  and 
I  should  be  taking  a  most  unnecessary 
trouble  were  I  to  attempt  to  convince  you 
when  it  is  said,  that  the  daughter  and  con- 
sort were  **  equally  dear,"  being  coupled 
not  with  anything  which  goes  to  describe 
the  state  of  the  King's  mind  during  the 
Queen's  lifetime,  you  must  take  it  with 
reference  to  the  grief  at  her  loss  ;  to 
describe  which  the  expression  **  equally 
dear  "  is  introduced  into  the  passage.  And 
then  what  can  it  mean  but  this  P  When 
the  Queen  died  former  affection  returned ; 
later  soenes  lost  their  interest ;  there  was 
an  end  of  the  estrangement  and  alienation 
which  had  unhappily  separated  the  two 
illustrious  parties  during  life  ;  his  Majesty 
felt  with  the  common  heart  of  our  nature, 
and  folt  as  any  other  man  in  such  cir- 


(a)  Lord  Castlereagh,  who  died  12  Augast 
1822. 


cumstances,  if  he  were  a  man,  must  of 
necessity  feel. 

Grentlemen,  I  ought  to  apologise  to  you 
for  having  detained  you  so  long.  But  I 
feel  a  peculiar  anxiety  in  the  present  case. 
I  am  quite  certain  that  we  can  no  longer 
continue  placed  above  the  other  nations 
of  the  world,  as  we  are  very  prone  to 
flatter  ourselves  we  are,  in  respect  of  our 
civil  and  religious  liberties,  except  through 
the  exertions  of  gentlemen  placed  in  your 
situation.  I  will  not  go  to  the  common 
topic  which  my  learned  friend  sedulously 
warned  me  of  a  free  press,  although  I 
think  that  is  an  excellent  topic.  But  why 
does  my  learned  friend  think  that  that 
topic  belongs  to  our  side  of  the  bar  any 
more  than  to  his,  for  we,  I  am  sure,  who 
generally  appear  for  defendants  ai*e  not 
more  lavish  in  the  use  of  it  than  himself? 
For  my  own  part,  I  honestly  confess  I 
never  hear  the  word  used  without  some 
little  feeling  of  alarm  ;  for  when  I  hear  a 
panegyric  upon  the  freedom  of  the  press 
I  generally  heai*  it  followed  by  askmg  a 
jury  for  a  verdict  against  an  individual 
for  having  dared  to  express  his  honest 
opinions  through  the  medium  of  the  press. 
And  in  another  place,  which  here  shall  be 
nameless,  its  eulogy  is  generally  followed 
by  a  call  for  some  statute  or  some  half 
dozen  of  statutes  to  curb  the  freedom  of 
the  press.  Therefore,  I  had  rather  hear 
nothing  of  it.  We  praise  our  free  press, 
and  we  may  praise  and  congratulate  onr-« 
selves  upon  the  possession  of  that  ines- 
timable blessing  which  others  do  not 
possess ;  and  it  may  be  said  of  those  who 
make  such  pharisaical  use  of  the  term 
**  freedom  of  the  press  '*  we  bless  Gk)d 
that  we  are  not  as  other  nations  are, 
because  they  have  no  free  press  at  all, 
and  we  have  one  which  is  free  to  all  licen- 
tiousness on  the  one  side,  though  by  no 
means  permitted  to  be  free  on  tne  other. 
This,  however,  I  know,  that,  without  honest 
jealousy,  and  without  juries  who  besides 
their  honesty  will  bring  with  them  to  the 
discharge  of  their  duties  a  manly  zealous 
feeling,  free  it  cannot  continue  but  for 
the  purposes  of  mischief.  It  will  be  free 
only  for  the  licentiousness  of  the  Court, 
as  it  is  now  flourishing  under  that  license 
with  impunity,  with  security,  with  protec- 
tion, with  encouragement,  with  patronage. 
But  it  will  not  be  free  for  the  people,  and 
they  will  find  out  that  there  are  countries 
superior  to  themselves ;  and  that  countries 
where  it  exists  not  at  all,  either  to  do  mis* 
chief  to  the  people,  or  to  support  a  Court, 
are  better  off  than  ourselves.  I  look  to  you, 
gentlemen,  this  day  to  prevent  so  lament- 
able a  consummation.  I  look  to  you  by 
your  verdict  to  discountenance  prosecu- 
tions such  as  these.  I  am  glad  to  be 
before  a  jury  of  any  part  of  ISogland  to 
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nrse  this  matter,  bat  peonliarly  rejoioed 
to  De  before  a  jury  of  Londoii.  Snrelj  it 
is  good  for  US  to  be  here.  We  are  in 
London^  and  you  represent  that  famous 
city,  the  cradle  of  English  liberty,  where 
the  sacred  chai]ge  was  watched  oyer  by 
patriots,  your  immortal  ancestors,  with 
more  than  a  parent's  anxiety;  those  pa- 
triots who  in  after  life  did  not  hesitate 
to  lay  down  their  own  lives  to  preserve 
ours.  And  you  I  know  this  day  will  act 
up  to  those  principles  which  those  prede- 
ooesors  of  yours,  and  possibly  your  very 
forefathers,  have  hauaed  down  to  you, 
and  you  will  sti^fmatise  by  your  vezdict 
an  attempt  to  deal  out,  I  cannot  say, 
even-handed  justice  in  political  prosecu- 
tions of  this  natore. 

Beflt. 

The  AUorney  G&nerai:  May  it  please 
your  Lordship,  gentlemen  of  the  Jury, 
everything  that  consummate  ability,  great 
talents,  and  splendid  ^oqaence  can  effect 
for  defendants  has  been  done  upon  the 
poDBsent  occasion.  But  notwithstanding 
the  v^y  brilliant  display  you  have  just 
witnessed,  I  feel  perfectly  conHdent  that, 
when  your  minds  are  broag}it  back  to  the 
consideration  of  the  real  question  before 
you,  and  the  real  merits  of  the  case,  I 
say,  I  feel  perfect  confidence  that  in  ad- 
dvesmng,  as  I  now  do,  a  jtiry  of  enlightened 
Englishmen,  acting,  as  I  know  they  will 
act,  according  to  the  solemn  obligation 
they  have  taken  upon  them — I  say  I  am 
confident  that  the  result  will  be  that 
which  I  have  anticipated,  and  different 
indeed  from  that  to  which  my  learned 
friends  have  endeavoured  to  lead  you. 
Gentlemen,  I  agree  with  my  learned 
friend  who  addressed  you  last  as  to  that 
which  he  has  eulogised  and  which  I  knew 
he  would  eulogise^  though  he  affected  to 
avoid  it.  I  knew  it  would  be  the  winding- 
up  topic  of  his  speech — the  liberty  of  the 
press.  I  say  I  agree  with  him  that  un- 
doubtedly that  liberty  depends  on  a  faith- 
ful and  conscientious  cUsoharge  of  the 
duties  of  a  jury  of  the  coimti^'.  Upon 
the  present  occasion,  I  ask  no  verdict  at 
your  hands,  if  upon  a  calm  consideration 
of  ihe  article  before  you,  you  are  not 
safeiBfied  that  it  bears  the  character,  and 
has  the  tendency,  which  I  ascribe  to  it. 
And  notwithstanding  all  the  efforts  of  my 
learned  friends,  I  think  even  by  their 
own  speeches^-  I  can  prove  to  you  that 
they  themselves  feel  it  deserves  the 
character  which  this  information  ascribes 
to  it. 

One  word,  gentlemen,  and  one  word 
only,  with  respect  to  myself.  My  learned 
friend  Mr.  Brougham  chooses  to  think 
that  I  reserved  for  my  reply  some  obser- 


vations upon  one  of  the  individuals  who 
is  a  defendant  in  this  cause,  and  to  drag 
him  before  you  in  reply,  although  I  had 
made  no  observation  upon  him  in  my 
opening.  Gentlemen,  I  snould  be  ashamed 
of  myself  were  I  to  be  guiltj^  of  such  con- 
duct.  Of  Mr.  Ha/rvey  I  said  nothing  in 
my  opening,  and  I  shall  say  nothing  of 
him  in  my  reply.  I  assure  you  I  jknew 
not  who  was  the  proprietor  or  the  printer 
and  publisher  of  this  paper  at  the  time  I 
determined  to  bring  thorn  before  the  pub- 
lic. It  was  a  paper  I  was  entirely  igno- 
rant of  till  brought  imder  my  official 
notice ;  and  as  to  Mr.  Sarvey  being  the 

groprietor,  I  was  ec[ually  ignorant  till  I 
ad  made  up  my  nund  to  prosecute  the 
publishers  and  printers  of  that  which  I 
consider  to  be  a  gross  and  scandalous  libel. 
Mv  learned  friend  said — perhaps  sarcasti-* 
oally,  bat  I  trust  he  gives  me  credit — Chat 
I  did  not  select  this  paper  because  of  its 
peculiar  political  principles.  I  knew  no- 
thing of  the  paper  or  of  the  proprietor  of 
it  until  the  libel  was  brought  under  my 
notice.  Nor  did  I  then  proceed  with  that 
haste  which  the  Common  Serjeant  attri- 
butes to  me,  but  after  mature  deliberation, 
and  after  weighing  well  the  article  in  my 
mind,  not  for  a  week  only,  though  that 
makes  no  difference.  You  wi  11  find  that  the 
paper  was  published  on  the  9th  and  the 
information  was  not  filed  until  the  25th  of 
February.  But  give  me  leave  to  say  that, 
if  I  was  satisfied  this  was  a  libel,  and  that 
such  libels  ought  to  be  suppressed,  if  in 
my  judgment  I  thought  that  was  the  case, 
the  sooner  it  conld  be  broaght  before  a 
iury  of  the  country  the  better.  That  it 
has  not  been  brought  before  you  earlier 
has  not  been  owing  to  me.  It  has  been 
brought  before  you  upon  as  early  a  day  as 
the  other  business  of  the  Court  would 
possibly  admit.  So  much  for  my  personal 
conduct  in  bringing  forward  this  prose- 
cution. 

As  to  mjr  discretion,  gentlemen,  and 
the  manner  in  which  I  have  exercised  it, 
I  never  knew  a  prosecution  of  this  de- 
scription brought  by  an  Attorney  Oeneral 
that  was  not  arraigned  as  unwise  and  in- 
discreet. Therefore,  I  fully  expected  that 
my  discretion  wonld  be  arraigned  for 
bringing  this  before  you.  For  that  I 
alone  muf^  answer,  and  1  shall  not  refer 
to  mv  learned  friends  to  know  what  paper 
orwhat  publication  shall  or  shall  not  be 
brought  before  the  country.  I  can  look 
back  upon  mv  conduct  since  I  have  un- 
worthily filled  the  sitnation  I  have  done., 
especially  considering  tne  times,  and  ap- 
peal to  you  whether  I  have  shown  any 
disposition  or  desire  to  abridge  the  liberty 
of  free  discussion,  the  pride  of  all  who 
have  respect  for  the  mterests  of  the 
country  and  its  constitution.    But,  gentle- 
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men,  another  observation  is  made.  **  Why 
prosecute  this  P  You  should  have  prose- 
cuted many  others.  This  is  not  the  only 
paper  in  which  these  reports  were  circu- 
lated." If  that  amounts  to  anything  it 
amounts  to  this :  I  am  not  to  prosecute 
one  paper,  but  the  whole.  I  was  not 
aware  of  any  other  paper  but  this  which 
contained  such  a  slanderous  statement. 
When  I  come  to  comment  upon  this  pub- 
lication, you  will  see  how  vain  and  futile 
are  all  the  observations  made  upon  it  by 
my  learned  friends  on  the  other  side. 
They  almost  admit — indeed,  when  I  say 
they  have  almost  admitted,  I  might  say 
they  have  admitted  in  terms — that  this 
was  a  fabrication.  They  admit  it  to  have 
been  fabricated.  They  acknowledge  it  to 
be  falsehood.  But  they  say  rumours  had 
been  afloat — and  that  is  all  they  say  in 
vindication  of  its  appearance — and  that 
there  was  no  pretence  for  stating  that  the 
King  was  afflicted  in  the  way  which  this 
paper  states  him  to  have  l3een.  But, 
gentlemen,  does  this  paper  state  it  as  a 
rumour  P  Is  it  said  to  be  collected  from 
other  papers  for  the  purpose  of  being 
circulated  in  this  Stmaay  Times!'  What 
do  they  set  out  with  P  '  *  Latest  intelli- 
gence "  ;  and  then  what  do  they  say  P 
Not  that  they  learn  from  reports  received 
from  Brighton,  not  from  such  particular 
information ;  but  they  say  : — 

"  It  is  from  authority  we  speak  when  with 
sorrow  we  inform  our  readers  (as  we  think  it 
our  duty  to  do)  that  the  King  not  only  still 
contiuues  to  be  confined  to  his  chamber," 

They  not  only  say  that — 

•*  but  that  the  symptoms  of  his  disorder  are  of 
too  serious  a  nature  to  admit  of  his  medical 
atteudaots  being  able  to  say  when  their  Royal 
patient  will  be  sufficiently  recovered  to  show 
himself  to  his  anxious  and  afflicted  subjects." 

First  of  all  they  say  it  is  upon  autho- 
rity ;  thev  state  it  **  from  authority."  Oh  ! 
says  my  learned  friend,  the  Common  Ser- 
jeanty  **  authority  in  a  newspaper  means 
nothing  at  all  "  ;  it  means  nothing  more 
than  this,  that  rumours  and  reports  were 
H  sufficient  ground  for  a  publisher  uf  a 
newspaper  to  state  anything  as  upon 
**  autnority.**  This  is  the  doctrine  of  the 
present  day  —  that  a  public  rumour  re- 
specting  the  King's  health,  a  circumstance 
of  so  much  importance,  as  Mr.  Brougham 
has  so  ably  described  to  you,  not  only  to 
the  Government,  but  to  all  his  subjects, 
a  mere  rumour,  is  sufficient  to  entitle  a 
publislier  of  a  newspaper  to  state  that 
as  a  fact  which  is  asserted  of  his  Majesty 
in  this  article,  although  the  author  of  the 
paper,  whoever  he  may  be  (having  every 
reason  to  believe  that  Mr.  Harvey  is  the 
anthor),  here  positively  states  that  it  is 


not  from  rumour  but  from  **  authority  " 
that  he  states  it.  But  how  does  he  go  on  ? 
Ho  says : — 

'*  But  far  from  approving  this  desceptious  kind 
of  policy,  which  only  ensures  a  more  violent 
shock  whenever  the  real  truth  of  the  case  shall 
appear,  we  deem  it  much  the  wiser  way  to  use 
on  such  unhapp}'  occasions  the  language  of  fact 
and  reality.  Therefore,  we  are  as  desirous  of 
communicating,  as  others  are  of  concealing,  the 
melancholy  truth  that  the  King*s  disorder  is  of 
an  hereditary  description." 

Why,  gentlemen,  it  seems  that  other 
persons  were  anxious  to  conceal  this,  and 
not  desirous  to  propagate  it.  Not  to  pro- 
pagate  what?  To  propagate  that  which 
they  knew  upon  inquiry  was  not  the  fact ; 
but  the  publisher  of  this  paper  and  the 
author  of  the  article  state  it  as  a  fact. 
They  communicate  it,  not  as  a  rumour. 
They  put  it  forward,  not  as  a  report,  but 
as  a  fact  that  has  been  ascertained :  we 
state  it  **  from  authority  " ;  an  authority 
which  rested  upon  nothing  ckicording  to 
the  admission  of  my  learned  friends  them* 
selves ;  resting  only  upon  rumours  and 
reports,  such  rumours  and  reports  as  Mr. 
Brougham  thinks  himself  at  liberty  to 
contradict,  and  to  bear  testimony  to  their 
falsehood. 

When,  gentlemen,  was  the  paper  pub- 
li shed  P  Much  advantage  has  been  taken  by 
my  learned  friends  of  the  speech  delivered 
upon  the  opening  of  Parliament.  That 
speech  was  delivered  by  the  Commissioners 
only  five  days  before  tne  publishing  of  the 
paper.  They  knew  therefore  four  days 
before  this  paper  appeared  that  his  Ma- 
jesty, through  his  Commissioners,  had 
been  performing  one  of  the  most  im- 
portant and  solemn  acts  of  his  Govern- - 
ment.  His  Parliament  had  been  assem- 
bled. He  had,  by  the  speech  delivered  by 
his  Commissioners  (not  being  able  to  at- 
tend in  person  in  consequence  of  indis- 
position), deplored  the  state  of  the  country, 
not  only  with  respect  to  its  internal,  but 
the  external,  state  of  the  country.  Yet  this 
man  has  the  impudence  and  malignity  to 
publish  a  paragraph  propagating  a  notion 
that  his  Majesty  had  been  labouring  under 
this  complaint,  which  not  only  womd  have 
incapacitated  him  from  exercising  those 
functions  which  the  order  of  the  State 
imposes  upon  him,  but  would  have  made 
it  treasonable  in  those  who  made  him 
execute  such  an  act,  while  labouring 
under  that  malady.  My  learned  friend, 
Mr.  Brougham,  with  a  dexterity  which  he 
attributes  to  me,  but  of  which  I  pOBsesB 
none,  and  talents  to  bring  before  yon  a 
case  like  this  to  which  I  make  no  pre- 
tence, has  most  skilfully  passed  over  the 
commencement  of  this  libel,  and  inge- 
niously contrives  to  convince  you  that  my 
ease  rests  entirely  upon  that  of  which  he 
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has  attempted  to  give  an  explanation.  I 
tmst  I  shall  satisfy  you,  and  any  other 
reasonable  man,  that  not  only  that,  bnt 
the  remaining  part  of  this  article  is  no- 
thing bnt  sarcasm  and  irony,  that  it  is  so 
firom  the  beginning  to  the  end.  Bnt  my 
learned  Mend  very  artfully  passes  over 
that  part  of  it. 

Gentlemen,  my  proposition,  in  which  I 
know  I  shall  be  oonnrmed  by  the  high 
authority  who  presides,  is,  that  to  state  in 
the  way  in  which  it  is  stated  here  that  his 
Majesty  is  labouring  under  this  malady, 
is  itself  a  libel ;  because  it  has  a  tendency 
to  beget  suspicion  in  the  minds  of  his  Ma- 
jesty's subjects  as  to  the  acts  of  the  Gro- 
Temment,  and  holds  out  that  the  King's 
Ministers  had  had  the  audacity  to  carry 
on  the  Gk>yemment  in  his  name  when  he 
was  in  a  state  of  incapacity  to  perform 
the  functions  which  the  Constitution  has 
thrown  upon  him.  Therefore,  with  re- 
sp^t  to  that  part  of  the  publication  to 
which  my  learned  friends  have  confined 
their  addresses  to  you,  if  that  part  were 
shut  out,  no  man  can  doubt  that  the  other 
part  is  a  libel  which  ought  not  to  be  tole- 
rated. Is  it  to  be  tolerated  that  publica- 
tions of  articles  of  this  description,  sup- 
ported upon  nothing  but  rumours  without 
foundation,  by  which  the  Kingdom  is  to 
be  convulsed  from  one  end  to  the  other, 
that  his  Majesty  was  labouring  under  an 
incapacity  which  on  a  former  occasion 
excited  suchgeneral  feeling — ^is  that  to  be 
endured  P  Whatever  licence  you  feel  dis- 
posed to  indulge  to  the  proprietors  of  di- 
urnal or  weekly  papers,  you  will  never  by 
your  verdict  say  that  rumour  is  sufficient 
to  warrant  the  proprietor  of  any  jMper  to 
publish  calumny  and  slander  upon  any 
man  whether  high  or  low,  especially  upon 
the  illustrious  individual  who  fiUs  the 
hi^est  situation  in  the  Kingdom. 

But,  gentlemen,  where  is  the  evidence 
of  these  rumours  having  existed,  as  my 
learned  friend  Mr.  Brougham  says,  from 
one  end  of  the  Kingdom  to  the  other  P  I 
ask  you,  as  men  who  are  to  judge  upon 
your  oaths  between  the  prosecutor  and 
the  defendants,  does  thi8^)aper  affect  to 
give  it  as  mere  report  P  They  give  it  as  a 
positive  fact  ui>on  "  authority  '* ;  and  I 
nave  the  admission  of  my  learned  friend 
himself  that  that  authority,  if  any,  they 
had  was  false ;  and,  therefore,  they  were 
publishing  that,  upon  rumour,  in  which 
the  interests  of  the  country  were  materi- 
ally concerned.  It  was  a  matter  in  which 
the  editor  of  a  paper  ought  to  have  taken 
all  the  means  in  his  power  to  ascertain, 
whether  what  he  so  stated  was  truth  or 
not.  I  say  it  was  a  libel  upon  his  Majesty 
and  upon  thoi»e  who  conducted  the  affairs 
of  Qovemment.  The  Parliament  was  sit- 
ting, and  public  bosineBS  going  on,  with 


a  King  who  was  incapacitated  from  per- 
forming the  high  functions  entrustea  to 
him! 

But  then,  gentlemen,  we  have  another 
excuse,  for  the  defendants  are  driven  to 
great  straits  in  this  case.  My  learned 
friend  the  Common  Serjeant  has  endea- 
voured to  draw  a  distinction  between  the 
printer  and  publisher  of  this  paper  and 
Mr.  Harvey;  and  Mr.  Brougham,  by  the 
most  extraordinary  proposition  I  ever 
heard,  has  endeavoured  to  satisfy  a  jury 
that  the  proprietor  of  a  public  paper  is 
not  liable  for  what  appears  in  it.  If  not, 
let  us  not  allege  the  liberty  of  the  press. 
In  vain  have  we  the  names  of  the  pro- 
prietor and  the  printer  of  the  paper  given 
to  the  public,  when  by  concealing  the 
author  they  are  not  to  be  answerable  for 
the  articles  that  appear.  Nay,  more,  a 
proprietor  for  the  first  time  disclaims  his 
responsibility  for  that  which  is  considered 
as  the  leading  article,  on  which  the  cha- 
racter and  the  profits  of  the  paper  depend. 
Either  he  writes  himself  or  employs 
another ;  then  comes  forward  my  learned 
friend,  and  says  that  the  person  who  is 
the  author  ought  to  be  responsible,  and 
he  who  receives  the  profit  of  it  is  to  go 
scot  fVee.  Because  1  was  not  charged 
with  being  the  author  I  am  not  to  be  held 
liable !  Still,  says  Mr.  Brougham,  finding 
that  he  could  not  carry  his  proposition  so 
far,  if  it  is  a  palpable  and  plain  libel, 
which  no  man  cfui  mistake,  I  admit  he  is 
liable.  If  so,  he  is  answerable  for  every- 
thing which  in  a  court  of  law  shall  be 
adjudged  a  Ubel,  whether  it  shall  be  that 
which  my  learned  fi*iend  shall  put  his 
finder  upon  and  pronounce  a  libel,  or  that 
which  a  jury  of  the  country  shall  pro- 
nounce to  be  a  libel.  Therefore  the  ques- 
tion is  not  whether  Mr.  Chapman  is  the 
author,  but  whether  the  article  I  have 
brought  before  you  is  not  a  libel.  If  so, 
Mr.  Chapman,  as  the  printer,  and  Mr.  JBTor- 
vey^  as  the  proprietor,  are  equally  liable, 
and  I  am  entitled  to  a  verdict  at  your 
hands  as  if  I  had  the  real  writer  before 
you.  I  only  mention  these  topics  to  show 
the  shifts  to  which  my  learned  friends 
are  driven.  They  know  that  they  cannot 
sustain  in  a  court  of  justice  that  such  an 
article  is  not  a  libel ;  and,  therefore,  they 
have  endeavoured  to  g[et  their  clients  off 
by  stating  that  one  is  the  printer  and 
publisher  and  the  other  the  proprietor, 
but  neither  the  one  nor  the  ower  is  the 
author. 

Let  me,  gentlemen,  then  come  to  that 
which  is  the  only  question  in  the  cause,  Is 
this  or  is  it  not  tnat  which  I  characterise  it 
to  be,  a  foul,  malignant,  and  mischievous 
libel  P  Does  it  not  impute  to  the  King 
the  malady  which  I  say  it  doesP  The 
Con^inon  Serjeant,  with  a  frankness  that 
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became  him,  feeling  he  could  not  extri- 
cate himself  from  that  difficulty,  says  the 
Attorney  General  need  not  have  laboured 
that.  I  admit  it  is  so.  Then,  gentlemen, 
my  first  proposition  is  established,  that 
hero  is  a  false  and  scandalous  imputation, 
holding  out  to  his  Majesty's  subjects  that 
at  that  time  his  Majesty  was  insane.  In 
what  way  is  it  held  out?  Undoubtedly 
in  an  artful  manner,  but  not  in  a  manner 
that  can  deceive  any  candid  mind  which 
applies  itself  to  the  consideration  of  the 
article  before  you. 

My  learned  friend  said  that  I  made  an 
admission  that  because  the  malady  was 
oftentimes  of  an  hereditary  description 
therefore  it  was  probable  his  Majesty 
might  be  afflicted  with  it.  I  admitted  no 
such  thing.  But  what  I  said  was  this  :  that 
if  such  a  thing  were  mentioned  of  the 
family  of  any  man  in  private  life,  where 
Buch  a  malady  had  existed,  from  the  cha- 
racter which  that  disorder  is  known 
sometimes  to  take,  it  would  be  a  mosfc 
cruel  aspersion,  and  still  more  so  to 
make  such  an  assertion  of  the  Monarch 
upon  the  Throne,  whose  venerable  father 
had  undoubtedly  been  so  afflicted.  Mr. 
Brough<im  has  said  that  when  such  a 
complaint  has  once  appeared  in  a  family 
it  may  appear  again.  1  believe,  with  the 
exception  of  the  late  King,  neither  his 
father  nor  his  grandfather  King  George 
the  Second,  nor  any  member  of  that  illus- 
trious family  has  shown  the  least  taint  of 
such  a  description.  But,  gentlemen,  if 
they  have  or  not,  what  right  had  any 
editor  of  a  public  paper  to  play  upon  the 
feelings  of  his  Majesty,  and  to  say  his 
disorder  was  of  that  description  ?  I  say 
this  clearly  pointB  out  what  the  nature  of 
the  disorder  was  supposed  to  be,  which  is 
more  clearly  made  out  by  the  remainder 
of  the  article. 

But  then,  say  my  learned  friends,  what 
an  extraordinary  interpretation  the  Attor- 
ney General  gives  to  the  concluding  part 
this  the  passage  !  And  then,  with  more  of 
wit  than  truth,  they  say,  I  disclaim  on 
the  part  of  the  King  all  the  feelings  which 
are  attributed  to  him  in  this  paper.  Of 
what  does  irony  consist  but  in  stating 
that  which  is  truth,  but  in  such  a  way  that 
everyone  must  know  the  writer  never 
meant  to  ascribe  those  virtues  which  are 
here  enumerated  to  his  Majesty  P  N'o  man 
knows  better  than  Mr.  Brougham  what 
irony  and  sarcasm  are;  no  man  knows 
better  how  to  apply  them  than  himself, 
and  he  knows  how  far  short  he  went  of 
the  truth  when  he  attempted  to  throw  me 
into  ridicule  by  faying  the  Atfome}/  Gene- 
ral does  not  affect  to  assert  that  the  King 
is  not  a  benevolent  man,  that  he  is  not  a 
man  of  fine  and  tender  feelings,  of  superior 


intellect,  and  so  on,  going  through  the 
other  parts  of  this  article.  My  learned 
friend  misrepresents  me.  But  I  ask  you 
as  men  of  common  sense,  looking  from 
one  end  of  the  paper  to  the  other, 
whether  the  whole  was  not  obviously 
meant  as  a  matter  of  sarcasm  and  irony. 
**  The  loss  of  a  daughter  "  in  any  circum- 
stances  of  life  is  a  deep  affliction,  and 
Kings  have  the  feelings  of  men.  That 
the  loss  of  such  a  daughter  must  have 
occasioned  excruciating  anguish  in  the 
breast  of  his  Majesty,  none  can  doubt. 
When  did  the  event  happen  ?  Six  years 
before  the  publication  of  this  libel.  Why, 
gentlemen.  Providence  has  wisely  or- 
dained, indeed  the  common  affairs  of  life 
could  not  go  on  if  it  had  been  otherwise, 
that  griof  is  not  perpetual,  and  it  is  fortu- 
nate, when  we  are  aoprived  of  those  who 
are  the  most  dear  to  us,  that  there  is  a 
strength  afforded  not  only  by  the  energies 
of  our  own  mind  but  from  other  sources 
which  support  us  and  enable  us  to  fulfil 
the  duties  of  our  respective  stations.  No 
doubt  that  lamented  event  did  acutely 
affect  the  mind  of  his  Majesty  at  the  time. 
But  when  does  this  man  bring  it  forward 
as  one  of  the  causes  of  the  aberration  of 
the  mind  of  the  King  P  Six  years  after, 
and  when  his  Majesty  who  possessed  all 
the  feelings  of  a  parent  had  been  in  a 
great  degree  able  to  overcome  the  shock. 

But,  gentlemen,  how  is  it  coupled? 
I  think  it  was  my  learned  friend  Mr. 
Brougham  who  admitted  that  he  there 
felt  the  difficulty  as  well  as  the  delicacy  of 
the  ground  on  which  he  trod  with  respect 
to  her  late  Majesty.  I  avoided  purposely, 
in  my  opening,  exciting  your  feelings 
upon  the  subject.  The  Gommon  Serjeant 
has  stated  that  which,  if  it  had  not  dropped 
from  his  lips  I  should  not  have  doubted — 
that  he,  of  all  men  in  the  world,  was  most 
anxious  to  abstain  from  the  topic  of  the 
late  Queen.  Undoubtedly  he  has  abstained 
in  this  instance  rather  more  than  I  ex- 
pected. What  says  Mr.  Brougham  ?  He 
felt  the  pinch  of  this  part  of  the  case.  Ho 
says  I  will  state  to  yon  at  once,  gentle- 
men of  the  jury,  I  admit  there  was  not 
that  love  existing  between  the  King  and 
his  Consort  which  exists  between  parties 
in  general  filling  that  relation.  Notwith- 
standing which  death  closes  the  remem- 
brance of  all  enmity,  of  all  provocation  for 
over,  believing,  as  I  do,  that  the  King 
upon  the  death  of  her  Majesty  did  feel,  as 
any  man  must  have  done  upon  such  an 
event.  But  what  says  the  writer  of  this 
paper  P  My  learned  friend  felt  what  diffi- 
culty he  had  to  grapple  with  in  this  part 
of  the  case.  This  writer,  whoever  he  was, 
has  the  effrontery  and  impudence  to  assert 
that  which  I  say  he  did  not  mean,  ard 
coukL  not  mean.    Mr.  Brougham  says  the 
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aUnaion  was  to  the  circmnstanoe  of  her 
death. 

''The  loss  of  a  daughter  and  a  Consort 
equally  dear  to  him." 

"Equally  dear  to  him."  Mr.  Brougham 
knew  that  he  could  not  deal  with  that 
part  of  the  case,  but  says  that  it  alludes 
to  the  effects  which  her  death  had  on  the 
mind  of  the  King,  Why,  gentlemen,  see 
how  the  words  stand : — 

''The  loss  of  a  daughter  and  a  Consort 
equally  decor  to  him.'* 

I  say  the  man  that  wrote  this  article  did 
not  believe  that  the  loss  of  the  Queen  was 
equal  in  poignancy  to  the  death  of  the 
daughter.  He  knew,  therefore,  he  was 
playing  upon  the  feeluigs  of  the  Ean^,  and 
endeavoured  artfully  to  shield  himself 
before  vou  by  supposm^  that  the  Attorney 
G^nerci  dare  not  say  his  Majesty  did  not 
feel  equally  for  the  loss  of  the  Queen  as  he 
did  for  the  daughter.  I  am  sure  you  will 
go  along  with  me  in  my  proposition  that 
the  man,  whoever  he  was  who  wrote  that 
article  did  not  believe  what  he  wrote  to  be 
the  fact. 

Then,  affain,  gentlemen,  as  to  the  period 
of  the  Duke  of  Kenfe  death,  which  I  do 
not  exactly  recollect,  but  which  I  believe 
was  three  years  before,  this  was  written,(a) 
I  say  what  is  the  inference  but  that  it  is  a 
wilful,  unlawful,  malicious  attack  upon 
his  Majesty  P  Then  he  goes  on  to  say : — 
"Besides  the  ezcraeiating  sufferings  of  his 
agricoltoral  subjects  so  sincerely  deplored  in 
his  late  most  gracious  speech  " 

That  speech  was  delivered  only  four 
days  before  tlds  Sunday  paper.  Yet  in  this 
paper  published  on  the  9th  this  writer  has 
the  wickedness  and  audacity  to  state  that 
his  Majesty  was  labouring  under  mental 
incapacity,  although  at  the  time  he  is 
makmg  use  of  the  speech  in  which  his 
Majesty  deplored  the  distresses  to  which 
the  agricultural  interests  had  been  sub- 
jected. Gentlemen,  it  would  be  trifling 
with  you  and  common  sense  to  say  that, 
great  as  those  agricultural  distresses  were, 
but  which,  as  was  supx>osed,  and  as  the 
event  has  proved,  were  more  temporary 
than  permanent,  it  would  be  ridiculous  to 
say  that  any  man  believed  such  an  event 
had  the  effect  of  producing  the  disorder 
his  Migesty  was  then  stated  to  be  afflicted 
with. 

Then  the  writer  goes  on  to  say : — 
"The  dangers    in  which   the   liberty  of    the 
Spaniards  are  placed  by  Bourbon  pride  and 
Gothic  ferocity." 

Here  my  leacned  friends  thought  th&y  had 
a  topic  upon  which  they  could  lead  away 

(a)  See  above,  p.  24n. 


your  feelings,  and  the  feeliugs  of  the 
auditory.  They  thought  they  could  effect 
this  by  introducing  the  subject  of  the 
policy  of  the  war  between  France  and 
Spain.  Different  opinions  have  been  en- 
tertained upon  the  subject.  I  believe, 
however,  there  is  but  one  existing  opinion 
now,  that  the  policy  pursued  by  his 
Majesty's  Grovemment  in  preserving  the 
peace  of  the  country  was  the  best  that 
could  be  adopted  with  a  view  to  the 
interests  of  the  country  and  the  preserva- 
tion of  its  prosperity.  Therefore,  this  is 
evidently  introduced  by  way  of  sarcasm 
and  irony.  And  then  Mr.  Brougham  has 
had  recourse,  to  justify  the  author  of  this 
libel  with  all  his  talents,  to  his  Majesty's 
speech  in  which  his  Majesty  speaks  of 
tne  neutrality  between  the  country  and 
the  contending  Powers  and  of  his  Ma< 
iesty's  anxiety  to  preserve  peace,  not  only 
between  this  particular  country  and 
France  but  all  over  Europe.  Mr.  Broug- 
hmfht  with  a  view  to  mislead  your  judg- 
ment, knowing  that  he  was  talking  in  the 
city  of  London,  where  a  different  opinion 
might  be  entertained,  in  order  to  catch 
the  feelings  if  not  of  all  of  you  at  least  of 
some  of  you,  and  thereby  direct  your 
attention  from  the  real  question  which 
you  have  to  decide,  and  lead  you  asiray 
upon  the  subject,  enters  into  a  discussion 
upon  the  policy  of  the  war  between  France 
and  Spain. 

"  That  these  and  other  weighty  concerns  have 
oppressed  his  paternal  feelings  and  borne  hard 
on  his  superior  intellects  we  have  too  much 
reason  to  fear.** 

And  then  my  learned  friend  Mr.  Broug- 
ham, thinks  that  because  at  the  conclusion 
of  this  paragraph  there  is  an  affected 
prayer  offered  up  to  Heaven  to  avert  this 
calamity  which  they  say  has  already 
taken  place,  that  is  a  salve  to  everything 
that  is  gone  before,  and  ought  to  pro- 
tect this  individual  from  any  design  of 
casting  an  imputation  upon  his  Majesty 
by  stating  that  he  was  the  subject  of 
derangement.  I  am  sure  that  I  am  ad- 
dressing, as  I  know  I  am,  men  of  sense 
and  understanding.  I  ask  no  verdict 
upon  any  supposed,  fanciful,  ingenious 
construction  of  mine.  I  made  none  such* 
I  appeal  to  your  recollection  of  my  open- 
ing, and  ask  whether  it  deserved  the 
comments  made  upon  it  by  both  my 
learned  friends.  Mr.  Benman  (the  last 
man  from  whom  such  a  charge  should 
come)  has  accused  me  that  I  used  great 
vehemence  in  laying  this  case  before  you. 
I  am  not  conscious  of  having  done  so.  I 
opened  it  to  you  with  all  the  perspicuity 
that  I  could.  I  considered  it  to  be  a  libels 
leaving  it  with  scarcely  any  comments; 
and  it  is  for  you  to  say  whether  it  is  not  a^ 
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libel,  and  possesses  the  proper cics  I  have 
ascribed  to  it. 

Gentl(?men,  this  is  no  political  question. 
We  are  not  here  upon  the  policy  of  the 
war  between  France  and  Spain,  or  upon 
any  such  topic,  but  simply  upon  the  ques- 
tion aye  or  no,  Is  this  or  is  it  not  a  libel  P 
G-entlemeu,  I  submit  to  you  under  that 
authority  under  which  I  am  sure  you  will 
act,  that  to  impute  to  his  Majesty  that  he 
is  labouring  under  mental  incapacity,  to 
say  that  his  Majesty  is  labouring  under 
mental  infirmity,  is  a  libel  independent 
of  the  other  part  of  the  case.  But  I 
submit  that  this  case  is  much  aggra- 
vated by  the  subsequent  part  of  the 
libel,  where  those  sarcasms  are  intro- 
duced, upon  which  no  man  can  doubt 
that  I  am  right  in  my  inference.  There- 
fore, gentlemen,  if  there  is  in  your  mind, 
as  I  know  there  does  exist,  a  reverence 
for  the  existing  Constitution,  if  you  wish 
that  respect  should  exist  for  the  kingly 
authority,  if  you  wish  that  his  Majesty 
should  be  protected  as  well  as  the  mean- 
est of  his  subjects  from  libels  which  issue 
from  the  press,  if  you  are  anxious  that 
the  public  tranquillity  should  be  pre- 
served and  not  agitated  by  such  scanda- 
lous insinuations,  confessed  to  be  false  by 
the  mouths  of  the  advocates  themselves, 
if  such  be  the  feelings  of  your  mind,  I 
repeat  with  the  same  confidence  with 
which  I  set  out  on  this  prosecution,  that  I 
shall  receive  a  verdict  at  your  hands, 
which  I  should  not  ask  unless  I  felt  myself 
entitled  to  it,  because  I  know  that  your 
verdict  will  not  be  reverenced  unless  con- 
sistent with  the  justice  of  the  case.  I  say, 
therefore,  when  you  have  maturely  con- 
sidered this  article  with  the  paper  in  your 
hands,  I  feel  satisfied  you  will  say  this  is  a 
mischievous  and  malignant  libel,  and 
pronounce  both  the  defendants  guilty. 

Summing  up. 

Abbott,  C.J. :  Gentlemen  of  the  Jury, 
this  is  an  information  filed  by  his  Ma- 
jesty's Attorney  General ,  a  course  which  by 
the  law  of  this  country  he  is  undoubtedly 
entitled  to  pursue,  against  two  defendants 
of  the  names  of  Daniel  Whittle  Ha/rijey 
and  John  Chapman^  for  the  publication  of 
a  libel  in  a  certain  newspaper  called  the 
Sunday  Times  upon  his  Majesty.  The 
information  charges  that  the  two  defen- 
dants, being  evil  and  tnalicious  persons, 
and  unlawfully  and  maliciously  aevising 
and  intending  to  vilify  and  scandalize  his 
Majesty,  and  to  bring  him  into  contempt 
among  his  subjects,  and  to  cause  it  to  be 
believed  that  bis  Majesty  was  afiSicted  with 
mental  derangement,  on  the  9th  of  Febru- 
ary last  published  a  certain  false,  scanda- 
loos,  and  malicions  libel  of  and  concerning 


our  said  Lord  the  King,  containing  therein 
divers,  false,  scandalous,  and  malicious 
matters  and  things,  as  set  forth  in  this 
information.  [The  learned  judge  stated 
the  effect  of  lAichfieUV 8(a)  evidence.J 

Gentlemen,  there  is  no  doubt,  I  think, 
by  the  law  of  this  country,  that  the  printer 
of  a  paper,  and  the  proprietor  of  a  paper, 
ahd  the  publisher  of  a  paper  arc  answer- 
able for  the  contents  of  that  paper.  If 
they  were  not  answerable,  but  if  it  was 
necessary  in  all  cases  to  find  out  the  real 
author  of  the  libellous  matter,  that  search 
would  very  often  turn  out  to  be  entirely 
fruitless.  The  author,  it  is  obvious,  can- 
not convey  his  improper  intentions,  if  he 
has  any,  without  the  aid  of  the  printer 
and  publisher.  Therefore,  whether  printer 
and  publisher  or  proprietor,  each  is  liable 
for  whatever  may  be  found  in  the  news- 
paper.(fe)  The  information  then  proceeds 
to  set  out  the  libel  in  terms  which  impute 
to  his  Majesty  that  he  is  labouring  under 
the  great  affliction  of  mental  derangement. 
That  is  thft  fact  stated ;  and  I  have  no 
hesitation  in  saying  to  you — indeed,  I 
think  myself  bound  to  state — that  to  assert 
falsely  of  his  Majesty,  or  of  any  pei*son, 
that  that  person  of  whom  that  assertion 
is  made  labours  under  such  an  affliction  is 
a  criminal  act ;  equally  so,  in  my  opinion, 
in  the  case  of  a  subject  as  in  the  case  of 
his  Majesty,  though  by  reason  of  the 
greater  consequence  and  the  greater  mis- 
chief that  may  arise  in  the  one  case,  the 
ofl*ence  may  be  of  a  more  aggravated 
nature  in  the  one  case  than  in  the  other. 
That  which  in  substance  is  stated  to  be 
contained  in  the  paper  is  not  denied — that 
it  is  false  is  admitted  in  distinct  terms. 
It  is  distinctly  admitted  by  both  the 
learned  counsel  for  the  defendants  that  it 
is  false.  But  it  is  said  on  behalf  of  them 
that  whoever  was  the  writer  of  this  para- 
graph, he  was  not  the  author  of  that 
which  is  therein  asserted.  For  that  there 
were  rumours  afloat  to  the  same  effect, 
which,  as  the  counsel  for  the  defendants 
say,  had  been  circulated  in  some  other 
newspapers  before  the  date  of  the  present 
publication.  Gentlemen,  whether  there 
were  such  rumours  afloat  or  no,  I  perhaps 
have  veiy  little  means  of  knowing.  But 
1  think  I  can  conclude  from  this  publica- 
tion itself  there  were,  though  m  what 
particular  papers,  or  in  what  particular 
manner  circulated,  we  have  no  evidence. 

Then  much  argument  has  been  ad- 
dressed to  you  that  a  person  taking  up  a 
rumour  upon  such  a  suoject,  and  believmg 
it  to  be  true,  has  a  right  to  inform  his 

(a)  See  above,  p.  9. 

(6)  See  6  &  7  Vict.  c.  96.  ss.  2, 7  ;  Reg.  v.  Hoi- 
brook,  8  Q.B.D.  60,  4  Q.B.D.  42  ;  44  &  45 Vict, 
c.  60  8.  3 ;  and  51  &  52  Vict.  c.  64. 
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Majesty's  sobjeots  of  the  fact,  it  being  a 
fact  in  which  undonbtedly  all  his  Majesty's 
sabjeots  are  most  materially  interested. 
Bat  in  condemning  this  paluication  yon 
will  see  whether  or  no  the  writer  of  it  does 
found  himself  upon  existing  rumours, 
whether  he  refers  to  them  as  the  matter 
upon  which  he  was  afberwards  to  observe 
and  follow.  Is  that  so  P  The  paragraph 
in  q[uestion  is  entitled  '*  The  Latest  In- 
telligence,*' importing,  therefore,  that 
some  intelligence  has  ^n  lately  received. 
The  second  sentence  is  "from  authority 
we  speak  " — ^not  from  rumour,  but  from 
'•  authority."  As  far  as  persons  could 
give  any  credit  to  assertions  in  this  news- 
paper, uiey  had  a  right  to  suppose  that 
whoever  had  composed  this  paragraph  and 
sent  it  into  the  world  had,  as  he  purported 
to  have,  authority  to  state  the  fact  which 
he  did.  That  there  was  no  such  aatho- 
ritv  is  distinctly  acknowled^d.  The  fact 
did  not  exist.  Therefore  there  could  be 
no  authority  for  the  statement. 

The  case,  however,  gentlemen,  is  not 
made  by  Mr.  Attorney  OenercU,  who  ap- 
pears on  the  part  of  the  prosecution,  to 
rest  solely  upon  the  assertion  of  this  fuct, 
untrue  as  that  assertion  is,  namely,  that 
his  Migesty  laboured  at  that  time  under 
the  g^eat  affliction  of  mental  derangement. 
But  it  is  said  that  this  paper  contains 
beyond  the  mere  assertion  much  bitter 
irony  and  sarcasm  upon  his  Majesty, 
tending  to  defame  and  vilify  him  in  the 
minds  of  his  subjects.  On  the  part  of  the 
defendants,  on  the  other  hand,  it  is 
asserted  that  all  which  is  here  said  of  his 
Majesty  is  said  in  sincerity  and  truth, 
that  all  the  feelings,  good  and  proper 
feelings,  which  are  here  attributed  to  nis 
MaiestT  are  attributed  to  him  in  sincerity 
and  affection.  Whether  that  be  so  or  no 
is  a  question  which  you  will  decide.  Un- 
doubtedly it  may  happen  that  a  person 
may  sedulously  in  words  attribute  to 
another  good  qualities,  and  at  the  same 
time  so  express  himself  that  those  who 
read  them  may  understand  that  he  meant 
to  attribute  the  very  reverse  to  such  an 
individual.  That  is  the  character  of 
irony.  Whether  that  is  the  intention  of 
this  writer  or  no  is  a  question  for  you  to 
decide.  Now  in  considering  that  question 
look  at  the  whole  of  the  article,  not  at 
any  particular  part,  but  at  the  whole. 
The  writer  of  the  paragraph  commences 
by  professing  his  attachment  and  sincerity 
and  loyalty  towards  the  Sovereign.  Ask 
yourselves  this  question :  Would  any  per- 
son really  and  sincerely  attached  to  his 
Majesty,  and  bearing  a  loyal  disposition 
to  him,  have  asserted  to  the  world  the 
fact  which  is  here  asserted,  and  have 
alleged  that  he  made  the  assertion  **  from 
anihoiity,"  and  as  *'  The  Latest  Intclli- 


fence,"  without  due,  careful,  serious,  and 
eliberate  inquiry,  first,  to  inform  him- 
self whether  the  fact  that  he  was  thus 
taking  upon  himself  to  assert  was  true  or 
false  r  Put  the  case  of  his  Majestv,  gen- 
tlemen, out  of  the  question.  Put  the  case 
of  anv  friend.  Would  any  friend  assert 
this  fact  of  another,  and  aeclare  that  he 
had  authority  to  state  it  P  Would  a  friend 
do  that  unless  he  was  quite  sure  of  the 
factP  Would  he  do  it  under  circum- 
stances of  doubt,  under  circumstances 
upon  the  result  of  which  it  turns  out  not 
only  that  the  fact  is  untrue,  but  that 
there  was  no  foundation  for  it  whatever, 
as  has  been  properly  stated  to  you  by  the 
counsel  for  the  defendants?  Try  the 
merits  of  this  feeling  of  attachment,  stated 
at  the  commencement  of  the  jMragraph  to 
exist,  with  the  rest  of  the  paper,  with  that 
remark  in  view,  if,  in  your  judgment,  you 
think  that  remark  is  deserving  of  attention. 

The  whole  matter,  gentlemen,  is  for 
your  decision.  It  has  been  the  practice 
of  almost  all  judges  since  the  passing  of 
a  particular  Act  of  Parliament  (a)  to  de- 
liver their  own  opinion  to  a  jury  upon  the 
nature  of  the  publication  brought  into 
question.  I  have  in  general  been  in  the 
habit  of  doing  so  since  I  have  had  the 
honour  of  having  a  seat  on  the  Bench.  I, 
therefore,  tell  you,  gentlemen,  in  my 
opinion  this  is  a  libel ;  that  it  is  a  criminal 
publication ;  that  it  is  calculated  to  vilify 
and  scandalize  his  Majesty,  and  to  bring 
him  into  contempt  among  his  subjects. 
And  if  that  bo  so,  it  is  an  offence  against 
the  law.  But,  at  the  same  time  I  toll  you 
that  is  my  opinion,  I  tell  you  that  you 
are  to  exercise,  and  have  a  right  to  exer- 
cise, your  own  judgment,  and  I  invite 
you  to  exercise  it,  upon  the  publication  in 
question.  I  shall  put  the  paper  and  a 
copy  of  the  information  with  it  into  your 
hands,  and  desire  you  calmly,  soberly, 
and  conscientiously  to  consider  its  con- 
tents, without  anything  asserted  on  the 
one  side  or  on  the  other  as  to  the  conse- 
quences which  may  follow  from  your  ver- 
dict. Give  that  verdict  which,  in  your 
consciences,  you  think  you  ought  to  give. 
Be  assured,  gentlemen,  that  the  greatest 
security  of  the  liberties  of  the  kingdom  of 
England  and  every  blessing  we  enjoy  is 
in  the  exercise  of  a  conscientious  and 
sound  discretion  by  juries  of  the  country, 
before  one  of  whom  this  question  is  now 
submitted. 

The  jury  retired  at  twenty  minutes  past 
one  p.m.,  and  returned  into  Court  twenty- 
five  minutes  past  three,  and  their  names 
were  called  over. 

Foreman  of  the  Jury :  May  it  please  your 
Lordship,   the  jury   wish  to   have  your 

(a)  32  Geo.  3.  c.  60  ;  1  St  Tr.  N.S.  110. 
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Lordship's  opinion,  whether  it  is  not 
necessary  that  there  should  bo  a  malicious 
intention  in  order  to  constitute  a  libel. 

Abbott,  C.J. :  The  man  who  publishes 
slanderous  matter  in  its  nature  calculated 
to  defame  and  vilify  another  must  be 
presumed  to  do  that  which  the  publication 
IS  calculated  to  bring  about,  unless  he  can 
show  the  contrary. (a)  It  lies  upon  him  to 
show  the  contrary.  There  may  be  inno- 
cent publications  of  that  which  is  in  it««elf 
wrong,  as,  for  instance,  the  delivery  of  a 
book  containing  libellous  matter  to  a 
magistrate.  But  we  presume  he  meant 
to  do  that  which  the  act  is  calculated  to 
produce. 

TJie  Common  Serjeant  and  Brougham, 
rose,  apparently  for  the  purpose  of  ad- 
dressing his  Lordship,  the  jury  not  having 
retired. 

The  Common  Serjeant :  I  do  not  know 
whether  you  will  permit  me  to  suggest  to 
your  Lordship 

Abbott,  C.J. :  No.  It  is  a  Question  put 
to  me  by  the  gentlemen  of  the  jury.  I 
cannot  hear  either  of  you. 

The  jury  again  retired  and  returned 
into  Court  at  a  quarter  to  six  o'clock,  and 
their  names  were  again  called  over. 

Abbott,  C.J. :  Gentlemen  of  the  jury, 
are  you  agreed  in  your  verdict  ?  Are  the 
defendants  guilty  or  not  guilty? 

Foreman  of  the  Jury :  Guilty. 

Abbott,  C.J. :  Guilty,  and  so  say  you 
all. 

Foreman  of  the  Jury :  Guilty ;  but  we 
recommend  the  defendants  to  mercy. 

Abbott,  C.J. :  I  will  take  a  note  of  it, 
gentlemen. 

November  8,  1823.  —  Benman  and 
Brougham,  for  the  different  defendants, 
now  moved  for  a  new  trial  upon  the 
ground  of  misdirection;  and  they  made 
three  points :  First,  that  the  Lord  Chief 
Justice  had  stated  to  the  jury  that  the 
defendants'  counsel  had  admitted  the 
statement  in  the  libel  to  be  false  in  fact, 
using  the  word  to  denote  a  criminal 
untruth;  secondly,  that  the  question  put 
by  the  jury  on  their  return  into  Court, 
had  not  been  distinctly  answered;  and, 
thirdly,  that  the  observations  made  by  the 
Lord  Chief  Justice,  by  way  of  answer  to 
that  question,  were  calculated  to  mislead 
the  jury. 

As  to  the  first  point,  the  fact  imputed 
by  the  libel  was  admitted  to  be  untrue, 
but  not  to  be  false  or  untrue  in  the  know- 
ledge of  the  defendants  ;  for  it  was  urged 
to  the  jury  that  the  defendants  believed 
the  fact,  and  that  they  were  warranted  in 
80   doing  from  the  rumours  which   had 


(a)  See  below,  p.  101. 


prevailed   very  generally.      The    fact  of 
such  rumours  having  existed  might   be 
within  the  knowledge  of  the  jury  them- 
selves, and  might,  at  all  events,  be  col- 
lected from  the  terms  of  the  publication 
itself.      The  more  untrue  assertion  of  a 
fact  is  not  in  all  cases  criminal.    Where  a 
master  is  called  upon  to  give  the  character 
of   a    servant,    the    assertion    must    bo 
malicious  as  well  as  untrue  to  make  it 
criminal.     Here  the  impression  conveyed 
to   the  minds  of  the  jury  was,  that  the 
defendants  had  admitted  that  they  had 
asserted  a  fact  which  they  knew  to  be  false. 
In  Haycraft  v.  Creasyia)  where  the  plaintiff, 
a  person  in  trade,  made  an  inquiry  con- 
cerning the  credit  of  another,   and  the 
answer    was,    that    he    might    safely  be 
credited,  and  that  he  (the  person  giving 
the  information)  spoke  this  from  his  own 
knowledge  and  not  from  hearsay,  it  was 
held     that    the    assertion    of  knowledge 
meant    no  more    than    a   strong    belief, 
grounded  upon  what  appeared  to  the  party 
to    be    reasonable    and    certain   grounds. 
The  words  used    in    this    case    are  not 
stronger  than    those    in    the   case  cited. 
(Best,  J. :  There  fraud  was  the  gist  of  the 
action ;  and,  therefore,  it  was  necessary 
to  show,  not  only  that  the  statement  was 
untrue,  but  that  it  was  made  malo  aniTno.) 
Secondly,   the  abstract  question  put  by 
the   jury  was    not    distinctly    answered. 
They  were  not  told  whether  a  malicious 
intention  was  or    was    not  necessary  to 
constitute  a  libel.    They  appear  to  nave 
thought  correctly  in  the  first  instance  that, 
although  the  fact  asserted  in  the  libel  was 
untrue,  yet  it  was  not  criminal,  unless  it 
were  malicious  as  well  as  untrue  ;  and  the 
question  ought    to  have  been  answered 
distinctly  in  the  affirmative  or  the  nega- 
tive ;  for,  in  consequence  of  the  answer 
which  was  given,  they  may  have  been  in- 
duced to  think  that  it  was  wholly  imma- 
terial whether  the  intention  was  malicious 
or  not.     They  may  have  founded   their 
verdict  upon    the    circumstances  of   the 
assertion  being  untrue,  although  they  may 
have  been  of  opinion   from  foots  within 
their  own  knowledge,  and  from  the  import 
of  the  publication  itself,  that  the  defendants 
had  only  repeated  that  which  had  been 
publicly  rumoured,  believing  it  to  be  true 
at  the  time  when  they  published  it.     It 
was  laid  down  to  the  jury  as  a  presumption 
of  law  that  malice  was  to  be  inferred  from 
the  mere  fact  of  publication,  whereas  that 
is  only  one  of  the  circumstances    from 
which  they  may  be  warranted  in  drawing 
a    conclusion    of   fact.    The  question  of 
malice  is  in  all  cases  a  question  of  fact,  to 
be  collected  from  the  evidence  before  the 


(a)  2  Bast,  91. 
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inry.  (Batlet,  J. :  I  take  the  law  to  be,  that 
whereaparfcicolar  ooDseqnence  necessarily 
results  from  anj  act,  the  party  doing  the 
act  is  to  be  considered  as  prima  facie 
intending  the  necessary  consequence  of 
that  Act.  Thus  in  Rex  v.  Tarringpm, 
M.  181 1,  the  indictment  was  (a)  for  setting 
■fire  to  a  mill,  with  intent  to  iiyure  the 
occupiers  thereof.  The  indictment  was 
not  preferred  until  aboTc  eighteen  months 
after  ^e  offence  was  committed,  so  that 
it  could  not  be  supported  on  the  9  Oeo.  3. 
c.  29.  The  prisoner  was  of  weak  intellect, 
but  not  in  such  a  state  as  to  be  entitled  to 
an  acquittal  for  want  of  reason.  A  point 
reserved  was,  whether,  under  43  Geo.  3. 
c.  58,  it  was  not  necessary  to  give  some 
eridence  of  an  intent  to  injure,  beyond  the 
mere  act  of  setting  fire ;  but  the  judges 
-were  unanimous  that  the  prisoner  must  be 
taken  to  haye  intended  that  which  was  the 
necessary  consequence  of  his  act,  and  the 
couTiction  was  held  rieht.  In  Bex  v. 
Mazagora,  Easter,  1815,(aT  the  indictment 
was  for  passing  of  forged  bank  notes,  the 
intent  was  charged  to  be  to  deftraud  the 
bulk.  The  jury  found  the  prisoner  guilty, 
but  that  the  in^nt  was  to  defraud  any 
person  who  might  take  the  notes ;  and 
that  the  intention  of  defrauding  the  bank 
in  particular  did  not  enter  into  the  pri- 
soner's contemplation.  On  a  case  stated, 
the  judges  thought  the  matter  too  clear  for 
discussion,  and  that  the  prisoner  must  be 
taken  to  have  intended  to  defrand  the 
bank,  and  that  the  conviction  was  right.) 

Eld/ridge  v.  KnottQ))  and  Doe  dem.  Fenwick 
T.  Reed(c)  are  authorities  to  show  that  the 
presumption  of  title  from  length  of  posses- 
sion is  a  question  of  fact  for  the  jury. 
Besides  here,  too,  it  was  laid  down  that 
the  malicious  intention  was  to  be  inferred 
-unless  the  contrary  was  proved,  and  that 
the  onus  of  proving  the  contrary  lay  upon 
the  defendant.  liow,  the  jury  may  have 
been  led  to  believe  that  it  was  necessary 
for  the  defendant  to  produce  oral  or 
documentary  proof  to  rebut  the  presump- 
tion of  malice ;  and  if  they  so  understood  it, 
they  might  thereby  be  mduced  to  convict 
the  defendants,  although  from  facte  within 
their  own  knowledge,  and  from  the  publica- 
tion itself,  they  may  have  been  of  opinion 
that  the  defendieknts  published  it  hond  fide, 
believing  the  facts  stated  to  be  true. 


(a)  "  The  learned  jadge  read  both  these  cases 
from  a  manuscript.  The  first  of  them  is  to  be 
found  in  2  Russell.  1675,  and  the  other  in 
Bayley  on  Bills  of  Exchange,  448."  Note  hi 
2  B.  &  C,  p.  261.  See  Russell  on  Crime,  3, 
$18,  and  the  authorities  cited  by  Blackburn,  J., 
in  Reg,  t.  Hicklin,  L.R,  8  Q.B.,  pp.  875,  876  ; 
Reg,  V.  Prince,  L.R.  2  C.C.R.  p.  164;  Reg,  v. 
Rishop,  5  Q.B.D.  259. 

(6)  1  Cowper,  214. 

(c)  5  B.  &  A.  282. 


Batley,  J. :  It  appears  to  me  that  this 
case  was  properlj  presented  to  the  con- 
sideration of  the  jury  in  the  first  instance, 
and  that  the  answer  given  by  my  Lord 
Chief  Justice  to  the  question  put  to  him 
by  the  jury  was  perfectly  correct.  As- 
suming it  to  be  a  question  of  fact  whether 
the  jury  were  to  infer  malice  or  not,  the 
evidence  upon  that  point  was  all  one  way ; 
and,  that  being  so,  it  was  the  duty  of  the 
jury  to  act  upon  that  evidence  and  find 
the  defendants  guilty.  It  is  impoefiible  to 
form  an  accurate  judgment  of  the  direction 
to  the  jury  without  adverting  to  the  terms 
of  the  libel  itself.  It  contains  not  merely 
an  assertion  of  a  fact  which  a  party  may 
suppose  to  be  true,  and  with  respect  to 
which  he  assumes  to  have  had  only 
ordinary  means  of  knowledge ;  but  it  is 
such  an  assertion  that  if  it  were  a  hond 
fide  assertion  the  means  of  proving  it  to  be 
so  must  be  within  the  writer's  own  power. 
He  does  not  merely  say  that  such  a  fact 
exists,  but  he  assumes  to  speak  from 
authority.  It  is  conceded  that  to  state 
falsely  of  his  Majesty  that  which  is  stated 
in  this  publication  is  a  libel.  If  it  be  not 
so,  the  objection  will  be  ui)on  the  record, 
and  may  be  taken  advanti^e  of  either 
upon  writ  of  error  or  by  a  motion  in  arrest 
of  judgment ;  but,  as  at  present  advised, 
I  am  of  opinion  that  falsely  making  that 
assertion  was  evidence  that  the  party 
made  it  maliciously.  A  distinction  has 
been  made  between  an  untrue  and  a  false 
assertion ;  and  it  has  been  argued  that,  if 
a  party  assert  a  particular  fact,  believing 
that  the  fact  exists,  when  it  does  not, 
although  that  be  an  untrue  assertion,  yet 
there  is  no  criminality  in  it,  but  that 
if  he  asserts  that  which  he  knows  to 
be  untrue,  that  is  a  criminal  untruth 
or  falsehood.  Assuming  that  that  is  a 
well-founded  distinction,  I  think  that  if 
a  party,  knowing  a  fact  not  to  be  true, 
or  not  having  the  means  of  knowing 
whether  it  be  true  and  not,  takes  upon 
him.«?elf  to  assert  that  it  is  so,  then  he 
makes  a  false  assertion,  or  is  guilty  of 
a  criminal  untruth,  if  it  ttims  out  that 
his  assertion  is  unfounded.  In  the  one 
case  the  criminality  consists  in  assert- 
ing that  which  he  knows  not  to  be 
true;  in  the  other  he  is  makinjjf  an  as- 
s'^rtion  unwarrantably,  when  he  does  not 
know  whether  it  be  true  or  not.  There 
are  authorities  to  show  that,  if  a  man  will 
take  upon  himself  to  swear  to  a  thing 
when  he  does  not  know  whether  it  be  true 
or  false,  he  is  liable  to  be  indicted  for 
peijury,  if  his  testimony  prove  to  be 
fal8e.(a)  Now  is  the  assertion  in  this  case 
to  be  considered  false  or  not,  in  the  latter 


(a)  R.  V.  Mawbeg,  6  T.B.  619, 684. 
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sense  of  the  word  P  A  party  making  such 
an  assertion  may  or  may  not  have  the 
means  of  knowing  the  state  of  his  Ma- 
jesty's health  ;  but  hero  the  writer  takes 
upon  himself  to  state  that  he  has  authority 
for  stating  such  and  such  facts.  Now,  if 
he  had  such  authority,  he  had  the  means 
of  proving  it  to  the  jury,  and  of  show- 
ing that  the  character  of  untruth  belonged 
to  it  only,  and  not  that  of  falsehood  or 
criminal  untruth  ;  but  inasmuch  as  he  has 
not  shown  that  he  had  any  authority  for 
stating  the  fact,  it  must  be  taken  that  he 
had  none,  and  that  it  was  a  false  assertion, 
which  disposes  of  one  ground  upon  which 
this  motion  was  made.  Then  the  other 
question  arises,  whether  the  defendants 
are  to  be  considered  as  having  published 
the  libel  with  a  malicious  intention.  As- 
suming malice  to  be  necessary  in  all  cases 
to  constitute  a  libel,  I  take  it  to  be  estab- 
lished by  many  authorities,  to  some  of 
which  I  have  refeiTcd  in  the  course  of  the 
argument,  that  a  party  must  be  considered, 
in  point  of  law,  to  intend  that  which  is 
the  necessary  or  natural  consequence  of 
that  which  he  does. (a)  If  I  utter  defama- 
tory language  of  a  particular  person,  the 
presumption  is,  that  I  mean  to  do  him  a 
mischief.  My  assertion  of  a  fact  defama- 
tory with  regard  to  him,  will  materially 
prejudice  him  in  the  eyes  of  all  the 
persons  who  hear  or  read  what  is  said  of 
nim.  The  Kinq  v.  Creevey(b)  is  a  strong 
authority  to  show  that  the  answer  given 
by  my  Lord  Chief  Justice  to  the  question 
put  to  the  jury  was  perfectly  correct. 
That  was  an  indictment  against  the  de- 
fendant for  publishing  a  libel  of  one  Kirk- 
j^atrickf  an  mspector  of  taxes.  The  libel 
purported  to  be  an  account  of  a  speech 
delivered  by  the  defendant  in  the  House 
of  Commons,  but  it  was  published  by  him 
as  a  correct  report  of  sucn  speech.  It  was 
objected  at  the  trial,  that  there  was  not 
any  proof  of  malice,  so  as  to  make  the 
publication  libellous.  The  case  was  tried 
before  Mr.  Justice  Lo  Blanc,  a  man  of 
great  talent,  accuracy,  and  firmness  ;  and 
he  was  of  opinion  that  it  was  not  neces- 
sary to  prove  malice,  but  that  it  might  be 
inferred  from  the  publication  itself,  and 
he  told  the  jury  that  they  were  to  look 
both  to  the  matter  and  the  manner  of  the 
publication,  in  order  to  decide  whether 
it  was  libellous  or  not.  The  defendant 
having  been  found  guilty,  a  motion  was 

(a)  See  remarks  of  Lord  Bramwell  in  Ahrath 
V.  North- Eastern  Railway  Co.,  11  App.  Cas. 
p.  253;  Blackburn,  J.,  in  Reg.  v.  Hicklin, 
L.R.  3  Q.B.  375  ;  Lord  Westbury  in  Williams 
V.  Bayleij,  L.R.  1  E.  &  I.  p.  221 ;  Reg.  v.  Prince 
L.R.  2  C.C.R.  p.  164;  Reg.  v.  /?t»Ao;3,5  Q.B.D. 
259  J  Reg.  v.  Bums,  16  Cox  C.C.  855. 

(h)  1  M.  &  S.  273. 
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made  for  a  new  trial.  The  rule  was  re- 
fused, and  Lord  Ellenhorotigh  says, — 

"  The  only  question  is,  whether  the  occasion 
of  that  publication  rebuts  the  inference  of  malice 
arising  from  it." 

And  Le  Blanc,  J.,  stated  that  he  had  told 
the  jury  to  consider  whether  the  publica- 
tion tended  to  defame  the  prosecutor, 
giving  his  opinion  that  it  did,  but  still 
leaving  the  question  to  them  ;  and  he 
further  stated  to  them  that — 

**  where  the  publication  is  defamatory  the  law 
infers  malice,  unless  anything  can  be  drawn 
from  the  circumstances  attending  the  publica- 
tion to  rebut  that  inference." 

I  cannot  distinguish  that  case  from  the 
present.  Here,  the  publication  was  of  a 
matter  which,  if  false,  it  is  now  conceded 
was  libellous. 

Now  this  decision  says  that  malice  ought 
to  be  inferred  from  the  publication  of 
defamatory  matter,  unless  some  excuse 
for  the  publication  be  shown.  The  onus, 
therefore,  of  negativing  malice  is  properly 
cast  upon  the  defendant ;  for  where  the 
natural  inference  from  the  publication  is 
that  it  is  malicious,  the  party  seeking  to 
exempt  himself  from  such  natural  infer- 
ence, must  do  it  by  showing  something  to 
rebut  the  inference  otherwise  arising  from 
his  act.  Here,  the  defendant  might  have 
adduced  evidence  for  that  purpose ;  ho 
might  have  shown  what  his  authority  was. 
In  the  absence  of  any  such  evidence  I 
think  the  intention  was  naturally  and  pro- 
perly to  be  drawn  from  the  libel  itself, 
and,  consequently,  that  there  is  no  founda- 
tion whatever  for  disturbing  the  verdict. 

HoLRoYD,  J. :  I  am  of  the  same  opinion. 
This  is  a  charge  for  a  publication  of  a 
libellous  nature,  and  of  a  description  not 
only  injurious  to  the  individual  to  whom 
it  relates,  but  mischievous  to  the  public, 
inasmuch  as  it  was  calculated  to  excite 
great  alaim  in  the  minds  of  the  people,  as 
to  the  state  of  his  Majesty's  health.  Now, 
if  a  thing  in  itself  mischievous  to  the 
public  be  wrongfully  done,  that  is  an  in- 
dictable offence.  It  is  not  necessaiy  to 
aver  in  such  an  indictment  any  direct 
malice,  because  the  doing  of  such  an  act 
without  any  excuse  is  indictable.  In  some 
cases,  as  in  that  of  murder,  malice  is  the 
very  gist  of  the  offence,  but  in  larceny 
malice  is  not  an  ingredient.  In  this  case, 
the  act  done  was  mischievous  to  the  pub- 
lic. It  appears,  therefore,  that  it  was  not 
absolutely  essential  to  aver  malice  in  this 
indictment,  or  to  prove  it  at  the  trial; 
but  it  is  unnecessary  to  discuss  that  point, 
because  I  think,  that,  upon  the  rules  and 
principles  of  the  Common  Law,  malice 
was  to  be  inferred  from  the  evidence  laid 
before  the  jury,  and  the  jury  were  bound, 
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in  the  discharge  of  their  duty,  to  act  upon 
those  TukeB  and  principles,  and  to  apply 
the  law  to  the  facts  before  them.  The 
Tmblication  in  this  case  assumes  the  know- 
ledge of  the  fact  which  it  alleges.  It 
states  that  the  writer  had  it  from  *'  autho- 
rity," and  whateyer  may  be  the  import  of 
that  word,  if  there  was  any  authority  to 
justify  or  excuse  the  publication,  it  ought 
to  have  been  shown  by  the  defendimt. 
For  if  the  matter  pubhshed  was  in  itself 
mischieTous  to  the  public,  the  very  act  of 
publishing  is  primd  facie  evidence  to  show 
that  it  was  done  malo  animo ;  for  when  a 

Sublication  haying  such  an  injorious  ten- 
ency  is  proved,  it  is  intenc^d  to  have 
been  done  with  a  malicious  intention; 
because  the  principle  of  law  is,  that  a 
party  must  always  be  taken  to  intend 
those  things  and  ^ose  effects  which  natu- 
rally grow  out  of  the  act  done.  If,  there- 
fore, the  effects  naturally  flowing  from 
the  act  of  publishing  the  libellous  matter 
in  this  case  were  mischievous  to  the  pub- 
lic, it  foUows  that  the  judge  was  bound 
to  tell  the  jury  that  malice  was,  by  law,  to 
be  inferred ;  and  that  having  been  proved^ 
which,  according  to  the  principles  of  law, 
made  the  inference  of  mauce  necessary,  the 
onus  of  rebutting  that  inference  was  cast 
upon  the  defendant.  It  is  said,  however, 
thai  my  Lord  Chief  Justice  was  bound  to 
answer  the  abstract  question  put  by  the 
jury,  but  I  am  of  opinion  that  a  judge  is 
not  bound  to  answer  any  question,  except 
so  far  as  it  is  material  to  the  matter  which 
the  jury  have  to  decide ;  and  in  this  case 
if  the  jury  were  satisfied  from  the  answer 
Kiven,  that  it  was  to  be  presumed  that  the 
defendant  intended  the  conseauences 
which  would  naturally  follow  from  nis  act, 
the^  must  at  the  same  time  have  been 
satisfied  there  was  sufficient  proof  of 
malice,  and  therefore  there  can  be  no 
ground  for  disturbing  the  verdict. 

BiST,  J. :  The  paper  set  forth  in  this 
information  is  most  correctly  cidled  bv  it 
a  false,  scandalous,  and  malicious  libel. 
We  have  been  told  by  the  defendants' 
counsel  that  malice  is  the  gist  of  this 
prosecution.  I  accede  to  this,  but  we 
must  settle  what  is  meant  by  the  term 
malice.  The  legal  import  of  this  term 
differs  from  its  acceptation  in  common 
conversation.  It  is  not,  as  in  ordinary 
speech,  only  an  expression  of  hatred  or 
ill -will  to  an  individual,  but  means  any 
wicked  or  mischievous  intention  of  the 
]nind.(a)    Thus  in  the  crime  of  murder. 


(a)  See  as  to  the  Tariom  meanings  of  **  malice  " 
Clark  V.  Mofyneux,  3  Q3  J>.  247  ;  Bramage  v. 
Prosser,  4  B.  &  C.  247  ;  Bee,  v.  Ward,  L.B.  1 
CO JL  366 ;  By.  v.  Pemblitan,  L.B.  2  C.C.B. 
119,  122,  as  explained  in  Bea.  v.  Latimer,  17 
Q.BJ).  369,  862 ;  Beg.  v.  Martin,  8  Q.B.D. 
64,  68 ;  Beg.  v.  Toteon,  23  Q.BJ>.  p.  187. 
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which  is  always  stated  in  the  indictment 
to  be  committed  with  malice  aforethought, 
it  is  neither  necessary,  in  support  of  such 
an  indictment,  to  show  that  the  prisoner 
had  any  enmity  to  the  deceased,  nor 
would  proof  of  absence  of  ill-will  furnish 
the  accused  with  any  defence,  when  it  is 
proved  that  the  act  of  killing  was  inten- 
tional, and  done  without  any  justifiable  or 
excusable  cause.  Malice,  in  the  law  rela- 
tive to  libels,  means  legal  malice.  The 
only  question  which  the  jury  had  to  decide 
was,  whether  a  paper  which  falsely  repre- 
sented that  the  Sovereign  of  the  oountoy 
was  insane,  and  so  incapable  of  dis- 
charging the  duties  of  his  office,  was  a 
mischievous  paper ;  no  men,  whose  minds 
were  not  disordered,  oould  hesitate  how 
to  decide  such  a  question.  It  is  not 
possible  to  imagine  any  publication  more 
calculated  to  produce  irritation  and  dis- 
order throughout  the  country,  and  the 
publishers  must  be  taken,  according  to 
legal  reasons,  to  have  intended  to  pro- 
duce those  consequences  which  it  was 
calculated  to  produce.  The  defendants 
were  not  charged  with  a  libel  published 
from  motives  of  personal  hatred  to  the 
Kin^,  but  with  a  raise  report  of  the  state 
of  his  Majesty's  mind,  made  with  a  view 
to  disturb  the  peace  of  the  country.  It 
was  admitted  at  the  trial  that  the  libel 
was  false,  but  it  was  at  the  same  time 
insisted  that  the  defendants,  at  the  time 
when  they  published  it,  did  not  know  that 
it  was  false.  They  say  they  publish  from 
authority,  and  thereby  undertake  to  be 
responsible  for  its  truth.  But  whether  a 
publication  be  true  or  false  is  not  the 
subject  of  inquiry  in  the  trial  of  an  infor- 
mation for  a  libel,  but  whether  it  be  a 
mischievous  or  innocent  paper.  In  the 
position  in  which  this  case  now  stands  it 
IS  not  necessary  to  decide  whether  the 
defendants  would  have  been  justified  had 
the  statement  been  true,  but  it  must 
not  be  taken  for  granted  that,  if  such  a 
dreadful  affiiction  had  happened  to  the 
country,  as  the  insanity  of  the  King,  the 
editor  of  a  newspaper  would  be  justified 
in  publishing  an  account  of  it  at  any  time 
ana  in  any  manner  that  he  thought  pro- 
per.(a)  It  is  fit  the  time  and  mode  of 
such  a  communication  should  be  deter- 
mined on  by  those  who  are  best  able  to 
provide  against  the  effects  of  the  agita- 
tion of  public  feeling  which  it  is  likely  to 
produce.  A  reasonable  time  should  be 
left  to  the  constituted  authorities  to  give 
the  nation  such  afflicting  intelligence. 
During  that  time  decency  requires  that 
all  other  persons  should  be  silent.  If 
such  a  communication  should  be  impro- 

(a)  See  Blackstone's  Com.  4, 123 ;  Holt  on 
Libel,  90. 
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perly  delayed,  the  fair  liberty  of  the  press 
would  allow  any  person  to  call  the  atten- 
tion of  the  nation  to  the  circumstance. 
But  such  a  communication,  rashly  made, 
although  true,  might  raise  an  inference  of 
mischievous  intention,  for  truth  may  be 
published  maliciously. 

Abbott,  C.J.  :  My  learned  brothers 
haying  delivered  their  opinion  that  no- 
thing which  fell  from  me  in  my  address 
to  the  jury  furnishes  sufficient  ground  for 
granting  a  new  trial,  it  is  perhaps  un- 
necessary for  me  to  say  anything.  I  can- 
not, however,  forbear  making  one  or  two 
observations.  If  it  be  true  that  a  mali- 
cious intention  be  necessary  to  render 
amenable  to  the  law  a  person  who  pub- 
lishes defamatory  matter, — I  say  that, 
unless  that  malicious  intent  may  be  in- 
ferred from  the  publication  of  the  slander 
itself,  in  a  case  where  no  evidence  is  given 
to  rebut  that  inference,  the  reputation  of 
all  his  Majesty's  subjects,  high  and  low, 
would  be  left  without  that  protection 
which  the  law  ought  to  extend  them.  I 
will  say  further,  with  regard  to  the  par- 
ticular expression  contained  in  this  publi- 
cation that,  if  any  writer  thinks  proper  to 
say  that  he  speaks  from  authority,  when 
he  informs  his  readers  of  a  particular  fact. 
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and  it  shall  turn  out  that  the  fact  so 
asserted  is  untrue,  I  am  of  opinion,  that 
he  who  makes  the  assertion  in  such  a 
form,  may  be  justly  said  to  make  a  false 
assertion.(a)  I  am  not  a  sufficient  casuist 
to  say  that  to  call  it  an  untrue  asser- 
tion would  be  a  more  proper  mode  of 
expression. 

Bale  refused. 


The  defendant  Harvey  was  ordered  to 
pay  a  fine  of  200Z.  and  to  be  imprisoned  in 
the  Marshalsea  for  three  months,  and  to 
give  security  in  his  own  recognizances  in 
the  sum  of  l,000i.,  with  two  sufficient  secu- 
rities for  500Z.  each  for  his  good  behaviour 
for  the  space  of  five  years  ;  the  defendant 
Chapman  to  be  imprisoned  in  the  Mar- 
shalsea for  one  month.  (2>) 


Materials  made  use  of. — ^The  information 
is  copied  from  the  original  (London  and  Middle- 
sex. Hilary,  8  &  4  Geo.  4.  No.  4).  The  report 
of  the  trial  is  from  Gurney's  unpublished  MS. 
notes ;  the  report  of  the  argument  and  judgment 
from  2  B.  &  C.  257. 

(a)  See  6  &  7  Vict.  c.  96.  s.  4. 

(6)   CroTvn  Roll.    Easter,  4  Geo.  4.  Roll  7. 
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The  king  against  JOHN  HUNT. 


Trial  of  John  Hunt  for  pubushinq  a  Seditious  Libel,  on  January 
15,  1824,  BEFORE  ABBorr,  C.J.,  and  a  Special  Jury. 

The  Defendant  pablished  in  1822  Byron's  poem  **  The  Vision  of  Jadgment,'*  and  was  indicted 
for  publishing  a  libel  concerning  the  late  King,  Greorge  3,  with  intent  to  de£ime  him  and  to  disturb 
and  disqniet  his  descendants,  and  to  bring  them  into  public  scandal,  disgrace,  and  contempt. 
Verdict,  Guilty. 

Libel  on  the  Dead, — Libel  on  the  reigning  Sovereign* 
Ruled  bj  Abbott.  C.J.  : 

That  "  a  pnblication  tending  to  disturb  the  minds  of  living  individuals,  and  to  bring  them 
into  contempt  and  disgrace,  by  reflecting  upon  persoos  who  were  dead,  was  an  offence 
agiunst  the  law.'* 
On  motion  to  the  Court,  the  ruling  of  Abbott,  C.J.,  upheld. 


Court  of  King's  Bench. 

Thursday,  January  15, 1824. 
Before  Abbott,  C.J.,  and  a  Special  Jury. 
Ck>nn8el   for  the    Crown:    Ad6lphu${a) 

and  PaUe8on.(h) 
Counsel  for  the  Defendant :  ScarleU.ic) 

The  following  jurymen  were  sworn  : — 
Robert  Rogers, 
Mathew  Lloyd, 
Robert  Cook, 
Richard  Horspool,  and 
Charles  Constable. 
Adolphus  prayed  a  tales,  and  the  follow- 
ing gentlemen  answered  to  their  names : — 
Jameg  Chambers,  John  Johiison,  WiUiam 
Hu»9ey,  Thomas  BeaUice,  George  Edward 
DaUon,    WiUiam     Trough,    and    William 
EUioU. 
Paileson  opened  the  pleadings. 
[The  first  count  of  the  indictment  was 
as  follows :] 

Middlesex  to  wit.  The  jurors  of  our  Lord 
the  King  upon  their  oath  present  that  John 
Hunt  late  of  the  parish  of  Saint  Qeorge  Hanover 
Sqasre  in  the  county  of  Middlesex  bookseller 
being  a  person  of  a  wicked  and  malicious 
disposition  and  wickedly  and  maliciously  con- 
triving to  ii^are  defame  disgrace  and  vilify  the 
memory  and  reputation  of  his  late  Majesty 
George  the  Third  the  Father  of  our  Sovereign 

(a)  Author  of  "The  History  of  England 
from  the  Accession  to  the  Decease  of  George  S," 
"The  Political  State  of  the  British  Empire,"  and 
other  works. 

(6)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 

(c)  Afterwards  Chief  Baron  (Lord  Abinger). 


Lord  the  now  King  and  of  divers  others  the 
descendants  of  his  said  late  Majesty  members  of 
the  Royal  Family  of  this  Realm  and  also  con- 
triving and  intending  to  cause  it  to  be  believed 
that  hiB  said  late  Majesty  was  a  bad  King  guilty 
of  misrule  and  a  protector  of  tyrants  and  that 
his  death  was  unlamented  and  unregretted  even 
by  those  who  attended  his  burial  and  thereby  to 
disturb  and  disquiet  the  minds  and  destroy  the 
comfort  and  happiness  of  our  said  Lord  the  now 
King  and  other  the  said  descendants  and  to 
bring  them  into  public  scandal  infamy  disgrace 
and  contempt  widi  and  amongst  all  the  subjects 
of  this  Realm  on  the  second  day  of  December 
in  the  year  of  our  Lord  One  thousand  eight 
hundred  and  twenty-two  at  the  parish  aforesaid 
in  the  county  aforesaid  with  force  and  arms 
falsely  wickedly  maliciously  and  unlawfully  did 
print  and  publish  and  caused  to  be  printed  and 
published  in  a  certain  printed  book  called  **  the 
Liberal "  certain  false  scandalous  malicious  and 
defamatory  libel  of  and  concerning  his  said  late 
Majesty  and  also  of  and  concerning  His  reign 
death  and  burial  containing  therem  amongst 
other  things  the  following  false  scandalous 
malidons  and  defamatory  matter  of  and  con- 
cerning his  said  late  Majesty  and  also  of  and 
conoemiuff  his  reign  death  and  burial  (that  is 
to  say)  "  In  the  first  year  of  freedom's  second 
dawn  died  George  the  Third  (meaning  his  said 
late  Majesty)  although  no  tyrant  one  who 
(meaning  his  said  late  Mi^Jesty)  shielded  tyrants 
till  each  sense  withdrawn  left  him  (meaning 
his  said  late  Mijesty)  nor  mental  nor  external 
sun.  A  better  farmer  ne'er  brushed  dew  f^om 
lawn,  a  worse  King  (meaning  a  worse  King  than 
his  said  late  Majesty)  never  left  a  realm  undone. 
He  (meaning  his  said  late  Majesty)  died  but 
left  his  (meaning  his  said  late  Majesty's j 
subjects  still  behind  one  half  as  mad  and  t'other 
no  lees  blind.  He  (meaning  his  said  late 
Migesty)    died,  his   (meaning    his    said    late 
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Majesty's)  death  made  no  great  stir  on  earth ;  | 
his  (meaning  his  said  late  Majesty's)  burial 
made  some  pomp ;  there  was  profusion  of 
velvet  gilding  brass  and  no  great  dearth'  or 
aught  but  tears  save  those  (meaning  those  tears) 
shed  by  collusion  "(a)  thereby  then  and  there 
meaning  that  his  said  late  Majesty  was  a  bad 
King  guilty  of  misrule  a  protector  of  tyrants 
and  that  his  death  was  unlamented  and  unre- 
gretted  even  by  those  who  attended  the  burial 
of  his  said  late  Majesty.  To  the  great  disgrace 
and  scandal  of  the  memory  reputation  and 
character  of  his  said  late  King.  To  the  great 
disquietude  and  disgrace  of  our  said  Lord  the 
now  King  and  his  laws.  To  the  evil  example 
of  all  others  in  the  like  case  oflfending  and 
against  the  peace  of  our  said  Lord  the  now 
lUng  his  Crown  and  d5gnity.(6) 

£The  second  count  set  out  the  above 
passage  down  to  the  words  **no  less 
blind." 

The  third  conn  J;  set  out  the  words  **  a 
better  farmer  "  to  "  realm  undone." 

The  fourth  count  set  out  the  words  **  He 
came  to  his  sceptre  young  "to  **  overwhelm 
the  meanest  hearts."(c) 

The  fifth  count  set  out  **  *Tis  true  he  was 
a  tool "  to  **  national  and  individual 
woeB,*\d) 

The  sixth  count  set  out  **  From  out  the 
past  of  ages  *'  to  **  national  and  individual 
woes."(o) 

The  seventh  count  set  out  "He  ever 
warred  with  "  to  "  national  and  individual 
woes."(/) 

The  eighth  count  set  out  **  He  leaves 
heirs  "  to  **  let  them  quake."(^) 

The  ninth  count  set  out  **He  leaves 
heirs  "  to  **tamo  virtues."(it) 

The  tenth  count  was  the  same  as  the 
first! 

Opening  Speech  foe  the  Ceown. 

lAdoljjhvs  stated  the  case  for  the  prose- 
cution. The  libel  was  a  libel  on  the 
memory  of  his  late  Majesty ;  and  the  law 
of  England  protected  the  memory  and 
fame  or  the  dead  (t)  as  well  as  the  peace, 
the  security,  and  the  rights  of  the  living. 
He  anticipated  that  it  would  be  said, 
that  a  prosecution  for  a  libel  reflecting 
upon  the  memory  of  the  late  King,  and 
affecting  the  feelings  of  the  present 
sovereign  and  of  his  family,  ought  to  be 
undertaken     by    the     King's    Attomey- 

(a)  Stanza  IX.  of  "  The  Vision  of  Judgment." 
(&)  8  &  4  Geo.  4.    Hilary  Term  Indictments, 
London  and  Middlesex.    No.  13. 

(c)  Stanza  XLIII. 

(d)  „       XLIV.  to  XLV. 

C*)  w  »>  »> 

(/)     „      XLV. 

0^)    „     XLvn. 
(A)   ,, 

(0  See  below,  p.  98  fi. 


General.    The  gentlemen  of  the  Jury  knew 
very  well    that    there  were    many  cases 
affecting  his  Majesty  and  his  family  whicli 
the  Law  Officers  of  the  Grown  might  have 
reason  not  to  prosecute.]     But  were  the 
loyal  subjects  of  his  Majesty  to  be  bound 
to  be  silent  P   Had  they  no  right  to  feel, 
and  feeling,  had  they  not  a  right  to  com- 
plain ?  The  question  for  the  jury  was,  not 
whether  the  prosecution  was  commenced 
by  one  of  the  Law  Officers  of  the   Crown 
or  by  any  other  subject  of  his  Majesty. 
The  question  was,  had  the  defendant  the 
opportunity  of  a  fair  trial?    Had  he  an 
opportunity  of  making  his  defence  P  Was 
he  brought  into  that  Court  under  circum- 
stances that  might  interrupt  the  course  of 
that  defence,  and  operate  so  as  to  produce 
injustice  P  The  contrary  was  the  case.    In 
the  first  place,  no  criminal  information  had 
been  filed  against  the  defendant ;  his  case 
in  the  first  instance  had  been  submitted 
to  a  grand  jury.     Next,  he    had  not  to 
meet  and  oppose  on  his  trial  the  great 
weight,   the    power,   and   talents  of  the 
Attoimey- General.      An    humble    advocate 
was    selected  to  state  the  case   for  the 
prosecution,  whilst  the  defendant  wisely 
retained  a  gentleman  of  great  learning 
and    talents.    Again,  there  was  another 
advantage  on  the  side  of  the  defendant. 
Had  the  Attorney-General  brought  forward 
the  case  he  would  have  had  the  rirfit  of 
reply,  even  though  no  witnesses  for  the 
defendant  might  be  examined.     If,  as  he 
suspected  it  might  turn  out,  the  defendant 
would  abstain  from  going  into  evidence, 
his  advocate  would  have  the  last  word. 
These  were    no   slight    advantages.    He 
noticed  them,  to  show  that  the  defendant 
had  no  just  cause  of  complaint  on  the 
ground  of  the  present  not  being  a  Crown 
prosecution.     If  the  persons  who  had  felt 
it  their  duty  to  institute  that  prosecution 
should  turn  out  to  be  mistaken  in  their 
views,    if   the    learned    advocate  of   the 
defendant  should  be  able  to  show  that  they 
had  fallen   into  a  mistake,  and  that  the 
article  in  question  was  not  a  libel  grossly 
reflecting  on  the  memory  of  the  late  King, 
no  man  would  more  heartily  rejoice  at  the 
explanation  than  himself.    The  jury  were 
aware  that  his  late  Majesty,  King  George 
3,  died  in  the  year  1820,  after  a  war  of 
unexampled    length    had   been    recently 
concluded.     Before  his    death,    and  for 
some  years  previous,  the  hand  of  Heaven 
had  lain  heavily  upon  him ;  he  was  full  of 
Bufferings  and  infirmities;  he  had  been 
deprived  of  his  faculties ;  he  was  old ;  he 
was  blind  ;  he  had  been  deprived  of  the 
use  of  that  understanding  which  had  been 
so  long  an  ornament  to  his  country  and  a 
benefit  to  his  subjects.     Such  was   the 
calamitous  state  of  his  late  Majestv,  when 
the  hand  of  death  put  a  period  to  his 


73] 


The  King  agamet  John  HvM,  1 824. 


[74 


e«rthly    Bufferings;  and    suoh   were  tke 
diBtresaing    points    which    the    libeller 
selected  for  heartless  ridicale  and  atrocious 
calnmnies.     If,  not  to  speak  of  his  late 
Majesty,    any   indiyidual  had  for  years 
pursued  a  course  of  animosity  towards 
another,  and  at  length  ended  his  life  full 
of  calamities  and  sorrows,  in  the  eyes  of  a 
generous  enemy  his  sufferings  and  his  fate 
would  excite  nothing  but  compassion  and 
sympathy.      Quite     contrary,     however, 
seemed  to  be  the  feelings  of  the  libeller  in 
<mestion.    He    selected,    he  dwelt  upon, 
uioae  topics  which  were  most  likely  to  pain 
his  present  Majesty,  the  other  memoers 
of   the  Royal  Family,  and  indeed  every 
honourable  and  loyal  man.    For  a  con- 
siderable time  after  the  accession  of  the 
late  King,  the  current  of  public  affairs 
took    a   airection    which  brought   many 
attackii  on  his  person  and  on  his  private 
affiedrs ;  but  as  the  personal  virtues  of  his 
Maies^  became  known,  as  the  clouds  that 
had.  been  raised  began  to  be  dissipated, 
bis  enemies  were  obliged  to  change  their 
^pround;   his  personal    feelings  were  re- 
spected as  his  virtues  were  admired.    The 
publication  in  question  was  commenced 
early  in  the  y^ar  1822.    It  was  brought 
out  under  the  title  of  The  Liberal ;  Verse 
^md  Prose  from  the  8ouih.(a)    It  assumed 
a   popular  title ;  a   name  calculated   to 
oonciufl^  the  favour  of  every  individual 
whose  feelings  were  supposed  to  run  in 
the    riKht    course ;  but    he    (Adoljphus) 
believed   that,     on   nearer   examination, 
the  title  Liberal  would  be  found,  in  the 
opinion  of  the  sound,  the  loyal,  and  the 
moral    part  of  the    community,   not    so 
•deserving.    About  one  hundred  and  fifty 
years  ago,   ''liberal"  was  used  to  ex- 
press the  character  of  a  man  adverse  to 
religion,  indifferent  to  morals,  and  un- 
restrained   in    conduct.     Such   was    the 
picture  of  a  "  Liberal  "one  hundred  and 
fifty  years  ago,  and  such,  with  little  varia- 
tion, did  it  now  turn  out  to  be.    He  was  a 
Liberal,  whose  acts  and  whose  principles 
were  opposed  to  settled  institutions,  to 
publio  morals,  and  to  the  cause  of  religion. 
The  Liberals  of  the  South  kindly  came 
forward  to  elevate    the  imagination,  to 
improve  the  morals,  and  to  correct  the 
ond^rstanding  of  the  people  of  England  ; 
and  it  was  fit  that  it  should  be  known  that 
the  publication  was  sent  forth  by  men  to 
wbom  distance  gave  security,  and  whom 
indifference   to    character    made   brave. 
They  were  out  of  the  hands  of  the  law  ; 

(a)  **  The  Visioo  of  Judgment  by  Quevedo 
Bedirivos  suggested  by  the  composition  so 
eiiiaied  by  £e  author  of* Wat  Tyler,*"  ap- 
peared in  **  The  Liberal ;  Verse  and  Prose  from 
the  South,'*  ''printed  fbr  and  by  John  Hunt" 
See  as  to  •'The  Liberal,*'  Shelley's  works 
(pOTman's  ed.),  8, 235,  255  n. 


they  therefore  were  not  restrained  from 
attacking  the  feelings  of  the  livine,  or 
from  ransacking    the    sepulchres  of  the 
dead.    The  libel  he  complained  of  was  put 
forth  in  the  shape  of  a  poem  called  *'  the 
Vision  of  Judgment/'    In  that  poem,  the 
author  assumed  and  represented  himself  to 
be  at  the  gates  of  Heaven,  and  the  trans- 
actions   which    he     pretended    to    have 
witnessed    there,    he    described    with   a 
degree  of  levity  and  of  impiety  which  was 
reaJly    astonishing.    He    fancied  himself 
almost  in  the  presence  of  his  Creator,  and 
he  assumed  a  tone  fit  only  for  a  pot-house 
revel,    wbich    would    certainly    disgrace 
the  company  of  any  gentleman.     Such  a 
publication,  with  honest  freebom  English- 
men,    who,    whatever    might    be    their 
difference  of  opinion  on  particular  subjects^ 
retained  a  reverence  for  Christian  worship, 
a  solemn  belief  in  eternity,  and  a  solemn 
awe  of  the  sacred  presence  of  the  Creator — 
such  a  publication,  so  full  of  ridicule,  of 
levity,  and  of  impiety  must  ever  stand 
condemned.     He  alluded  to  this  point, 
because,  although  it  did  not   form    the 
charge  in  the  indictment,  yet,  as  the  book 
was  to  be  handed  up  to  the  jury,  it  was 
his  duty  to  express  his   opinion   of  its 
impiety,  his  horror  of  the    levity  with 
which  were  described  those  awful  scenes 
of  Judgment  which  were  to  take  place 
after  this  world  should  pass  away.    He 
could   not,  had  not  this   poem  mot  tho 
public    eye,    have    believed    that     any 
English    writer,     any  enlightened    man 
who  could  boast  of  the  freedom  of  his 
countiy,  any  man  who  had  ever  heard  of 
Christianity,  would,  as  it  were,  on  the  very 
floor  of  Heaven,   treat    with    licentious 
levity  those  awful  things  under  which  the 
mighty  music  of  MiUon    had  crouched. 
Such  rashness,  such  impiety,  afforded  an 
apt  illustration  of  a  line  of  one  of  our 
poets. 


"And  fools 
tread." 


rush  in  where  angels  fear   to 


The  learned  gentleman  next  proceeded 
to  animadvert  on  the  poem.  The  poem 
opened  with  the  following  passage : — 

"  Saint  Peter  sat  by  the  Celestial  gate. 

His  keys  were  rusty  and  the  lock  was  dull, 
So  little  trouble  had  been  given  of  late ; 

Not  that  the  place  by  auy  means  was  fhll, 
But,  since  the  Gallic  era, '  eighty-eight,' 

The  devils  had  ta*en  a  longer,  stronger  pull, 
And  *  a  pull  altogether/  as  they  say 

At  sea — which  drew  most  sools  another  way. 

"  The  angels  all  were  singing  out  of  tune. 
And  hoarse  with  having  little  else  to  do. 

Excepting  to  wind  up  the  sun  and  moon. 
Or  to  curb  a  nmaway  young  star  or  two 

Or  wild  colt  of  a  comet,  which  too  soon 
Broke  out  of  bounds  o*er  the  ethereal  blue." 
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After  this,  one  of  the  parties  present  is 
made  to  give  the  following  acconnt  of  his 
Majesty : — 

**  In  the  first  year  of  freedom's  second  dawn, 
Died  George  the  Third ;  although  no  tyrant, 
one 
Who  shielded  tyrants,  till  each   sense  Trith- 
drawn, 
Left  him  nor  mental  nor  external  sun  : 
A  hetter  farmer  ne'er  brushed  dew  from  lawn, 

A  worse  king  never  left  a  realm  undone ! 
He  died — but  left  his  subjects  still  behind, 
One  half  as  mad — and  t'other  no  less  blind. 

"  He  died!— -his  death  made  no  great  stir    on 
earth ; 
His  burial  made  some  pomp  ;   there  was 
profusion 
Of  velvet,  gilding,  brass,  and  no  great  dearth 
Of  aught  but  tears  —  save  those  shed  by 
collusion, 
For  these  things  may  be  bought  at  their  true 
worth. 
Of  elegy  there  was  the  due  infusion — 
Bought  also;  and  the    torches,  cloaks,  and 
banners, 
Heralds,  and  relics  of  old  Gothic  manners, 

*'  Form'd  a  sepulchral  melodrame.    Of  all 
The  fools  who  flocked  to  swell  or  see  the 
show. 
Who  cared  about  the  corpse  ?     The  funeral 

Made  the  attraction,  and  the  black  the  woe, 
There  throbbed  not  there    a   thought   which 
pierced  the  pall ; 
And  when  the  gorgeous  coffin  was  Imd  low. 
It  seemed  the  mockery  of  hell  to  fold 
The  rottenness  of  eighty  years  in  gold." 

Such  was  the  account,  such  the  observar 
tions  of  the  writer  on  the  character,  the 
sufferings  and  death  of  a  Sovereign  who 
has  been  justly  called  the  father  of  his 
people.  The  poem  went  on  to  describe  the 
bustle  that  took  place  on  the  appearance 
of  George  3 ;  after  which  the  Archangel 
is  represented  as  requiring  to  know  if  any 
person  had  any  accusation  to  make  against 
nim.  Upon  which  Satan  prefers  his  com- 
plaint as  follows : — 

*'  He  came  to  his  sceptre  young ;  he  leaves  it  old: 
Look  to  the  state  in  wluch  he  found  his 
realm, 
And  left  it ;  or  his  annals  to  behold. 
How  to  a  minion  he  gave  the  helm, 
How  grew  upon  his  heart  a  thirst  for  gold. 
The  beggar's  vice,  which  can    but  over- 
whelm 
The  meanest  hearts;  and,  for  the  rest,  but 
glance 
Thine  eye  along  America  and  France. 

«  <Ti8  true  he  was  a  tool  from  tirst  to  last 
(I  have  the  workmen  safe) ;  but  as  a  tool 
So  let  him  be  consumed.    From  out  the  past. 
Of  ages,  since  mankind  baye  known  the  role 


Of  monarchs — from  the  bloody  rolls  aroass'd 
Of  sin   and    slaughter — from   the   Cscsar'a 
school. 
Take  the  worst  pupil ;  and  produce  a  reign 
More  drench'd  with  gore,  more  cumber's  with 
the  slain. 

**  He  ever  warr'd  with  freedom  and  the  free : 
Nations  as  men,  home  subjects,  foreign  foes. 
So  that  they  utter'd  the  word  *  Liberty '  1 
Found  George  the  Third  their  first  opponent. 
Whose 
History  was  ever  stain'd  as  his  will  be 
With  national  and  individual  woes  ? 
I  grant  his  household  abstinence ;  I  grant 
His  neutral  virtues,  which   most  monarchs 
want 

"  1  know  he  was  a  constant  consort ;  own 

He  was  a  decent  Sire,  and  middling  lord. 
All  this  is  much,  and  most  apon  a  throne ; 

As  Temperance,  if  at  Apicius'  board. 
Is  more  than  at  an  anchorite's  supper  shown 

I  grant  him  all  the  kindest  can  accord ; 
And  this  was  well  for  him,  but  not  for  those 
Millions  who    found   him  what  oppression 
chose. 

"  The  New  World  shook  him  oflF;  the  Old  yet 
groans 
Beneath  what  he  and  his  prepared,  if  not 
Completed  :  he  leaves  heirs  on  many  thrones 

To  all  his  vices,  without  what  begot 
Compassion  for  him — his  tame  virtues ;  dronea 
Who  sleep,  or  despots  who  have  now  forgot 
A  lesson  which  shall  be  retaught  them,  wake 
Upon  the  thrones  of  earth  ;  but  let  them 
quake  1 

"  Five  millions  of  the  primitive,  who  hold 

The  faith  which  makes  ye  great  on  earth, 
implored 
A  part  of  that  vast  all  they  held  of  old, — 

Freedom  to  worship — not  alone  your  Lord, 
Michael,  but  you,  and  you  Saint  Peter  I  Cold 
Must  be  your  souls,  if  you  have  not  abhor'd 
The  foe  to  Catholic  participation 

In  all  the  licence  of  a  Christian  nation. 

"  *  True  I  he  allowed  them  to  pray  God  :  but  as 
A  consequence  of  prayer,  refiised  the  law 
Which  would  have  placed  them  upon  the  same 
base 
With  those  who  did  not  hold  the  saints  in 
awe,' 
But  here  Saint  Peter  started  from  bis  place, 
And  cried,  'You  may   the   prisoner  with- 
draw: 
Ere  heaven    shall    ope   her    portals   to    thia 
Guelph, 
While  I  am  guard,  may  I  be  damned  my- 
self T  " 

The  motives  of  the  anthor  it  was 
not  necessary  to  inquire  into.  It  was 
not  necessary  for  the  jury  to  ascertain 
whether  he  entertained  personal  hostility 
towards  Oeorge  3  or  George  4.  It  was 
enough  for  the  yarj  to  Imow  tnat  the 
effect  of  the  publication  was  to  throw  con- 
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tempt  upon  the  Boyal  Family,  and  npon 
those  irho  irere  attached  to  them,  to  make 
the  enemies  of  his  late  Majesty  rejoice, 
and  to  fill  the  bosoms  of  his  illnstrions 
soccossor  and  of  the  rest  of  his  Boval 
Family  with  sorrow  and  affliction.  The 
defendant  at  the  bar,  although  not  the 
author,  had  lent  himself  to  those  who  had 
conducted  the  publication,  which  was  so 
justly  deserving  of  condemnation.  The 
libel,  it  seemed,  came  ft^m  the  south  of 
Europe, (a)  and  it  certainly  was  no  small 
aggrayation  that,  after  travelling  so  great 
a  distance,  it  was  coolly  and  deliberately 
put  forth  to  Ihe  public.  The  individual 
to  whom  it  was  ascribed  was  an  author  of 
distinguished  talents,  whose  name  might 
stand  high  in  the  literature  of  his  country 
— he  might  have  stood  first  ia  the  literature 
of  any  age.  If  he  were  the  author,  then 
it  was  to  be  lamented  that  he  should  have 
fallen  so  low,  that  he  should  have  de- 
graded his  fine  talents,  that  he  should 
have  so  tarnished  his  laurels,  as  to  have 
descended  to  the  mean  and  odious  reptiles 
of  the  day,  and  with  them  indulged  in 
levity,  scurrility,  and  impiety.  Ho  had 
only  to  hope  that  in  time  his  great  talents 
would  redeem  him,  and  that  he  might  yet 
become  the  ornament  and  the  glory  of  the 
literature  of  his  country.  If  it  should  be 
said  that  the  libellous  passages  which  he 
had  last  read  to  the  jury  were  not  seri- 
ously calculated  to  reflect  on  the  memory 
of  his  late  Majestv,  because  they  were  put 

rthe  mouth  of  the  enemy  of  mankind, 
was  sure  the  jury  would  be  at  no 
loss;  such  an  excuse  would  amount,  in 
fact,  to  a  mere  flimsy  disguise ;  lies  such 
as  were  there  stated  were  indeed  worthy 
the  Father  of  Lies,  but  the^  were  not  the 
less  deserving  animadversion.  He  was 
ready  to  admit  to  his  learned  firiend  that 
the  characters  of  kings  belonged  to  history, 
and,  if  even  an  extraordinary  latitude  of 
discussion,  of  censure,  were  required,  it 
might  in  this  free  country  be  safely  taken. 
But  it  was  not  because  the  character  of 
kings  was  matter  of  history  that,  there- 
fore, the  character  of  sovereigns  was  to  be 
given  up  without  mercy  to  the  fangs  of  a 
Ubeller.  If  any  person  thought  fit  \o 
describe  the  country  to  be  in  a  sinking 
state,  to  impute  to  the  Sovereign  that  he 
had  found  it  flourishing  and  that  he  had 
left  it  in  ruins,  those  charges  would  be 
fairly  subject  to  the  test  of  critical  in- 
quiry. If  it  were  true  that  the  Sovereign 
were  a  man  indifierent  to  the  welfare  of 
his  people,  that  he  had  ei^joyed  efieminate 
pleasures  amid  the  tears  of  his  people, 
that  (pursuing  the  oourse  of  history)  he 
beoune  a  mean  and  abject  vassal  to  the 


see  of  Bome ;  that  the  flames  of  per* 
secution  had  spread  in  his  reign;  that 
favourites,  who  ministered  to  his  plea- 
sures, eiyoyed  his  favour,  then  would  he 
be  ranked  amongst  the  worst  of  the 
Boman  Emperors,  and  all  honest  men 
would  turn  with  loathing  from  his  name. 
But  if,  as  in  the  case  of  his  late  Majesty,  he 
were  an  afl*ectionate  son,  a  fond  parent,  the 
impartial  magistrate,  the  firm  advocate  of 
that  form  of  religion  which  he  had  sworn 
by  his  Coronation  Oath  to  maintain,  if  he 
were  abstinent,  moral,  temperate,  an 
object  of  respect  and  veneration,  was  it 
to  be  endured  that  burning  calumnies 
were  to  be  heaped  upon  his  memory  P  If 
the  jury  entertainea  those  views,  u  they 
believea  the  publication  to  be  a  gross  libel, 
he  trusted  that  no  eloquence,  no  arts  of 
address,  would  prevent  them  from  doing 
the  du^  which  they  had  sworn  to  per- 
form. The  libel  had  been  published  for 
more  than  two  years;  but  that  the  case 
had  not  been  sooner  brought  under  the 
discussion  of  the  Court  was  not  the  fault 
of  the  prosecutors.  They  attended  sitting 
after  sitting ;  but  this  case,  like  all  others, 
was  destined  to  take  its  course.  It  might 
be  said  that  the  thing  had  gone  by,  and 
that  it  was  now  neither  wise  nor  necessary 
to  revive  it.  The  object  of  the  prosecutors 
was  not  vengeance,  but  example.  If  a 
libel  of  the  description  before  them  was 
suffered  to  pass  by  unnoticed,  unpunished, 
would  not  tnat  give  the  most  fearful  en- 
couragement to  other  libellers  P  With 
those  observations  he  would  leave  the  case 
to  the  jury.  His  late  Majesty  had  been 
for  sixfy  ^ears  the  father  of  his  people. 
But  were  it  not  his  memory  that  had  been 
so  attacked — were  it  the  memory  of  an 
ordinary  person  that  had  been  traduced — 
as  Englishmen,  who  hoped  to  enjoy  an 
honourable  name,  the  fair  reward  of 
honourable  conduct,  would  not  the  jury 
interpose  to  secure  the  fame  of  any  honest 
man  r  "Would  they  not  interfere  to  pre- 
vent his  ashes  from  being  raked  up,  to 
save  his  memory  from  dishonour  ana  his 
family  from  affliction  P  Without  further 
remark  he  would  leave  the  case  to  the 
jury ;  it  was  for  them  to  deal  with  it.. 
He  endeavoured  to  discharge  his  duty; 
he  had  no  doubt  that  they  would  con^ 
scientiously  discharge  theirs. 


(a)  See  above,  p.  73. 


Evidence  foe  thk  Crown. 
John  Purdon,  examined  by  PoMeson, 

I  know  the  house,  22,  Bond  Street. 
I  went  there  on  the  2nd  of  December 
1822.  It  is  a  bookseller's  shop.  I  saw  the 
defendant,  JoTm  EamuL  I  bought  the 
'^lAberaV  oi  the  defendant.  I  paid  for 
it.  There  werQ  a  great  many  more  copies. 
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Cross-examined  by  Scarlett. 

This  is  the  very  copy.  I  saw  the 
person  before  you  sitting  there.  I  am  an 
officer  belonging  to  Bow  Street,  I  bought 
a  copy  for  Mr.  Murray, (a)  and  for  Mr. 
Maule.{h)  Mr.  Stafford  employed  mo  to 
get  the  copy  for  Mr.  Maide.  That  was 
before  I  bought  for  Mr.  Murray.  Mr. 
Stafford  directed  me  to  buy  that  copy.  I 
saw  Mr.  Murray  in  his  own  house,  John 
Street,  Bedford  Eow.  He  is  not  solicitor 
to  the  Treasury.  Mr.  Murray  paid  me 
for  loss  of  time.  He  did  so  several  times 
before.  Mr.  Stafford  always  employed  me. 
I  understand  he  is  an  attorney.  I  believe 
he  purchased  for  the  purpose  of  prosecu- 
tion. I  do  not  know  who  employed  him. 
I  do  not  know  whether  he  is  a  member  of 
the  Constitutional  Association,  or  their 
attorney.  I  have  been  paid,  too,  at  other 
times  by  Mr.  Sharp.  I  never  saw  Sharp 
and  Muiray  together.  I  might  have  seen 
them  together  in  Court  in  the  very  case 
in  which  Sharp  paid  me.     I  believe  I  did. 

Was  Sharp  a  Manchester  bankrupt  ? 

Adolphus  objected. 

Abbott,  C.J.,  thought  this  bogged  the 
question. 

Scarlett :  I  only  want  to  know  what  has 
become  of  Mr.  Sharp. 

Witness:  I  cannot  tell  whether  Mr. 
Murray  is  attorney  for  the  Constitutional 
Association.  I  believe  he  is ;  I  have  not, 
that  I  remember,  been  employed  to  buy  a 
book  called  **  8outhey*8  Vision  of  Judg- 
ment."   I  have  read  part  of  that  book. 

Abbott,  O.J.,  wished  Scarlett  to  point 
out  a  passage  referring  to  Southey. 

Scarlett  read  the  passage  (stanza 
LXXXY.) 

"  Here  Satan  said,  *  I  know  this  man  of  old, 
And  have  expected  him  for  some  time  here  ; 
A  sillier  fellow  you  will  scarce  behold, 
Or  more  conceited  in  his  petty  sphere, 
Bat  sm-ely  it  was  not  worth  while  to  fold 
Such  trash  below  your  wing,  Asmodeus  dear, 
We  have  the  poor  wretch  safe  (without 

being  bored 
With  carriage)  coming  of  his  own  accord.'  " 

WUness :  I  never  read  that,  nor  heard 
Mr.  Mv/rray  read  it. 

Scarlett  next  read  stanza  Oil. : — 

**  He  ceased  and  drew  forth  an  MS. ;  and  no 
Persuasion  on  the  part  of  devils,  or  saints, 
Or  angels,  now  could  stop  the  torrent ;  so 
He  read  the  first  three  lines  of  the  contents  ; 
But  at  the  fourth,  the  whole  spiritual  show 
Had  vanished,  with  variety  of  scents. 
Ambrosial  and  sulphureous,  as  they  sprang. 
Like  lightning,  oft  from  his  <  melodious 
twang.'" 


(a)  Secretary  of  the  Constitutiooal  Associa- 
tion. 
(6)  Soli<Htor  of  the  Treasury. 


Witness  :  I  never  read  it  or  heard 
Murray  read  it.  I  do  not  know  that  the 
poem  was  written  in  ridicule  of  Southey'a 
poem. 

Scarlett  asked  if  he  knew  these  two 
lines — 

**  But  stuck  fast  with  his  first  hexameter. 
Not  one  of  all  whose  gouty  feet  would 
stir."(a) 

Witness :  I  did  not. 

Scarlett :  Do  you  know  what  an  hexa- 
meter means  P — Why  you  are  hexamining 
tne. 

Adolphus  proposed  that  the  pELSsage 
charged  should  be  read. 

Scarlett  thought  the  whole  must  be 
read. 

Abbott,  C.J.,  said  the  beat  way  would 
be  to  have  the  passages  charged  as 
libellous  read  first,  and  compared  with 
the  record,  and  then  the  whole  could  be 
read  if  Scarlett  wished. 

Sca/rlett  agreed,  and  looked  at  the  re- 
cord, while  the  passages  in  the  indictment 
were  read. 

Scarlett  then  desired  the  whole  to  be 
read,  though  he  xpgretted  to  have  his 
Lordship  detained  so  long. 

Abbott  here  read  the  whole  of  the 
poem. 

Buchmaster  was  called  and  spoke  to  the 
identity  of  Hunt. 

Cross-examined  by  Sca/rlett. 

I  am  an  army  clothier.  I  read  the 
**  LiberaV*  I  am  not  a  subscriber  to  thft 
Association.  I  am  called  here  by  Mr. 
Murray. 

Scarlett:  And  only  to  say  you  know 
Mr.  Hu/ntl-^'*  Yes.'* 

Scarlett :  God  bless  me !  I  thought  it 
was  to  give  your  opinion  on  this  poem. — 
**No." 

The  Defence. 

Scarlett :  (b)  Gentlemen  of  the  jury,  my 
learned  friend  has  thought  fit  to  say 
that  the  advocate  for  the  defendant  was 
possessed  of  great  talents.  Gentlemen, 
if  I  had  talents,  if  I  had  eloquence,  I 
would  be  but  too  happy  to  exert  them 
in  order  to  expose  to  ridicale,  to  contempt, 
and  indignation,  this  shamefol  pposeoii- 
tion  and  the  authors  of  it.  Gentlemen, 
I  never  had  more  occasion  to  regret  the 
want  of  those  talents  which  my  learned 
friend  had  attributed  to  me.  Did  I  possess 
them,  they  would  be  cheerfully  exerted 
to  mark  my  opinion  of  this  c^mc,  nnless, 
indeed,  the  energy  of  my  feelings  ironld 


(a)  Stanza  XC. 

(6)  The  report  in  the  Examine,  £cDm  vhick 
the  speech  for  the  defence  is  taken,  begins  ^  Mr. 
Scarlett  spoke  nearly  as  follows." 
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depriye  me  of  the  power  of  gmng  them 
fall  expression.    I  never,  I  mnst   own, 
expected  to  have  it  gravely  urged  in  a 
court  of  jnstioe  that  a  man  was  guilty  of 
a  libel  merely  for  speaking  his  sentiments 
respecting  the  conduct  and  character  of 
a  deceased  monarch.    My  learned  friend, 
in  his  address  to  you,  wisely  abstained 
from  giving  any  opinion  on  the  law  of  the 
case;   with  good  discretion  he  has  left 
that  task  to  his  Lordship.  I  could,  indeed, 
have  wished  that  my  learned  friend,  when 
he  invited  you  to  adopt  his  conclusions, 
had    at    the    same    time    forborne   f^m 
Altering  into  the  wide  field  of  declama- 
tion.   I  could  have  wished  that  he  had  not 
attempted  to  enlist  your  passions.    Those 
feelings,  he  ought  to  know,  never  ought 
to  enter  into  the  administration  of  justice. 
If,  instead  of  indulging  in  that  course,  my 
learned  friend  had  informed  your  under- 
standings upon  essential  points ;  if  he  had 
defined  the  particular  points  on    which 
he  meant  to  rely ;  if  he  had  pointed  out 
the  distinction  between  a  libel  afifecting 
a  private  individual  and  a  libel  affecting 
the  King,  then,  at  least,  I  should  know 
what  to  grapple  with.    Gentlemen,  in  ex- 
pressing my  conception  of  the  Law,  as 
affecting   the   present   case,  I   do   most 
solemnly  assure  you  that  I  do  consider 
this   indictment   as    a   disgrace   to    the 
records  of  a  court  of  justice.    The  law 
of  England  holds  what  is  called  a  libel 
criminal  because  it  tends  to  a  breach  of 
the  peace,  (a)    Attacks  upon  the  character 
of  individuals  tend  to  a  breach  of  the 
peace,  because  they  tend  to  excite  the 
desb«  of  vengeance  in  the  breast  of  the 
offended    individual,  a    desire   which  is 
inconsistent  with  the  blessings  of  civilized 
society.    On  this  ground  stands  the  law 
of  libel.  But  calumnies  against  a  reigning 
monarch  cannot  be  held  a  libel,  because 
no  man  can  suppose  that  the  Sovereign 
will  break  his  own  peace.    The  law  of 
libels  differs  as  it  affects  the  Sovereign  and 
Slid  the  siU>ject.    The  Sovereign  is  en- 
titled to  the  respect,  to  the  attachment,  to 
the  dutifhl  obedience  of  his  subjects.  Any 
attempt  to  insult  the   Sovereign   or   to 
degrade  him,  is,  by  the  law  of  the  land, 
heKl  to  be  sedition,  (&)  not  because  it  is 
calculated  to  excite  in  his  breast  revenge, 
but  because  it  tends  to  weaken  that  attach- 
ment on  the  part  of  his  subjects,  upon 

(a)  See  B,  v.  Burdett,  I.  St.  Tr.  N.S.  I. 

(6)  See3£dw.  1.  o.  84.;  Hugh  Pine's  Case, 
Cro.  Car.  lirj  Peacham*9  Case,  ibid.  125 ;  Wil- 
Imum*  Case,  ibid,  126;  Oliver  St.  John'e  Case, 
Kqy,  105  ;  B.  v.  Wiikee,  19  St  Tr.  1075  ;  B.  v. 
Lambert  and  Perry ^  2  Camp.  898 ;  the  aulho- 
ritiee  eoUeeted  in  Holt  on  Libel,  92fi ;  Hawkins, 
P.C.  1>  e.  6;  Beg.  v.  Sullivan  and  PigoU, 
11  Cox,  C.C.  44,  60. 


which  the  regal  power  and  indeed  the 
Grovermnent  depend.  The  Glovemment, 
gentlemen,  of  a  free  coimtry  is  not  upheld 
oy  force;  it  is  the  result  of  public 
opinion;  the  well  inculcated  sentiments 
of  the  nation  teach  the  people  obedience ; 
and  any  attempt  to  weaken  those  bonds 
tends  to  weaken  the  Grovemment,  and  to 
destroy  the  best  principles  of  civilized 
society.  Publications  of  that  description 
it  might  be  reasonable,  it  might  be 
necessary,  to  check;  but  they  do  not 
partake  of  the  legal  character  of  a  libel. 
Gentlemen,  my  learned  friend  has  tc^d 
you  that  the  law  of  England  protects  the 
fame  of  the  dead,  not  on  account  of  the 
dead,  but  of  the  living.  It  does  so,  and 
for  this  reason,  that  if  any  man  falsely 
and  maliciously  attacks  the  memory  of 
the  dead,  he  is  likely  to  aggravate  the 
feelings  and  to  excite  revenge  in  the 
hearts  of  surviving  friends.  Thence  the 
case  with  respect  to  libels  on  the  dead 
falls  under  the  definition  already  given, 
that  the  conduct  of  the  writer  tends  to 
a  breach  of  the  peace.  But  can  it  be  said 
that  the  same  rule  will  apply  in  the  case 
of  the  Sovereign  P  I  hope  I  shall  never 
live  to  see  the  day  when  it  shall  be  main- 
tained in  a  court  of  justice  that  observa- 
tions on  a  deceased  monarch  are  to  be 
held  as  a  libel  on  the  living  monarch; 
because  whenever  a  doctrine  of  that  kind 
shall  be  acted  on,  there  will  be  an  end 
to  free  opinion,  to  the  truth  of  history,  to 
the  most  enlightened  and  the  best  prin- 
ciples on  which  social  institutions  are 
founded. 

Gentlemen,  it  is  of  the  greatest  im- 
portance to  the  liberties,  to  the  well- 
being  of  society,  that  the  acts  and  the 
conduct  of  the  monarch's  reign  should  be 
freely  examined,  without  favour  and  with- 
out partiality.(a)  However,  whilst  living, 
he  ma^  command  respect,  it  is  of  the  ut- 
most importance  that,  when  he  dies,  the 
opinions  of  the  times,  for  good  or  for 
l»d,  should  be  freely  pronounced.  Kings 
are  connected  with  history,  their  records 
are  lessons  of  morality  to  rulers  and  to 
nations.    The  truth  which  the  reigning 


(a)  ''  The  most  remarkable  part  of  this  trial 
(that  of  Dr.  Shebbeare  in  1758)  was  the  Chief 
Justice  Mansfield  layii^  down  for  law,  that 
satires  even  on  dead  Kings  were  punishable 
whatever  obsolete  statutes  may  pronoonce,  can 
anything  be  more  fordgn  to  me  genius  of  the 
English  Constitution,  na^,  to  the  practice  even 
of  arbitrary  countries,  where  are  tyrants  sacred 
when  once  dead  ?  Adieu  veracity  and  history,  if 
the  Kiug's  Bench  is  to  appreciate  your  ex- 
pressions I  If  the  dead  are  not  to  be  censui^d. 
It  is  only  pronouncing  history  a  libel,  and  'the 
aonalfl  of- Britain  should  srow  as  civd  things  as 
the  sermons  at  St.  James'.'' — Walpole's  Memoirs 
of  George  2.  Works  8,  828. 


83] 


The  King  against  John  Hunt,  1824. 


[84 


monarch  can  never  expect  to  hear  from 
Ministers  or  from  favourites  will  be  re- 
flected upon  him  from  the  history  of  the 
past ;  that  light  may  show  him  how  to 
avoid  the  errors  of  his  predecessors,  and 
how  to  respect  the  rights  of  his  people. 
**Tho  divinity  which  hedges  a  King" 
whilst  he  lives,  protects  the  sanctity  of  his 
character;  but  when  he  dies — when  he 
mixes  with  the  earth  from  whence  he 
sprung — when  he  lies  in  the  gi*ave,  un- 
distinguished in  that  common  mortality 
to  which  he  and  you  are  heirs — that  sanctity 
ceases  to  shield  him,  and  it  is  of  the 
utmost  importance  to  your  liberties  and 
your  safety,  as  men  and  as  Englishmen, 
that  his  merits  and  his  demerits  should 
be  subjected  to  free,  impartial,  and  even 
stem  discussion.  Gentlemen,  shall  it  be 
said  that  the  historian  of  his  actions,  if  he 
dare  to  say  anything  of  the  late  King  that 
may  be  offensive  to  the  feelings  of  his 
successor,  shall  be  guilty  of  a  crime  P  If 
so,  there  must  be  an  end  to  historical 
truth.  It  may  be  the  duty  of  an  honest 
historian  to  state  what  may  be  extremely 
oH'ensive  and  extremely  distressing  to  the 
feelings  of  the  reigning  Sovereign;  and 
yet  it  may  be  extremely  true.  But  if  it  be 
held  a  crime  to  state  the  truth,  history 
must  cease — truth  will  be  disregarded,  and 
nothing  will  bo  written  but  what  may 
be  considered  pleasing  to  the  Sovereign. 
What  then  will  become  of  history  ?  What 
will  become  of  the  cause  of  truth  and 
freedom  P  If  we  are  to  be  condemned  to 
panegyrics,  what  reliance  can  be  placed 
by  men  of  future  times  on  the  history 
of  the  present  P  How  can  they  learn  the 
evils  of  the  present  reign,  the  principles 
by  which  parties  are  actuated,  or  the 
different  opinions  which  are  held  ?  Gentle- 
men, if  tnis  revolting  doctrine  is  to  be 
acted  on,  to  what  a  degraded  state  will 
it  reduce  the  people?  To  what  a  state 
will  it  reduce  the  monarch  P  What  can 
be  expected  from  a  king  P  Prom  him  the 
light  of  truth  will  be  shut  out.  While 
seeking  for  lessons  of  instruction,  he  will 
meet  with  nothing  but  panegyrics,  the 
gross  and  servile  offerings  of  those  who 
may  be  retained  to  write  for  gain — to 
write  against  the  cause  of  truth  and 
against  the  liberties  of  the  people.  I  re- 
member an  observation  made  by  an 
ancient  historian — the  greatest,  indeed, 
of  the  ancient  historians,  and  perhaps  the 
most  perfect  master  of  historical  wisdom. 
"There  were  not"  (said  Tousitus),  in  the 
time  of  Augvstnui,  "wanting  bright 
geniuses  to  describe  the  events  of  the 
reign,  but  adulation  prevented  them." 
Gentlemen,  shall  this  be  said  of  our 
country,  and  shall  the  verdict  of  a  British 
jury  be  the  cause  of  it  P    Forbid  it  every 


feeling  that  is  dear  to  an  English  and  free 
heart. 

Gentlemen,  lest  I  should  be  mis- 
understood, allow  me  to  say  that  I  make 
this  concession  to  my  learned  friend,  that 
if  any  man  writes  on  any  subject  with  a 
view  to  insult  the  feelings  of  the  reigning 
monarch  it  subjects  him  to  punishment, 
whether  he  writes  in  praise  or  in  censure, 
what  is  true  or  what  is  false.  Gentlemen, 
I  cannot  act  more  fairly  with  you  than 
this.  Do  you  think  the  publication  now 
before  you  is  likely  to  affect  the  happiness 
of  the  KingP  If  you  do,  and  if  you,  on 
your  oaths,  say  that  it  was  written  with 
that  object,  I  consent  to  a  verdict  against 
my  client.  Gentlemen,  I  have  already  . 
said  that,  if  the  object  of  the  writer  be  to 
insult  and  to  wound  the  feelings  of  the 
reigning  Sovereign,  he  exposes  himself  to 
punishment ;  he  stands  liable  to  punish- 
ment if  he  happens  to  praise  the  virtues 
of  the  deceased,  virtues  of  which  his  suc- 
cessor might  be  notoriously  deficient,  and 
if  he  held  up  those  Wrtues  with  a  view,  by 
the  force  of  contrast,  to  insult  his  suc- 
cessor. Gentlemen,  my  learned  friend 
has  said  that  the  present  prosecution  has 
not  been  instituted  by  the  Attorney^ 
Qeiieraly  but  is  what  he  calls  the  effusion 
of  one  of  the  King's  subjects.  I  shall  not 
here  give  my  opinion  upon  political  events 
or  political  men.  My  private  opinion  is 
not  a  subject  for  your  consideration ;  but 
this  I  may  say,  that  his  present  Majesty, 
with  a  forbearance  which  is  without 
example,  is  still  surrounded  by  the  ad- 
visers and  the  counsellors  of  his  father. 
The  advisors  of  his  present  Majesty  were 
raised  to  station  and  to  power  by  the  late 
Sovereign.  If  there  be  any  persons  living 
to  whom  his  memory  must  be  dear,  who 
ought  to  resist  any  attack  on  his  Boyal 
name,  undoubtedly  the  present  Ministers 
are  I  he  men.  The  poem,  which  was  never 
intended  for  the  vulgar,  which  the  vulgar 
could  not  understand,  which  they  did  not 
read,  it  may  be  fairly  assumed,  was  read 
by  all  the  Ministers.  Yet  not  one  of  them 
was  found  anxious  to  prosecute  the  work. 
Not  one  oi  ihem  thought  it  a  fit  subject  to 
bring  befoi  c  a  jury.  The  Attorney  Oeneral, 
who  may  fairly  be  considered  the  best 
judge  of  the  subject,  takes  no  part  in  the 
prosecution.  The  whole  is  left  on  the 
shoulders  of  Mr.  Murra/y.  Gentlemen,  it 
is  not  because  this  is  the  case  that  I  call 
for  your  verdict,  but  I  use  the  argument 
to  show  that  no  man  of  letters,  no  states- 
man, and  no  man  of  hi^h  station,  has  put 
the  construction  on  this  poem  which  Mr. 
Murray,  the  attorney,  has  put  upon  it. 

Who  is  Mr.  Murray  ?  1  will  tdl  yon. 
He  has  brought  into  Cfonrt  what  was  never 
prosecuted  before.    With  all  respect  for  a 
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jury,  I  do  not  conBider  the  character  of  a 
deceased  Sorereign,  or  a  criticism  upon  a 
poem,  a  fit  subject  for  a  jury.  Mr.  Murray 
may  be  a  judge  of  the  merits  of  an  at- 
torney, but  he  knows  nothing  of  the 
merits  of  a  statesman,  a  king,  or  a  poet, 
and  he  evidently  understands  not  a  word 
of  this  poem.  I  deny,  in  the  strongest 
manner,  that  it  is  a  crime  in  any  man  to 
**  intend  to  have  it  believed  tliat  a  de- 
ceased king  was  a  bad  king,  was  guilty 
of  misrule,  or  was  a  protector  of  tyrants." 
If  this  be  a  libel,  then  to  say  anything  of 
the  grandfather  or  ancestor  of  the  King  is 
a  Ubel.  Oentlemen,  his  present  Majesty 
is  descended  from  RicKard  2.  We  all 
know  that  SlMkeapeare  has  described 
Bichard  as  a  tyrant  and  a  murderer.  Is 
this  to  be  considered  a  libel  P  Does  his 
Majesty  consider  it  so  P  No,  gentlemen ; 
the  King  would  witness  the  representa- 
tion of  that  play  with  the  pleasure  and 
delist  which  it  is  calculated  to  create. 
His  Majesty  is  also  descended  trora  King 
Jcmes  1.  Yet  Sir  Walter  8cott-^o,  I  beg 
pardon,  an  unknown  author,  "  the  author 
of  W<Mjerley  " — describes  the  monarch  in  a 
light  the  most  ridiculous  and  the  most 
contemptible.  Why  does  not  Mr.  Murray 
prosecute  that  P  Does  Mr.  Murray  know 
that  there  was  such  a  King  as  Henry  8  P 
Does  he  know  that  no  historian  can  write 
the  history  of  his  reign  without  describing 
and  condemning  his  tyrannical  conduct — 
tyrannical  to  his  subjects,  to  his  friends, 
to  his  wives  P  Does  Mr.  Murray  know 
anything  of  the  transactions  of  a  much 
later  period  P  Has  he  heard  of  Lord 
Waidegrave*s  Memoirs, (a)  who  was  tutor 
to  the  late  KingP  Has  he  read  the  Memoirs 
of  Horace  Wal/polef  Has  he  read  the 
account  of  the  death  of  Chorge  2  ?(b)  I 
believe  not.  I  believe  he  knows  nothing 
about  them,  and  that  his  ignorance  may 
be  considered  the  best  excuse  for  this 
monstrous  prosecution. 

Gtotlemen,  it  is  made  a  grave  charge 
against  my  client  that  the  author  of  the 
publication,  for  which  he  has  been  prose- 
cuted by  Mr.  Murray,  would  cause  it  to 
be  believed  that  those  who  attended  the 
Amend  of  his  late  M%j^ty  did  not  lament 
his  death.  What  think  you  of  this, 
gentlemen  P  Do  you  think  that  a  more 
absurd  indictment  was  ever  put  upon  the 
files  of  the  Court  P  Gentlemen,  whether 
the  death  of  his  late  Majesty  was  lamented 
or  not,  it  is  not  for  me  to  say.    But  it 


(a)  <*  Memoirs  from  1754  to  1758,  by  James 
Esrl  Waldegiave,  KG.,  one  of  his  Majesty's 
Frivy  Cooneil  in  the  reign  of  George  2,  and 
Governor  to  the  Frinee  of  Wales,  aSterwards 
Georges/'    PaUislied in  ISSl. 

(6)  Walpole's  Letters,  Oetober  35,  October  86, 
October  S8»  1760. 


certainly  was  a  new  style  of  language  to 
hold  towards  a  living  king,  from  wose 
reign  prosperity  and  happiness  was  ex- 
pected, that  the  death  of  nis  predecessor 
was  a  matter  of  universal  lamentation. 
Gentlemen,  it  is  not  for  me  to  say,  I  can- 
not know,  whether  those  who  attended  the 
funeral  of  his  Majesty  were  affected  to 
tears.  If  history  is  to  be  believed,  there 
are  jaot  so  many  found  to  lament  the 
death  of  a  king  as  to  compliment  his  suc- 
cessor. Yet  I  do  not  say  that  many  of 
those  who  attended  the  body  of  his  late 
Majesty  to  the  tomb  were  not  sincerely 
affected.  I  remember  that  when  Ministers 
were  summoned  to  attend  his  funeral,  the 
universal  opinion  was  that  they  would  not 
continue  in  office  four  and  twenty  hours,  (a) 
If  it  was  their  opinion,  I  have  no  doubt 
they  set  off  with  heavy  hearts — that  they 
considered  the  event  truly  melancholy, 
and  shed  abundant  tears  over  the  grave 
of  their  former  master.  Gentlemen,  I 
have  already  alluded  to  the  death  of 
George  2.  I  would  ask  Mr.  Murray  did  he 
ever  read  an  account  of  Louis  14  f  Louis 
15  died  unattended — his  Ministers  all  ran 
away  from  him  in  his  last  moments. 
Thev  left  him  in  the  hands  of  an  at- 
tenaant,  who  hardly  performed  for  him 
the  last  offices  he  stood  in  need  of. 
Gentlemen,  it  is  stated  in  the  indictment 
that  my  client  intended  to  cause  it  to  be 
believed  that  his  late  Majesty  was  a  bad 
king,  guilty  of  misconduct,  and  a  pro- 
tector of  tyrants,  thereby  to  disgrace  the 
mind  and  destroy  the  comfort  and  happi- 
ness of  the  King,  and  the  other  descend- 
ants of  the  Eoyal  Family.  Gentlemen, 
what  is  the  meaning  of  a  bad  king  P  A 
bad  king  is  not  necessarily  a  bad  man. 
A  bad  king  is  one  who  pursues  a  line  of 
policy  which  must  lead  to  the  injury  of 
his  subjects.  Now,  may  it  not  happen — 
has  it  not  happened — that  the  policjr  pur- 
sued by  one  monarch  has  been  decidedly 
hostile  to  the  policy  pursued  by  the 
reigning  monarch  P  To  pursue  a  system 
of  misrule,  to  govern  unwisely,  may  be 
the  error  of  a  king,  and  the  misfortune  of 
his  people ;  but  was  it  to  be  said  that, 
when  he  disappeared  from  the  scene,  the 
historian  of  his  times  was  to  be  branded 
as  a  libeller,  and  punished  through  the 
verdict  of  a  juryP  Gentlemen,  ms  late 
MMesty  ascended  the  throne  of  these 
realms  with  the  highest  advantages.    By 

(a)  **  This  event  (the  death  of  George  8), 
which  occurred  on  the  29th  of  January  1820,  was 
not  at  the  moment  attended  with  any  important 
political  consequence.  Since  the  commence- 
ment of  the  unrestricted  Regency  in  February 
1818  the  Prince  of  Wales  had  been  yirtoally 
King.'*  Sir  G.  C.  Lewis's  Administrations  of 
Great  Britain,  p.  899. 
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birth  an  Englishmau,  his  first  public 
declaration  seemed  to  convey  the  assur- 
ance to  his  people  of  an  ardent  regard  for 
their  liberties.  In  the  course  of  a  short 
time,  his  Majesty  appeared  desirous  of 
effecting  a  change  in  the  state  of  parties 
in  this  country,  and  placed  his  confidence 
in  a  nobleman  of  distinction  (Lord  Bute), 
who  had  been  his  tutor.  From  this  period 
much  discontent  and  dissatisfaction  pre- 
vailed among  the  people,  who  saw  all  the 
honours  of  the  State  disposed  of  at  the 
will  of  a  favourite,  not  so  much  with  a 
view  to  public  interests  as  to  grafify  and 
retain  his  dependents.  An  individual  of 
obscnre  origin,  who  had  hitherto  obtained 
but  little  celebrity,  but  who  possessed 
considerable  talents,  brought  this  subject 
before  the  public  in  a  paper  called  the 
North  Briton^  and  in  one  of  the  numbers 
of  that  publication  published  a  bitter  in- 
vective against  the  person  who  was  sup- 
posed to  be  the  favourite  of  the  King,  and 
openly  charged  him  with  being  a  Jaco- 
bite, or  adherent  of  James  2.  Such  was 
the  audacity  with  which  he  attacked  the 
Marquis  of  Bute,  that  in  one  of  his  most 
notorious  invectives  he  supposed  him  to 
address  the  Pretender  in  the  language  of 
the  ancient  poet — 

Nil  mihi  rescribas  ut  tamen,  ipso  veni ; 

thereby  insinuating  that  the  Marquis  of 
Bute  was  actually  inviting  the  Pretender 
to  come  to  England,  and  take  possession 
of  the  throne.  For  several  years  after 
this  period,  the  individual  to  whom  I 
allude,  Mr.  Wilkes,  was  the  object  of 
unremitted  and  relentless  persecution, 
and  it  appeared  as  if  tho  whole  object 
of  Government  was  to  destroy  this  man. 
The  country  was  at  peace  in  her  foreign 
relations,  but  at  home  nothing  but  discord 
and  dissension  prevailed.  The  Sovereign 
and  the  Parliament  appeared  to  be 
arrayed  against  a  single  individual,  and 
it  seemed  to  be  their  sole  object  for 
several  years  to  effect  the  destruction  of 
l&x.WUices.{d)  The  conduct  of  the  Govern- 
ment naturally  produced  a  re-action 
among  the  people  in  favour  of  this 
individual.  The  Parliament  expelled 
him.  Mr.  Wilkes  had  written  a  wolish 
book;   and  this  was  the  way  in  which 

(a)  "  They  rendered  the  very  name  of  Par- 
liament ridioolcHis  by  earrying  on  a  constant 
war  against  Mr.  WiDses.'*  Lord  Chatham  in 
the  House  of  Lords,  May  1,  1771.  ''Is  this  a 
contention  worthy  of  a  king?  Are  you  not 
sensible  how  much  the  meanness  of  the  cause 
^es  an  air  of  ridicule  to  the  serious  difficulties 
mto  which  you  have  been  betrayed  ?  The  de- 
stmctioD  of  one  man  has  been  now  for  many 
years  the  sole  object  of  your  government." 
Junins's  Address  to  the  King. 


Parliament  thought  fit  to  visit  his  in- 
discretion. We  are  now,  however, 
justified  in  saying  that  the  conduct  of 
the  Administration  and  of  the  Parlia- 
ment, which  echoed  their  sentiments,  was 
erroneous,  because  a  subsequent  House 
of  Commons  has  expunged  from  its 
journals  all  its  proceedings  which  took 
place  on  the  subject  of  Mr.  Wilke8.(a)  After 
a  lapse  of  some  years,  he  was  restored  to 
something  like  a  state  of  favour,  and 
ceased  to  be  an  opponent  of  the  Crown. 

A  new  event  then  took  place.  An 
attempt  was  made,  as  you  are  well  aware, 
gentlemen,  to  tax  the  growing  population 
of  America ;  a  law  which  was  passed  for 
that  purpose  met  with  great  opposition, 
and  afforded  a  fresh  subject  for  public 
discussion.  The  people  on  that,  as  on 
almost  all  occasions  in  this  country,  first 
took  part  with  the  King  and  Parliament. 
They  who  first  opposed  the  measures  of 
his  Majesty's  Ministry  were  abused  as 
usual,  and  considered  as  factious  and  dis- 
affected persons.  Millions  were  expended 
in  tho  contest ;  one  of  the  fairest  portions 
of  the  Empire  was  cut  off  from  the  mother 
country ;  and  a  monarch  was  com- 
pelled to  undergo  the  additional  humilia- 
tion of  formerly  recognising  the  in- 
dependence of  a  people  who  had  once 
boasted  and  gloried  in  the  title  of  English 
subjects.  Was  it  a  good  policy,  was  it 
good  government,  on  the  part  of  the 
Government  of  this  country,  to  produce 
such  a  crisis  P  Has  not  the  historian  who 
speaks  of  these  events,  have  not  the 
pooplo  who  discuss  them,  a  right  to 
canvass  freely  the  wisdom  and  policy 
of  the  Ministers,  whose  measures  did 
not  actually  produce,  but  undoubtedly 
hastened,  that  direful  event  which  spread 
devastation  over  so  large  a  portion  of  the 
world?  I  allude  to  the  French  Bevola- 
tion.  The  example  of  a  successfhl  opposi- 
tion to  Government,  and  the  trinmpnant 
establisment  of  a  republic  in  America, 
no  doubt  precipitated  those  events  in. 
Franco,  which  were  at  first  hailed 
by  all  mankind  as  propitious  to  the 
cause  of  liberty,  but  which  were  soon 
stained  with  blood  from  which  the 
memory  recoils  with  horror.  The  course 
which  England  took  on  the  occasion  gave 
rise  to  much  opposition  on  the  part  of  the 
people.  A  war  was  the  result  of  the  statd 
of  public  affairs  in  France,  a  war  whioh 
became  necessary  perhaps,  though,  it 
might  be  questionable  whether  it  was 
commenced   at  a  proper  time.     It  was 

(o)  On  May  3, 1783,  the  House  resolved  that 
the  resolution  of  Febraary  17,  1769,  expelling 
Wilkes,  should  be  expung^  «lt  being  SuhFersivd 
of  the  rights  of  the  whole  body  of  the  electors 
of  this  kingdom." 
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perhaps,  impossible  that  this  country 
conld  remain  a  tame  spectator  of  the 
occurrences  in  that  country,  without  at 
some  time  or  the  other  being  involved  in 
war.  But  the  historian  may  say  "War 
ought  at  all  times  to  have  a  definite 
object,  in  order  that  we  may  the  sooner 
arrive  at  peace.  If  we  make  war  for  the 
restoration  of  the  Bourbons,  let  that  object 
be  plainly  and  manfully  stated.  K we  wish 
to  effect  a  change  in  the  Government  of 
another  country,  let  the  object,  whether 
justifiable  or  not,  be  at  least  distinctly 
avowed.  If  we  wish  to  get  possession  of 
some  island,  let  us  at  once  declare  it." 
But  can  any  historian,  looking  back  to 
the  events  of  that  period,  say  that  the 
fiK»  of  the  war  was  not  constantly 
changing  in  everv  session  of  Parliament  P 
The  cant  of  the  day  was  that  the  objects 
of  the  war  were  indemnity  for  the  past, 
and  security  for  the  future?  What  was 
the  indenmity  for  the  past,  and  what  the 
security  for  the  future  P  Six  hundred 
millions  had  been  expended,  and  what 
was  the  result  of  the  sanguinary  contest 
in  which  this  country  embarked  P  How 
much  blood  was  spilt,  how  much  treasure 
expended,  how  much  of  human  power 
fruitlessly  wasted  in  that  calamitous 
war?  Some  glory,  indeed,  was  obtained, 
as  Great  Britam  has  never  failed  to  obtain 
by  the  gallantry  of  our  seamen,  in  the 
success  of  some  of  our  naval  expeditions. 
But  these  partial  successes  afforded  but 
a  slight  consolation  for  the  expense  of 
blood  and  treasure  by  which  they  were 
pfurchased. 

Such  were  the  events  which  cha- 
racterised the  reign  of  Oeorge  3.  There 
was  no  indemnity  for  the  past,  no  security 
for  the  future.  At  this  period,  in  looking 
back  to  the  events  of  the  late  reign,  wiS 
it  be  pretended  for  a  moment  that  the 
man  commits  a  libel  against  the  State, 
who  ventures  not  only  to  think  but  to  say 
that  our  indemnity  for  the  past  has  been 
nothing,  and  our  security  for  the  future 
worse  than  nothing?  The  historian 
has  a  right  to  say,  and  will  say, 
that  Qeorge  3  possessed  all  the  virtues 
which  could  adorn  a  private  station,  and, 
though  in  him  those  virtues  were  more 
conspicuous,  because  we  are  less  disposed 
to  look  for  them  in  a  king  than  in  a 
private  individual,  yet  the  events  of  his 
reign,  as  they  must  be  recorded  in  history, 
were  full  of  war,  full  of  calamity,  full  of 
blood,  and  full  of  slaughter.  Loss  of  the 
fairest  portion  of  the  £npire — ^the  humili- 
ating acknowledgment  of  the  indepen- 
dence of  those  who  were  once  proud  to 
be  our  subjects — ^200  millions  expended  in 
the  contest,  and  600  more  in  the  war 
which  arose  out  of  it ;  taxes  raised  to  a 
degree  which  no  man  could  ever  have 


imagined ;  the  Habeas  Corpus  Act  sus- 
pended, I  am  afraid  to  say  how  often; 
and  all  the  safeguards  by  which  the 
liberties  of  Englishmen  are  protected 
taken  away — these  are  the  distinguishing 
features  which  mark  the  reign  of  Charge  3, 
these  are  the  blessings  by  which  that 
period  is  characterised.  I  will  not 
pretend  to  decide  upon  the  policy  of 
the  Government  at  that  period,  livery 
man,  however,  has  a  right  to  entertain  an 
opinion  on  these  subjects.  My  learned 
friend,  Mr.  Addhhua^  who  has  written  a 
history  of  this  happy  reign,  has  a  right, 
in  his  character  of  historiaD,  to  maintain, 
if  he  pleases,  that  every  measure  of  the 
Government  was  perfectly  justifiable,  that 
all  the  military  operations  were  most 
ably  conducted,  and  all  tbe  councils 
of  Ministers  most  wise,  just,  and  provi- 
dent. He  has,  moreover,  a  right  to  main- 
tain, if  he  pleases,  not  omy  that  the 
measures  of  Uovemment  were  most  able 
and  judicious  in  calculation,  but  that  the 
event  was  most  happy,  precisely  such 
as  was  intended,  and  such  as  was  best 
calculated  to  promote  the  prosperity  of 
the  country.  1  do  not  blame  my  learned 
friend  if  he  entertains  these  opinions. 
Neither  is  cmy  other  historian  to  be 
blamed  if  he  differs  from  my  learned 
friend  in  opinion,  if  he  points  out  the 
feelings  and  opinions  of  men  who  opposed 
the  measures  of  Administration  m  the 
reign  of  George  3,  endeavours  to  find 
where  the  truth  is,  by  weighing  the 
arguments  and  opinions  of  conflicting 
parties,  and  thinks  himself  bound  to 
expose  the  weakness  and  impolicy  of  the 
Government. 

I  come  now  to  an  observation  to  which 
it  is  material  that  you  should  direct  your 
attention.  Every  man  who  is  acquainted 
with  the  Constitution  of  this  country 
knows  that  the  acts  of  the  King  during 
his  lifetime  are,  in  effect,  the  acts  of  his 
Ministers ;  and  what  England  does  amiss 
during  his  lifetime  is,  by  intendment  of 
law,  done  by  the  advice  of  his  Ministers. 
They  are  the  only  responsible  persons, 
and  are,  therefore,  the  only  proper  objects 
of  attack.  Such,  however,  is  the  fate  of 
Kings,  that,  though  their  personal  con- 
duct is  shielded  from  attack  by  law  daring 
their  lifetime,  posterity  assumes  the  right 
of  doing  retributive  justice,  and  ascribes 
to  monarchs  themselves  the  glories  and 
the  misfortunes  of  their  reigns.  Look, 
gentlemen,  at  the  history  of  the  country. 
See  what  a  lustre  is  shed  on  the  reign  of 
Elizabeth.  The  wise  councils  of  a  Burleigh 
do  not  escape  the  eye  of  the  philosopher, 
but  the  general  opinions  of  men  ascribe 
to  Elizabeth  herself  the  glory  that  sur- 
rounds her  reign.  As  to  tne  reign  of 
George   3,    however    distinguished    that 
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monarch  may  be  in  private  virtue  and  in 
all  the  qualities  which  adorn  a  private 
station,  whatever  reverence  and  respect 
we  may  entertain  for  his  memory,  it  will 
still  be  stated  in  future  times  that  his 
name  is  connected  with  the  loss  of 
Empire,  domestic  sedition,  foreign  war, 
wa8t«  of  treasure,  and  expense  of  blood. 
You  well  know,  gentlemen,  that  almost 
every  military  enterprise  undertaken 
during  his  reign  failed ;  that  our  armies 
fell  before  a  conquering  foe;  that  in 
campaign  after  campaign  the  glory  of 
our  country  was  stained  by  a  succession 
of  the  same  calamitous  and  disastrous 
results.  At  length  arose  an  illustrious 
individual,  who  opened  a  new  scene  in 
the  history  of  the  Empire.  The  Duke  of 
Wellington,  after  a  succession  of  a  greater 
number  of  pitched  battles  than  it  ever  fell 
to  the  lot  of  one  general  to  be  engaged  in, 
step  by  step,  and  in  battle  after  battle, 
vanquished  all  the  great  generals  who 
were  produced  during  the  wars  of  Bona- 
parte, and  at  length  carried  his  victorious 
arms  into  the  very  heart  of  th«  countiy 
which  had  been  so  long  governed  by 
the  oppressor  of  the  liberties  of  Europe. 
Such  a  succession  of  military  triumphs 
never  yet  fell  to  the  lot  of  one  man. 
Gentlemen,  whenever  the  name  of 
George  3  shall  be  recalled  by  the  future 
historian,  whatever  opinion  may  be  given 
as  to  his  private  character,  his  reign  will 
be  identified  with  the  public  events  which 
have  rendered  it  illustrious,  and  the  im- 
mortal name  of  Wellington  will  serve  to 
swell  the  flood  of  British  glory,  which 
will  flow  down  to  posterity.  So  true  it 
is  that  kings  in  the  pages  of  history 
derive  advantages  from  the  talents  and 
fluccess  of  their  Ministers  and  generals, 
and  that  their  reputations  suffer  equally 
from  the  want  of  these  qualities. 

To  say,  then,  that  the  author  or  pub- 
lisher of  the  work  now  prosecuted  as 
libellous  ought  to  be  brought  before  a 
tribunal  of  his  country,  even  if  he  had 
said  everything  I  am  now  stating,  if  he 
had  characterised  in  the  harshest  terms 
the  events  of  the  late  reign,  is  a  pro- 
position which  cannot  for  a  moment  be 
maintained.  It  would,  indeed,  be  a  libel 
against  his  present  Majesty,  who  was 
brought  up  in  the  true  spirit  of  the 
English  Constitution,  and  was  the  early 
friend  of  that  immortal  man,  who,  by  the 
universal  voice  of  the  people,  was  hailed 
as  a  true  lover  of  his  country,  if  it  were 
supposed  for  a  moment  that  he  could  be 
so  forgetful  of  the  principles  which  placed 
his  family  on  the  throne,  as  to  desire  to 
punish  any  man  for  freely  canvassing  the 
pablic  histoiT  of  the  conntry,  and  the 
conduct  of  those  who  have  preceded  him 


on  the  throne  of  these  realms.  It  is 
utterly  impossible,  gentlemen. 

Look  at  the  poem  now  prosecuted,  and 
see  whether  Mr.  Murray  is  a  better  critic 
than  politician.  I  assume,  gentlemen, 
that  you  are  acquainted  with  the  litera- 
ture of  the  age  in  which  you  live,  and 
that  you  are  capable  of  forming  a  judg- 
ment on  the  publications  of  the  day.  I 
presume  that  you  all  know  that  Mr.  Robert 
Southey  is  our  Poet  Laureate.  I  have  not 
the  honour  of  knowing  this  gentleman. 
Nor  do  I  wish  to  mix  myself  up  with  the 
disputes  of  rival  poets.  He  is  charged 
with  having  changed  his  politics  and 
opinions,  and  with  having  at  difiTerent 
times  lauded  and  vilified  the  same 
persons,  whether  justly  or  not,  I  will 
not  pretend  to  say.  Every  man  who 
reads  and  examines  the  literature  of  the 
day  must  be  aware  that  this  personage, 
shortly  after  the  death  of  his  late  Majesty, 
wrote  a  poem  which  he  called  Tlis  Virion 
of  Judgment.{a)  In  that  poem,  Mr. 
Southey  introduced  a  form  of  verse  in 
imitation  of  the  Eoman  poets,  new,  I 
believe,  in  this  country. 

Abbott,  C.J. :  Harvey(h)  and  others 
have  attempted  imitations  of  the  Eoman 
metre  before  Mr.  Southey, 

Scarlett :  When  I  said  that  the  attempt 
was  novel  in  this  country  ;  I  did  not  mean 
that  it  was  perfectly  unprecedented.  I 
am  aware  that  Milton  has  attempted  an 
imitation  of  the  Koman  metre  in  his 
translation  of  Horace's  ode,  **  Quia  mvlta 
gracilis  tepuer  in  rosa.^*  But  beautiful  as 
that  poem  is,  it  must  be  admitted  that 
this  IS  a  sort  of  metre  to  which  the 
English  language  is  not  naturally  attuned. 
However  this  may  be,  gentlemen,  certain 
it  is  that  Mr.  Southey  put  forth  his  Vision 
of  Judament  in  English  hexameter,  and  in 
these  hexameters  he  represents  George  3 
as  brought  to  the  portals  of  Heaven  in  the 
very  same  way  as  in  the  poem  of  which 
my  learned  friend  has  complained.  Mr. 
Southey  introduces  the  Almighty  himself 
as  a  personage  in  the  drama,  in  a  style  and 
versification  which  is  certainly  calculated 
to  ofi^end  a  correct  and  fastidious  taste. 
We  have  God  the  Father  and  God  the  Son 
introduced  in  the  Laureate's  hobbling 
hexameters.  The  King  is  brought  before 
the  Heavenly  Presence,  and  the  Father  of 
Lies  makes  an  accusation  against  him, 
which  he  endeavours  to  support  by  calling 
two  witnesses,  Wilkes  and  Junius,  the 
very  same  witnesses  who  are  also  intro- 


(o)  See  Prefece  to  "The  Viaion  of  Judg- 
ment "  in  Byron's  Poems. 

(6)  Gabriel  Uanrey.  See  Preface  to  Southey's 
poem  "  The  Vision  of  Judgment " ;  Craik's 
English  Language  and  Literature,  i.  4  76  4 
Dyce's  edition  of  Greene's  works,  I.  LXXXV. 
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dnced  in  Lord  Byron*i  poem.  The 
witneeses  have  nothing  to  say  against  the 
monarch ;  a  firiondly  meeting  takes  place 
between  the  King  and  Wcuhingion; 
Oeorge  3  is  admitted  into  Heayen ;  suid  the 
poet,  when  his  visit  is  oonclnded,  finds 
nimself  at  the  foot  of  the  mountain  Skid- 
daw,  where  the  poem  o]3ens.  It  is  im- 
possible to  read  Lord  Byron's  poem  with- 
OQt  seeing  that  it  is  intended  to  lash  the 
sonrility  and  adnlation  displayed  in  the 
poem  of  the  Laureate,  by  showing  how 
the  same  subject  mi^ht  be  treated  by 
men  of  opposite  political  opinions.  The 
Laureate's  poem  is,  in  my  jadp^ent,  a 
dull,  yapid,  and  stupid  composition  (a); 
Lord  Byron's  is  far  from  being  written 
with  his  accustomed  yigour;  but  it  is 
impossible  for  him  to  write  any  poem 
without     occasionally     discoyering     the 

rrers  of  his  extraordinary  genius. 
Lord  Byron's  poem,  George  3  is  also 
introduced  to  the  portals  of  Heaven.  Let 
us  examine  one  of  the  passages  selected 
for  this  prosecution  : — 

"  In  the  first  year  of  freedom's  second  dawn 
Died  George  the  Third ;  although  no  tyrant, 
one 

Who  shielded  tyrants,  till  each  sense  withdrawn. 
Left  him  nor  mental  nor  external  son  : 

A  better  £umer  ne'er  brushed  dew  from  lawn, 
A  worse  king  nerer  left  a  realm  undone." 

If  Mr.  Murray  objects  to  the  imnuta- 
tion  that  George  8  shielded  tyrants,  he  has  a 
gtronffer  reason  for  indicting  any  publisher 
of  Mutont  in  whose  poom  the  Almighty 
himself  is  charged  by  Satan  with  ty- 
ranny:— 

** doom*d  in  the  prison  of  his  tyranny 

To  pass  our  days." 

As  to  the  verse,  "  a  worse  king,  Ac," 
the  meaning  of  the  passage  obviously  is, 
that,  looking  to  the  enormous  waste  of 
blood  and  treasure  in  the   late    Kine's 
reign,  it  would  have  been  impossible  fbr 
the  worst  monarch  that  ever  lived  to  have 
left  the  realm  more  undone  than  George  8. 
To  call  this  a  libel  is  absolute  nonsense 
and  puerility.    The  poet  proceeds : — 
«  He  died  I— his  death  made  no  great  stir  on 
earth. 
His  burial  made  some  pomp ;  there  was  pro- 
fusion 
Of  TelTet,  gilding,  brass,  and  no  great  dearth 
Of  aught  but  tears-rsave  those  shed  by 
collusion." 

I  shall  make  no  comment  on  this  passage. 
If  you  think  it  a  libel  to  say  that  few  tears 


(a)  **  The  Kinff  sent  me  word  that  he  had  read 
the 'Vision  of  «ludgment'  twice,  and  he  was 
w^  pleased  with  it ;  and  he  afterwards  told  my 
brotbar  at  the  drawing-room  that  I  had  sent 
Mm  a  very  beautifiil  poem,  which  he  had  read 
with  great  pkasure."    Southey,  June  2, 1821. 


are  shed  on  the  death  of  kings,  I  cannot 
consent  to  hold  any  further  communion 
with  men  of  such  minds  and  understand- 
ings. There  is  one  passage  which  has  an 
unqualified  disapprobation,  because  it  is 
the  only  passage  in  this  work  which  has 
the  appearance  of  aiming  at  his  present 
Majesty : — 
** the  world  is  gone 

For  him,  unless  he  loft  a  German  will ; 

But  wher«*s  the  proctor  who  will  ask  his  son  ?  " 

It  b  remarkable,  however,  that  Mr. 
Murray,  with  all  his  pretended  anxiety 
for  the  feelings  of  his  Majesty,  has  not 
put  into  the  indictment  a  passage  which 
certainly  does  appear  to  contain  an  im- 
proper allusion  to  the  Sovereign. 

So  much  for  the  whole  of  the  first 
charge.  The  rest  consists  of  passages 
which  are  put  into  the  mouth  of  Satan. 
It  is  to  be  observed  that  the  poet,  so  far 
fVom  denying  to  George  3  a  place  in 
Heaven,  actually  supposed  him  to  be 
borne  up  thither  on  the  shoulders  of  an 
Angel.  St.  Peter,  the  guardian  of  the 
keys  of  Heaven,  is,  perhaps,  treated  with 
more  levity  thim  is  perfectly  decorous ; 
but  even  the  Catholics  themselves  are  in 
the  habit  of  taking  liberties  with  that 
Saint.  The  passages  selected  in  the  in- 
dictment are  put  mto  the  montJi  of  the 
Father  of  Lies,  and  cannot,  therefore,  be 
taken  to  contain  the  sentiments  of  the 
poet.  I  believe  no  poet  from  the  com- 
mencement of  the  Christian  religion  to 
the  present  day  was  ever  yet  made  re- 
sponsible for  the  language  which  he  puts 
into  the  mouths  of  his  poetical  personages. 
On  this  principle,  every  publisher  of 
Milton's  Poems  might  be  indicted  for  libel. 
Innumerable  passages  are  to  be  found  in 
the  Paradise  Lost,  and  Paradise  Regained, 
where  profane  language  is  put  into  the 
mouth  of  the  Devil.  In  his  juvenile  years 
Jtftl^  wrote  a  dramatic  poem,  in  imita- 
tion of  the  mediaaval  mysteries,  in  which 
sacred  characters  and  the  Devil  were 
introduced  as  the  principal  personages. 
Lord  Byron's  description  of  the  angel 
MiehasL  refutes  the  imputation  of  im- 
piety— 
**  Michael  flew  forth  in  glory  and  in  good, 

A  goodly  work  of  him  from  whom  all  glory, 

&c." 
The  Spirit  of  Evil  is  called  upon  by 
Michael  to  bring  forward  his  charge 
against  the  King ;  and  in  this  accusation 
he  states  no  more  than  might  have  been 
urged  with  ten  times  the  efibct  in  plain 
prose,  without  furnishing  the  sligntest 
ground  for  a  prosecution  for  libel.  This 
accusation  of  the  Devil  produces  no 
efftdots:  Michad  tells  him  it  won't  do, 
and  that  he  must  trouble  him  to  call 
witnesses. 
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"  Have  yoii  got  more  to  say  ?  " — No  1    *'  If  you 

please 
I'll  trouble  you  to  call  your  witnesses." 

This,  you  will  observe,  is  a  parody  on 
the  Laureate's  poem.  The  very  Bame 
witnesses,  Wilkes  and  Junius,  who  appear 
in  Mr.  Southey's  Vision,  are  also  intro- 
duced in  the  burlesque  vision  of  Lord 
Byron.  These  witnesses  also  do  precisely 
the  same  thing;  that  is,  they  have  no 
charge  to  utter.  At  this  part  of  the 
poem  a  ludicrous  incident  is  introduced. 
The  Devil  Jsmodeus  (or,  perhaps,  I  should 
say  Asmodeus,  as  the  Greek  word  is 
A(r/Lia>5cuos),  is  brought  upon  the  stage.  You 
are  probably  aware,  gentlemen,  that  this 
DaBmon  is  the  Diable  Boiteux,  or  **  the 
Devil  on  Two  Sticks,"  of  Lc  Sage,  who, 
in  his  novel  of  that  name,  makes  him 
jump  out  of  a  bottle,  and,  standing  upon 
two  sticks  before  the  student  of  Sala- 
manca, recount  to  him  the  history  of  the 
Spanish  capital.  This  Daemon,  who  is 
supposed  to  have  great  interest  in  the 
aflairs  of  men,  finds  Mr.  Southey  at  his 
residence  on  earth,  writing  the  Vision  of 
Judgment,  and  carries  him  up  on  his 
shoulders  to  the  gates  of  Heaven.  An 
opportunity  is  thus  taken  of  throwing 
ridicule  on  the  writing  of  Mr.  Southey. 
The  Dasmon  Asmodeus  is  asked  what  bur- 
then he  has  got.  He  describes  it,  and 
the  Laureate  afterwards  proposes  to  read 
some  of  his  verses.  The  whole  assembly, 
naturally  enough,  object  to  hearing  the 
Laureate's  hexameters,  and  the  mere  pro- 

Eosition  produces  such  murmuring  that 
t.  Michael  is  obliged  to  command  silence. 
An  audience  is  granted,  but  the  poet  has 
no  sooner  read  one  or  two  hexameters 
than  a  general  uproar  is  created,  and 
St.  Peter  with  his  keys  knocks  down  the 
Laureate  into  one  of  his  own  Lakes.  The 
grand  object  of  this  poem  is,  as  you 
perceive,  to  throw  ridicule  on  another 
poem,  (a)        Oeorge    3    is     received     into 


(a)  "  The  Vision  of  Judgment  was  written  in 
a  fit  of  indignation  and  disgust  at  Mr.  Southey 's 
nonsense  ;  and  we  confess  that  had  we  seen  a 
copy  of  it  in  Italy  before  it  went  to  press  (for 
we  had  none  by  us),  we  should  have  taken 
more  pains  to  explain  one  or  two  expressions 
with  regard  to  that  Prince.  Had  the  Preface 
also,  entrusted  to  Mr.  Murray,  been  sent,  as  it 
ought  to  have  been,  to  the  new  publisher,  much 
of  the  unintended  effect  produced  upon  weak 
minds  would  have  been  explained  away  at 
once — that  effect  which  the  hypocritical 
enemies  of  the  *  Liberal '  at  once  delighted  to 
assist  in  producing,  and  most  pretended  to 
deprecate.  But  the  virtues  of  the  late  King, 
though  of  a  negative  kind,  were  of  a  kind  calca- 
lated  to  excite  a  great  many  feelings  in  favonr 
of  him  in  m  socie^  like  that  of  England ;  while 
his  vices   (pardon    us,   dear  self-love  of  oar 


Heaven,  and  there  is  an  end  of  it.  This, 
gentlemen,  is  the  head  and  front  of  Lord 
Byron*s  offending. 

My  learned  friend  was  not  justified  in 
the  attack  which  he  made  on  that  noble* 
man,  for  I  am  authorised  to  say  that  Lord 
Byron  would  never  have  shrunk  from 
appearing  to  answer  a  prosecution  for  this 
or  any  other  of  his  works,  if  Mr.  Murray 
had  thought  proper  to  indict  him.  I  be- 
lieve, however,  that  if  Lord  Byron  had 
been  hero  this  prosecution  would  never 
have  been  instituted.  Lord  Byron  appears 
to  entertain  a  strong  feeling  of  resent- 
ment towards  the  Laureate  ;  for  it  is  the 
privilege,  or  the  misfortune,  of  poets  to 
be  extremely  irritable  and  bitter  in  their 
resentments ;  and  the  machinery  of  this 
poem  seems  introduced  chiefly  for  the  pur- 
pose of  satirising  Mr.  Southey' 8  poetry, (a) 
which  is  represented  as  so  bad  that  neither 
Heaven  nor  Hell  could  endure  it.  He 
who  can  for  a  moment  suppose  that  is  & 
libellous  attack  on  his  late  Majesty,  im- 
puting to  him  such  a  character  as  must 
wound  the  peace  of  his  successor,  does 
not  understand  the  work  or  the  motive  of 
the  allusions  in  it.  Great  allowance  is  to 
be  made  for  poetic  license.  The  poet» 
when  he  is  hurried  away  by  the  frenzy  of 
the  Muse,  is  not  bound  by  the  same  strict 


countrymen,  for  supposing  that  you  have  vices) 
were  equally  calculated  to  be  overlooked  in  a 
certain  general  blindness  prevailing  on  that 
subject.  Yet  to  those  vices  —extreme  self-will^ 
for  instance,  suUenness  of  purpose,  a  strong 
natural  vindictiveness,  &c. — was  owing  the 
bloody  protraction  of  the  American  war,  to 
those  vices,  as  well  as  to  Mr.  Pitt's  haughty 
sympathy  with  them,  was  mainly  owing  that 
general  war  against  liberty  which  was  raised 
among  the  despots  of  the  Continent;  and  if 
certain  staid  or  well-intentioned  people  suppose 
that  persons,  quite  as  moral  and  pious  as  Uiem- 
selves,  could  not  hold  the  late  King  in  a  light 
very  different  from  their  own,  and  much  more 
revolting  than  even  we  hold  them,  they  are 
most  egregiously  mistaken.  What  was  thought 
of  George  the  Third's  natnral  character  by  a 
roan  of  the  highest  respectability,  who  knew 
him  intimately  at  Court — to  wit,  his  own 
governor  when  Prince  of  Wales — may  be  seen 
by  those  who  wish  to  do  you  justice  in  the 
Memoirs  of  James,  Earl  of  Waldeg^rave,  pub- 
hshed  by  the  aforesaid  Mr.  Murray."  Pre&ce 
to  the  second  volume  of  the  <*  Liberal." 

(a)  "I  have  written  about  sixty  stanxas of  a 
poem,  in  octave  stanzas  (in  the  Puloi  style, 
which  the  fools  in  England  think  was  invented 
by  Whistlecraft— it  is  old  as  the  hills  in  Italy), 
called  *  The  Vision  of  Judgment,'  by  Qnevedo 
Redivivus.  In  this  it  is  m^  intention  to  pot  the 
said  George's  apotheosis  m  a  Whig  point  of 
view,  not  forgetting  the  Laureate,  for  his  pre- 
face and  other  demerits."  Byron  to  Moore, 
October  1,1821. 
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rules  as  the  historian.    Poetry  must  Dot 
bo  tried  by  too  rigid  a  scrutiny : — 

**  GadKooks,  woold  you  Toach  for  the  truth  of 
a  song  ?  ** 

bad  been  said  by  a  facetious  Totary  of  the 
Musee.  You  cannot,  gentlemen,  declare 
that  it  was  the  intention  of  the  writer  to 
wound  the  feelings  of  his  present  Majesty 
by  a  libel  on  the  late  King,  unless  you  are 
prepared  to  maintain  this  proposition, 
that  no  man  shall  write  anything  affecting 
the  character  of  a  deceased  monarch, 
without  being  liable  to  prosecution.  If 
yon  do  this,  you  will  set  an  example 
which  cannot  fail  to  be  most  fatal  to  the 
country.  If  you  wish  to  maintain  the 
right  which  every  man  has  to  discuss, 
and  deliver  his  judgments  on,  the  events 
of  history,  you  will  treat  this  prosecution 
with  the  contempt  and  scorn  which  it 
merits.  Lord  Byron  has  done  no  more  in 
this  poem  than  he  had  an  undoubted  right 
to  do,  if  he  had  discussed  the  merits  of 
the  late  reign  in  prose.  It  has  been  well 
observed  by  a  popular  poet  — 

"  Unjustly  poets  we  asperse. 

For  truth  shines  better  clad  in  verse. 
And  e*eu  the  fictions  wc  pursue 
Do  but  insinuate  all  is  true." 

Waste  of  blood,  useless  expenditure  of 
treasure,  and  loss  of  empire,  these,  gen. 
tlemen,  I  repeat,  are  the  cUsastrous  events 
which  characterise  the  late  rei^.    If  a 
man  has  the  right  to  declare  this  openly 
in  prose,  I  should  be  glad  to  know  why 
he  18  charged  with  a  Ubel  for  insinuating 
it  in  verse.    There  is  a  salutai-v  practice 
in  the  Empire  of  China,  which  is  men- 
tioned by  P^re  Bu  HcUde,     There  are  two 
oflBcers  in  that  Empire  whose  duty  it  is  to 
write  down  everything  the  Emperor  says 
and  does  in  his  private  councils,  and  this 
record  is  published  immediately  after  his 
death.      On  one  occasion    the  Emperor, 
finding    some     circumstance    mentioned 
which  he  did  not  quite  like,  tore  the  leaf 
out  of  the  record;  but  the  next  day  he 
found  the   passage    restored,    with    this 
additional  fact,  that  his  Majesty  had  torn 
the  leaf  out  of  the  record.  1ji  this  country  * 
kings  are  exempt  from  personal  respon- 
dbility  during  tneir  lives,  but  there  is  a  ' 
tribunal  before  which  they  may  be  called  ;  | 
they  are  responsible  to  posterity.    If  you  | 
declare  this  publication  to  bo  a  libel,  you 
will,  as  far  as  in  you  lies,  take  that  re- 
sponsibility awa^.     If  all  kings,  be  their 
cnaracter  what  it  may,  are  to  be  lauded  | 
in  the   same  strain  of  undiscriminating  \ 
panegyric,  tho  responsibility  to  posterity  | 
whicn  may  restrain  a  wicked  monarch  is  ^ 
destroyed,  and  there  can  be  no  distinction 
between  the  best  and  the  worst  of  princes  ; 
history  will  cease  to  teach  by  example; 
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all  literature  will  bo  blasted,  destroyed, 
and  paralysed;  all  generous  energy  will 
be  repressed  bj  base  servility  and  time- 
serving obsequiousness ;  enlightened  feel- 
ing will  shrink  before  the  withering 
influence  of  unrestrained  despotism. 

I  regret  my  inability  to  give  adequate 
expression  to  the  strong  feelings  which  I 
entertain  on  the  subject  of  this  prosecu- 
tion. I  declare  most  conscientiously 
that  I  never  before  happened  to  bo  en- 
gaged in  a  cause  in  which  I  felt  that  the 
ground  upon  which  I  stood  was  more 
delicate  ;  while  I  am  sensible,  at  the  samo 
time,  of  the  imperious  necessity  of  de- 
claring my  strong  conviction  that  the 
attempt  to  convict  the  author  or  pub- 
lisher of  this  poem,  on  the  ground  of  its 
being  a  libel  on  his  late  Majesty,  is  most 
impertinent  and  ridiculous,  and  that  it 
ought  to  be  met  by  no  other  sentiments 
on  your  part  than  those  of  contempt  and 
indignation,  (a) 

Summing  Up. 

Abbott,  C.J.,  proceeded  to  sum  up 
the  evidence.  Having  stated  the  nature 
of  the  indictment,  he  said  that  the  jury 
would  see  that  the  charge  was  of  a  com- 
prehensive nature.  He  had  no  hesitation 
m  sayina: — and  the  counsel  for  the  de- 
fendant, he  was  sure,  would  not  question 
his  assertion — that  a  publication  tending 
to  disturb  the  mind  of  living  individuals, 
and  to  bring  them  into  contempt  and 
disgrace  by  reflecting  upon  persons  who 
were  dead,  was  an  offence  against  the 
law. (6)  The  jury  were  to  say  whether 
the  poem  they  had  heard  fell  within  that 


(a)  See  Cobbett's  remarks  on  this  speech, 
Weekli/  Political  Register,  Jan.  24,  1824. 

(6)  See  as  to  publications  defamatory  of  dead 
persons,  Coke  arguendo  in  Wraynham*s  6'aj»e, 

2  St.  Tr.  1073 ;  Ve  Libellis  Famosis  5  Co. 
Uep.  125a  ;  R.  v.  Topham,  4  T,  R.  126 ;  Reg. 
V.  Labouchere,  12  Q.  B.  D.  320;  Reg.  v.  Entor, 

3  Times  L.R.  366  (where  Stephen,  J.,  in  directin;^ 
the  jury,  is  reported  to  have  said  :  "  There  must 
he  a  vilifying  of  the  deceased  with  a  view  to 
injure  his  posterity.  The  dead  have  no  rights 
and  can  suffer  no  wrongs.  The  linn;^  alone  can 
be  the  subject  of  legal  protection,  and  the  law  of 
libel  is  intended  to  protect  them,  not  against 
everv  writing  which  gives  them  pain,  but  against 
writmgs  holding  them  individually  to  hatred, 
contempt,  and  ridicule  .  .  To  speak  broadly, 
to  libel  the  dead  is  not  an  offence  known  to  our 
hiw.  .  .  I  think  that  it  is  a  fatal  objection 
to  several  counts  of  the  indictment  that  they  aver 
only  a  tendency,  and  not  an  intention,  to  injure 
and  to  excite  a  breach  of  the  peace  ")  ;  Common- 
wealth of  Massackuaetts  v.  Clap,  4  Mass.  168  ; 
Hawkins  P.  C.  1,  c.  73;  Borthi^ick  on  Libel, 
169  *,  Holt  on  Libel,  228  n  ;  Bishop  on  Criminal 
Law,  2,  s.  939 ;  Stephen's  Digest  of  the 
Criminal  liaw,  208  n. 
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description,  and  whether  it  had  been 
made  out  to  their  satisfaction  that  sach 
was  \i%  nature  and  probable  object.  They 
were  released  from  any  consideration  of 
how  far  it  was  competent,  when  the  grave 
had  closed  over  a  deceased  monarch,  for 
any  man  to  discuss  his  character  and  con- 
duct. The  question  was  only  whether  the 
publication  in  question  was  defamatory  of 
his  late  Majesty,  and  calculated  to  disquiet 
the  mind  of  his  present  Majesty,  and  to 
bring  his  descendants  into  oisgrace,  con- 
tempt, and  scandal. 

In  deciding  that  question,  they  ought 
to  surrender  their  judgment  to  no  man. 
He  asked  them  not  to  do  so.  He  asked 
them  only  to  exercise  their  judgment 
according  to  their  own  good  sense,  their 
reason ,  and  their  consciences.  The  present 
prosecution  was  instituted  by  a  private 
individual.  By  the  laws  of  the  country 
this  was  permitted ;  for  if  no  prosecutions 
were  allowed  but  by  the  constituted 
officers,  too  much  would  be  left  to  those 
officers,  and  such  a  restriction  might  be 
made  the  means  of  shielding  offenders 
from  punishment.  Upon  the  whole  he 
thought  this  principle  was  highly  favour- 
able to  the  public  liberties.  The  only  way 
in  which  an  argument  could  be  founded 
upon  it  was  that  which  had  been  adopted 
by  the  leaiiied  counsel  for  the  defendant, 
namelv,  that  if  the  production  had  been 
offensive,  it  would  have  been  taken  up  by 
the  Crown  officers.  With  that  considera- 
tion the  jury  had  nothing  to  do. 

They  were  to  form  their  opinion  on  the 
contents  of  the  libel  itself.  The  poem 
was  of  considerable  length,  and  the 
counsel  for  the  defendant  had  thought 
right  to  have  the  whole  of  it  read.  The 
whole  being  read,  he  should  be  wanting 
in  his  duty  if  he  did  not  declare  his 
abhorrence  at  the  tone  of  impiety  which 
pervaded  it.  Whether  a  similar  tone 
pervaded  another  poem  which  had  been 
alluded  to  he  did  not  know.  The  latter 
poem  had  been  supposed  to  be  known  to 
all ;  he  could  not  say  that  it  was  unknown 
to  him  by  means  of  extracts,  as  well  as 
that  which  was  the  object  of  the  present 
prosecution.  But  he  did  by  one  as  he 
had  done  by  the  other  ;  he  liad  no  great 
leisure,  and  his  taste  had  been  formed  in 
so  severe  a  school  that  he  soon  laid  them 
both  aside  as  equally  unworthy  in  a 
merely  literary  point  of  view.  Their 
attention  had  been  already  directed  to 
some  of  the  earlier  parts  of  the  poem. 
There  was  another  stanza  in  which 
"  A  thirst  for  gold, 
The  beggar's  vice," 
occurred,  and  the  following  stanza  *'  From 
Ca9s»r*8  school"  seemed  to  him  to  con- 
tain allutions,  not  to  the  eT«nts  of  his 


reign,  but  to  his  personal  character  and 
conduct.  Then  it  had  been  said  that  all 
this  was  put  into  the  mouth  of  the  Evil 
Spirit,  and  that  the  poet  was  not  expressing 
his  own  sentiments.  Of  this  they  were  to 
judge,  and,  looking  at  the  whole,  were  to 
say  whether  the  author  meant  to  say  this, 
or  only  to  make  the  Spirit  of  Falsehood 
say  it.    In  the  conclusion  the  poet  said  — 

"  All  that  I  saw  id  the  confusion 

Was  that  King  George  slipped  into  Heaven." 

The  jury  would  consider  whether  this  was 
intended  to  do  away  what  had  been  said 
before.  First,  therefore,  they  would  ex- 
amine whether  the  tendency  of  the  poem 
was  to  taint,  disgrace,  and  vilify  the  fame 
of  the  late  King ;  and,  secondly,  whether 
it  was  calculated  to  disturb  and  disquiet 
the  mind  of  the  present  King,  and  to  bring 
him  and  others  into  public  scandal  and  dis- 
grace. Human  society  was  so  constituted, 
for  human  nature  was  so  constituted,  that 
the  honour  and  dignity  of  a  father  were 
connected  with  that  of  a  son  ;  and  there 
was  no  son  who  must  not  be  disturbed 
and  disquieted  by  imputations  on  his 
father.  If,  therefore,  the  jury  considered 
this  publication  of  that  character,  it  would 
follow  that  its  effect  must  be  to  bring  the 
son  into  scandal  and  disgrace.  K  it  was 
defamation,  it  could  not  be  entitled  to  the 
latitude  which  should  be  afforded  to  free 
discussions  of  the  events  of  the  reign  and 
of  the  character  of  the  late  King,  and  it 
must  have  the  effect  of  disturbing  the 
minds  of  his  present  Majesty  and  the  other 
members  of  his  family,  and  of  bringing 
them  into  disgrace.  If  the  jury  thought 
so,  they  would  find  a  verdict  against  the 
defendant ;  if  otherwise,  they  would  acquit 
him ;  but  they  would  let  their  decision,  in 
any  case,  be  the  result  of  their  conviction. 
The  jury  then  retired ;  and  having  been 
absent  nearly  half-an-hour,  returned  with 
a  Vei'dict  of  Guilty  against  the  defendant. 


The  Court  of  King's  Bench. 
Saturday,  June  19, 1824. 

Abboit,  C.J. :  You  pray  a  judgment  of 
the  Court  P 
AdolpkuB:  If  your  Lordship  pleases,  (a) 
Abbott,  C.J.,  stated  that  tnis  was  an 
indictment  tried  before  him.  The  indict- 
ment charged  the  defendant  with  having 
published  a  libel  calculated  to  vilify  the 
character  of  Oeorge  3,  and  thus  t3  wound 
the  feelings  of  his  Majesty  Charge  4.  His 
Lordship  read  the  passages  charged  as 
libellous. 

(a)  Adolphus  bad  on  May  17  moved  for 
judgment,  but  it  was  agreed  to  bring  on  the 
matter  on  a  subsequeat  £ij. 
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SearleU:  Before  the  Coui-t  proceeds  in 
this  case,  I  wish,  if  it  be  not  too  late,  to 
submit  some  considerations  why  a  new 
trial  onght  to  be  granted  in  this  case. 
The  reason  why  I  have  not  moved  earlier 
is,  that  the  defendant  having  no  attorney, 
I  had  no  commnnication  with  him  on  the 
snbject  until  my  learned  friend,  Hr. 
Adoiphus,  called  the  defendant  up  for 
judgment,  when  he  suggested  whether  or 
not  a  new  trial  ought  to  be  moved  for  on 
the  ground  of  misdirection  by  my  Lord 
Chief  Justice.  It  is  usual  to  move  on  the 
notes  of  the  charge,  but  in  this  case  I  have 
them  not.  The  ground  on  which  I  move 
lies  in  a  narrow  compass.  It  is  founded 
on  the  summing  up  of  his  Lordship. 

Abbott,  C.J. :  I  think  I  left  it  to  the 
jury  whether  the  passages  indicted  injured 
the  character  of  his  Majesty's  father,  and 
wounded  the  feelings  of  his  Majesty  P 

SearleU :  Yes,  ngr  Lord ;  but  I  wish  to 
submit  to  your  Lordship  considerations 
which  show  that  it  was  in  effect  a  mis- 
direction. The  whole  of  the  poem  was 
read,  not  from  any  pleasure  1  felt  in 
hearing  it,  I  assure  jpa,  but  for  this 
reuaon — the  air  of  levity  which  charac* 
terises  the  poem  was  not  charged  in  the 
indictment,  and  I  wished  the  whole  to 
be  read  in  order  to  bring  under  the 
view  of  the  Court  and  the  jury  that 
it  was  throughout  intended  to  ridicule  the 
]Ht>duotion  of  another  person, (a)  which 
was  fuU  of  the  most  fulsome  flattery,  and 
which  contained  the  same  machinery,  and 
treated  of  the  same  subject  in  every 
respect. 

Abbott,  C.J. :  No  such  subject  was 
ever  before  the  jury.  No  poem  of  that 
kind,  if  poem  it  he,  was  submitted  to 
them. 

ScarleU:  My  Lord,  they  must  he  sup- 
posed to  know  the  concurrent  literature 
of  the  age.  No  person  can  be  prosecuted 
or  successfully  defended  if  the  subject,  its 
intention  and  object  are  not  understood. 
The  author  of  the  other  production  is  in 
this  new  poem  supposed  to  be  carried  up 
to  the  mock  trial,  and  to  be  found  in  the 
very  act  of  writing  what  is  so  pointedly 
ridiculed  in  the  verses  in  question.  The 
substance  of  your  Lordship^s  summing  np 
was,  "  We  must  suppose  every  man  intends 
the  consequences  of  his  own  actions ;  and 
if  you  find  in  this  charge  what  would 
wound  the  feelings  of  ordinary  men,  you 
must  suppose  that  his  Majesty  has  those 
feelings,  and  find  the  defendant  guilty." 
T  deny  the  fact:  I  deny  the  reasoning 
"  that  a  man  must  have  meant  the 
consequence  of  his  action.*'  To  make 
him  responsible  for  having  intended  the 


(a)  Sec  above,  p.  95. 


consequences^  they  must  bo  obvious  ecu- 
sequences. 

Abbott,  C.  J. :  I  have  no  doubt  that  I  so 
put  it  to  the  jury — that  I  said  natural  and 
ordinary  consequences. 

Scarlett:  That   they  are    natural  and 
ordinary  consequences  must  be  obvious, 
in  order  to  prove  that  they  were  intended. 
But  the  second  point  I  have  to  submit 
is,  that  the  particular  character  of  the 
person  whose  feelings  are  alleged  to  be 
wounded  renders  the  reasoning  inappli- 
cable in  this  case.    If  a  monarch  has  the 
ordinary  feelings  of  a  man — ^which  I  do 
not  denv — and  the  jury  are  to  presume 
that  he  has  those  feelings,  yet  it  oecomes 
the  monarch  of  a  free  people,  whatever 
observations  may  be  maae  on  ihe  private 
and  political  character  of  his  predecessor, 
and  nowever  painful  they  may  be  to  his 
feelings    as    tne    representative   of   the 
family,  to  temper  his  feelings  with  a  duo 
regard  to  his  own  situation,  and  not  to  bo 
affected,  like  a  private  individual,  by  any 
representation  of  his  predecessor.   I  stated 
publicly,  and  I  now  repeat  publicly  and 
candidly,  that  the  placing  of  this  indict- 
ment on  the  files  of  this  Court  is  one  of 
the  greatest  insults  to  the  monarch  of 
this  country  which  was  ever  offered.    To 
have  it  stated  on  the  records  of  this  Court , 
that  to  describe  the  late  King's  reign  as  a 
bloody  reign,  to  say  that  the  late  King 
had    failings     mixed    up    with    virtues, 
wounds    the    feelings    of     his    present 
Majesty,  is  the  grossest  insult.    What  is 
it  but  to  say  that  any  representation  of 
his  predecessor  which  is  offensive  to  him 
is  to  be  put  down  bv  the  arm  of  the  law  P 
I  lay  down  no  rule;  I  attempt  not  to 
define  the  boundaries  within  which  he 
must  range  who  draws  the  character  of  a 
deceased  King.    But  if  it  be  deemed  a 
libel  because  it  is  offensive  to  the  reigning 
Monarch,  there  is  an  end  to  all  history  as 
well   as   to    all   poetry.     The   reigning 
Monarch  must  be  respected  in  his  life- 
time ;  that  is  necessary  for  the  peace  of 
society  and  the  preservation  of  his  go- 
vernment.   But  it  would  be  the  greatest 
calamity  to  mankind  if  the  mouths  of 
all  persons  must  be  shut  when  he  is  dead. 
The  poem  which  this  ridicules  is  a  de- 
clarea  panegyric,  which  I  blame  not.   But 
in  the  account  of  the  proceedings  before 
the  gates  of  Heaven,  tne  author,  for  the 
purpose  of  raising  a  mortal,  lets  down  the 
immortals.     George  3   is   censured  by  a 
faction.    It  is  called  the  Evil  Spirit,  but 
the  faction  means  the  Opposition.    Great 
abuse  is  cast  ^pon  Oeorge  3  by  this  faction, 
and  JwniiM,  WUkes,  and  Washington  are 
called  as  witnesses.    In    this   poem,  in 
ridicule  of  the  panegyric,  the  same  ma- 
chinery is  used ;  the  same  accusations  are 
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made  by  the  Evil  Spirit.  I  know  not  why 
the  charges  here  put  into  the  month  of 
the  Prince  of  Air  must  be  the  truth.  The 
same  witnesses  are  called,  and  they  decline 
any  accusation.  Much  praise  is  bestowed 
on  the  deceased  monarch  by  his  friends. 
All  this  is  evidently  intended  for  the  sole 
purpose  of  ridicuimg  the  other  person, 
whose  machinery  was  the  same. 

Abbott,  C.J.,  said  he  had  never  stated 
to  the  jury  that  the  design  was  improper. 

Scarlett:  True;  but  I  submit  that  the 
way  in  which  it  ought  to  have  been  left  to 
the  jury  was,  Do  you  believe  that  the  real, 
not  the  constructive,  design  was  to  attack 
the  feelings  of  his  Majesty  ? 

Abbott,  C.J.,  asked  Mr.  Adolflius  if  he 
had  a  note  of  the  summing  up. 

Palteson  read  his  note  of  it. 

Bayley,  J.,  considered  the  direction  of 
the  Chief  Justice  most  accurate  in  point 
of  law,  and  most  temperate  in  its  terms. 
The  law  was,  that  the  consequences  of 
the  act  must  be  in  the  mind  of  the  person 
who  published.  The  next  position  was, 
that  the  natural  conseauence  was  not  to 
wound  the  feelings  of  nis  Majesty.  Dis- 
cussion ought  to  bo  free,  but  that  did 
not  let  loose  every  pen  and  every  mind. 
Discussion  consisted  of  facts  and  conclu- 
sions. If  the  conclusion  only  was  given 
without  the  premises,  it  was  not  discus- 
sion. No  duly  constituted  mind  could 
fail  to  be  irritated  by  such  abuse  as  that 
here  indicated.  Ho  selected  one  i)as- 
sage : — 

"  He  ever  warr'd  with  freedom  and  the  free, 
KatioDs  as  men,  home  subjects,  foreign  foes. 
So  that  they  uttered  the  word  *  Liberty,' 
Found  George  the  Third  their  first  oppo- 
nent," &c. 

Abbott,  C.  J.  :  I  own  I  am  surprised  at 
the  present  application.  The  impression 
on  my  mind  was,  that  I  left  it  to  the  jury 
in  the  manner  most  favourable  to  the 
defendant.  The  observation  respecting 
the  Prince  of  Air  being  the  speaker,  is  not 
applicable  to  the  first  stanza  charged,  in 
which  the  poet  speaks.  Are  we  to  suppose 
his  present  Majesty  is  not  affected  by 
abuse  of  his  father,  when  we  recollect 
that  the  motto  on  the  medal  struck  for 
the  coronation  was — Proprio  jure,  animo 
'paterrw? 

An  affidavit  by  the  defendant  was  then 
read.  It  stated  that  neither  he  nor  the 
writer  had  the  slightest  intention  of 
wounding  the  feelings  of  his  present 
Majesty.  The  sole  design  of  the  writer 
was  to  ridicule  the  poem  of  Mr.  SotUhey. 


The  defendant  had  discontinued  after  the 
verdict  of  the  jury  the  sale  of  the  work. 

The  Court,  having  consulted  a  few 
minutes. 

Bayley,  J.,  pronounced  the  sentence  of 
the  Court  to  the  following  effect : 

John  Hunt,  the  jury  found  you  guilty  of 
printing  and  publishing  the  libel  now  before 
the  Court.  The  Court,  having  no  reason  to 
suppose  that  you  are  the  author  of  the  poem 
which  you  printed  and  published,  imagine 
that  you  printed  and  published  with  other 
views ;  that  your  object  was,  in  a  great 
degree,  profit.  The  Court,  looking  at  the 
title  of  the  publication  as  well  as  such 
portion  of  the  contents  as  have  been  more 
particularly  selected  for  our  notice  as  well 
as  that  of  the  jury,  cannot  help  expressinpr 
their  disapprobation  of  the  libel,  and 
their  deep  regret  that  any  circumstance 
should  have  induced  you  to  publish  it.  It 
is  not  necessary  for  me  to  make  any 
comments  on  it.  The  Court  cannot  view 
it  as  resulting  from  the  spirit  of  fair 
discussion  or  allowable  satire.  In  your 
affidavit,  you  say  that  you  are  about  to 
prepare  a  new  edition  of  this  work,  with 
other  productions  by  the  same  author,  but 
that  in  such  a  publication  you  shall  ex- 
punge those  passages  which  the  jury 
pi'onounce  libellous.  I  am  not  aware  of 
all  the  contents  of  this  work.  There  may 
be  many  other  passages  not  specially 
pointed  out  to  the  Court ;  you  will  bear  in 
mind  that  you  do  it  at  your  peril.  Should 
you  re-publish  any  part  of  the  work,  and 
should  any  of  the  passages  in  such  repub- 
lication be  complained  of  and  brought 
before  the  Court,  after  the  warning  of,  the 
Court  will  know  how  to  deal  with  you  for 
such  offence.  The  sentence  of  the  Court  on 
you,  John  Hunt,  foryourpresent  offence  is, 
that  you  do  pay  to  the  King  a  fine  of  lOOi., 
that  you  enter  into  sureties  for  five  years, 
yourself  in  1,000^.,  and  two  sureties  in 
kjOOL  each;  and  that  you  be  imprisoned 
in  the  custody  of  the  Marshal  of  the 
Marshalsea  till  such  fine  be  paid,  and 
such  securities  given. 

The  defendant  paid  the  fine,  entered 
with  two  friends  into  the  required 
securities,  and  was  discharged. 


Materials  made  use  of. — The  indictment 
is  copied  from  the  original,  3  &  4  Geo.  4. 
Hilary  Term,  No.  18.  The  above  report  is 
from  the  "Examiner  "  newspaper  of  January  18, 
1824,  and  June  20,  1824.  The  reports  in  other 
newspapers  of  those  dates  have  been  consolted. 
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DOE  ON  THE  DEMISE  OF  THOMAS  against  ACKLAM. 


Judgment  of  the  Court  of  King's  Bench  by  Abbott,  C.J.,  Bayley, 

HOLROYD,  AND  BeST,  J.J.,  ON   MAY   31,   1824,  AS  TO  THE   EFFECT  OF 

THE  Treaty  of  1783  between  Great  Britain  and  the  United 
States  upon  the  nationality  of  Residents  in  the  latter 
Country.    (Reported  in  2  B.  &  C.  779  and  4  D.  &  R.  394.) 

By  4  Geo.  2.  c.  21.  s.  1,  children  born  out  of  the  legiance  of  the  Crown  whose  fathers  are 
"  nataral-hom  subjects  "  of  the  Crown  at  the  time  of  the  children's  birth  are  declared  to  be  natural- 
bom  subjects  of  the  Crown  to  all  intents  and  purposes  (extended  to  the  next  generation  by  13  Cko.3. 
c.  21.  s.  1). 

By  the  Treaty  of  1783  between  Great  Britain  and  the  United  States  of  America  Great  Britain 
acknowledged  the  United  States  to  be  free,  sovereign,  and  independent  States,  and  relinquished  all 
claims  to  ue  GoTemmeot,  proprietary,  and  territorial  rights  of  the  same  and  every  part  thereof. 

After  the  ratification  of  the  Treaty,  Frances  Ludlow  (afterwards  by  marriage,  Frances  Thomas), 
was  bom  in  Rhode  Island  of  parents  who  had  been  bom  respectively  in  New  York  and  Rhode 
Island  before  the  Treaty,  and  were  therefore  British-born,  but  who  had  since  the  Treaty  continued 
to  reside  in  the  United  States,  as  subjects  thereof. 

Alien:  Change  of  Nationality  by  Treaty, 

Held  by  Abbott,  C.J.,  Bayley,  Holroyd,  and  Best,  J  J., 

That  the  parents  of  Frances  Ludlow  having  before  her  birth  ceased  under  the  Treaty  to  be 
subjects  of  Great  Britain,  they  were  not  at  the  time  of  her  birth  *'  natural -bom  subjects  ** 
of  Great  Britain  within  the  meaning  of  4  Geo.  2.  c.  21.  s.  1,  and  consequently  Frances 
Ludlow  was  not  by  that  Act  made  a  natural-bom  British  subject  or  capable  of  inheriting 
lands  in  England ; 

'Huit  the  inhabitants  of  the  United  States,  at  the  time  of  the  treaty  of  1783,  became  inha- 
bitants of  an  independent  State,  and  therefore  aliens  by  British  law. 


Ejectment  to  recoyer  certain  premises 
in  Kingston-apon-HiilL  The  demise  was 
on  the  Ist  of  November  1821. 

At  the  trial  before  Abbott,  C.J.,  at  the 
York  Summer  Assizes,  1822,  the  jury 
found  a  special  verdict,  the  material  parts 
of  which  were  as  follows : — 

''Elisabeth  Harrison,  AJ).  1813,  became 
seised  in  her  demesne,  as  of  fee,  of  and  in  a 
certain  part  of  the  tenement  in  the  declaration 
mentioned ;  and  afterwards,  and  between  that 
year  of  1818,  E.  Harrison  became  ceised  in  her 
demesne,  as  of  fee,  of  and  in  the  residue  of  the 
tenements  in  the  declaration  mentioned;  and 
being  so  seised  thereof,  she  afterwards,  on  the 
26th  day  of  ^lovember,  1818,  at,  &c.,  died  so 
seised  of  the  said  tenements,  never  having  been 
married,  and  not  having  made  atiy  last  will  or 
testament. 

At  the  time  of  the  death  of  Elizabeth  Harri- 
son, Frances  Mary,  the  wife  of  Philip  Thomas, 
was  and  still  is  her  next  heir,  if  she,  the  said 
Frances  Mary,  can  by  law  inherit  the  said  tene- 
ments (Vom    Elisabeth    Harrison ;    and    Peter 


Harrison  was,  during  his  lifetime,  the  uncle  of 
£.  Harrison,  and  also  grand&ther  of  the  said 
Frances  Mary.  P.  Harrison,  being  a  natural-bom 
subject  of  this  kingdom,  went  from  Enghind  to 
America,  and  resided  for  many  years,  and  until 
the  time  of  his  death,  in  the  town  of  Newhaven, 
which  is  now  in  the  State  of  Cocnecticut,  in 
North  America,  but  which  was  at  that  time  in 
and  part  of  one  of  the  British  colonies  of  North 
America,  where  he,  Peter  Harrison,  held  for 
many  years,  and  at  the  time  of  his  death,  the 
office  of  collector  of  his  Majestjr's  customs. 

Peter  Harrison  died  at  Newhaven,  in  the  year 
1775,  leaving  several  children  him  surviving,  all . 
of  whom,  except  one  daughter,  Blisabeth,  died 
during  the  lifetime  of  Elisabeth  Harrison,  with- 
out leaving  any  issue  of  their  bodies  them  sur- 
viving. Elisabeth,  the  daughter  of  Peter  Harri* 
son,  on  the  22nd  day  of  October,  1781,  was 
married  at  Newport,  in  the  State  of  Rhode 
Island,  in  North  America  (which  State  of  Rhode 
IsUind  was  at  that  time  one  of  the  British  Colo- 
nies) to  James  Ludlow,  who  was  born  before 
the  year  1776  in  the  State  of  New  York,  which 
State  was  also,  at  the  time  of  the  birth  of  James 
Ludlow,  one  of  the  British  Colonies. 
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Jiiiues  Ludlow  was  originally'  broiij^lit  up  to 
the  profes^^ion  of  the  law.  Elizabeth  Ludlow 
died  iu  the  United  States  of  America,  in  the 
year  1790,  leaving  at  the  time  of  her  death  one 
daughter  only,  namely,  Frances  Mary,  now  the 
wife  of  the  said  P.  Thomas,  her  surviving.  The 
said  Frances  Mary  was  horn  at  Newport,  in 
America,  in  the  State  of  Rhode  Island,  on  the 
4th  day  of  February,  1784,  after  the  United 
States  of  America  were  recognised  as  free, 
sovereign,  and  independent  states,  as  herein- 
after mentioned,  and  was  marric<l  at  New  York, 
in  the  State  of  New  York,  one  of  the  Unite<l 
States  of  America,  to  P.  Thomas,  in  the  year 
1807. 

The  colonies  of  Connecticut,  Rhode  Island, 
and  New  York,  with  other  colonies  in  North 
America,  separated  themselves  from  the  Govern- 
ment and  Crown  of  Great  Britain,  and  united 
themselves  together,  and  on  the  4  th  day  of 
July,  1776,  declare<l  themselves  free  and  inde- 
pendent states,  by  the  name  and  style  of  the 
United  States  of  America. 

On  the  3rd  day  of  September  1783,  his  late 
Majesty  acknowledged  the  United  States  of 
America  to  be  free  sovereign,  and  independent 
states,  and  on  the  same  3rd  day  of  September,  a 
definitive  treaty  of  peace  was  signed  between 
his  said  Majesty  and  the  United  States  of 
America,  which  treaty  is  as  follows(a)  :  — 

'Article  1.  His  Britannic  Majesty  acknow- 
ledges the  said  United  States,  viz.,  New  Hamp- 
shire, Massachusetts  Bay,  Rhode  Island  and 
Providence  Plantations,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South  Carolina,  and 
Georgia,  to  be  free,  sovereign,  and  independent 
states ;  that  he  treats  with  them  as  such  ;  and 
for  himself,  his  heirs  and  successors,  relinquishes 
all  claims  to  the  Government,  propriety,  and 
territorial  rights  of  the  same,  and  every  part 
thereof. 

Article  3.  It  is  agreed  that  the  people  of  the 
United  States  shall  continue  to  enjoy  unmo- 
lested the  right  to  take  fish  of  every  kind  on 
the  Grand  Bank  and  on  all  the  other  banks  of  i 
Newfoundland  ;  also  in  the  Gulf  of  St.  Lawrence,  I 
and  at  all  other  places  in  the  sea,  where  the 
inhabitants  of  both  countries  used  at  any  time  \ 
heretofore  to  fish.     And  also  that  the  inhabi-  | 
tants  of  the  United  States  shall  have  liberty  to  | 
take  fish  of  every  kind  on  such  part  of  the  coast  I 
of  Newfoundland,  as  British  fishermen  shall  use 
(but  not  to  dry  or  cure  the  same  on  that  ishind),  ' 
and  also  on  the  coasts,  bays,  and  creeks  of  all  i 
other  of  His  Britannic  Majesty's  dominions  in 
America :  and  that  the  American  fishermen  shall 
have  liberty  to  dry  and  cure  fish  in  any  of  the 
unsettled  bays,  harbours,  and  creeks  of  Nova 
Scotia,  Magdalen  Islands,  and  Labrador,  so  long 
as  the  same  shall  remain  unsettled  ;  but  so  soon 
as  the  same,  or  either  of  them,  shall  be  settlecl,  it 
shall  not  be  lawful  for  the  said  fishermen  to  dry 
or  cure  fish  at  snch  settlement,  without  a  pre- 
vious agreement  for  that  purpose  with  the  in- 
habitants,   proprietors,    or    possessors    of    the 
ground. 


(a)  Chalmerb's  Collection  of  Treaties^  2,  528. 


Article  4.  It  is  agreed  that  the  creditors  on 
either  side  shall  moot  with  no  lawful  impediment 
to  the  recover}'  of  the  full  value  in  sterling 
money  of  all  bond  fide  debts  heretofore  con- 
tracted. 

Article  5.  It  is  agreed  that  the  Congress  shall 
earnestly  recommend  it  to  the  legislatures  of  the 
respective  States  to  provide  for  the  restitution 
of  all  estates,  rights,  and  properties,  which  have 
been  confiscated,  belonging  to  real  British  sub- 
jects ;  and  also  of  the  estates,  rights,  and  pro- 
perties of  persons  resident  in  districts  in  the 
possession  of  his  Majesty's  armies,  and  who 
have  not  borne  arms  against  the  said  United 
State? ;  and  that  persons  of  any  other  descrip- 
tion shall  have  free  liberty  to  go  to  any  part  or 
parts  of  any  of  the  thirteen  United  States,  and 
therein  to  remain  twelve  months  unmolested  in 
their  endeavours  to  obtain  restitution  of  such  of 
their  estates,  rights,  and  properties,  as  may  haive 
been  confiscated ;  and  that  Congress  shall  also 
earnestly  recommend  to  the  several  States  a  re- 
consideration and  revision  of  all  Acts  or  hiwg 
regarding  the  premises,  so  as  to  render  the  raid 
laws  or  Acts  perfectly  consistent,  not  only  with 
justice  and  equity,  but  with  that  spirit  of  con- 
ciliation which,  on  the  return  of  the  blessings  of 
pence,  should  universally  prevail.  And  that 
Congress  shall  also  earnestly  recommend  to  the 
several  States  that  the  estates,  rights,  and  pro- 
perties of  such  last-mentioned  persons  shall  be 
restored  to  them,  they  refunding  to  any  persons 
who  may  be  now  in  possession  the  bonu  fide 
price  (where  any  has  been  given)  which  such 
persons  may  have  paid  on  purchasing  any  of 
the  said  lauds,  rights,  or  properties,  since  ihc 
confiscation. 

And  it  is  agreed  that  all  persons  who  have 
any  interest  in  coufiscatetl  lands,  either  by  debt*;, 
marriage  settlements,  or  otherwise,  shall  meet 
with  no  la^vful  impediment  in  the  prosecution 
of  their  just  rights. 

Article  6.  That  there  shall  be  no  future 
confiscations  made,  nor  any  prosecutions  com- 
menced against  any  person  or  persons,  for  or 
by  reason  of  the  part  which  be  or  they  may 
have  taken  in  the  present  war ;  and  that  no 
person  shall  on  that  account  suffer  any  fiiture 
loss  or  damage,  either  in  his  person,  liberty,  or 
property ;  and  that  those  who  may  be  in  con* 
finement  on  such  charges  at  the  time  of  the 
ratification  of  the  treaty  in  America  shall  be 
immediately  set  at  liberty,  and  the  prosecutions 
so  commenced  be  discontinued. 

Article  7.  There  shall  be  a  firm  and  perpetual 
peace  between  his  Britannic  Majesty  and  the 
said  States,  and  between  the  subjects  of  the  one 
and  the  citizens  of  the  other,  wherefore  all 
hostilities,  both  by  sea  and  land,  shall  hence- 
forth cease;  a!l  prisoners  on  both  sides  shall 
be  set  at  liberty ;  and  his  Britannic  Majesty  shall^ 
with  all  convenient  speed,  and  without  causing 
any  destruction,  or  carrying  away  anv  negroes, 
or  other  property  of  the  American  inhabitants, 
withdraw  all  his  armies,  garrisons,  and  fleets 
from  the  said  United  States,  and  ixom  every 
port,  place,  and  harbour  within  the  same ;  leaving 
m  all  fortifications  the  American  artillery  that 
may  be  therein ;  and  shall  also  order  and  cause 
all  archives,  records,  deeds,  and  papers  belong- 
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ing  to  any  of  the  said  States  or  their  citizens, 
wluch  in  the  coarse  of  the  war  may  have  fallen 
into  the  hands  of  his  officers,  to  he  forthwith 
restored  and  delivered  to  the  proper  states  and 
persons  to  whom  they  helong."(a) 

The  special  verdict  then  stated  that  P. 
Thomas  and  Frances  Mary,  his  wife,  after- 
wards, to  wit,  on  the  Ist  day  of  November 
1821,  demised  to  the  said  John  Doe  the 
said  tenements,  with  the  appurtenances  in 
the  said  declaration  mentioned,  to  have 
and  to  hold  for  the  term  of  seven  years 
thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended  in  manner  and  form  as 
the  said  John  Doe  hath  in  that  behalf 
alleged,  by  virtue  of  which  demise  he,  the 
said  John  Doe,  entered  into  the  said  tene- 
ments with  the  appurtenances,  and  was 
possessed  thereof  until  the  said  Willktm 
Aeklam  afterwards,  to  wit,  on,  Ac,  entered, 
Ac.,  but  whether  or  not  upon  the  whole 
matter,  &c.,  in  the  usual  form. 

The  case  was  on  a  former  day  in  this 
(Easter)  term  (1824)  argued  by— 

Tindal  (b)  for  the  plaintiff:  In  order  to 
establish  the  plaintiff's  right  to  recover  in 
this  action  it  will  be  necessary  to  make 
out  three  propositions  :  Ist.  That  all  per- 
sons bom  within  the  colonies  of  North 
America  whilst  subject  to  the  Crown  to 
Great  Britain  were  natural-bom  subjects 
to  all  intents  and  purposes,  and  therelore 
capable  to  inherit  and  hold  lands  in  Great 
Britain.  2nd.  That  the  separation  of  the 
colonies  from  the  parent  state  and  the 
acknowledgment  of  their  independence 
did  not  in  any  manner  affect  the  charac- 
ter and  capacity  of  those  persons  who  had 
been  born  within  the  colonies  before  such 
separation  as  natural-bom  subjects  of  this 
kingdom,  but  that  they  continued  capable 


(a)  The  special  case  does  not  mention  the 
Treaty  of  Peace  of  28th  October  1795,  parts  of 
which  were  carried  into  effect  by  37  Geo.  3.  c.  97. 
Counsel  in  anpiment  and  the  Court  in  delivering 
judgment  referred  to  Article  9  of  that  Treaty, 
whSh  is  as  follows  :  •*  It  te  agreed  that  British 
sabjects,  who  now  hold  hinds  in  the  territories  of 
the  United  States ;  and  American  citizens,  who 
now  hold  lands  in  the  dominions  of  his  Mi^esty, 
shall  continue  to  hold  them  according  to  the 
nature  and  tenure  of  their  respoctire  states  and 
titles  therein ;  and  may  grant,  sell,  or  devise  the 
»me  to  whom  they  please,  in  like  manner  as  if 
they  were  natives ;  and  that  neither  they,  nor 
their  heirs  or  assigns,  shall,  so  ihr  as  may  respect 
the  same  hinds,  and  the  lepd  remedies  mcident 
thereto,  be  regwrded  as  ahens."  Marten's  Be- 
eueU  deM  Principaux  Traitis,  5,  662. 

(6)  Afterwards  Chief  Justice  of  the  Common 
lleas.  Many  of  the  authorities  cited  in  the 
arguments  of  Tindal  and  Fariie  appear  in 
Chalmers's  and  Reeves's  opinions  on  the  effect 
of  the  Treaty  of  1783.  Chalmers's  Opinions 
of  Rminent  Lawyers,  2,  367,  422. 


to  inherit  and  hold  lands  in  Great  Britain 
as  before.  3rd.  That  by  virtue  of  the 
25  Ed.  3.  or  the  7  Ann,  c.  5.,  explained  by 
4  Geo.  2.  c.  21.,  persons  born  within  the 
United  States  of  America  since  their  in- 
dependence has  been  acknowledged  haye 
the  same  right  to  inherit  and  hold  lands 
as  their  parents  who  were  bom  before 
that  time. 

The  first  proposition  is  so  clear  that  it 
is  rather  to  be  assumed  than  to  be  argued. 
(This  was  conceded  on  the  other  side.) 
Then  James  Ludlow,  the  father,  and  Eliza- 
beth Harrison,  the  mother  of  Mrs.  Thomas, 
were  natural-born  subjects  of  Great  Bri- 
tain,  able  to  purchase,  hold,  inherit,  and 
transmit  lands. 

The  question  upon  the  second  prqaosi- 
tion  is  simply  whether  persons  bom  in 
the  colonies  before  the  separation  did,  in 
consequence    of  the   sepa^tion,  become 
aliens,  and  thereby  incapable  to  hold  or 
inherit  lands  in  Great  Britain ;  for  alienage 
is  the  only  incapacity  now  in  question. 
That  they  did  not  become  aliens  will  be 
made  clear  by  the  arguments  arising  from 
the  situation  of  the  parties  at  the  time 
when  the  independence  of  the  colonies 
was  acknowledged ;  secondly  by  the  lan- 
guage of  the  treaty  containing  that  ac- 
knowledgment, subsequent  treaties,  and 
various  Acts  of  Parliament  sanctioning 
those  treaties  ;  and,  lastly,  by  authorities 
in  the  books.    And  here  it  may  be  observed 
that  the  affirmative   of  alienage  lies  on 
the  other  side.    Mr.  Ludlow  was  a  natural- 
bom  subject ;  it  is  sufficient  for  the  plain* 
tiff  to  show  that  he  was  natus  ad  fidem 
regis;  it  is  for  the  defendant  to  make  out 
that  he  became  an  alien.    The  situation  of 
the  parties  at  the  end  of  the  war  does  not 
furnish  any  reason  for  supposing  that  this 
ooimtry  intended  to  make  all  the  inha- 
bitants of  the  United  States  aliens.     It 
would  have  destroyed  whatever  hopes  of 
a  reconciliation  and  reunion  were  then 
entertained.    Neither  could  the  Americans 
have  any  object  in  becoming  aliens.    Many 
of  them  held  lands  in  this  country  at  the 
beginning  of  the  war ;  they  were  natural- 
born  subjects,  as  such  had  various  privi- 
leges, and  they  revolted  because  they  con- 
sidered that  some  of  those  privileges  had 
been  violated.     It  cannot,  therefore,  bo 
supposed  that  they  would  be  anxious  to 
abandon  any  of  them.    There  was  nothing 
in  the  claim  of  their  independence  by 
which  they  could  be  rendered  aliens ;  they 
could  not  of  their  own  accord  and  by  their 
own  act  throw  off  their  allegiance.    Nemo 
potest   emere  patrjam.ja)     Again,  many 


(a)  See  the  Naturalisation  Act,  1870, 88  Vict, 
c.  14,  as  to  the  present  state  of  the  law.  Co. 
Utl.,  129a  ;  Foster's  Crown  Law,  pp.  15, 188  ; 
ruling  of  Pigott,  C.B.,  in   an  appUcation  for 
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imliviJuiilri  adhered  to  the  parent  .state ; 
would  they  bccorac  aliens  ?  If  so,  it  must 
be  on  the  ground  that  the  whole  nation, 
and  therefore  every  individual  of  the 
nation,  became  alien.  Now,  the  nation 
could  only  bo  Beparatcd  from  this  country 
by  one  of  three  modes:  by  cession,  by 
conquest,  or  by  voluntary  separation,  ac- 
knowledged and  sanctioned  by  the  Legis- 
lature. If  the  Crown  cedes  a  colony,  that 
will  not  convert  into  aliens  those  who  wore 
before  natural-boni  subjects,  and  deprive 
them  of  the  privileges  to  which  as  such 
they  were  entitled. (a)  When  Florida  was 
ceded  to  Spain  did  those  inhabitants  who 
held  lands  here  become  liable  to  lose  them 
upon  office  found,  or  would  they  be  in- 
capable of  transmitting  them  to  their 
heirs  ?{h)  If  not,  it  is  clear  that  cession 
alone  does  not  make  the  inhabitants  of  a 
colony  aliens. (c)     Neither  can  theybereu- 

a  mixed  jury  in  Warreii's  case,  Chamney's 
lleport,  J).  17;  and  Appendix  F.  of  Rej)ort  of 
Naturalisaliou  Commission. 

See  al.'JO  Cicero  }>vo  Balboy  11  ;  proCtecimt.  34  ; 
pro  DomOy  29  ;  Mommson's  Staatsrocht,  3,  1, 
635,  639  ;  lloltzeudorfrs  Encydopiidie  der 
liechtswissenschnfty  1798. 

(«)  Forsyth's  Cases  on  Constitutional  Tiaw, 
186  ;  the  authorities  cited  in  the  arguments  in 
Damodhav  Gordhan  v.  Deoram  Knnji,  3 
Cowell's  ].  A.,  102  ;  Marshall,  C.J.,  in  United 
States  v.  Pt'rrheman,  7  l*et.,  p.  87  ;  Jones  v. 
McMastevs,  20  IIow.  8  ;  Leitsendorfer  \ .Weh1)y 
20  How.  176;  United  States  v.  liepentiyny, 
r>  Wall.  211. 

(/*)  East  Florida  was  ceded  to  Spain  by  the 
Treaty  of  Versailles,  Jan.  20,  1793.  As  to  the 
etrcct  of  the  treaty  on  the  status  of  the  inliahi- 
tiints,  see  dehate  on  preliuiiuary  articles  of  peace, 
I'arliamentary  History,  1782-3,  p.  431.  In 
discussing  the  effect  of  the  Treaty  of  February 
22,  1819,  by  which  Spain  ceded  the  Floridas  to 
the  United  States,  Marshall,  C.J.,  in  United 
States  v.  Pevchenian  (7  Pet.  p.  87),  says  "It  is 
very  unu.sual,  even  in  case  of  conquest,  for  the 
conqueror  to  do  more  than  to  displace  the 
sovereign  and  assume  dominion  over  the 
country.  The  modern  usage  of  nations,  which 
has  become  law,  would  be  violated ;  that  sense 
of  justice  and  of  right  which  is  acknowledged 
and  felt  by  the  whole  civilised  world  would  be 
outraged,  if  private  property  should  he  gene- 
rally confiscated,  and  private  rights  annulled. 
The  people  change  their  allegiance  ;  their  rela- 
tion to  their  ancient  sovereign  is  dissolved,  but 
their  relations  to  each  other,  and  their  rights  of 
property,  remain  undisturhed.  If  this  be  the 
modem  mle,  even  in  cases  of  conquest,  who  can 
doubt  its  application  to  the  case  of  au  amicable 
cession  of  territory  ?" 

(c)  "  Bayi.ky,  J. :  Suppose  an  island  taken  by 
the  arms  of  this  country  in  time  of  war,  and  all 
the  inhabitants  thereby  became  subjects  of  this 
kingdom,  and  there  are  children  bom  who 
became  natural-horn  subjects,  and  the  island  is 
ceded  to  the  Power  from  which  it  was  originally 
taken,  do  you  mean  to  contend  that  the  grand- 


dercd  aliens  by  conquest,  for  if  they  can* 
not  of  their  own  accord  pnt  off  their  alle- 
giance, and  if  cession  by  the  Crown  cannot 
have  that  effect,  it  would  be  singular  if 
they  could  bo  rendered  aliens  by  the  vio- 
lent act  of  a  third  Power.  This  point  will 
be  made  more  clear  by  considering  here- 
after the  history  of  the  possessions  which 
the  Crown  of  England  formerly  enjoyed 
lying  on  the  continent  of  Europe.(a)  But 
it  will  be  contended  that  where  a  colony 
renounces  its  obedience  and  separates 
itself  from  the  parent  state,  by  which  its 
independence  is  afterwards  acknowledged, 
there  the  allegiance  is  at  an  end.  There 
is  not,  however,  any  authority  for  that 
position ;  it  must  be  rested  on  general 
principles  and  be  established  by  argu- 
ments ah  inconveniently  such  as  the  diiOB- 
culty  of  owing  a  double  alle<jiance,  and 
the  necessity  of  contending  tnat  all  the 
Americans  will  be  traitors  who  at  any 
future  time  may  carry  arms  against  this 
country.  As  to  the  first,  Calvin  s  case;/>) 
shows  that  a  double  allegiance  may  Ijc 
due;  a  man  may  be  ^*  ail  fid  em  utrlusque 
regia  '* ;  and  there  are  many  instances  of 
such  an  allegiance  put  in  1  Holers  P.O. 
68.(6)  As  to  the  other  it  is  sufficient  to 
answer,  that  it  cannot  affect  the  question 
of  law,  for  **  if  inconveniences  necessarily 
follow  out  of  the  law,  only  the  Parliament 
can  cure  them,"  dictum  per  Vaughan^  C.J., 
in  Cravj  v.  Jlamesejj.{c]  '  The  situation 
of  the  parties  at  the  time  when  the  sepa- 
ration of  the  colonies  took  place,  shows 
then  that  the  Americans  were  not  thereby 
rendered  aliens,  and  the  same  appyears  by 
tlie  several  treaties  made  with  them  and 
the  Acts  of  Parliament  by  which  those 
treaties  were  recognised.  The  first  article 
of  the  original  treaty  simply  declares  the 
United  States  free  and  independent.  It  is 
a  relinquishment  on  the  part  of  the  Crown 
of  all  claim  to  government,  proprietary, 
or  territorial  right,  but  it  is  confined  to 
soil  and  territory,  which  are  thereby  made 
foreign.  The  King,  by  the  treaty,  gave 
something  to  the  States,  but  did  not  take 

children  will  all  be  natural-horn  subjects  of 
Great  Britain,  and  have  heredital  blood  ? 

Tindal :  That  may  be  so  ;  the  principle  may 
extend  only  as  far  as  gnvndchildren.  The  sei- 
zure of  the  island  may  only  be  momentary,  or 
for  so  short  a  period  as  not  to  produce  these 
consequences."  Iteport  in  4  Dow.  and  Byl. 
p.  403.  See  Forsyth's  Cases  on  Constitutional 
Law,  253,  326. 

(«)  See  The  Duhe  of  Bi-unswichw  The  King 
of  IIanovei\  6  Beav.  1 ;  2  H.  L.,  1  ;  in  re 
Stepney  Election  Petition,  17  Q.B.D.  54,62; 
Wharton's  Digest  of  intemational  I^tw,  5,  187  ; 
Calvo,  2,  80. 

(A)  See  7m  re  Stepney  Election  Petition^  17 
Q.H.U.54,  62. 

{c)  Vaugh.  274,  285. 
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anything  from  them.  The  treaty  made 
the  nation  foreign ;  that  the  Kmg  has 
power  to  do.  It  did  not  affect  to  make  the 
mhabitanis  personally  aliens ;  that  he  had 
no  power  to  effect.  'ITio  fifth  is  the  next 
important  article.  It  contains  a  direct 
recognition  by  the  contracting  parties  on 
either  side,  that  the  subjects  of  each  State 
shonld  hold  lands  in  the  other.  It  would 
have  been  absurd  to  restore  lands  if  they 
could  not  afterwards  be  holden.  So  also 
it  must  apply  to  lands  afterwards  pur- 
chased, and  not  merely  to  those  which 
they  then  held,  for  a  man  could  not  be 
alien  as  to  part  and  not  as  to  the  residue. 
The  sixth  article  provides  that  no  loss  or 
damage  should  be  sustained  in  person, 
liberty,  or  property,  by  reason  of  tne  part 
taken  in  the  war ;  but  surely  to  be  ren- 
dered incapable  of  holding,  inheriting,  or 
transmitting  lands  woula  be  a  damage 
within  the  meaning  of  that  article.  Eleven 
years  after  the  making  of  that  treaty  a 
commercial  treaty  was  made,  by  the  ninth 
article  of  which  it  appears  that  Americans 
then  held  lands  in  the  British  dominions, 
and  might  transmit  them  to  their  heirs  for 
that  purpose.  This  treaty  is  recognised 
and  confirmed  by  the  37  Oco.  3.  o.  97.  s.  24, 
which  recites  and  applies  to  the  article  in 
question.  This  yiew  of  the  question  is 
corroborated  by  several  cases,  bearing  in 
some  degree  on  the  point.  The  very  defi- 
nition of  alien  given  in  lAtt.  s.  198,  "bom 
out  of  the  logiance  of  our  Sovereign  liord 
the  King."  shows  that  the  place  of  the 
birth  is  not  conclusive  as  to  alienage.  Lord 
Coke  in  his  commentary  on  that  passage  (a) 
says: — 

"  Xotc  here,  Littleton  saith  not  Itors  drl  reaJme, 
but  fiors  de  legiance,  for  he  may  be  bom  out  of 
the  realm  of  England  yet  within  the  legiance.'* 

This  shows  that  Mr.  Ludlow  and  his  wife 
were  natural- bom  subjects,  and  that  cha- 
racter once  acquired  is  indelible  ;  no  autho- 
rity save  an  Act  of  Parliament  is  sufiicient 
to  destroy  it,  lor  that  alone  can  naturalise 
one  bom  an  alien.  In  Calvin* 8  case(&)  a 
difficulty  was  put  as  possible  in  the  event 
of  a  separation  of  the  Crowns  of  England 
and  Scotland,  but  Lord  Cole  says : — 

**  Albeit  the  kmgdoms  should  by  descent  be 
divided  and  governed  by  several  Kings ;  yet  it 
n-as  resolved  that  all  those  that  were  born  under 
one  natural  obedience,  while  the  realms  were 
united  under  one  sovereign,  shonld  remain 
natural-bom  subjects^  and  no  aliens,  for  that 
naturalisation  due  and  vested  by  birthright 
cannot  by  any  separation  of  the  crowns  after- 
wards be  tak«m  awny ;  nor  he  that  was  by  judg- 
ment of  law  a  natural  subject  at  time  of  his 


(a)  Co.  Litt.  129a. 
(6)  7  Co.  Rep.  3. 


birth  become  an  alien  by  such  a  matter  ex  pat 
faclo,*\a) 

The  case  of  the  provinces  of  Gascoyne, 
Guienne,  Anjou,  is  decisive  to  show  that 
the  subjects  of  them  were  natural  subjects 
for  the  purpose  of  inheritanoe,  not  only 
during  the  time  when  they  formed  a  part 
of  the  dominions  of  the  Crown,  but  after- 
wards when  they  were  conquered  by  France. 
Those  provinces  came  to  Henry  2  by  diffe- 
rent titles.  They  were  all  lost  in  the 
reign  of  King  John,  and  many  of  the  prin- 
cipal persons  in  them  adhered  to  the 
French  King.(&)  The  English  estates  of 
those  persons  were  confiseatedi  but  the 
people  in  general  were  still  inheritable  of 
lands  in  England,  and  were  accounted  **  ad 
fidem  utriusque  regU.'^c) 

The  17  Ed,  2.  stat,  de  proBrog.  regis 
was  passed  to  give  to  the  King  escheats  of 
the  lands  which  descended  to  persons  bom 
beyond  the  sea,  whose  ancestors  were  fh)m 
the  time  of  King  John,  under  the  alle- 
giance of  the  Kings  of  France,  Staunforde 
de  prcerog,  regie.  During  the  interval 
between  the  loss  of  those  provinces  and 
the  statute  in  question  there  must  have 
been  several  generations,  yet  still  the 
descendants  must  have  been  considered 
inheritable. 

Then,  thirdly,  the  children  bora  after 
the  separation  of  the  two  countries,  of 
American  parents  bom  before  that  time 
are  natuial-born  subjects.  The  25  Ed.  3. 
expressly  provides  for  such  a  case,  the 
7  Ann.  c.  5.  s.  3  exnlained  by  the  4  Geo.  2. 
c.  21.  certainly  applies  to  it.  A  question 
will  be  made  ou  the  words  used  in  that 
Act,  '*  at  the  time  of  the  birth, *'(^)  and  it 
will  be  urged  that  the  parents  of  the  lessor 

(a)  lb.  46.  As  to  this  passage,  see  In  re  Step- 
ney  Election  Petition,  17  Q.B.D.  p.  04. 

(6)  ClialmersV  Opinions,  2,  392. 

(c)  Staunforde,  in  his  commentary  on  17  Ed.  2, 
De  Prarorjnliva  Jtejis,  says,  **  By  this  brauneh 
it  should  appeare  that  at  this  time  men  of  Nor« 
mandy,  Gascoigne,  Guyen,  An^er,  and  Brittaine, 
were  inheritable  within  this  realme,  i»s  well  an 
Englishmen,  because  that  the>-  were  sometime 
subjects  under  the  Kings  of  England,  and  under 
their  dominion,  untill  King  John's  time,  as  is 
aforesaid,  and  yet  after  his  time,  those  men 
(saving  such  whose  landes  were  taken  away  for 
treason)  were  still  inheritable  within  this  realme, 
till  the  making  of  this  statute.  And  in  the  time 
of  peace  between  the  two  Kings  of  £n|[:land  and 
Frannce,  they  were  answerable  within  this 
realme,  if  they  had  brought  any  action  for  their 
lands  and  tenements,  as  it  doth  plainly  appeare 
by  Bracton  in  his  fifth  book  in  the  title  De 
exceptione  quia  alienigena,"  f.  89.  See  Hot. 
Pari.  3,  656  ;  5,  230  ;  6,  198,  401. 

(<0  As  to  these  words,  see  remarks  of  Lord 
St.  Ixionard^  in  the  second  case  of  Shedden  v. 
Patrick,  1  Macq.  p.  63«. 


115] 


Doe  on  the  Demise  of  Thoma.^  agaln.^t  Acklariiy  1824. 


[IIG 


of  the  plaintiff,  Mrs.  Thomas^  had  not 
that  character  at  the  time  of  her  birth. 
It  is  certainly  difficult  to  ascribe  any 
definite  meaning  to  those  words,  for  it  has 
been  shown  that  a  natural-born  subject 
must  continue  so ;  he  cannot  put  off  that 
character.  The  4  Geo,  2.  c.  21.  was  ex- 
tended to  grandchildren  by  the  13  Geo.  3. 
c.  21.  The  case  oiStetcart  v.  Hoome(,a)  is  a 
decision  in  favour  of  the  plaintiff.  In 
1791  Anne  Stewart,  widow  of  Georoc 
Stewart,  claimed  her  terce  of  lands  in 
Scotland.  0.  S.  and  his  wife  were  bom 
in  America,  before  the  revolt  of  the 
colonies,  and  continued  to  reside  there 
afterwards.  It  was  objected  that  she 
thereby  became  an  alien,  and  therefore 
could  not  claim  her  terce,  but  the  Lord 
Ordinary  held  that  the  claimant  having 
been  born  before  the  revolt  of  the  colonies 
was  to  be  considered  as  a  subject  of  Great 
Britain,  residing  then  in  a  foreign  country. 
Gordon  and  Scott  v.  Brown  (decided  in 
1810,  but  not  reported)  is  also  in  point :  in 
that  case  Brown,  the  son  and  heir  of  the 
person  last  enfeofl'ed,  was  bom  in  America 
after  1783,  and  was  held  entitled  to  the 
land.  In  Sheddeu  v.  Fatrick(b)  the  same 
point  was  involved,  but  the  Court  of  Session 
appeared  to  entertain  no  doubt  about  it. 
The  whole  question  there  turned  upon  the 
illegitimacy  of  the  claimant.  Applying 
to  this  case  the  observation  of  Lord  Hale, 
in  Collingwood  v.  Face  Ac) 

**  The  law  of  England,  which  is  the  only 
ground,  and  must  be  the  only  measure,  of  the 
incapacity  of  an  alien  and  of  those  consequential 
results  that  arise  from  it,  hath  been  always  very 
gentle  in  the  construction  of  the  disability,  and 
rather  contracting  it  than  extending  it  do 
severely.*' 

The  Court  will  be  fully  justified  in  giving 
such  a  construction  to  those  statutes,  and 
to  the  doctrine  of  alienage  in  general, 
as  will  support  the  claim  of  the  present 
lessors  of  the  plaintiff. 

Parlce,(d)  for  the  defendant:  Mrs.TAowKw, 
the  lessor  of  the  plaintiff,  was  not  a  natural- 
bom  subject,  and  therefore  cannot  be 
entitled  to  the  lands  in  question.  In  Calvin's 
case  it  is  said  that  there  are  three  inci- 
dents to  a  subject  born : — 

**  First,  that  the  parents  be  under  the  actual, 
obedience  of  the  King's  dominion ;  and  secondly 
at  the  time  of  his  birth  be  within  the  King^s 
dominiou ;  and  thirdly,  at  the  time  of  his  birth 
the  kingdom  where  he  is  bom  must  be  under 
the  legiance  of  the  King.*'(<7) 

(a)  6  Morrison's  Diet,  of  Decisions,  4649. 
(6)  1  Macq.  587  ;  Fac.  Coll.,  Ist  July  1803. 
(c)  1  Vent.  427. 

{d)  Afterwards  a   Baron   of    the  Court  of 
Exchequer  and  Lord  Wensleydale. 
(e)  7  Co.  Bep.  ISu. 


The  first  two  of  these  incidents  show 
that  at  Common  Law  Mrs.  Thomas  would 
be  an  alien,  unless  under  certain  special 
circumstances.  It  is  clear  that  at  the 
time  of  the  birth  of  Mrs.  Thonms,  that 
being  after  the  ratification  of  the  Treaty 
of  1783,  the  United  States  were  independent 
of  this  country,  Folliott  v.  Ogdeni  (a) ;  and 
therefore,  unless  her  case  falls  within  the 
25  Ed.  3.  St.  2.  the  7  Ann.  c.  5.  or  4  Geo.  2. 
c.  21.  she  is  clearly  an  alien.  Now  tbo 
statute  25  Ed.  3.  st.  2,  which  is  a  decbuti- 
tion  Act,  (ft)  says — 

**  that  all  children  inheritors  which  from  hence- 
forth shall  be  born  without  the  ligeance  of  the 
King,  whose  fathers  and  mothers  at  the  time  of 
their  birth  be  and  shall  be  at  the  faith  and 
ligeance  of  the  King  of  England,  shall  have  and 
enjoy  the  same  benefit  and  advantages,"  &c., 

as  if  born  within  the  legiance  of  the  King. 
Clearly  the  father  and  mother  in  this  case 
were  not  '*  at  the  faith  and  legiance  of  the 
King  *'  at  the  time  when  Mrs.  Thomas  was 
born.    The  7  Ann,  c.  5.  s.  3,  says — 

**  that  the  children  of  all  natural-bom  subjects 
bom  out  of  the  legiance  of  her  Majesty,  &c., 
shall  be  deemed,  adjndged,  and  taken  to  be 
natural* born  subjects.'' 

Some  doubts(c)  have  arisen  upon  the  con- 
struction of  that  enactment.  The  4  Geo.  2. 
c.  21.  was  passed  to  remove  them,  and 
declared  that  the  children  were  to  be 
deemed  natural-born  subiects  only  where 
the  parents  at  the  time  of  the  birth  of  the 
children  should  be  natural-lK>m  subjects. 
That  statute  shows  that,  in  the  opinion  of 
the  Legislature,  the  character  of  a  natiural- 
born  subject  might  be  lost. 

The  doctrine  of  allegiance  proceeds  on 
the  ground  of  a  mutual  compact  between 
the  Crown  and  the  subject,  Catvin's  casefci); 
and  it  is  clear  that  it  cannot  be  dissolved 
by  either  party  without  the  concurrence 
of  the  other  ;  but  that  may  be  done  by  the 
mutual  consent  of  both  parties ;  and  here 
the  act  of  the  Sovereign  was  autiiorised 
by  Act  of  Parliament,  22  Geo.  3.  c.  46. 
The  first  article  of  the  treaty  is  a  complete 

(a)  I  H.  Bl.  123  ;  3  T.R.  726. 

(6)  In  support  of  this  opinion,  see  Brookes 
Abr.  Denizen,  6 ;  and  Ludlam  v.  Ludiam,  31 
Barb.  486.  On  the  other  hand,  compare  remarks 
of  Cockburo,  CJ.,  on  "  Nationality  or  the  Law 
relating  to  Subjects  and  Aliens,*'  9 ;  Bacon's  ar- 
gument in  Calvin*8  case,  2  St.  Tr.  585 ;  Kay,  J., 
in  De  Geer  v.  Stone,  22  Ch.  D.  262. 

(c)  Doe  dem  Duraure  v.  Jofief,  4  T.B.  300. 
As  to  the  history  of  legislation  in  regard  to 
aliens,  see  Lord  CranworUi*s  judgment  in  Shed- 
den  V.  Patrick^l  Macq.  611,  and  Vice-chan- 
cellor Wigram's  judgment  in  Filch  v.  Weber, 
4  Hare,  60. 

id)  7  Co.  Bep.  9. 


117]  Doe  oni  the  Demise  of  Thonias  agamst  Acklamy  1824.  [118 


renunciation  of  all  anthority  on  the  part 
of  the  Crown  of  Great  Britain  on  the  Bido 
of  the  colonies  a  claim  of  freedom  fi*om 
allegiance.  Mr.  Ludlow,  by  remaining  in 
America  after  the  treaty,  lost  his  character 
of  a  British  subject.  ^This  was  nrged  by 
Lord  Redesdaleia)  when  argoing  Ihe  case 
of  Somerville  v.  SomervtUe,  and  w^  not 
denied  either  by  the  counsel  on  the  other 
side  or  by  the  Conrt.  The  subsequent 
proTision  giving  to  the  Americans  a  quali- 
fied right  of  fishing  proves  that  it  was  so 
understood,  for  had  they  remained  subjects 
of  the  King  of  Great  Britain  that  clause 
would  have  been  unnecessary.  The  c1  auses 
for  the  restoration  of  property  are  merely 
exceptions  from  that  which  would  other- 
wise have  followed  from  the  first  article, 
and  do  not  treat  the  Americans  and  their 
heirs  as  capable  of  holding  lands  in  the 
character  of  luitural-born  subjects.  The 
consequence  of  deciding  for  the  plaintiff 
would  be  that  all  Americans  must  be  con- 
sidered as  subjects  with  all  their  privileges 
and  duties.  There  may  be  instances  in 
which  persons  may  be  entangled  in  a 
double  allegiance ;  but  the  inconvenience 
is  80  ffreat  that  the  Court  will  not  be 
inclined  to  favour  the  doctrine  of  a  double 
aJlegiance.  The  case  supposed  in  Calvin's 
case  of  a  separation  of  the  Crowns  of 
EngUmd  and  Seotland,(6)  is  a  separation 
by  operation  of  law  without  any  dissolution 
of  tne  compnct  by  the  consent  of  the 
parties.  This  case  has  already  been 
decided  in  the  American  Courts,  where  it 
has  been  held  that  the  natives  of  Great 
Britain  are  aliens  and  incapable  of  in- 
heriting lands  in  that  country.  Blight's 
Lessee  v.  Eoehester.{c) 

Tindal  in  reply :  The  main  argument  on 
Uie  other  side  is  that  the  bond  of  allegi- 
ance between  Sovereign  and  subject  may 
be  dissolved  by  mutual  agreement;  but 
the  instances  adduced  in  illuskation  show 
most  forcibly  that  nothing  but  an  act  of 
the  Legislature  can  effect  that  object,  such 
was  the  case  in  Rymer's  Collection  of 
Treaties,  where  the  King,  Edward  2, 
with  Uie  consent  of  Parliament,  gave  up 
the  allegiance  of  Sootland.(  J)  That  was 
an  act  of  the  Legislature.  So  in  the  very 
case  of  America  and  Great  Britain  it  was 
necessar}'  to  pass  22  Oeorae  3.  c.  46,  to 
enable  the  King  to  treat  with  his  American 
subjects,  and  absolve  them  of  their  allegi- 
ance, which  at  Common  Law  he  could  not 
do ;  but  that  Act  may  be  looked  at  in  vain 


(«)  5  Ves.  781. 

(6)  See  above,  p.  116. 

(c)  7  VHieatOD,  535 ;  Mcllvaine  y,  Coxe, 
4  Craoch,  208  ;  Shamks  v.  Dupont,  3  Pet.  343 ; 
and  KentV  Commentaries,  2,  39. 

(J)  Rymer,  4, 327. 


to  find  a  ey liable  which  says  that  any 
privilege  which  American  subjects,  who 
then  had  a  right  to  hold  land  in  England, 
possessed,  is  taken  away.  Then  as  to  the 
case  of  the  cession  of  Surinam  hjCharles  2 
in  lieu  of  the  colony  of  New  York,  that 
is  no  anthority  on  this  occasion,  because 
it  is  only  the  instance  of  a  debate  between 
two  statesmen  upon  a  matter  of  interna- 
tional law,  where  any  colony  is  ceded, (a) 
but  determining  no  principle,  and  forming 
no  rule  for  governing  dissimilar  cases.  It 
is  admitted  on  the  part  of  the  plaintiff 
that  from  theT  moment  of  the  Treaty  of 
1783  was  signed  America  became  a  sepa- 
rate State ;  out  the  argument  is  that  there 
is  nothing  in  that  treaty  which  took  away 
from  American  subjects  what  they  had 
before;  the  effect  of  it  is  only  to  give 
them  that  for  which  they  had  been  con- 
tending with  the  mother  country.  The 
decision  from  Wheaton's  Reports  of  cases 
in  the  Supreme  Court  of  the  State  of 
Pennsyl?ania(&)  is  at  least  counterbalanced 
by  other  decisions  in  America  of  a  con- 
trary import. 

In  Mcllvaine  v.  Coxe^(c)  decided  in  the 
Supreme  Conrt  of  the  United  States  in  the 
year  1806,  it  was  held  that  a  person  bom 
in  the  colony  of  New  Jersey  Wore  1775, 
who  resided  there  till  1777,  but  also 
then  joined  the  British  army,  and  who 
had  ever  since  adhered  to  the  British, 
claiming  to  be  a  British  subject,  and  who 
had  demanded  and  received  compensation 
f^m  that  Government  for  his  loyalty,  is 
not  an  alien,  and  may  take  land  by  decree 
in  New  Jersey.  This,  therefore,  is  a  case 
in  which  the  American  Courts  did  not 
hold  the  separation  of  the  two  countries 
had  the  effect  of  denaturalising  the  inhabi- 
tants. The  Judge,  in  delivering  the 
opinion  of  the  Court,  said — 

"  But  it  is  insisted  that  the  treaty  of  peace, 
operating  upon  his  condition  at  that  time  or 
afterwards,  he  become  an  alien  to  the  State  of 
New  Jersey  in  consequence  of  his  election  to 
become  a  subject  of  the  King,  and  his  subse- 
quent conduct  confirming  that  election.  In 
vain  have  we  searched  the  instrument  for  some 
clause  or  expression,  which  by  any  implication 
could  work  this  effect.*' 

He  then  refers  to  the  treaty,  which  is 
the  source  to  which  this  Court  must  look 
for  information,  and  observes — 

*'  It  contains  an  acknowledgment  of  the  inde- 
pendence and  sovereignty  of  the  United  States 

(a)  The  reference  is  to  the  discnssion  between 
John  de  Witt  and  Sir  William  Temple  as  to  the 
effect  of  the  Treaty  of  Breda  (1667)  on  the 
status  of  inhabitants  of  New  York  ceded  to  Eng- 
landy  and  of  Surinam  ceded  to  HolUnd.  Chal- 
mers's Opinions,  S,  897. 

(6)  United  States.    See  above,  p.  117. 

(c)  4  Crunch,  209. 
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iu  their  political  capacities,  and  a  relinquish- 
ment on  the  part  of  his  Britauiiic  Majest)'  of  all 
claim  to  the  government,  propriety,  and  territo- 
rial rights  of  the  same.  These  concessions 
amounted  no  doubt  to  a  formal  renunciation  of 
all  claims  to  the  allegiance  of  the  citizens  of  the 
Unit»d  States.  But  the  question  who  were  at 
that  time  citizens  of  the  United  States,  is  not 
decided,  or  in  the  slightest  degree  alluded  to, 
in  this  instrument :  it  was  left,  necessarily,  to 
depend  upon  the  laws  of  the  respective  States, 
who  iu  their  sovereign  capacities  had  acted 
authoritatively  upon  tlic  subject.  It  left  all 
such  persons  in  the  situation  it  found  them,  nei- 
ther making  those  citizens  Avho  had  by  the  laws 
of  any  of  the  States  been  declared  aliens,  nor 
releasing  from  their  allegiance  any  who  ha<l 
become,  and  were  claimed  as,  citizens.  It  re- 
peals no  laws  of  any  of  the  States  which  were 
then  in  force,  and  opi'rating  upon  tliis  subject, 
but  on  the  contrary  it  recogni.'es  their  validity 
by  stipulating  that  Congiess  should  recommend 
to  the  States  the  reconsideration  of  such  of  them 
as  have  worked  confi8cationp."(«) 

Admitting  that  the  treaty  has  the  ofTecb 
of  making  the  Americans  a  different  na- 
tion, and  therefore,  foreigners,  yet  it  does 
not  prevent  them  from  being  natural-born 
subjects.  It  must  be  conceded,  indeed, 
that  there  are  cases  in  the  American 
Courts  in  which  it  has  been  held  that  per- 
sons born  in  England  before  1775,  and 
who  have  never  gone  to  America  after 
the  separation,  are  not  entitled  to  hold 
land  iu  that  country,  which  fell  to  them 
after  the  .separation  took  ])laoe.  The  rea- 
son, however,  of  those  decisions  must  be 
considered  as  so  unjust  as  to  shake  their 
validity,  namely,  that  England  never 
showed  allegiance  to  America.(7>)  If  the 
eifect  of  the  treaty  had  clearly  been  to 
sever  the  two  countries  and  to  make  the 
inhabitants  of  America  aliens  to  this,  it  is 
impossible,  but  that  some  instance  must 
have  occurred  in  which  the  question  had 
been  raised ;  but  no  instance  has  been 
cited  where  any  American  subject  has 
been  deprived  of  his  land  in  this  country. 
The  absence  of  any  such  instance  clearly 
shows  what  the  general  notion  of  the  law 
has  been  upon  this  question,  and  there- 
fore for  the  reasons  originally  pressed,  in 
argument,  the  plaintiff  is  entitled  to 
judgment. 

May  31,  1824.— The  judgment  of  the 
Court  was  now  delivered  by — 

Abbott,  C.J. ;  This  was  an  ejectment 
brought  for  the  recovery  of  certain  lands  in 
the  county  of  York,  Vihereof  Elizabeth  Har- 
inson  had  lately  died  seised.  Frances  Mary 
Thomas   claimed   as    heiress-at-law,   and 


(rt)  Gushing.  J.,  p.  2 11. 
(6)  See    lJau'soti*s    Lessees  v.  Godfrey,  4 
Cranch,  321. 


according  to  the  pedigree  she  is  entitled 
so  to  claim,  if  she  bo  a  person  capable 
of  claiming  lands  in  England  by  descent. 
She  is  the  daughter  of  Elizabeth  Harrison, 
afterwards  Liidlow,  and  granddaughter  of 
Peter  Hanison.  Peter,  the  grandfather, 
a  native  of  England,  went  to  America 
and  resided  for  many  years  in  Con- 
necticut, where  he  held  the  office  of 
collector  of  his  Majesty's  customs,  and 
died  in  1775.  His  daughter  Elizabeth  was 
married  iu  1781,  in  Bhode  Island,  to  Jame^ 
Ludlow,  a  native  of  New  York,  who  was 
born  before  the  year  1776,  and  who  con- 
tinued to  live  in  America  until  his  death, 
and  died  there.  Elizabeth  also  continued 
to  live  in  America,  and  died  there  iu  1790. 
Frances  Mary  was  bom  in  America,  in 
Rhode  Island,  in  1784.  The  question  is, 
whether  she  be  the  child  of  a  father  who, 
at  the  time  of  her  birth,  according  to  the 
expression  used  in  the  statute  4  Qeo.  2. 
c.  21.,  was  a  natural-bom  subject  of  the 
Crown  of  G-reat  Britain. 

The  case  was  very  ably  argued  before 
us,  and  all  the  authorities  bearing  on  the 
question  were  cited;  we  do  not  think  it 
necessary  to  refer  again  to  them. 

Some  question  was  raised  as  to  the 
meaning  of  the  words — 

**  fathers,  natural-bom  subjects  of  the  Crown 
of  Great  Britain,  at  the  time  of  the  birth  of  their 
children." 

We  think  the  sense  of  these  words  is 
very  plain.  Natural-bom  subjects  are 
mentioned  as  distinguished  from  subjects 
by  donation  or  any  other  mode.  A  child 
bom  out  of  the  allegiance  of  the  C^wn  of 
England  is  not  entitled  to  be  deemed  a 
natural-bom  subject,  unless  the  father  be, 
at  the  time  of  the  birth  of  the  child,  not  a 
subject  only,  but  a  subject  by  birth.  The 
two  characters  of  subject  and  subject  by 
birth  must  unite  in  the  father.  James 
Lndlow,  the  father  of  Frances  Mary,  was 
undoubtedly  bom  a  subject  of  the  Urown 
of  Great  Britain  ;  he  was  bom  in  a  part  of 
America  which  was  at  the  time  of  his 
birth  a  British  colony,  and  parcel  of  the 
dominions  of  the  Crown  of  Great  Britain  ; 
but  upon  the  facts  found  we  are  of  opinion 
that  he  was  not  a  subject  of  the  Crown  of 
Great  Britain,  at  the  time  of  the  birth  of 
his  daughter.  She  was  bom  after  the  in- 
dependence of  the  colonies  was  recognised 
by  the  Crown  of  Great  Britain  ;  a^r  the 
colonies  had  become  United  States,  and 
their  inhabitants  generally  citizens  of 
those  States ;  and  her  father,  by  his  con-> 
tinned  residence  in  those  states,  manifestly 
became  a  citizen  of  them.  This  recogni- 
tion of  independence  was  made,  or  raSier 
confirmed,  en  the  Srd  of  September,  1783, 
by  a  treaty  between  his  late  Mi^osty  tmd 


121]  Doe  (yii  the  Demise  of  Thomtcs  against  Acktam,  1821-.  [l25 


the  XJnited  States  of  America.(a)  Pre- 
liminary articles,  which  are  afterwards 
introduced  into,  and  form  this  trei^,  were 
signed  on  the  30th  November,  1782,  after 
the  passing  of  the  statute  22  Geo.  3.  c.  46., 
whereby  his  Majesty  was  authorised  to 
treat  and  conclude  a  peace  or  truce  with 
the  several  American  colonies  therein 
named.  Between  the  signing  of  the  arti- 
cles and  of  the  definitive  treaty,  several 
Acts  were  passed,  mentioning  the  United 
States  of  America,  and  the  subjects  and 
citizens  of  those  states ;  and  the  name  of 
colonies  or  plantations  is  no  longer  used. 
(See  23  Geo.  3.  c.  26.  ss.  39  and  80.)  Many 
Acts  of  Parliament,  wherein  the  United 
States  of  America  are  mentioned  and 
treated  as  a  distinct  and  independent 
nation,  have  been  since  passed,  so  that  if 
the  sanction  of  the  British  Legislature 
oould  be  thought  necessary  to  give  validity 
to  this  treaty,  such  sanction  has  been 
abundantly  given. 

Then  what  is  the  effect  of  this  treaty,  as 
it  regards  the  Question  in  the  present 
cause  ?  By  the  nrst  section,  his  Majesty 
acknowledges  the  United  States  of  America, 
(enumerating  by  name,  as  those  States, 
the  several  countries  that  had  been  before, 
in  all  Acts  of  Parliament,  mentioned  as 
colonies  or  plantations,)  to  be  free,  sove- 
reign, and  independent  states,  that  he 
treats  with  them  as  such,  and  relincjuishes 
all  claim  to  the  ^vemment,  proprietary, 
and  territorial  rights  of  the  same,  and  of 
eyerv  part  thereof.  It  is  impossible  to 
yield  to  one  of  the  observations  made  by 
the  learned  counsel  for  the  plaintiff,  that 
this  is  to  be  considered  as  a  relinquish- 
ment of  the  ri^ht  to  the  soil  or  territory 
only ;  a  relinquishment  of  the  ^vemment 
of  a  territory  is  a  relinquishment  of 
aothority  over  the  inhabitants  of  that 
territory ;  a  declaration  that  a  state  shall 
be  free,  sovereign,  and  independent  is  a 
declaration  that  the  people  composing 
the  state  shall  no  longer  be  considered  as 
subjects  of  the  sovereign  by  whom  such  a 
declaration  is  made.(&)  It  was  contended, 
however,  that  by  some  of  the  subsequent 
articles  of  this  treaty,  or  bv  the  subsequent 
treaty,  (e)  which  was  ratified  by  the  sta- 
tute 37  Geo,  3.  c.  97.,  it  appears  that  per- 
sons in  the  situation  of  the  lessor  of  the 
plaintiff  are  to  be  considered  as  the 
children  of  natural-bom  British  subjects, 
sat  not  as  the  children  of  aliens.  But  we 
think  no  such  effect  can  be  derived  from 
either  of  these  treaties.    The  third,  fifth. 


(a)  Ab  to  the  history  of  this  treaty,  Whar- 
ton's InteniatioDal  Law  Digest,  2,  s.  150. 

(6)  See  remarks  oo  this  passage  in  Inglis  v. 
Trufeef  of  the  Sailor^  Harbour^  3  PeterK,  U.S. 
Supreme  Court,  p.  162. 

(c)  See  above,  p.  1 11 . 


and  sixth  articles  of  the  treaty  of  1783, 
appear  to  be  the  cnly  articles  that  have 
an^  bearing  upon  this  question.  The 
third  article  gives  to  the  citizens  of  the 
United  States  a  liberty  of  fishing  on  cer- 
tain coasts.  On  the  part  of  the  defendant 
it  was  said,  that  if  they  were  to  be  con- 
sidered as  British  sabjects,  they  would 
have  this  privilege  in  that  character.  At 
all  events,  it  is  clear  that  a  liberty  thus 
specially  given  confers  no  right  beyond 
that  which  is  so  given. 

By  the  fifth  article  it  is  agreed  that 
Congress  shall  recomniend  to  the  legisla- 
tures of  the  respective  States  to  provide 
for  the  restitution  of  confiscated  estates 
belonging  to  real  British  subjects,  ^c, 
that  persons  of  every  description  shall 
have  liberty  to  go  into  any  part  of  the 
United  States,  and  remain  twelve  months, 
to  endearonr  to  obtain  restitution  of  their 
estates.  The  sixth  article  provides  against 
future  confiscations,  by  reason  of  the  part 
that  any  person  may  have  taken  in  the 
war.  liow  it  is  impossible  to  extend  the 
effect  of  these  two  articles  beyond  the 
particular  lands  that  might  be  restored, 
recovered,  or  retained  in  virtue  of  them ; 
and  their  effect,  even  as  to  such  lands, 
with  the  fnture  residence  of  their  ownere, 
and  the  rights  of  descent  are  not  clearly 
defined.  Then  as  to  the  subsequent 
treaty,  it  provides  only  that  British  sub- 
jects who  tnen  held  lands  in  the  territory 
of  the  United  States,  and  American  citi- 
zens, who  then  held  lands  in  the  domi- 
nions of  his  Majesty,  should  continue  to 
hold  them,  and  might  grant,  sell,  or 
devise  them,  as  if  they  were  natives,  and 
that  neither  they  nor  their  heirs  or  assigns 
should,  so  far  as  might  respect  the  said 
lands,  and  the  legal  remedies  incident 
thereto,  be  considered  as  aliens.  This 
article  is,  therefore,  in  terms,  confined  to 
lands  then  held;  in  its  general  import, 
it  distingaishes  British  subjects  from 
American  citizens,  and  the  provision  that 
persons  should  not  be  considered  as  aliens 
with  regard  to  paii)icular  lands,  seems  to 
indicate  very  plainly,  that  they  were  con- 
sidered as  aliens  with  regard  to  other 
lands.  The  inconvenience  ihat  must 
ensue  from  considering  the  great  mass  of 
the  inhabitants  of  a  country  to  be  at  once 
citizens  and  subjects  of  two  distinct  and 
independent  states,  and  owing  allegiance 
to  the  government  of  each,  was  well  com. 
mentea  upon  in  the  argument  at  the  bar. 
If  the  language  of  the  treaty  could  admit 
a  doubt  of  its  effect,  the  consideration  of 
this  inoonvenience  would  have  great 
weight  toward,  the  removal  of  the  doubt. 
As  we  think  the  effect  of  the  treaty  mani- 
fested by  its  language,  we  do  not  think  it 
necessary  to  observe  upon  this  topic. 
Bat,  for  the  reasons  already  given,  we  are 


l23]  Doe  (/ii  tfie  Demise  of  Thomas  mjalnst  Acklam,  18^4.  [124 


of  opinion  that  James  LiuUow  liad  ceased 
to  be  a  subject  of  the  Crown  of  Great 
Britain,  and  became  an  alien  thereto, 
before  the  birth  of  his  daughter,  and,  con- 
sequently, that  she  is  also  an  alien,  and 
incapable  of  inheriting  land  in  England,(a) 
and  judgment  must  be  entered  for  the 
defendant. 


(a)  See  below,  p.  245  ;  Appendix  C. ;  In  re 
Bmce,  2   Cr.   &  J.   436 ;    Sutton  v.    SuUon,  i 
1   Kuss.  &  Mylue,  663 ;  Doe  d.  Stamhury  v.  ' 
Arkwright,  5.  C.  &   P.  575  ;  Fitch  v.  Weber, 
6  ""  "  " 


It  is  a  great  satisfaction  for  us  to  know 
that  this  our  judgment  is  conformable  to 
a  decision  of  the  Supreme  Court  of  the 
United  States  of  America  upon  a  similar 
question,  brought  before  that  Court  on  a 
claim  of  a  British  subject  to  land  in 
America,  (a) 

Judgment  for  defendant. 


Materials  made  use   of.— The  report  of 


AT^gnt  5  f..  &  1-.  ^75;  i^c/i  V  ivefter,  ^^^  argument  and  judgment  is  from  2  B.  &  C. 
?™'nV/rn'*%  fP"''^/''f''''*/c '•/''''j  i  779.  with  the  exception  of  the  report  of  Tin- 
'1?±?-  ^  S;  y\%l\  '^.'i:^!  %^:::tL  \  ^^^y  -Pb-.  which  is  taken  from  4  Dow.  A  Ryl. 


Harbour,  3.  Pet.  p.    122 ;   Burge's  Commen-  |  ^^d 
taries  1.  c.  IX.     Story  on  the  Constitution  of  , 
the  United  States,  2.  s.,  1700 ;  Kent  Commen- 
taries, 3,  62. 


(a)  See  above,  p.  117. 
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DEMETKIUS  DE  WUTZ  against  HENDRICKS. 


Motion  for  new  Trial  in  the  Court  of  Common  Pleas,  November 
10th,  1824,  IN  AN  Action  of  Trover.  Legality  of  a  Loan  in 
England  to  assist  an  Insurrection  against  the  Government  of 
A  Foreign  State  at  Peace  with  England.  (Reported  in  2  Bing. 
814,  and  9  Moore,  C.P.  586.) 

D.  endeftTonred  in  1822  to  raise  in  this  country  a  loan  for  the  benefit  of  Greek  insuigents  who 
were  in  arms  agunst  the  Turkish  Government;  and  for  this  purpose  he  deposited  with  H. 
documents  pnrpOTting  to  be  a  power  of  attorney  and  scrip  certificates.  The  loan  was  not  raised ; 
and  D.  sued  H.  in  trover  for  the  documents.    Verdict  for  the  defendant. 

Loan  in  aid  of  Perwns  in  arms  against  a  friendly  State, 

Best,  QJ^  at  Nisi  Prius, 
**  It  was  contrary  to  the  law  of  nations  for  persons  in  England  to  enter  into  engagements 
to  raise  money  to  support  the  subjects  of  a  Government  in  amity  with  our  own  in  hos- 
tilities against  their  Govenmient,  and  no  right  of  action  could  arise  out  of  such  a 
transactton." 

Held  by  the  Court  of  Common  Pleas  on  motion  for  a  new  trial, 

That  the  ruling  was  correct ;  and  that  a  new  trial  ought  not  to  be  granted. 


The  plainfcifr  had  propoeed  to  raise  a  loan 
for  the  Chreeka  in  arms  miinst  the  Gk)Tem- 
ment  of  the  Porte.(a)  For  this  pttrpose  he 
lod^^  with  ^e  defendant,  a  stock-Droker, 
an  instrument  which  was  alleged  to  be  a 
power  of  attorney,  signed  abroad  by  the 
Ezardi  of  RaTenna,  but  which  torned  ont 
to  have  been  fabricated  in  London;  and 
the  defendant,  at  his  reqnest,  procured 
to  be  engraved  certain  scrip  receipts, 
bearing  a  stamp.  Suspicions  having  arisen 
as  to  the  accaracy  of  the  plaintiff's  repre- 
sentations, the  project  of  a  loan  failed,  and* 
the  defendant  refnsed  to  return  to  the 
plaintiff  these  papers,  except  upon  receiv- 
ing commission  for  scrip;  which  com- 
mission the  plaintiff  offered  to  pay,  pro- 
vided t^e  defendant  would  transfer  to  the 
plaintiff  the  scrip  on  which  he  claimed 
commission.  No  scrip,  however,  had  ever 
been  raised. 

The  plaintiff,  having  in  vain  offered  to 
oomply  with  aU  other  demands  made  by 
Uie  defendant,  sued  in  trover  for  the  papers 
specified  above,  when  the  jury  (at  the  trial 
before  Best,  G.J.,  London  sittings  of  the 
Trinity  term  last)  being  led  to  believe  that 

(a)  For  the  history  of  the  Greek  loan,  see 
Finlay's  History  of  the  Greek  Bevolution,  2, 
36»  154. 


the  whole  transaction  was  a  fraud  on  the 
part  of  the  plaintiff,  found  a  verdict  for  the 
defendant. 

PeU,  Seijt.,  now  moved  for  a  new  trial, 
on  the  ^onnd  that  the  circumstance  of 
the  plaintiff  having  been  en^ged  in  a 
frauaulent  transaction  (admittmg  such  to 
have  been  the  case)  did  not  deprive  him  of 
property  in  his  own  papers,  if,  instead  of 
papers,  he  had  deposited  a  box  of  jewels 
with  the  defendant,  could  it  be  contended 
that  the  defendant  would  have  any  right  to 
retain  them  on  this  pretence  F  The  prin- 
ciple was  the  same  with  respect  to  the 
papers,  however  small  their  value ;  but  in 
truth  they  were  of  some  value,  inasmuch 
as  an  allowance  would  have  been  made  at 
the  Stamp  Office  for  the  useless  stamps. 

November  10th,  1824.— Best,  C.J. :  It 
occurred  to  mo  at  the  trial  that  it  was 
contrary  to  the  law  of  nations  (which 
in  all  cases  of  international  law  is  adopted 
into  the  municipal  code  of  every  civiused 
country,(a)  for  persons  in  England  to 
enter  mto  engagements  to  raise  money 

(a)  See  as  to  this  dictum  HeaJthJield  ▼. 
Chilton,  4  Bur.  2016;  NoveUo  v.  Toogood, 
1  B.  &  C.  562 ;  Reg.  v.  Kegn,  2  Ex.  D.  p.  154 ; 
Stephen's  History  of  the  Criminal  Law  of  Eng- 
land, 2,  40. 
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to  support  tlic  subjects  of  a  Guveru- 
mont  m  amity  with  our  own  in  hostilities 
against  their  Government,  and  that  no 
right  of  action  conld  arise  out  of  such  a 
transaction.  I  stated  my  opinion  to  the 
counsel  for  the  defendant,  but  he  did  not 
ask  for  a  non-suit,  so  I  permitted  the  cause 
to  proceed.  In  consequence  of  what  I 
said,  a  note  has  since  been  sent  me  of  a  case 
that  occurred  lately  in  Chancery,  in  which 
the  Lord  Chancellor  is  reported  to  have 
said  that  English  Courts  of  Justice  will 
affoi-d  no  assistance  to  persons  who  set 
about  to  raise  loans  for  subjects  of  the 
King  of  Spain  to  enable  them  to  prosecute 
a  war  against  that  Sovereign. (a)  Hiid  I 
been  aware  that  my  opinion  was  supported 
by  such  high  authority  (although  the 
counsel  for  the  defendant  would  not  take 
the  objection)  I  should  have  non-saitedthe 
plaintiff.  On  further  consideration,  I  think 
that  my  opinion  ut  the  trial  was  right,  and 
on  that  ground  we  ought  not  to  grant  a 
new  trial.  (6)  It  appeared  that  placards 
had  been  stuck  up  in  the  city,  stating  that 
the  plaintiff  was  not  authorised  by  the 
Greek  Government  to  raise  any  money,  and 
that  he  had  been  informed  that  on  account 
of  what  was  stated  on  these  placards,  no 
money  could  be  raised  for  him.  The 
power  of  attorney,  which  it  was  pretended 
was  sent  from  Greece,  was  proved  to  have 

(rt)  Jones  v.  Garcia  del  I^io,  1  Turner  and 
Kus.  297  i  The  Columbian  Government  v.  Roths- 
childf  1  Sim.  1)4,  99;  Thompson  v.  Powles, 
2  Sim.  194, 213  ;  Tat/lor  v.  Barclay y  2  Sim.  213  ; 
Yrissari  v.  Clemmtt  sec  Appendix  A. ;  The 
Emperor  of  Austria  v.  Day,  2  Giff.  628,  36  L.J. 
Ch.  703  ;  speech  of  Lord  Hardwicke  in  1730 
on  Bill  to  prohibit  loans  to  forei;ni  princes  with- 
out license  of  the  Sovereign  (flarris's  Life  of 
Hardwicke,  1,  212) ;  3  Geo.  2.  c.  5. ;  Lord  Lynd- 
hurst's  speech  on  refugees,  Hansard,  March  4, 
1853;  Calvo's  Droit  International y  s.  1060; 
Wharton's  International  Law  Digest,  3,  p.  390  ; 
Hall  on  International  Law,  p.  210.  Appen- 
dix  B. 

(6)  In  Kcnneil  v.  ChamberSy  14  How.  38, 
the  Supreme  Court  of  the  United  States  held 
that  a  contract  maile  there,  after  Texas  de- 
clared itself  independent  of  Mexico,  but  before 
iiB  independence  was  recognised  by  the  United 
States,  to  furnish  money  to  a  Texan  general  to 
be  used  in  raising  and  equipping  troops  against 
Mexico,  was  illegal  and  void.  "  It  is  not  neces- 
sary in  the  case  before  us  to  decide  how  far 
the  judicial  tribunals  of  the  United  States 
should  enforce  a  contract  like  this,  when  two 
States,  acknowledged  to  be  independent,  were  at 
war  and  this  country  neutraL  It  is  a  sufficient 
answer  to  the  argument  to  say  that  the  ques- 
tion whether  Texas  had  or  had  not  at  the  time 
become  an  independent  State  was  a  question 
for  that  department  of  our  GoTernment  ex- 
clusiTely  which  is  charged  with  our  foreign 
roIatioD8.    And  until  the  period  when  that  dc- 


becu  manufactured  in  this  country,  but  by 
whom  it  was  executed  did  not  appear.  I 
told  the  jury  that,  with  respect  to  the 
power  of  attorney,  there  was  no  evidence 
that  any  instrument  of  that  description  had 
ever  come  to  the  hands  of  the  defendant ; 
for  by  power  of  attorney  in  the  declaration 
must  be  understood  any  instrument  duly 
executed  as  a  power  of  attorney.  I  further 
said  that,  if  the  plaintiff  was  attempting  a 
fraud  on  the  public  by  raising  money  on 
the  false  pretence  of  pledging  the  Greek 
Government  for  its  repayment,  and  in  fur- 
therance of  that  attempt  delivered  these 
papers  to  the  defendant,  he  could  maintain 
no  action  to  recover  them  back.  The  jury, 
to  my  entire  satisfaction,  found  for  tlie 
defendant. 

The  rest  of  the  Court  concurred,  and 
Pell  took  nothing. 


Materials  made  use  of. — The  above  report 
is  taken  from  2  Bing.  314. 

partmcnt  recognised  it  as  an  independent 
State,  the  judicial  tribunals  of  the  country 
were  bound  to  consider  the  old  order  of  things 
as  being  continued,  and  to  regard  Texas  as  a 
part  of  the  Mexican  territory.  And  if  we  under- 
took to  inquire  whether  she  had  not,  in  fact,  be- 
come an  independent  sovereign  State  before  she 
was  recognised  as  such  by  the  treaty-making 
Power,  we  should  take  upon  ourselves  the  exercise 
of  political  authority,  for  which  a  judicial  tribunal 
is  wholly  unfit,  and  which  the  institution  has 
conferr(Kl  exclusively  upon  another  department. 
This  is  not  a  new  question.  It  came  before  the 
Court  in  the  case  of  Base  v.  /fi'me/y,  4  Cr.  272, 
and  again  in  Hoyt  v.  GelstoUy  3  Wheat.  824. 
And  in  both  of  these  cases  the  Court  said  that  it 
belongs  exclusively  to  Govemmentij  to  recognise 
new  Slates  in  the  revolutions  which  may  occur 
in  the  world  ;  and  until  such  recognition,  either 
by  our  own  Government  or  the  Government  to 
which  the  new  State  belonged.  Courts  of  Justice 
are  bound  to  consider  the  old  state  of  things  as 
remaining  unaltered.  It  wai*  upon  this  ground 
that  the  Court  of  Common  Pleas  in  England  in 
the  case  of  De  Wiitz  v.  Hendricks,  9  Moore, 
C.P.  Reports,  686,  decided  that  it  was  contrary 
to  the  law  of  nations  for  persons  residing  in 
England  to  enter  into  engagements  to  raise 
money  by  way  of  loan  for  the  purpose  of  sup- 
porting subjects  of  a  foreign  state  in  arms  against 
a  Government  in  friendship  with  England,  and 
that  no  right  of  action  attached  upon  any  such 
contract.  And  this  decision  is  quoted  with  appro- 
bation by  Chancellor  Kent,  in  1  Rentes  Com.  1 1 6. 
'Nor  can  the  subsequent  acknowledgment  of  the 
independence  of  Texas,  and  her  admission  into 
the  Union  as  a  sovereign  State,  affect  the 
question.  The  agreement  bemg  illegal  and  abso- 
lutely void  at  the  time  it  iras  made,  it  can  derive 
no  force  or  validity  from  events  which  afterwards 
happened,"  p.  50.  Taney,  C.J.,  delivering  the 
judgment  of  the  majority  of  the  Court. 
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ATTORNEY  GENERAL  against  THORNTON. 


Information  in  the  CJourt  of  Exchequer  for  Unpaid  Wine  Duties. 
Judgment  of  Alexander,  C.B.,  Garrow  and  Hullock,  B.B.,  on 
November  10,  1824,  as  to  the  Privileges  of  an  Ambassador. 
(Reported  in  McCleland,  600,  and  13  Price,  805.) 

Foreign  "wine  had,  by  permission  of  the  Treasury,  in  accordance  with  the  osual  practice,  been 
Admitted  into  England  for  the  private  use  of  the  ambassador  of  a  foreign  State  without  payment 
<A  the  Customs  duty.  The  ambassador,  upon  his  retirement,  left  the  wme  in  his  cellar,  and  his 
agent  instructed  the  defendant,  a  sworn  broker,  to  sell  it  b^  auction  as  it  lay  there.  The 
defendant  sold  it  without  any  condition  as  to  payment  of  the  duties  by  the  purchasers,  and  received 
the  price  and  paid  it  over  to  the  ambassador's  agent.  The  defendant  afterwards  paid  the  Excise 
doty,  and  applied  for  and  obtained  leave  to  pay  reduced  Customs  duty,  but  did  not  pay  it. 

In^nmation  filed  against  the  defendant 

Privilege  of  Ambassadors :  7  Anne,  c.  12. 

Held  by  Alexander,  C.B.,  Graham,  Garrow,  and  Hullock,  B.B., 
That  the  liability  to  customs  duty,  under  5  Geo.  3.  c.  32.  which  cannot  be  enforced  against 
the  goods  in  the  hands  of  the  ambassador,  can  be  enforced  when  they  pass  into  the  hands 
of  a  person  who  has  no  privilege. 


This  was  an  information(a)  against  the 
defendant,  founded  on  the  Gnstoms  Act, 
59  Geo.  3.  c.  52.  b.  6,  for  the  recovery  of 
the  sum  of  1142.  Ids.  6d.  fo^  duties  of 
onstoms  on  a  quantity  of  foreign  wine,  and 
otiier  articles  of  a  similar  description,  sold 
by  him  as  an  auctioneer. 

The  information  contained  tliree  counts. 

The  first  stated  that  the  defendant  on 
the  12th  February  1822,  to  wit,  at  West- 
minster, in  the  county  of  Middlesex,  was 
indebted  to  his  Majesty  in  the  sum  of 
114Z.  19*.  ed.  of  lawftil  money  of  Great 
Britain. 

«  For  so  much  money  before  that  time  due  aad 
owing  from  the  said  defendant  to  his  said 
Majesty  for  duties  of  customs  due  and  payable 
from  the  said  defendant  to  his  said  Majesty  by 
firtue  of  the  statute  in  that  case  made  and  pro- 
prided,  for  and  by  reason  of  a  large  quantity,  to 
wit,  41 8|  gallons  of  foreign  wine;  a  large 
quantity,  to  wit,  9}  gallons  of  foreign  brandy ;  a 
htfge  quantity,  to  wit,  5^  gallons  of  cordial 
waterf,  and  a  kur^  quantity,  to  wit,  1,066  foreign 
~^~1  bottka,  whieh  had  been  before  that  time 


(a)  A  personal  information,  not  an  informa- 
tion m  rem  in  the  Exchequer,  13  Price,  822  ; 
Manning's  Exchequer  Practice,  142. 
o    55860. 


imported  into  this  kingdom  of  Great  Britain,  to 
wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  and  delivered  for  the  use  of  his 
Excellency  the  Portuguese  Ambassador,  duty 
free,  which  said  418^  gallons  of  foreign  wine, 
&c.,  were,  after  such  importation  and  delivery 
as  aforesaid,  to  wit,  on  the  15th  day  of  January 
1822,  sold  by  the  said  Henry  Thornton  at  a 
public  sale,  the  customs  and  duties  due  and  pay* 
able  for  the  same  not  having  been  first  paid  or 
secured.  Nevertheless  the  said  defendant  con- 
triving and  fraudulently  intending  craftily  and 
subtly  to  defraud  and  deceive  his  said  Migesty 
in  this  behalf,  hath  not  yet  pcud  to  the  use  of 
his  said  Majesty  the  said  sum  of  money,  or  any 
part  thereof,  although  the  said  defendant  after- 
wards, to  wit,  on  the  same  day  and  year  afore- 
said, and  oftentimes  since,  has  been  requested  to 
pay  the  sum  of  money,  or  any  part  diereof  to 
his  said  Majesty,  or  for  his  use,  he  the  said 
defendant  had  hitherto  wholly  refused,  and  still 
doth  refuse ;  and  the  said  sum  of  money,  and 
every  part  thereof,  is  still  unpaid." 

The  second  count  was  for  money  had 
and  received  by  the  defendant  to  and  for 
the  use  of  his  Majesty. 

The  third  count  was  for  money  due 
upon  the  balance  of  an  account  stated. 

The  defendant  pleaded  the  general 
issue. 

E 
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The  information  was  tried  by  a  special 
jury  before  the  Lord  Chief  Baron,  at  the 
Middlesex  sittings  at  Nisi  Prius,  after 
Trinity  term,1824,  when  the  circumstances 
of  the  case  appeared  to  be  as  follows : — 

In  July  1822,  the  defendant,  a  sworn 
broker,  residing  in  the  city  of  London, 
was  employed  by  a  Mr.  Haddon,  who  acted 
as  agent  to  his  Excellency  the  Commander 
de  Oliveiraf  the  Portuguese  Ambassador, 
to  sell  by  auction,  upon  his  Excellency's 
retirement  from  this  country,  among  his 
other  effects,  the  articles  mentioned  in  the 
information,  which  had  been  imported, 
duty  free,  by  permission  of  the  Lords  of 
the  Treasury  for  his  private  use. 

The  sale  took  place  on  the  12th,  14th, 
16th,  and  16th  of  the  same  month,  without 
any  condition  that  the  purchaser  should 
pay  duties ;  and  the  price  was  received  by 
the  defendant,  and  paid  over  to  Haddon 
the  day  after  the  sale,  except  sufficient  to 
cover  the  expenses  of  it. 

The  goods  in  question  were  relieved 
from  the  auction  duty  by  a  Treasury 
warrant. 

Previously  to  the  sale  taking  place,  the 
defendant  obtained  permission  from  the 
Commissioners  of  Excise  to  proceed  with 
it,  and  on  the  7th  of  February  following 
paid  to  the  receiver  119L  lbs.  8rf.,  the 
amount  of  the  duties  due  on  the  Tvines, 
&c.,  to  that  branch  of  the  revenue. 

On  the  17th  of  January  the  defendant 
addressed  the  following  letter  to  the  Com- 
missioners of  Customs : — 

"  HONOURABLB  SIR8, 

"  Having,  by  permission  of  the  honourable 
the  Commiseioners  of  his  Majesty's  Board 
of  Excise,  sold  by  public  auction  on  Tuesday, 
the  15th  inst.  the  wines  and  cordials  as  per 
the  annexed  statement  of  the  officer  who 
attended  the  sale  to  compute  the  quantity 
and  quality  of  the  same,  the  property  of  his 
Excellency  the  Ambassador  from  the  Court  of 
Portugal  Ijing  in  his  vaults  in  South  Audley 
Street,  1  request  your  Honours'  permission  to 
pay  the  British  ship  (instead  of  the  foreign  ship) 
duties  on  the  same,  and  bottles. 

**  Your  Honours'  obedient  servant, 
"  Henry  Thornton, 
"  Sworn  Broker, 

"  23,  Fenchurch  Street." 

This  application  was  granted.  An  order 
was  made  by  the  Board  of  Customs  on  the 
i9th  of  January,  directing  the  duties  due 
onder  the  Act  59  Qeo.2>.  c.62,  to  be  coUected 
on  the  articles  stated  in  the  account  from 
the  Excise,  as  if  they  had  been  imported  in 
a  British  ship;  and  the  defendant  was 
immediately  acquainted  with  the  order, 
and  that  the  duties  amounted  to  the  sum 
laid  in  the  information. 

Several  ineffectual  applications  for  pay- 
ment having  been  made  to  the  defendant 
(who  constantly  acknowledged  his  liability) 


in  the  interval  in  September  1823,  his  son, 
as  his  agent,  made  another  written  appli- 
cation to  the  Commissioners  of  Customs 
in  the  terms  following : — 

"  Honourable  Sirs, 

"Mr.  Tyton,  your  Honours'  solicitor, 
having  repeatedly  applied  for  payment  of  the 
duties  on  the  wines  sold  for  the  Portuguese 
Ambassador,  which  my  father  has  been  in  daily 
expectation  of  receiving  from  his  Excellency's 
agent,  and  for  which  application  has  been  made 
to  him — a9  it  will  appear  from  the  enclosed 
that  he  will  be  in  town  and  settle  the  same  in  a 
fortnight,  I  have  to  request  your  Honours' 
further  indulgence  of  that  period  to  pay  the 
same  into  the  hands  of  your  Honours'  solicitor, 
whether  received  from  tie  agent  or  not. 
*'  I  am  your  Honours'  most  obedient, 
**  humble  servant, 

**  W.  F.  Thornton, 

**  23,  Fenchurch  Street, 
"  13th  Sept.  1823. 
**  To  the  Honourable  Commissioners 
of  his  Majesty's  Customs." 

Subseauently  to  this,  a  n«te  was  written 
by  the  defendant  himself  to  Mr.  Tyton, 
containing  this  passage,  viz. : — 

**  He  regrets  he  has  not  been  able  to  get  the 
money  refunded  for  the  duties,  but  is  every  day 
expecting  cash,  when  he  will  instantly  repay  it, 
although  it  bears  very  hard  on  him ;  he  feel* 
very  much  obliged  by  the  indulgence  shown 
him." 

On  the  trial  an  officer  of  Customs  proved 
that  1141.  198.  3(2.  would  be  the  amount  of 
the  Customs  duties  upon  the  wines,  spirits, 
&c.,  calculated  upon  the  catalogue  accord- 
ing to  which  tho  Excise  duties  had  been 
charged.  But  no  evidence  was  given  with 
respect  to  the  amount  of  the  price  received 
for  those  gopds. 

Several  objections  to  the  proceeding  in 
point  of  law  were  taken  by  Brotigham,  who 
mentioned  the  case  Sadler  v.  Evans{a)  on 
the  part  of  the  defendant ;  but  the  jury, 
under  the  direction  of  the  Chief  Baron, 
found  a  general  verdict  for  the  Crown  lor 
1\U,  19«.  3cZ.,  and  the  points  were  saved 
for  the  consideration  of  the  Court. 

Accordingly,  on  a  former  dd,j  in  this 
term  (10th  November  1824),  Brougham 
obtained  a  rule  nisi  for  setting  aside  the 
verdict  for  his  Majesty,  and  entering  a 
verdict  for  the  defendant  on  two  principal 
grounds : — 

1st.  That  the  information  was  not  sob* 
tainable  upon  the  first  count,  because  no 
duty  of  Customs  was  payable  upon  tho 
wines  under  the  circumstances  of  the 
case;  for,  in  the  first  place,  by  the  sta- 
tute 7  Anne,  c.  12.,  **  for  preserving  the 
privileges  of  ambassadors  and  other  public 
ministers  of  foreign  princes  and  States," 


(a)  4  Bur.  1984. 
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it  is  declared  that  all  legal  process 
agfdiist  the  persons  or  effects  of  foreign 
Ministers  shall  be  absolutely  void,  and  the 
goods  were  to  be  considered  as  if  in  the 
hands  of  the  Ambassador,  for  they  did  not 
belong  to  the  defendant.  In  the  next 
place^  by  the  constmction  of  the  Customs 
Act,  the  duties  might  have  been  levied  in 
ihe  first  instance,  and  the  parties  landing 
the  wines  without  payment  thereof,  were 
liable  to  the  penalties.  But  if  in  any  way, 
and  still  more  under  leaye  of  the  compe- 
tent authorities,  the  wines  were  landed 
without  naymeot  of  the  duties,  the  duties 
were  no  longer  a  lien  upon  them  following 
tbem  wherever  they  went,  and  it  was  no 
longer  competent  to  the  Crown  to  come 
upon  a  third  person  into  whose  hands 
they  had  passed;  although  if  the  Ambas- 
sador himself  had  trafficked  in  the  wines, 
he  might  have  become  liable  as  soon  as 
his  official  capacity  had  ceased.  This 
argument  is  strengthened  by  the  analogous 
circumstances  of  the  provisions  of  the 
33  Geo.  3.  c.  48.  and  other  Excise  and  Cus- 
toms Acts  in  favour  of  admirals  on  sta- 
tions, who  are  allowed  thereby  to  obtain 
wines  and  other  goods  on  which  duties  are 
payable,  without  the  payment  of  duties, 
and  by  the  express  enactments  of  those 
statutes,  penalties  are  attached  if  relanded 
without  paying  the  duties. 

2nd.  That  an  information  in  the  nature 
of  an  action  for  money  had  and  received 
would  not  lie  against  a  person  who  was 
proved  not  to  be  in  possession  of  the 
money  at  the  time,  but  ought  to  have 
been  brought  against  the  party  for  whom 
it  had  been  received,  and  to  whom  it  had 
been  paid  over. 

26th  November  1824.— The  Solicitor  Oene- 
ralfia)  Clarke,  and  Walton  showed  cause. 

1st.  The  defendant  was  liable  for  the 
Customs  duties  upon  the  first  count,  for 
the  statute  of  Queen  Anne  is  perfectly 
silent  on  the  subject  of  a  privilege  in 
ambassadors  to  import,  or  export,  or  sell 
goods  duty  free.  The  third  section  is 
the  only  part  of  the  Act  which  can  be 
supposed  to  bear  upon  this  case.  Its 
object  is  plain  from  the  words  with  which 
it  commences,  **  and  to  prevent  the  like 
insolences  for  the  future,''  and  from  the 
oocasion  and  history  of  the  statute. (&)  The 

(a)  Sir  Charles  Wetherell. 

(6)  See  as  to  the  occasion  of  passing  the  Act, 
Blackstone*8  Commentaries,  1,  225;  Willes^s 
aigument  in  Beat  r.  Tartar,  14  C.B.  491.  As 
to  the  effect  of  the  Act,  Lord  Mansfield, 
in  Triquet  v.  Bath^  3  Borr.  1478,  and  in  Heath- 
field  ▼.  ChiUon,  4  Burr.  2016  ;  Lord  Tenterden 
in  Novella  v.  Toogood,  1  B.  &  C  554  ;  Jenris, 
C.J.,  in  Best  v.  Ta^hr,  14  C.B.  519  ;  Camp- 
beU,  C.J.,  in  Magdalena  Steam  Navigation 
Gf.  V.  Martm^  8  S.  &  B.,  p.  114. 


insolence  contemplated  was  the  personal 
arrest  of  the  Minister;  the  sort  of  dis- 
training, seizing,  or  attaching  of  goods 
had  in  view,  and  prohibited  by  the  cfause 
was,  as  being  auxiliary  or  incidental  to  the 
protection  of  the  person  of  a  Minister, 
merely  of  goods  actually  in  his  possession. 
Personal  protection  was  the  purpose  for 
which  that  particular  provision  was  made ; 
protection  of  goods  and  chattels  is  intro- 
duced only  as  involved  in  and  necessary 
thereto,  and  the  words  of  the  section  have 
no  application  to  the  species  of  subject 
now  under  consideration.  There  is  no 
instance  in  which  such  a  claim  on  such  a 
foundation  has  ever  been  set  up,  and  no 
such  construction  has  ever  before  been 
contended  for.  The  claim  raised  here 
beiuff  a  species  of  demand  in  rem,  a  duty, 
or  obligation  incidental,  and  as  it  were 
annexed  to  the  property,  the  process  of 
seizure  or  attachment  by  which  it  would 
be  enforced,  is  not  that  which  the  statute 
was  meant  to  restrain.  K  foreign  Minis- 
ters have  the  right  of  importing,  or  ex- 
porting, or  selling  customable  commodities 
without  pajrment  of  the  duties,  it  must 
either  be  conferred  by  some  statute,  or  be 
given  by  the  common  law  recognising 
some  supposed  rule  of  the  law  of  nations. 
No  statute  furnishes  matter  upon  which 
to  raise  the  question.  And,  though  ac- 
cording to  the  law  of  nations  it  is  said 
that  an  ambassador's  baggage,  equipage, 
and  matters  of  that  description  are,  for 
purposes  of  protection,  to  be  considered  as 
attached  to  his  person,  yet  it  has  never 
been  laid  down,  or  intimated  by  any  writer 
on  that  law,  that  he  possesses  the  privilege 
in  question.  Some  authors  have  laid 
it  down  that  a  foreign  Minister  must  not 
trade, (a)  otherwise,  a  man  under  the  mask 
of  a  diplomatist,  might  be  a  wine  mer- 
chant. No  wril^r  on  the  law  of  this 
country  gives  the  least  colour  to  imagine 
that  it  confers  such  a  right  on  a  foreign 
minister.  The  privilege  which  has  been 
enjoved  by  ambassadors,  of  landing  their 
goods  here  duty  free,  is  founded  upon  a 
document  in  existence  in  this  Court,  a 
warrant  which  in  the  year  1707  was  signed 
by  the  then  First  Lord  of  the  Treasury, 
my  Lord  Oodolphin,  and  issued  in  conse- 
quence of  a  presentment(&)  of  the  then 
Commissioners  of  Customs. 

(a)  See,  however,  BarhuiCa  case,  Cases  temp, 
Talbot,  281 ;  Jervia,  C.J.,  in  Taylor  ▼.  Beet, 
14  C  B.,  p.  519  ;  The  Magdalena  Steam  Navi- 
gation Co.  V.  Martin,  2  E.  &  E.  114 ;  Parkinson 
V.  PoUer,  16  Q.B.D.,  p.  161. 

(6)  The  following  are  copies  of  the  material 
part  of  the  presentment,  and  of  the  warrant :  — 
"  Presentment,  27  June  1707. 

"It  is  hereby  proposed  that  every  foreign 
minister  on  his  arrival,  giving  a  particular  sche- 
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Some  discussion  arose  licre  upon  the 
right  of  counsel  to  read  these  two  docu- 
menta,  which  was  objected  to,  inasmuch 
as  they  had  not  been  in  evidence  at  the 
trial.  HuUock,  B.,  seemed  to  be  against 
allowing  them  to  be  read ;  the  Chief  Baron 
said  that  perhaps  they  might  be  admitted 
as  matters  of  general  knowledge.  In  the 
result  they  were  not  read. 

These  documents  being  out  of  the  case, 
it  is  stripped  of  any  permission  by  the 
Government,  and  of  any  fact  which  is  to 
sustain  the  Ambassador's  right  to  import 
at  all  without  satisfying  the  duty-  By  the 
constant  practice,  the  wines  of  Ambassa- 
dors disposed  of  on  their  departure  from 
England,  have  been  held  subject  to  the 
duty.  The  contrary  course  would  be  a 
prejudice  and  a  fraud  upon  the  revenue 
and  the  wine  merchants  of  this  country, 
who  could  not  in  that  case  compete  with 
the  ambassador  in  the  market.  The  duty 
having  attached  upon  the  wines,  the  case 
of  the  Attorney  Gena'al  v.  Weelsia)  shows 
that  the  defendant  was  liable  for  it.  That 
was  an  informatiou  in  debt  for  non-pay- 
ment of  duties.  The  second  point  was, 
whether  any  person  can  be  charged  upon 

dule,  subscribed  by  himself,  of  the  packages  of 
his  goods,  and  what  is  contained  in  them,  and 
being  household  fiuniture,  wearing  apparel,  or 
relating  to  his  equipage,  for  his  own  use  and  not 
for  merchandise,  as  also  the  remainder  of  his 
stores,  not  exceeding  a  tun  of  wine  for  every 
minister  having  the  character  of  ambassador, 
and  two  hogsheads  for  any  other  public  minister 
of  an  inferior  character,  and  at  their  first  coming 
only,  may  have  their  goods,  in  pursuance  of  a 
general  order,  sent  immediately  to  their  own 
houses,  on  the  officer's  receiving  by  the  Com- 
missioner's direction,  two  or  three  parcels  only, 
to  see  that  they  agree  with  the  schedule ;  the 
same  respect  to  be  shown  to  all  foreign  ministers 
in  shipping  their  goods  by  a  schedule  on  their 
departure,  without  sending  an  officer  to  their 
houses,  or  examining  all  the  goods  on  the 
quays.*' 

"  Warrant. 

**  After  our  hearty  commendations,  upon  con- 
sidering of  what  is  by  you  proposed  in  your 
memonal  aforegoing,  I  approve  thereof,  and  do 
accordingly  hereby  authorise  and  require  you 
from  time  to  time  to  observe  and  foUow  such 
rules  and  methods  with  respect  to  all  goods  and 
stores  that  shall  belong  to  any  foreign  minister, 
as  you  have  therein  proposed,  taking  care  not  to 
pass  any  prohibited  goods,  and  that  all  custom- 
able goods  beyond  their  wearing  apparel,  house- 
hold goods,  or  for  their  equipage,  be  Bubject  to 
the  duties  payable  for  the  same.       ^ 

**  And  for  so  doing  this  shall  be  your  warrant. 

"Whitehall,  Treasury  Chambers,  22nd  July 
1707. 

"  (Signed)        QoDOLPHiN." 

(a)  Bunb.  228. 
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an  information  for  the  duties  but  the 
actual  importer,  and  it  was  answered 
that — 

"  though  upon  dev€7ierunt,{d)  which  is  a 
criminal  prosecution,  every  person  to  whose 
hands  the  goods  come  may  be  charged,  yet  in 
debt,  the  person  to  be  charged  as  importer  must 
have  such  an  interest  in  the  ^oods  as  to  be  Hable 
to  pay  the  duties,  and  it  will  not  extend  to  a 

mere  agent  or  servant A  factor  for  a 

person  abroad  is  in  this  case  undoubtedly  liable, 
because  the  Crown  cannot  get  at  the  principal ; 
and  a  factor  for  a  merchant  here  has  some  sort 
of  interest  in  the  goods,  and  has  some  share  and 
allowance  for  his  factorage,  and  has  a  special 
property  in  the  ^oods ;  he  is  to  take  the  goods 
and  pa}-  the  duties,  and  therefore  must  be  taken 
to  be  the  importer;  aliter  in  case  of  a  mere 
agent  or  servant." 

Here  the  distinction  is  taken  between  a 
factor  selling  for  a  person  abroad,  and  a 
factor  selling  for  a  person  here ;  and  it  is 
clear  that  the  person  sought  to  be  charged 
sustained  the  latter  character,  and  was 
not  the  original  consignee.  The  case 
decides  that  in  order  to  the  recovery  of 
duties  it  is  not  necessary  to  sue  the  indi- 
vidual who  is  the  importer  directly  and 
specifically,  and  it  governs  the  present. 
Here  the  auctioneer  or  broker  is  to  be 
considered  as  a  factor  for  the  individaal 
who  employed  him. 

2nd.  If  the  Attorney  Oenercd  v.  Weeks  be 
law,  and  the  auctioneer  be  a  factor,  it  is 
unnecessary  to  go  upon  the  second  count 
for  money  had  and  received.  But,  if 
necessary,  the  information  upon  it  mi^ht 
be  sustained.  The  defendant  had  notice 
that  the  Customs  duties  were  payable,  for 
he  must  have  known  that  both  duties 
equally  attached.  No  person  can  buy 
any  commodity  in  this  country  free  of 
duty*  unless  it  is,  and  is  expressed  to  be, 
intended  for  a  foreign  market.  The  price 
received  consisted  of  the  value  of  the 
wines  and  the  duties,  and  the  defendant 
was  fully  aware  that  the  amount  of  the 
latter  was  money  had  and  received  for 
the  use  of  the  Crown. 

Brougham :  In  support  of  the  rule — Isfc, 
I  admit  that  one  part  of  my  ar^ment,  if 
pushed  to  its  utmost  extent,  might  go  to 
show  that  a  foreign  Minister  who  has  im- 
ported goods  duty  free  might,  by  selling 
them  in  the  market  at  the  same  price  as 


(a)  See  as  to  this  statement,  Manning^s 
Exchequer  Practice,  208,  and  18  Price,  822ii. 
"  Where  personal  property  belonging  to  the 
Crown,  either  by  forfeiture  or  other^se,  finds 
its  way  into  the  hands  or  is  under  the  control 
of  a  subject,  the  remedy  for  recovery  is  an 
information  of  devenerunt,  which  is  a  proceed- 
ing in  the  nature  of  an  action  of  detinue.** 
Manning's  Exchequer  Practice,  165. 
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another  party  would  who  had  paid  the 
duty,  pat  the  duty  into  his  own  pocket 
which  ought  to  have  been  paid  to  the 
Crown.  The  only  conseouence  will  be  an 
inconvenience  resulting  rroni  an  omission 
in  the  law,  or  in  the  declaring  and  settling 
the  privileges  of  an  Ambassador ;  which 
inconvenience  does,  in  any  view  that  can 
be  taken  of  the  case,  by  law  actually  exist. 
Because  a  functionary  of  that  kind  remain- 
ing here  in  the  exercise  of  his  functions, 
protected  by  the  Common  Law,  as  declared 
hy  the  statute  oiAnne,  might  do  the  very 
same  thing  at  any  time.  Supposing  the 
wines  were  in  his  own  cellar,  they  could 
not  be  attached,  as  he  is  saved  personally 
from  all  process ;  then  he  may  do  what  he 
pleases  with  his  own  goods  in  his  own 
possession. 

Gabsow,  B.  :  Would  not  they  be  seizable 
in  the  cart  in  which  they  were  removed  P 

Brougham :  They  would  be  secured  from 
that  by  being  earned  in  his  own  waggon. 
If  they  were  so  conveyed,  and  delivered  to 
the  vendee,  it  can  hardly  be  maintained, 
that  in  the  hands  of  any  person  to  whom 
they  might  come  (for  if  m  the  hands  of 
tiie  first  purchaser,  so  in  the  hands  of  the 
hundredth),  those  goods  would  be  subject 
to  process. 

HuLLOCK,  B. :  In  that  case  a  process 
might  be  instituted  against  the  goods  as 
the  property  of  the  purchaser.  He  might 
have  sent  them  away  as  a  present. 

Brotigham:  It  cannot  be  supposed,  the 
ffoods  not  beins  chargeable  with  the  duty 
m  the  hands  of  the  Mmister,  that  the  duty 
should  nevertheless  be  payable  bv  the 
Minister  himself,  because  if  it  is  payable  bv 
his  agenii,  it  is  payable  by  him.  The  5th 
section  of  the  Act  referred  to  shows  that 
the  Legislature  were  aware  of  the  danger 
of  abuses,  and  is  devoted  to  providing 
against  ihem.  It  limits  the  privilege 
befbre  conferred  upon  the  domestic  servant 
of  Uie  foreign  Minister,  to  the  case  where 
the  servant  has  given  notice  in  a  public 
manner  of  his  capacity;  and  excludes  it 
altogether  in  the  mstances  of  individuals 
within  the  description  of  the  bankrupt 
laws.  But  the  restriction  imposed  upon 
the  privilege  in  one  part  of  the  statute 
operates  the  stronger  in  favour  of  its  allow- 
ance where  it  is  unaffected  by  the  proviso, 
because  the  mischief  was  dearly  in  view, 
and  was  not  prevented,  except  in  the 
particular  cases  specified. 

The  first  count  cannot  apply  to  the  case 
of  the  present  defendant.  The  mere  sell- 
ing of  wines  the  property  of  another 
po^,  which  had  boon  imported  without 
payment  of  the  duties,  does  not  make  the 
seUer  chargeable  with  them.  It  has  not 
been  shown  that  the  defendant  had  a 
special  property  in  these  goods,  or  that  he 
was  a  factor.    There  is  a  great  difference 


between  a  factor  and  a  broker  or  auo- 
tioneer  in  respect  of  the  goods  with  which 
they  are  to  deal.  The  factor  has  the  entire 
control  over  the  goods ;  he  has  not  only  a 
lien  for  the  money  he  lays  out  upon  the 
particular  parcel,  but  a  general  lien  for  all 
the  money  due  to  him  from  the  principal ; 
he  is,  in  the  eye  of  the  law,  the  owner  of 
the  goods  while  they  are  in  his  custody. 
The  situation  of  the  broker,  or  auctioneer, 
is  the  venr  opposite.  Here  the  auctioneer 
never  had  any  control  over  the  goods ;  he 
never  possessed,  or  even  saw  them,  they 
having  continued  during  the  whole  trans- 
action in  the  cellars  of  the  Portuguese 
Ambassador ;  he  could  not  with  any  pro- 
priety be  said  to  have  any  special  property 
m  them,  however  minute,  instantaneous ; 
he  was  a  mere  agent  employed  to  sell 
them,  as  another  man  might  be  employed 
to  value,  or  to  advertise  them.  Therefore 
admitting  the  law  to  be,  as  laid  down  in 
the  AUoTMy  General  v.  Weeks^  it  has  no 
application  to  the  present  case.  The  intent 
of  the  clause  of  the  statute  of  Queen 
Anne  is,  not  only  that  all  process  against 
the  person  of  the  Minister  shall  be  void, 
but  all  process  against  his  goods ;  and  tibe 
words  are  as  lai*gc  as  can  well  be  used. 

Geaham,  B.  :  The  goods  were  liable,  but 
not  seizable ;  the  power  of  enforcing  the 
duty  perhaps  was  Imiited,  but  the  liaoility 
upon  the  importation  remained. 

Brougham :  No  process  could  go  aflrainst 
those  goods  in  the  hands  of  the  Minister, 
and  there  is  nothing  in  the  case  to  show 
that  they  were  ever  out  of  his  hands ;  so 
that,  if  the  defendant  be  answerable  this 
would  be  an  instance  of  the  Crown  having 
a  claim  against  a  person's  agent  in  respect 
of  the  non-payment  of  duties  upon  certain 
goods,  a^inst  which  goods  in  the  hands 
of  the  principal,  the  Crown  could  not  pro- 
ceed at  all,  at  the  very  time  that  the 
agency  exists,  and  that  the  money  is 
received  for  them. 

QsAHAM,  B. :  When  a  principal  transfer 
goods,  which  are  not  seizable  while  in  his 
possession,  to  another  person,  who  has  not 
the  same  privilege,  the  original  liability 
of  the  goods  attaches;  like  the  common 
case  of  tithes,  where  the  liability  depends 
upon  whether  they  are  or  are  not  held  by 
an  ecclesiastical  person. 

Brougham :  That  would  be  carrying  the 
doctrine  of  the  lien  upon  goods  for  duties 
too  far;  or,  rather,  it  would  be  creating  it. 
The  defendant's  communication  with  the 
Excise,  and  his  payment  of  that  duty  are 
no  admissions  of  any  further  liabilitv; 
he  might  at  first  have  thought  that  the 
goods  had  paid  the  one  duty  and  not 
the  other.  His  communication  with  the 
Customs  was  subsequent  to  the  comple- 
tion of  the  sale,  and  the  payment  over  of 
the  whole  of  the  money  to  Haddon;  and 
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the  utmost  extent  to  which  it  can  be  car- 
ried, even  supposing  that  a  man  could 
be  concluded  by  his  mistake  in  point  of 
law,  is,  that  it  binds  him  in  the  character 
of  agent  to  the  ambassador.  But  though 
an  ackuowlcdgment  of  a  fact  by  a  party  is 
conclusive  against  him,  and  he  is  bound 
by  all  its  legal  consequences ;  he  cannot 
admit  his  liability  in  law,  or  bind  himself 
by  such  an  admission ;  and  it  is  never  too 
late  for  him  to  allege  that  it  .was  an  error, 
and  stand  upon  his  legal  right. 

2nd.  The  question  therefore  comes  to  this : 
Is  the  defendant  responsible  to  the  Crown 
for  money  had  and  received  ?  That  depends 
upon  two  circumstances  :  Firstly,  Was  a 
specific  sum  of  money  ever  had  and  re- 
ceived by  him  at  all  ?  Secondly,  If  a  spe- 
cific sum  of  money  was  had  and  received 
by  him,  he  having  paid  that  sum  over  to 
the  person  for  whose  use  he  received  it,  is 
he,  or  is  he  not,  liable  to  this  information  ? 

iBrougham  proceeded  to  argue  that  there 
was  no  evidence  that  any  specific  sum  had 
been  received  on  account  of  duties.] 

Secondly,  suppose  a  specific  sum  had  been 
separately  received  iu  respect  of  duties, 
the  question  still  remains  whether  Mr. 
Tharnton  is  liable  to  pay  over  this  sum  to 
the  Ciown;  the  evidence  being,  that  he 
received  all  the  money  to  the  use  of  the 
Minister,  and  handed  it  over  to  his  agent 
the  instant  he  received  it.(a) 

HuLLocK,  B. :  You  must  separate  the 
rights  of  the  parties ;  as  the  proprietor  of 
the  wine,  the  Ambassador  would  have  a 
right  to  the  value  of  it,  but  the  King 
would  have  a  right  to  the  duty. 

Broughxm :  There  is  not  tne  least  dif- 
ference in  point  of  principle  between 
Sadler  v.  Evans{h)  and  this  case. 

£The  only  evidence  of  notice  amounts 
to  this,  that  the  defendant  knew  the  Crown 
might  demand  some  duties,  and  therefore 
he  entered  into  a  negotiation,  on  the  part 
of  the  ambassador  with  the  Customs,  to 
have  the  lower  duty  paid  rather  than  the 
higher ;  but  that  is  not  such  a  notice  as 
fixes  the  defendant,  for  there  was  just  the 
same  sort  of  notice  in  Sadler  v.  EvaTis.l 

The  Court  did  not  think  it  necessary  to 
hear  the  Solicitor  General  in  reply. 

Alexander,  C.B.  :  The  points  in  this 
case  have  been  put  with  a  great  deal 
of  ability ;  on  the  part  of  the  defendant 
everything  has  been  urged  which  it  waa 
possible  for  knowledge  and  talent  to  sug- 
gest ;  but-  not  the  least  doubt  has  been 

(a)  "The  evidence  on  this  point  was  not 
entirely  consistent,  one  part  of  it  being  that  the 
proceeds  of  the  sale  had  been  paid  over  to 
Hftddon  on  the  evening  of  each  day.''  MoCle- 
land,  618n. 

(6)  See  above,  p.  182. 


created  in  my  mind  upon  the  question 
and  I  have  exactly  the  same  impression 
now  which  I  had  at  the  time  of  the  trial. 
It  is  not  my  intention  to  go  through  the 
whole  of  this  case.  Upon  the  claim  set 
up  in  the  first  count,  I  do  not  mean  to 
give  any  opinion.  Notwithstanding  the' 
statute  of  Queen  Anne^  I  cannot  entertain 
any  doubt  that  if  these  goods  had  been 
sold  by  the  executors  of  an  ambassador,  or 
by  the  agent  in  ordinary  circumstances, 
of  an  ambassador  who  had  retired  from 
his  services  in  this  country,  the  duties 
would  have  been  payable,  (a)  but  whether 
this  defendant  is,  or  is  not,  in  a  situation 
in  which  he  may  be  charged  with  the 
duties  by  virtue  of  the  statute,  is  a  ques- 
tion upon  which  I  will  not  decide,  because 
it  ia  not  necessary  to  do  8o.(&) 

My  impression  on  the  trial  was,  that 
the  information  was  maintainable  on  the 
second  count,  that  charging  the  defendant 
with  money  had  and  received  to  the  use 
of  the  Crown ;  and  I  have  not  heard  any 
observation  which  has  shaken  that  impres- 
sion in  any  degree. 

Without  adverting  in  detail  to  the  evi- 
dence, the  effect  of  it  is,  that  when  this 
gentleman,    the    defendant,    became    the 

(a)  As  to  the  fiscal  and  other  immunities  of 
Ambassadors,  case  of  Don  Palaleon  Sa  (1654), 

5  St.  Tr.  461  ;  case  of  the  Swedish  Ambas- 
sador, Ward's  Law  of  Nations,  2,  527 ;  Bar- 
butt's  case  (1735),  cases  temp.  Talbot,  281; 
Crosse  v.  Talbot  (1728),  8  Mod.  288;  Tri^ 
q.tet  V.  £faM(1764),  3  Burr.  1478;  Lockwood 
v.  Coysgarve  (1765),  8  Burr.  1676  ;  Heath- 
field  V.  Chilton  (1767),  4  Burr.  2016;  B,  v. 
Fowke  (1775),  20  St.  Tr.  p.  1119;  Viveash 
V.  Becker  (1814),  3  M.  &  S.,  p.  292;  The 
Duke  of  MonteUano  v.  Christie  (1816),  5  M. 

6  S.  508  ;  Novello  v.  Toogood  (1823),  1  B.  & 
C.  554;  Fisher  v.  Begrez  (1833),  2  C.  &  B. 
240  ;  Taylor  v.  Best  and  others  (1854),  14  C.B. 
487;  A,  G,  V.  Kent  and  others  (1862),  1  H.  & 
C.  12  ;  The  Charkieh  (1873),  L.R.  4  A.  &  E., 
p,  89  ;  Parkinson  v.  Potter  (1885),  16  Q.B.D. 
152;  Grotius,  de  Jure  Belli  et  Pads,  1.  2, 
c.  8,  8.  9 ;  The  case  of  the  Bishop  of  Ross, 
Queen  Mary's  ambassador,  Somers's  Tracts,  1, 
186;  Molloy,  de  Jure  Maritimo,  c.  10;  Zouch's 
Juris  et  Judicii  fecialis  expiicatio  (1659),  208  ; 
Bynkershoeck,  de  Foro  Legatonm ;  Vattel,  4, 
c.  7,  105;  Moser*s  Beitrdge  z,  d.  neuest 
Europ,  Gesandtschaftrecht ;  Alt's  Handbuch 
des  EuropSischen  Gesandschaflrechtes  (1870); 
Martens'  Nouvelles  Causes  Cilkbres  du  Droit 
des  Gens,  2,  497  ;  Wharton's  Litemational  Law 
Digest,  8.  95  ;  Lawrence's  Wheaton,  part  3,  c.  I, 
8.  18;  Phillimore's  International  Law,  2,  199; 
Hall  on  International  Law,  151 ;  Calvo,  Droit 
IntematioTud,  1,  664;  Wolseley,  International 
Law,  8.  93 ;  Laurent,  Droit  Civil  International, 
8,  22,  188  ;  Mommsen's  Staatsrecht,  8,  1,  697, 
8,2,1151. 

(6)  See  Taylor  v.  Best,  14  03.,  p.  522. 
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auctioneer  to  dispose  of  these  wines,  he 
perfectly  nnderstood  that  the  duties  were 
payable  on  aocoant  of  them.  The  whole 
transaction  shows  what  his  apprehension 
was  on  this  head.  The  actnal  payment  to 
the  Excise  which,  I  think,  is  sxmciently 
established  to  have  been  made  with  his 
own  hands,  and  from  which  he  was  dis- 
charged by  the  Excise,  shows  that  he 
knew  those  duties  were  payable;  and  I 
haTO  not  been  able  to  frame  to  myself  any 
distinction  between  the  two  species  of 
duties.  I  think  the  last  letter  to  the 
Customs  implies  that  it  is  not  an  appli- 
cation on  the  pai*t  of  the  Portuguese 
Ambassador ;  but,  taking  the  whole  trans- 
action together,  it  appears  to  haye  been 
an  application  by  Mr.  Thornton  on  his  own 
account.  And  he  must  have  felt  what  I 
am  stating,  if  you  g^ve  the  smallest  effect 
to  the  parol  evidence  on  the  subject.  For 
one  of  the  witnesses  says  that  the  con- 
yersations  with  the  son;  and  the  son 
said: — 

"  It  is  bard  upon  us ;  we  are  not  able  to  pay 
it  now,  but  I  expect  to  receive  some  money 
toon  for  the  sale  of  an  estate,  and  when  that 
money  is  received  the  money  shall  be  paid.'' 

It  appears  to  me  that  the  result  of  the 
whole  of  the  evidence  is,  that  there  was 
a  previous  undertaking  on  the  part  of 
Mr.  Thornton,  in  consequence  of  his 
having  leave  to  sell  the  wines  in  the  usual 
way,  to  discharge  those  duties,  not  limited 
to  duties  payable  to  the  Excise,  but  in- 
cluding also  those  payable  to  the  Oastoms ; 
fur  the  duties  payable  to  the  Excise  were 
not  merely  the  auction  duties,  but  distinct 
duties  payable,  just  as  much  as  the  duties 
chargeable  in  respect  of  the  Customs. 
Now  if  it  be  true  that  these  wines  could 
have  been  followed  for  the  duties  into  the 
hands  of  a  purchaser,  unless  the  purchaser 
had  bought  them  under  the  sanction  of  a 
public  board,  it  appears  to  me  that  the 
true  view  to  be  taken  of  this  case  is,  that 
immediately  upon  the  receipt  of  the 
money  Mr.  Thornton  was  not  only  the 
agent  of  the  Portuguese  Ambassador,  but 
the  agent  of  the  purchaser  also,  whose 
purchase  he  was  bound  to  protect  from 
all  the  legal  consequences  which  might 
attach  upon  it,  or  upon  the  goods.  If 
that  be  so,  the  argument  founded  on  the 
alleged  payment  of  the  entire  money  over 
to  Saddon,  the  agent  of  the  Ambassador, 
entirelv  fjedls.  Supposing  that  to  have 
been  the  fact,  yet,  naving  this  complete 
knowledge  of  the  duty  which  attached 
upon  the  goods,  and  the  species  of  under- 
taking he  had  entered  into,  that  would 
prevent  him  from  having  the  benefit  of 
the  decisions  in  those  cases  which  were 
alluded  to  by  Mr.  Brougham.  It  appears 
to  me,  therefore,  that  upon  the  second 


count  this  was  clearly  a  correct  finding, 
and  that  the  rule  ought  to  be  discharged. 

G-BAHAM,  B. :  It  is  hardly  necessary  for 
me,  after  what  has  been  stated  by  my  Lord 
Chief  Baron,  to  say  anything,  and  1  will 
endeavour  to  explain  the  ^rounds  upon 
which  my  opinion  is  founded  very  shortly. 
The  Act  of  Queen  Anne  was  passed  diverao  in* 
tuitUj{a)  and  it  is  not  necessary  to  comment 
upon  it.  But  the  provision  that  the  goods 
ot  the  Ambassador  should  not  be  attached 
or  distrained,  led,  by  a  necessary  conse- 
quence, to  some  modification  with  respect 
to  the  duties  to  which  these  goods  should  be 
considered  liable  ;  and,  among  others,  that 
such  wines  as  should  be  imported  fairly  and 
bond  fide  for  the  use  of  their  own  families 
should  not  be  charc^ed  with  duty,  for  the 
duty  which  previously  would  have  attached 
upon  them  could  not  be  enforced.  The 
effect  of  that  I  take  to  be  this,  it  does  not 
at  all  remove  the  liability  of  these  goods 
to  the  original  duty  of  importation,  in 
case  those  goods  have  passed  from  the 
hands  of  the  privileged  person  to  the  hands 
of  another  individual.  If  he  chooses  to  sell 
them,  he  must  sell  them,  and  the  vendee 
must  take  tbem  subject  to  that  charge. 
In  this  instance,  I  take  it  that  the  pur- 
chaser was  bound  to  see  that  all  the  duty 
was  paid  which  ou^ht  to  be  paid,  or  that 

Provision  was  made  for  its  satisfaction, 
he  Lord  Chief  Baron  has  explained  this 
so  satisfactorily  that  it  is  impossible  not 
to  perceive  that  when  the  wines  were  to 
be  transferred  to  the  vendee  thb  party 
was  aware  they  were  liable,  not  only  to 
the  internal  duties  of  Excise,  but  to  the 
whole  duties,  including  those  of  the  Cus- 
toms. I  agree  that  there  may  be  a  diffi- 
culty in  sustaining  the  first  count  of  the 
information,  but  when  we  come  to  the 
next  count,  charging  the  defendant  with 
money  had  and  received,  I  conceive  it 
perfectly  clear  that  it  was  money  had  and 
received  for  the  use  of  the  Crown.  He 
himself  acknowledged  that  the  Crown  had 
a  claim  upon  the  goods.  What  is  the  case 
then  P  He  was  agent  for  the  ambassador 
to  dispose  of  these  wines,  or  rather  the 
ambassador's  property  in  them,  which  was 
only  the  wine  in  its  original  state  before 
importation ;  but  he  hands  over  to  the 
agent  of  the  agent  of  the  foreign  minister, 
with  his  eyes  open,  those  duties  which 
belonged  to  the  Crown.  I  will  not  touch 
upon  the  difficulty  of  distinguishing  the 
sums  due  to  those  difierent  parties,  be- 
cause there  was  evidence  before  the  jury 
that  the  specific  sum  of  1142. 199.  was  the 
amount  or  the  duties  that  were  payable 
upon  importation,  according  to  that  very 
catalogue  of  the  goods  in  respect  of  which 

(o)  See  Taylor  y.  Best,  U  O.B.  p.  489. 
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the  duties  of  Excise  had  been  paid.  This  ] 
letter,  soliciting  leave  to  pay  the  lower  | 
duties,  is  the  plainest  admission  on  the 
part  ol  the  defendant  that  if  he  were  not 
indulged  by  the  commissioners  consenting 
to  accept  them  he  was  liable  to  be  called 
on  for  the  higher  duties.  Consequently 
ho  comes  within  the  second  count  of  the 
infoimation,  and,  under  these  circum- 
stances, I  think  that  the  verdict  ought  to 
stand. 

Garrow,  B.  :  The  present  rule  must  be 
discharged,  unless  the  Court  should  be  of 
opinion  that  a  verdict  ought  to  pass  for 
the  defendant.  Upon  looking  at  the  cir- 
cumstances of  the  case,  I  think  that  it  was 
properly  found  for  the  Crown.  Nothing 
done  here  this  day,  of  which  the  effect 
may  be  to  establish  the  verdict,  will  in 
any  way  break  in  or  trench  upon  the 
dignity  of  the  illustrious  persons  who  re- 
present foreign  Courts  in  this  country,  or 
have  a  tendency  to  lesson  their  comforts 
or  abridge  the  means  of  their  hospitality. 
For  the  first  of  these  objects  the  law  has 
provided,  and  for  the  second  the  course 
has  been,  since  the  time  of  Lord  QodoU 
phiny(a)  for  the  Lords  of  the  Treasury  to 
remit  such  duties  upon  wines,  &c.  brought 
into  this  country  for  the  use  of  their 
families  and  the  purposes  of  hospitality  as 
would  be  payable  by  private  individuals. 
But  if  (for  we  can  only  put  such  a  case 
hypothetically,  which  I  hope  I  may  do  with- 
out giving  offence)  one  of  these  persons 
representing  his  sovereign  here  should  so 
far  forget  himself  as  to  become  a  trafficker 
in  the  article  or  to  associate  himself  with 
a  wine  merchant,  and  participate  in  the 
profits  arising  from  the  sale  of  wines,  who 
would  doubt  but  that  if  those  wines,  which 
were  privileged  to  pass  to  him  as  for  his 
own  use  without  the  payment  of  duties, 
found  their  way  into  the  hands  of  a  third 
party  they  would  then  be  liable  to  the 
duties  P  When  a  foreign  Minister  ceases 
to  exercise  his  functions  here,  we  may 
suppose  he  would  instruct  a  person  in  the 
situation  of  the  defendant  to  dispose  and 
make  the  most  of  the  wines  which  he  could 
not  take  with  him,  conformably  to  the 
mles  and  reflations  of  this  country. 
Conforming  himself,  therefore,  to  those 
instructions,  I  am  of  opinion  that  the 
auctioneer  who  offered  these  goods  for 
sale,  supposing  that  they  had  been  im- 
jwrted  ciuty  free,  could  not  convey  them 
to  a  purchaser  without  receiving  a  price 
equivalent  to  that  which  would  be  their 
value  as  actually  imported,  and  likewise 
the  amount  of  the  duties  which  would 
have  been  chargeable  upon  them  if  they 
bad   been   originally  brought   into   this 

(a)  See  above,  p.  140. 


country  for  a  person  not  privileged.  The 
excess  was  clearly  taken  upon  the  footing 
of  duties ;  and,  therefore,  upon  the  count 
for  money  had  and  received  for  the  use  of 
the  Crown  I  think  the  verdict  may  be 
sustained. 

HuLLOCK,  B. :  I  concur  in  the  opinion 
that  this  rule  ought  to  be  discharged,  but 
I  entertain  doubts  whether  the  verdict 
ought  to  stand  upon  the  count  for  money 
had  and  received.  There  are  two  ques- 
tions :  first,  whether  the  wines,  under  the 
circumstances  in  which  they  were  placed 
by  Mr.  Thornfon,  as  the  agent  of  the 
Portuguese  Ambassador,  became  subject 
to  duties  by  the  sale ;  and  if  they  did, 
secondly,  whether  upon  this  information 
the  defendant  can  be  made  liable  to  those 
duties.  It  is  not  necessary  to  inquire  into 
the  law  of  nations  upon  this  subject ;  and 
there  is  no  doubt  that  no  duty  is  imposed 
upon  the  goods  of  foreign  ambassadors 
wnen  they  are  imported  into  this  country 
for  their  own  use.  But  the  material  ques- 
tion is  whether  a  foreign  Minister  retiring 
from  this  country  and  leaving  his  wines 
here  to  be  turned  into  merchandise,  and 
this  defendant  being  the  person  appointed 
to  convert  them  into  money,  the  latter  is 
not  answerable  to  the  Crown  for  the  pay- 
ment of  those  duties  to  which  it  may  be 
assumed  such  wines  have  by  his  act  be- 
come subject.  I  am  inclined  to  think  that 
this  case  is  not  supported  by  the  one  cited 
from  Bunhury.(a)  B  ut  assuming  that  these 
wines  became  liable  to  the  duty  (which,  I 
think,  follows  from  the  transmutation  they 
underwent  by  coming  to  this  sale,  and 
getting  thereby  into  the  hands  of  indi- 
viduals not  entitled  to  the  immunity  and 
privilege  to  which  foreign  ambassadors  are 
entitled),  this  defendant  being  the  channel 
by  which  they  become  so  liable,  and  the 
agent  of  the  individual  for  whom  the  pro- 
ceeds of  the  sale  were  received,  the  point 
is  to  whom  application  is  to  be  made  for 
it.  I  apprehend,  that  an  auctioneer  must 
be  considered  as  conversant  of  the  law. 
He  must  know  that  he  is  the  person  by 
whom  the  purchaser  is  to  make  his  title, 
and  that  the  purchaser  must  take  an  oath 
that  to  his  belief  the  duties  have  been  paid. 
Then  is,  or  is  not,  the  auctioneer  who  re- 
ceives the  whole  of  the  purchase  money 
responsible  for  the  duties  P  It  appears  to 
me  that,  under  all  the  circumstances,  he 
must  be  deemed  to  be  so,  and  therefore, 
in  my  judgment,  the  first  count  of  the 
information  may  be  sustained.  Upon  the 
other  I  am  not  so  clear,  because  the  case 
is,  as  it  seems  to  me,  rather  obscure,  and 
was  left  rather  short  at  the  trial,  for  other 
questions  might  have  been  asked  and  facts 

(a)  See  above,  p.  186* 
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elicited  which  wonld  have  pnt  the  matter 
ont  of  dispute.  If  it  had  been  proved  that 
the  wines  were  sold  at  the  same  rate  as 
wines  of  a  similar  quality  there  wonld  have 
been  no  difficulty ;  but  we  are  left  quite  in 
the  dark  as  to  the  duty  being  received, 
and  are  merely  told  in  argument  that  the 
money  received  by  the  defendant  consisted 
partly  of  the  value  of  the  wines  and  partly 
of  duty ;  but  it  is  too  much  to  aslc  the 
Court  to  draw  presumptions  and  inferences 
where  there  might  have  been  facts  proved. 
If  tiiis  fact  had  been  proved,  viz.,  that 
not  only  the  value  of  the  wine,  but  the 
duty  had  been  received  by  the  defendant, 
then,  I  think,  this  case  clearly  and  beyond 
all  doubt  wouldnot  have  ranged  itself  under 
any  of  that  class  of  cases  wMch  have  been 
cited  on  behalf  of  the  defendant.  In  Lady 
Windsor* 8  case, (a)  two  persons  claimed  a 
right  to  a  quitrent ;  the  plaintiff  claimed 
it  and  Lady  Windsor  claimed  it,  and  the 
defendant  oischarged  himself  by  paying  it 
over  to  Lady  Windsor,  as  his  principal, 
against  whom,  it  was  contended,  the  action 
ought  to  have  been  brought.  But  here, 
supposing  the  value  of  the  wine  and  the 
duty  to  have  been  paid,  they  were  received 
at  one  and  the  same  time,  so  that  the 
defendant  would  have  been  an  agent, 
quoad  the  price  of  the  wine  for  the  am- 
bassadory  and  quoad  the  duty  p^able 
in  respect  of  the  wine  for  the  King. 
The  ambassador  had  no  right  to  the 
duty;  he  could  not  have  originated  any 
litigation  with  the  Grown  respecting  it; 
such  a  claim,  it  is  quite  clear,  he  could 
not  have  made  with  success.  That  takes 
this  out  of  that  class  of  cases  to  which 
Mr.  Brouaham  has  referred.  But  my  diffi- 
culty is  that  I  do  not  know  that  the  defen- 
dant did,  in  point  of  fact,  get  the  duty. 

(a)  Sadler  v.  Evans,  see  above,  p.  132. 


That  ought  to  have  been  proved  as  a  fact 
in  the  case,  whereas  it  is  all  left  to  in- 
ference. But  if  there  was  a  great  difference 
between  the  price  which  this  wice  fetched 
and  that  which  wines  of  the  same  descrip- 
tion ordinary  bring ;  that  again  ought  to 
have  been  given  in  evidence  on  the  other 
side.  I  say  this  with  great  deference,  be- 
cause it  does  not  appear  to  have  struck 
any  other  individual  in  the  same  point  of 
view.  I  apprehend  that  the  very  founda- 
tion and  essence  of  an  action  for  money 
had  and  received  is  that  money  has  been 
received.  It  is  an  equitable  action,  and 
until  you  show  that  the  party  has  received 
money  on  my  account,  the  very  ground, 
basis,  and  principle  upon  which  that  species 
of  action  is  founded  m  law  fails  absolutelv 
and  in  limine.  But  in  this  case,  this  indi- 
vidual being  an  auctioneer,  and  knowing, 
I  say  knowing,  that  these  commodities 
could  not  be  procured  from  the  cellars  of 
the  ambassador  without  an  affidavit  stating 
that  according  to  the  belief  of  the  pur- 
chaser the  duties  had  been  paid,  he  may 
be  considered  as  having  received  those 
duties  and  liable  on  the  nrst  count.  As  to 
the  other  count,  I  defer  to  the  opinion  of 
the  Court.  I  should  have  arrived  at  this 
conclusion  with  more  satisfaction  if  the 
fact  which  I  mentioned  had  been  proved 
at  the  trial ;  but,  however,  I  concur  with 
the  opinion  which  has  been  expressed  by 
the  rest  of  the  Court,  that  this  rule  ought 
to  be  discharged. 

Bule   discharged.       Yerdict   to   stand 
generally,  (a) 


Materials  made  use  of.  —  This  report  is 
taken  from  McCleland's  Exchequer  Keports, 
600. 


(a)  See  a  criticism  of   this  decision  in  18 
Price,  8i9n. 
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FORBES  agaimt  COCHRANE  and  COCKBURN. 


Proceedings  in  the  Court  of  King's  Bench  in  1824,  in  an  action 
OF  Trover  for  Fugitive  Slaves  received  on  Board  a  British 
Ship  of  War.  Judgments  of  Bayley,  Holroyd,  and  Best,  J.J. 
(Reported  in  2  B.  &  C.  448  and  3  Dow.  &  Ryl.  679.) 

The  plaintiff,  a  British  subject,  was  in  1815  a  merchant  in  Florida,  then  belonging  to 
Spain,  and  was  the  owner  of  about  100  nsgro  slaves.  The  defendant.  Sir  A.  Cochrane,  was 
the  commauder-in  chief  of  his  Majesty's  fleet  on  the  North  American  station ;  the  defendant, 
Sir  G.  Cockbum,  was  the  second  in  command.  On  the  24th  Februaiy  1815,  88  of  the 
plaintiffs  slaves,  escaping  from  his  plantation,  went  on  board  one  of  his  Majesty's  vessels 
lying  not  in  Spanish  waters.  The  plaintiff  asked  the  defendant  G.  C  to  deliver  up  the  slaves. 
G.  C.  told  him  that  he  might  see  them,  and  endeavour  to  persuade  them  to  return.  They  refused, 
and  the  defendant  G.  C.  declined  to  compel  or  order  them  to  quit  the  ship.  The  defendant  A.  C. 
instructed  the  defendant  G.  C.  to  convey  the  slaves  to  the  British  colony  of  Bermuda,  whither  they 
were  taken.  Action  of  trover.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a 
special  case. 

1.  Slavery. — Right  of  Action  for  harbouring  Fugitive  Slaves, 

Held,  on  motion  for  new  trial,  by  Bayley,  Holroyd,  and  Best,  J. J., 

That  no  action  would  lie  in  the  above  circumstances  against  the  defendants. 

By  Holroyd  and  Best,  J. J., 
That  the  defendants  were  not  bound  (even  if  they  were  entitled)  to  use  force,  or  permit  force 
to  be  used,  to  compel  the  slaves  to  quit  the  ship  and  return  to  the  plaintiff  ; 

That  the  law  of  slavery  is  a  local  law  only. 

"  The  law  of  slavery  is  a  law  in  invitum;  and  when  a  party  gets  out  of  the  territory  whrfe 
it  prevails,  and  out  of  the  power  of  his  master,  and  gets  under  the  protection  of  another 
power  without  any  wrongful  act  done  by  the  party  giving  that  protection,  the  right  of 
the  master,  which  is  founded  on  the  municipal  law  of  the  particular  place  only,  does  not 
continue,  and  there  is  no  right  of  action  against  a  party  who  merely  receives  the  slave 
in  that  country  without  doing  any  wrongful  act." — Holroyd,  J. 

2.  Status  of  British  Ship  of  War, 

By  Holroyd  and  Best,  J.J., 

That  when  on  board  an  English  ship  not  lying  in  territorial  waters,  the  fugitives  were 
in  the  same  position  as  on  an  island  subject  to  English  law. 

"  The  moment  that  they  (the  fugitive  slaves)  put  their  feet  on  board  of  a  British  man-of- 
war  not  lying  within  the  waters  of  East  Florida  »  *  »  those  persons  who  before 
had  been  slaves  were  free."    Best,  J. 

3.  Liability  of  Public  Officers  acting  in  Good  Faith. 

By  Bayley,  J., 
That  in  order  to  support  an  action  against  persons  in  the  position  of  defendants  for  such 
conduct  as  that  complained  of  it  was  necessary  to  show  that  they  had  acted  maid  fide, 

4.  Law  of  Colony  and  of  Conquered  Cmsntry. 

Held  by  Holroyd  J., 

If  a  country  is  discovered  and  colonised  by  Englishmen  the  inhabitants  are  goremed 
by  English  law.  In  a  conquered  country  the  old  law  prevails  until  altered  by  the  King 
in  Council. 
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The  declaration  stated  that  the  plaintiff 
was  lawfully  possessed  of  a  certain  cotton 
plantation,  sitoate  in  parts  beyond  the 
seas,  to  wit,  in  East  Florida,  of  large 
Talne,  and  on  which  plantation  he  em- 
ployed divers  persons,  his  slaves  or 
servants. 

The  first  count  charged  the  defendants 
witii  enticine  the  slaves  awav. 

The  second  connt  stated  tnat  the  slaves 
or  servants  having  wrongfully  and  against 
the  pbintiff's  will,  quitted  and  left  the 
plantation  and  the  plaintiff's  service,  and 
gone  into  the  power, .  care,  and  keeping 
of  the  defendants ;  they,  knowing  tnem 
to  be  the  slaves  or  servants  of  the  plain- 
tiff, wTougiulIy  received  the  slaves  into 
their  custody,  and  harboured,  detained, 
and  kept  them  from  the  plaintiff's  ser- 
vice. 

The  last  count  was  for  wrongfully  har- 
bouring, detaining,  and  keeping  the  slaves 
or  servants  of  the  plaintiff  auer  notice 
given  to  the  defendants ;  that  the  slaves 
were  the  plaintiff's  property,  and  req[ueBt 
was  made  to  the  defendants  by  the  plaintiff 
to  deliver  them  up  to  him. 

Plea,  not  guilty. 

At  the  trial  before  Abbott,  O.J.,  at  the 
London  sittings  after  Trinitv  term,  1822, 
a  verdict  was  found  for  tne  plaintiff, 
damages  8,8001.,  subiect  to  the  opinion 
of  the  Court  on  the  following  case : — 

The  plaintiff  was  a  Britiah  merchant  in  the 
Spanish  proTinces  of  East  and  West  Florida, 
nhere  he  had  carried  on  trade  for  a  great  many 
years,  and  was  principally  resident  at  Pensa- 
cola  in  West  Florida.  East  and  West  Florida 
were  part  of  the  dominions  of  the  King  of 
Spain,  and  Spain  was  in  amity  with  Great 
Britain. 

The  plaintiff^  before  and  at  the  time  of  the 
alleged  grievances,  was  the  proprietor  and  in 
the  possession  of  a  cotton  plantation  called  San 
Pablo,  lying  contignoas  to  the  river  St.  John's, 
in  the  province  of  East  Florida,  and  of  aboat 
100  negro  slaves  whom  he  had  purchased,  and 
who  were  employed  by  him  upon  his  planta- 
tion. The  river  St.  John's  is  aboat  thirty  or 
forty  miles  from  ihe  confines  of  Georgia,  one 
of  the  United  States  of  America,  which  is 
separated  from  Bast  Florida  by  the  river  St. 
Marv,  and  Cumberland  island  is  at  the  mouth 
of  the  river  St.  Mary  on  the  side  next  Georgia, 
and  forms  part  of  that  State. 

Daring  the  late  war  between  Great  Britain 
and  America  in  the  month  of  February  1815, 
the  defendant,  Yice-Admiral  Sir  Alexander 
Inglis  Cochrane,  was  commander-in-chief  of 
hif  Majesty's  ships  and  vessels  on  the  North 
American  station.  The  other  defendant,  Bear- 
Admiral  Sir  George  Cockbum,  was  the  second 
in  command  npon  the  said  station,  and  his  flag- 
ship was  the  Albion. 

The  British  forces  had  taken  possession  of 
Comberiand  island,  and  at  that  time  occupied 
and  garrisoned  the  tame.    The  Albion,  Terror 


bomb,  and  others  of  his  Migesty's  ships  of  war, 
formed  a  squadron  under  Sir  George  Cock- 
bum's  immediate  command  off  that  island, 
where  the  head-quarters  of  the  expedition 
were. 

Sir  Alexander  Cochrane  was  not  off  Georgia 
during  the  war,  and  at  the  time  of  the  capture 
of  the  island  he  was  at  a  very  considerable 
distance  to  the  southward  of  Cumberland  island  ; 
but  Sir  Geor^  Cockbum  was  in  correspond- 
ence with  him  while  be  was  at  the  said 
island. 

In  the  year  1814  a  proclamation  had  been 
published  by  the  said  Sir  Alexander  Cochrane 
as  such  commander-in-chief,  and  Sir  George 
Cockbum  had  received  great  numbers  of  copies 
thereof  whilst  the  ships  under  his  command 
were  lying  off  the  Chesapeake,  and  distributed 
them  at  the  Chesapeake  and  amongst  the 
different  ships,  but  none  were  distributed  by 
the  order  of  the  defendant,  Sir  George  Cock- 
bum, to  the  southward  of  the  Chesapeake,  the 
southern  extremity  of  which  is  full  400  miles 
distant  from  Cumberland  Island.  The  procla- 
mation stated  that  it  had  been  represented  to 
him.  Sir  A.  Cochrane,  that  many  persons  then 
resident  in  the  United  States  had  expressed  a 
desire  to  withdraw  therefrom,  with  a  view  of 
entering  into  his  Majesty's  service,  or  of  being 
received  as  free  settlers  into  some  of  his  Ma- 
jesty's colonies;  and  it  then  notifies  that  all 
those  who  might  be  disposed  to  emigrate  from 
the  United  States  would,  with  their  &milies,  be 
received  on  board  his  Majesty's  ships  or  vessels 
of  war,  or  at  the  military  posts  that  might  be 
established  upon  or  near  the  coasts  of  the  United 
States,  when  they  would  have  their  choice  of 
either  entering  into  his  Majesty's  sea  or  land 
forces,  or  of  being  sent  as  free  settlers  to  the 
British  possessions  in  North  America  or  the 
West  Indies,  where  they  would  meet  with  all  due 
encouragement. 

One  of  these  proclamations  was  seen  on 
Amelia  Island,  East  Florida,  which  is  lems  than 
a  mile  from  Cumberland  Island,  and  about  80 
miles  from  San  Pablo  plantation.  In  the  night 
of  the  28rd  February  1815,  a  number  of  the 
plaintiff's  slaves  deserted  from  his  said  plantation, 
and  on  the  following  day  thirty-eight  of  them  were 
found  on  board  the  Terror  bomb,  part  of  the 
squadron  at  Cumberland  Island,  and  entered  on 
her  muster-books  as  refugees  from  Saint  John's. 
It  was  reported  that  they  came  from  seaward ; 
they  were  mixed  with  other  refugees ;  and  they 
all  spoke  English. 

On  the  26th  of  the  same  month  of  Febraary, 
Sir  Georffe  Cockbum  received  from  the  plaintiff 
a  memorial,  stating  that  the  plaintiff  had  been 
a  resident  in  the  Spanish  provinces  of  East  and 
West  Florida  for  nearly  thirty  years,  as  clerk  and 
partner  of  a  mercantile  house  established  under 
the  particular  sanction  of  the  Spanish  Govern- 
ment for  the  purpose  of  trade  with  the  southern 
nations  of  Indians,  and  which  they  were  allowed 
to  continne  by  special  permission  from  his 
Britannic  Majesty,  pending  the  two  Spanish 
wars  that  ocoirred  during  that  period.  The 
said  mercantile  house  had  acquired  considerable 
property  in  these  provinces,  and  particularly 
that  the  plaintiff  possessed  in  Bast  Florida  a 
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cotton  plantation  on  the  river  St.  John's,  of 
which  he  was  sole  proprietor,  and  held  the  same 
with  upwards  of  100  negroes  at  the  period  of 
the  invasion  of  the  State  of  Georgia  by  his 
Britannic  Majesty's  forces  under  the  command 
of  him,  Sir  G.  Cockburn,  in  January  preceding  ; 
that  on  the  night  of  the  23rd  instant  sixt^^-two  of 
his  said  negroes  deserted  from  the  plaintiff's  plan- 
tation (together  with  four  others  belonging  to 
Lindsay  Tod,  his  manager),  of  whom  he  had 
found  thirty-four,  namely,  eighteen  men,  eight 
women,  and  twelve  young  children  of  both  sexes, 
together  with  the  aforesaid  four  negroes  belong- 
ing to  Mr.  Todd,  on  board  of  his  Majesty's  ship 
Terror,  Captain  Sheridan.  But  that  the  said 
slaves  refused  to  return  to  their  duty,  under 
pretence  that  they  were  then  free,  in  consequence 
of  having  come  to  this  island  in  possession  of 
his  Britannic  Majesty.  The  plaintiff  therefore 
prayed  **  that  the  defendant,  Sir  G.  Cockburn, 
would  order  the  said  thirty-eight  slaves  to  be 
forthwith  delivered  to  him,  their  lawful  pro- 
prietor, together  with  the  boat  which  they  had 
practically  stolen  from  his  plantation." 

To  this  memorial  a  written  answer  was  sent. 

A  correspondence  also  took  place  between 
the  Spanish  Governor  of  East  Florida  and  Sir 
G.  Cockburn  relative  to  the  desertion  of  slaves 
from  the  Spanish  settlements.  This  correspon- 
dence was  previous  to  Mr.  Forbes's  letter  or 
memorial,  and  after  the  memorial  the  plaintiff 
had  an  interview  with  the  defendant.  Sir  G. 
Cockburn,  and  claimed  of  him  the  slaves  in 
question,  then  on  board  the  Terror  bomb,  as 
his  property.  Sir  G.  Cockburn  told  him  he 
might  see  his  slaves  and  use  any  arguments  and 
persuasions  he  chose  to  induce  them  to  return. 

The  plaintiff  accordingly  endeavoured  to  per- 
suade them  to  go  back  to  his  plantation,  and  no 
restraint  was  put  upon  them,  but  they  refused 
to  go. 

The  plaintiff  then  urged  his  claim  very 
strongly  to  Sir  G.  Cockburn,  and  said  he  must 
get  redress  if  he  did  not  succeed  in  prevailing 
upon  Sir  G.  Cockburn  to  order  them  back  again, 
which  Sir  G.  Cockburn  said  he  could  not  do, 
because  they  were  free  agents  and  might  do  as 
they  pleased,  and  that  he  could  not  force  them 
back. 

They  were  victualled  and  subsisted  with  Sir 
G.  Cockburn's  knowledge  whilst  on  board  the 
Terror  bomb,  and  on  the  6th  March  were 
removed  from  that  ship  by  Sir  G.  Cockburn's 
orders  into  his  ship,  the  Albion.  On  the 
9th  March  1815,  Sir  Alexander  Inglis  Cochrane 
addressed  to  Sir  G.  Cockburn  3ie  following 
letter  :— 

**  Sir, — Having  received  and  considered  your 
letter  No.  25,  of  the  28th  February  1815,  and 
the  correspondence  it  encloses  respecting  some 
individuals  of  colour  who  have  amved  at  Cum- 
berland Island,  and  there  placed  themselves 
under  the  protection  of  his  Majesty,  and  who 
have  been  since  represented  as  having  escaped 
from  his  Catholic  Majesty's  possessions  in  East 
Florida,  where  it  is  said  they  were  slaves,  and 
in  consequence  have  been  formally  demanded 
by  the  Goveroor  and  other  claimants  of  East 
Florida,  I  have  the  honour  to  inform  yon  that 
under  the  circomstanceB  attending  these  people 


I  do  not  consider  myself  authorised  (without 
reference  to  his  Majesty's  Government)  to  decide 
upon  the  claims  set  forth  by  the  Governor  and 
other  persons  in  East  Florida,  and  as  without 
such  reference  it  will  be  impossible  for  me  to 
attend  to  any  solicitation  of  their  being  given 
up,  you  will  be  pleased  to  cause  the  refugees  in 
question  to  be  put  on  board  one  of  his  Majesty's 
ships  going  to  Bermuda,  to  be  reported  to  me 
on  their  arrival  there,  and  I  will  take  care  to 
have  them  so  guarded  as  to  prevent  their  deser- 
tion and  to  be  forthcoming,  should  it  be  decided 
that  they  are  to  be  returned  to  East  Florida." 

In  the  same  month  of  March  Sir  G.  Cockburn 
sailed  in  the  Albion  with  the  said  slaves  on 
board  for  Bermuda,  at  which  time  he  had  re- 
ceived intelligence  of  peace  between  this  country 
and  America,  and  such  slaves  as  belonged  to 
American  subjects  and  were  in  the  possession  of 
the  defendants  were  not  taken  away  in  conse- 
quence of  the  wording  of  the  treaty  of  peace. 

Bermuda  is  a  British  colony,  600  miles  from 
East  Florida  or  any  other  land  where  slavery  is 
acknowledged. 

The  slaves  in  question  were,  on  the  29th 
March  1815,  transferred  by  Sir  G.  Cockbum's 
orders  from  his  Majesty's  ship  Albion  into 
his  Majesty's  ship  the  Ruby,  at  Bermuda, 
and  after  being  on  board  that  ship  about  twelve 
months  were  landed  in  that  island,  and  many 
of  them  employed  in  the  King's  dockyard  there. 

The  slaves  which  were  taken  on  board  the 
Albion  and  belonging  to  the  plaintiff,  were  worth 
to  him  8,800/. 

The  question  for  the  opinion  of  the  Court  is 
whether  the  plaintiff  is  entitled  to  maintain  the 
action  against  both,  or  either,  of  the  defendants. 
If  the  Court  should  be  of  opinion  that  he  is, 
then  the  verdict  is  to  stand  against  one  or  both 
of  the  defendants,  as  the  Court  shall  direct; 
but  if  not,  then  it  is  to  be  entered  for  the  defen- 
dants, with  liberty  for  either  party  to  turn  this 
case  into  a  special  verdict,  wiib.  all  proper  for- 
malities, if  the  Court  shall  think  fit. 

Comyn,  for  the  plaintiff:  The  plaintiff 
had  a  property  in  his  elaves,  and  having 
been  deprived  of  that  property  by  the  act 
of  the  defendant  is  entitled  to  maintain 
this  action.  Although  by  ilie  47  Geo,  3. 
c.  36.  the  traffic  in  slayea  has  been  declared 
unlawful  in  a  British  subject,  the  Coorts 
of  this  country  gtill  have  respect  to  the 
trade  itself  when  carried  on  by  the  sub- 
jects of  a  State  which  continues  to  tolerate 
it.  FoHuna,{a)  DonTi^  Ma/ricmncuQf)  The 
trade  is  now  considered  pWfik^/octe  illegal, 
and  the  burden  of  proof  that  it  is  not  so 
is  thrown  upon  those  who  carry  it  on. 
Amedie.{c)  if  this  be  the  law  with  respect 
to  a  trade  which  one  branch  of  the  Legis- 
lature of  this  country  (as  appears  by  the 
preamble  of  the  Stat  51  Geo.  3.  o.  23.}(<2) 

(o)  1  Dodson,  81. 
(6)  „        91. 

(c)  „        84.      See  also  the  Diana,  1 

Dodson,  95. 
(<0  See  also  47  Geo.  8.  sess.  1.  c.  86. 
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has  prononnced  to  be  contrary  to  the  prin- 
ciples of  justice  and  hnmanitj,  a  fortiori 
it  must  prevail  with  respect  to  the  rights 
of  property  in  slaves  in  the  subjects  of  a 
foreign  country,  especially  when  it  is  con- 
sidered that  slavery  is  recognised  by  the 
Le^latore  in  our  own  West  India  islands. 
It  18  true  that  in  this  country  slavery  does 
not  esrist;  but  an  action  is  maintainable 
for  the  price  of  slaves  in  the  Courts  of  this 
country,  (a)  In  BvMs  v.  Penny (b)  trover 
was  brought  for  ten  negroes.  Upon  special 
verdict  it  appeared  by  an  examination  of 
the  record  that  the  action  was  brought  to 
recover  the  value  of  negroes  of  which  the 
plaintiff  had  been  possessed  in  India.  It 
u  stated  in  the  report  that  the  Court  held 
that  negroes  being  usually  bought  and 
sold  among  merchants  in  India,  and  being 
infidels,  there  might  be  a  property  in 
them  sufficient  to  maintain  the  action.  It 
appears  that  no  judgment  was  ever  pro- 
nounced. The  opinion  of  the  Court,  how- 
ever, is  an  authority  to  show  that  the  right 
of  property  in  slaves  in  a  country  where 
slavery  is  allowed  wiU  be  recognised  by 
the  laws  of  this  country.  In  Smith  v. 
QottlcUc)  the  action  was  brought  for  a 
negro  wrongfully  detained  in  a  country 
where  slavery  was  lawful.  This  distinc- 
tion also  was  acted  upon  by  the  Court  in 
Smith  V.  Brofvn  and  Cooper, (d)  and  it  is 
recognised  in  SotivmerseWs  case.(e) '  These 
authorities  fully  establish  that  this  plain- 
tiff had  a  proixBrty  in  these  slaves  while 
in  Florida.  Tney  made  their  escape  and 
got  on  board  a  British  ship,  of  which  one 
of  the  defendants.  Sir  O.  Cochbwm  was 
the  commander.  He  hod  notice  that  they 
were  the  property  of  the  plaintiff,  and 
Blake  v.  Lcmyonif)  is  an  authority  to  show 
that  an  action  will  lie  for  harbouring  an 
apprentice  after  notice  that  he  is  the  ap- 
prentice of  ihe  plaintiff,  and  by  parity  of 
reasQCiing  the  present  action  is  maintain- 
able. Tlie  other  defendant.  Sir  A,  Cochrane, 
having  concurred  in  the  harbouring  of 
these  men,  is  also  liable  to  be  sued. 

Jeroisyia)  eontreb:  It  may  be  conceded 
that  by  the  laws  of  a  particular  country 
one  man  may  have  a  property  in  others  as 
his  slaves,  and  that  an  action  may  be  main- 
tamed  by  him  in  the  Courts  of  this  country 
for  an  i^jtdry  done  to  that  property  while 
such,  his  property  in  the  slaves,  continued. 
Here  all  rights  of  the  plaintiff  over  those 
pereona  (who  in  Florida   had   been  his 


(a)  See  below,  p.  156. 
(6)  2  Lev.  201 ;  3  Keb.  785. 
Cc)  2  Ld.  Baym.  1274. 
(<0  2  Sblk.  666. 
(e)  20  St  Tr.  1. 
(/)  6  T.R.  221. 

00  Afterwards  Chief  Justice  of  the  Court  of 
Common  Pleas. 


slaves)  ceased  the  moment  when  they  got 
on  board  the  British  ship  of  war.  In 
SommersetVa  case  it  was  decided  that  a 
person  who  had  been  a  slave  in  one  of  our 
own  settlements  and  came  to  this  country 
and  was  here  detained  by  a  captain  of  a 
ship  for  the  purpose  of  taking  him  back 
to  such  a  eettlement  was  entitled  to  be  set 
at  liberty,  inasmuch  as  the  law  of  England 
did  not  recognise  the  state  of  slavery. 
Lord  Manefidd  says : — 

"  The  state  of  slavery  is  of  such  a  nature  that 
it  is  incapable  of  being  introduced  on  any 
reasons,  moral  or  political,  but  only  by  positive 
law(a)." 

It  is  incumbent  on  the  plaintiff  in  this 
case,  therefore,  to  show  that  at  the  time 
when  he  demanded  these  slaves  to  be 
given  up  to  him  they  were  his  slaves  by 
the  positive  law  of  the  place  where  they 
then  were.  Now,  it  is  clear  that  the  law 
of  England  prevailed  on  board  the  British 
ship.  Maaraao  v.  WiUesQ))  is  an  autho- 
rity upon  that  point,  for  in  that  case  the 
Spanish  law  was  recognised  by  our  Courts 
as  prevailing  on  board  the  Spanish  ship, 
and  the  slaves  were,  therefore,  considered 
as  property.  By  parity  of  reason  these 
persons  who  had  been  slaves  ceased  to  be 
slaves  the  moment  that  they  came  on 
board  the  British  ship,  because  by  the 
law  of  England  slavery  is  not  not  allowed 
to  exist.  Smith  v.  Brown  and  Oooper,{e) 
too,  is  an  authority  to  show  that  in  order 
to  maintain  an  action  for  the  price  of  a 
slave  it  must  be  shown  on  the  face  of 
the  pleadings  that  the  parties  were  slaves 
by  the  law  of  the  particular  place  where 
the  sale  took  place.  The  right  to  pro- 
perty in  slaves,  therefore,  is  conferred  by 
the  municipal  law  of  the  place  only,  and 
can  be  enforced  only  for  an  injury  to  such 
property  while  the  slave  is  within  that 
place.  If  a  British  subject  resident  in 
such  a  country  committea  a  violation  of 
such  a  ri^ht  he  might  possibly  be  answer- 
able for  it  in  the  courts  of  this  country. 
The  right,  however,  being  created  only  by 
the  municipal  law,  must  be  co-extensive 
with  it.  If  a  master,  therefore,  brings 
a  slave  to  a  place  where  slavery  is  unlaw- 
ful, an  action  is  not  maintainable  against 
another  person  for  detaining  or  harbour- 
ing the  slave,  because  there  is  no  obliga- 
tion on  the  latter  to  return  to  the  service 
from  which  he  has  escaped. 

Com/yn,  in  reply:  The  distinction  ori- 
ginally  taken  between  slavery  and  the 
slave  trade  has  not  been  answered  or  re- 
moved on  the  part  of  the  defendants,  and 


(a)  20  St.  Tr.  p.  82. 
lb)  8  B.  &  A.  358. 
p.  1345. 

(c)  2  Salk.  666. 


See  1   St.  Tr.  N.S. 
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therefore  the  argument  upon  it  remains 
unshaken,  and  goes  far  to  support  the 
plaintiff's  case. 

[The  objection  that  the  declaration  does 
not  aver  that  slavery  was  lawful  on  the 
spot  whence  the  slaves  deserted  is  im- 
material ;  the  Legislature  has  not  declared 
slavery  illegal,  and  such  an  averment  is 
unnecessary  .J  The  proposition  that  every 
slave  who  sets  his  foot  on  board  an  English 
ship,  floating  either  on  the  high  seas,  or 
within  the  limits  of  an  English  port, 
becomes  eo  instanti  free  has  not  been  sup- 
ported by  any  general  authority,  any 
Known  law,  or  any  decided  case ;  and  the 
question  whether  an  English  ship  so  cir- 
cumstanced is  equivalent  to  the  English 
soil  may  be  answered  by  drawing  the  same 
distinction  between  the  one  and  the  other, 
as  has  already  been  suggested  between 
slavery  and  the  slave  trade.  (Best,  J. : 
In  some  countries  the  master  has  an  abso- 
lute power  of  life  and  death  over  his  slave  ; 
supposing  him  to  take  a  slave  on  board  an 
English  ship,  would  he  have  the  same 
power  then  P  Or,  if  he  put  him  to  death, 
would  he  not  be  guilty  of  murder  P)  It  is 
not  requisite  to  carry  the  argument  to 
that  length.  [The  defendant  Cockburn 
ought  to  have  refused  to  receive  the  slaves 
of  the  subject  of  a  neutral  State,  or  have  put 
them  on  board  the  plaintiff's  boat.  Sutton 
V.  John8tone{a)  has  no  application;  that 
was  an  action  against  a  member  of  a 
court-martial,  a  court  of  competent  juris- 
diction.] 

Batley,  J. :  It  is  a  matter  of  great  satis- 
faction to  me  that  this  case  which  is  one 
of  considerable  importance  and  of  some 
novelty,  may,  at  the  option  of  either  party, 
be  turned  into  a  special  verdict.  At  pre- 
sent the  impression  upon  my  mind  is  that 
the  action  is  not  maintainable.  The  cases 
decided  in  the  Admiralty  Courts  are  not 
applicable  to  the  present.  There  certain 
persons  had  taken  upon  themselves  to  be 
active,  and  to  seize  ships  having  slaves  on 
board,  on  the  ground  that  they  had  a 
right  so  to  do,  either  by  the  law  of  nations 
or  the  law  of  this  country.  The  Court  of 
Admiralty  refused  to  assist  the  captors  in 
condemning  that  property  to  which  the 
claimants,  by  the  law  of  the  particular 
country  to  which  they  belonged,  had  a 
right.  In  such  cases  the  Court  of  Admi- 
rtJty  is  called  upon  to  act  between  the 
two  countries  upon  a  common  principle 
applicable  to  botn.  That  Court,  therefore, 
cannot  lend  its  assistance  in  the  condem- 
nation of  a  vessel,  on  the  ground  that  it  is 
engaged  in  a  traffic  which,  according  to 
the  municipal  laws  of  the  country  to  which 
the  claimant  belongs,  is  no  wrong.    The 


(a)  1  T.  R.  493. 


captain  of  the  Fortuna{a)  had  done  no  act 
that  subjected  him  to  condemnation  by 
the  laws  of  his  own  country,  and  this 
countrv  had  no  right  to  say  that  he  had 
been  doing  wrong,  or  that  his  property 
was  subject  to  condemnation.  In  sub- 
stance, therefore,  the  decision  of  that 
Court  operates  only  in  the  nature  of  an 
amoveas  manus  and  no  more.  In  Madrazo 
V.  Wille8,{h)  the  defendant  had  taken  upon 
himself  to  be  active  and  to  seize  the  ship 
and  slaves,  and  the  Court  held  that  he  had 
no  right  to  make  the  seizure. 

Having  thus  disposed  of  the  authorities 
referred  to  in  argument,  I  now  come  to 
consider  the  question  for  our  decision. 
My  opinion  in  this  case  does  not  at  all 
proceed  upon  the  ground  that  slavery  is 
not  to  be  tolerated  in  the  place  where 
these  slaves  came  on  board,  nor  that  an 
action  under  circumstances  may  not  be 
maintained  for  enticing  away  or  harbour- 
ing a  slave(o) ;  nor  on  the  ground  that  the 
instant  he  leaves  his  master's  plantation 
and  gets  upon  other  land  where  slavery  is 
not  tolerated,  ex  necessitate,  he  becomes  to 
all  intents  and  purposes  a  free  man.(c2)  I 
give  no  opinion  upon  any  one  of  these 
points,  but  I  say  that  there  is  a  great  dis- 
tinction between  making  the  law  Of  Eng- 
land active  and  leaving  the  law  of  England 
passive.  In  the  cases  cited  from  the 
Admiralty  Courts  the  law  of  England  was 
passive.  Here  we  are  called  upon  to  put 
that  law  into  activity  upon  tne  ground 
that  the  defendants  have  done  a  wrong. 
I  am  of  opinion,  however,  that  we  are  not 
warranted  in  coming  to  that  conclusion, 
with  reference  to  the  character  which  the 
defendants  at  that  time  were  filling. 

The  ground  of  complaint  alleged  in  the 
first  count  of  the  declaration  is,  that  the 
defendant  enticed  the  slaves  ;  there  is  no 
evidence  to  support  that  count.  The 
second  count  charges  that  the  defendants 
harboured  the  slaves,  knowing  them  to  be 
the  slaves  of  the  plaintiff,  and  the  third 
count,  that  they  narboured  them  after 
notice.  Blake  v.  Lanyon(e)  is  an  authority 
to  show  that  the  latter  is  a  good  ground 
of  action.  It  is  unnecessary,  therefore,  to 
consider  whether  there  was  evidence  to 
show  that  the  defendants  Imew  the  slaves 
to  belong  to  the  plaintiff.  But  a  very 
material  allegation  in  all  the  Courts  is, 
that  the  defendants  wrongftdly  did  the 
act  with  which  they  are  charged;  the 
question  is,  whether  that  allegation  was 

(a)  1  Dod.  81. 

(6)  1  St  Tr.  N.S.,  p.  1345. ;  3  B.  &  A.  358. 

(c)  See  Le  Loui$,  2  Dodson,  810;  Buron 
V.  Denman,  2  Ex.  167 ;  Santas  v.  lUidge,  8  C.B. 
N.S.  861. 

(d)  See  below,  p.  287. 

(e)  6  T.R.  281. 
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made  out  against  either  of  the  defendants  P 
In  Blake  y.  Lanyon  the  defendant  most 
hare  had  foil  opportunity  of  making  in- 
qniry,  and  satisfyinff  himself  whether  that 
which  was  asserted  on  the  part  of  the 
plaintiff  was  tme  or  not.  There  conld  be 
no  difficulty  in  ascertaining  with  respect 
to  a  person  in  this  kingdom  whether  he 
was  the  servant  of  A.B.  or  not;  but  a 
captain  of  an  English  man-of-war,  engaged 
in  foreijp;n  service,  has  not  the  same  means 
of  satisfying  himself  noon  such  a  fact.  It 
might  have  been  whollv  inconsistent  with 
the  duties  which  he  had  to  perform,  in  his 
character  of  a  servant  of  the  public,  either 
to  leave  his  ship,  in  order  to  make  such 
inquiry  himself,  or  to  despatch  persons  in 
that  public  service  to  mquire  whether 
these  slaves  belonged  to  the  plaintiff  or 
not.  Supposing,  during  the  absence  of 
any  of  the  persons  detached  on  sach  duty, 
an  occurrence  had  happened  which  re- 
quired the  exertions  of  the  whole  crew,  it 
would  have  been  no  excuse  to  the  Govern- 
ment of  this  country  for  him  to  say  that 
he  had  detached  some  of  his  crew  to  ascer- 
tain whether  certain  persons  who  had  come 
to  his  ship,  and  had  oeen  claimed  as  slaves 
by  several  persons  residing  in  different 
places,  in  fact  belonged  to  them.  It 
might  happen  that  every  one  of  the  slaves 
came  firom  different  places,  and  belonged 
to  different  owners,  and  it  would  have 
been  necessarv  to  make  inquiries  at 
each  place.  In  this  case  the  ship  was 
within  one  mile  of  the  shore,  but  it  mi^bt 
have  been  fifty  miles  off.  I  am  of  opimon 
that  the  defendants  were  bound  to  act 
bondjide.  If  it  could  be  made  out  that 
they  acted  mold  fide,  they  would  be  liable 
to  an  action,  but  in  order  to  support  an 
action  against  a  person  who  fills  a  public 
office  like  that  which  the  defendants  in 
this  case  filled,  it  is  essential  to  show  that 
they  acted  fnaid  fide.    In  this  case  the 

Slamtiff  claims  the  slaves  as  his  own,  and 
esires  that  they  should  be  dismissed  from 
the  defendant's  ship  and  put  into  his  pos- 
session. Sir  O.  Cockbwm  said  that  they 
might  go  if  the  plaintiff  could  persuade 
them  to  go ;  but  they  refused  to  go.  It  is 
said  that  Sir  O,  Coekbum  ought  to  have 
sent  them  away  from  his  ship,  but  to  what 
place  was  he  to  send  them  P  Thev  would 
refuse  to  go  to  East  Florida,  and  if  he  was 
bound  to  give  them  a  boat,  they  would 
have  the  option  of  going  where  they 
thought  fit,  and  probably  would  have  jg;one 
to  Cumberland  Island;  but  the  plaintiff 
desired  to  have  them  put  in  his  ]X)8session, 
not  to  have  them  set  at  large.  Sir  O. 
Coehbmm  was  called  upon  to  consider  a 
nice  question  of  law,  upon  which  legal 
nitn  mi^t  entercain  a  difference  of 
opinion,  vis.,  whether  a  man  who  is  a 
Bmve»  in  a  country  where  slavery  is  tole- 


rated, continues  a  slave  when  he  goes  out 
of  the  limits  of  that  State,  and  whether 
neutrals  are  warranted  in  treating  him  as 
such.  It  appears  to  me  that  Sir  O,  Ooch- 
hwm  actea  hand  fide.  If  he  had  said 
these  men  shall  not  remain  longer  in  my 
ship,  bat  I  will  not  put  them  into  your 
possession ;  they  shall  go  where  they  will ;" 
it  is  clear  that  they  would  have  gone  back 
into  the  plaint ifirs  service.  Instead  of 
that,  however.  Sir  O,  Cockbwm  writes  to 
Sir  A,  Cochrane  for  instructions,  and  the 
latter  considers  it  a  question  fit  to  be 
decided  upon  by  the  Government,  and 
directs  that  the  slaves  should  be  conveyed 
to  a  place  of  security,  where  they  might  be 
forthcoming  for  the  benefit  of  the  plaintiff, 
if  the  Gi^vemment  should  decide  that  they 
should  be  restored  to  him.  It  appears  to 
me,  therefore,  that  the  character  of  mcda 
fides  does  not  attach  upon  either  of  the 
defendants  in  this  case,  and  that  being  so, 
I  am  of  opinion  that  they  did  not,  in  the 
language  of  this  declaration,  wrongfully 
harbour,  detain,  and  keep  the  slaves. 
Their  character,  as  ][>ublic  officers,  placed 
them  in  a  different  situation  from  that  in 
which  other  individuals  would  stand,  (a) 
and,  upon  that  ground,  I  am  of  opinion, 
that  the  plaintiff  is  not  entitled  to  main- 
tain this  action. 

HoLBOTD,  J. :  I  am  also  of  opinion  that 
the  plaintiff  is  not  entitled  to  maintain 
the  present  action.  The  declaration 
alleges  that  the  plaintiff  was  the  proprie- 
tor, and  in  the  possession  of  a  cotton 
plantation  lying  contiguous  to  tiie  river 
St  John,  in  East  Florida,  on  which  land 
he  employed  divers  persons,  his  slaves  or 
servants.  The  plaintiff,  therefore,  claims 
a  general  property  in  them  as  his  slaves 
or  servants,  and  he  claims  this  property, 
as  founded,  not  upon  any  municipal  law 
of  the  country  where  he  resides,  but  upon 
a  general  right.  This  action  is,  therefore, 
founded  upon  an  injury  done  to  that 
general  right.  Now  it  appears  from  the 
&cts  of  the  case  that  the  plaintiff  had  no 
right  in  these  persons,  except  in  their 
character  of  slaves,  for  they  were  not 
serving  him  under  any  contract;  and, 
according  to  the  principles  of  the  English 
law,  such  a  right  cannot  be  considered  as 
warranted  by  the  general  law  of  nature. 
I  do  not  mean  to  say  that  narticular  cir- 
cumstances may  not  introauce  a  legal 
relation  to  that  extent ;  but  assuming  that 
there  may  be  such  a  relation,  it  can  only 
have  a  local  existence,  where  it  is  tolerated 
by  the  particular  law  of  the  place,  to  which 
law  all  persons  there  resident  are  bound 
to  submit.  Now  if  the  plaintiff  cannot 
maintain  this  action  under  the  general  law 


(a)  See  1  St  Tr.  N.S.  1268. 
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of  nature,  independently  oF  anj  positive 
institution,  then  his  right  of  action  can  be 
founded  only  upon  some  right  which  he 
has  acquired  by  the  law  of  the  country 
where  he  is  domiciled.  If  he,  being  a 
British  subject,  could  show  that  the  defen- 
dant, also  a  British  subject,  had  entered 
the  country  where  he,  the  plaintiflp,  was 
domiciled,  and  had  done  any  act  amounting 
to  a  violation  of  that  right  to  the  possession 
of  slaves  which  was  allowed  by  the  laws  of 
that  country,  I  am  by  no  means  prepared 
to  say  that  an  action  might  not  be  main- 
tained against  him.  The  laws  of  England 
will  protect  the  rights  of  British  subjects, 
and  give  a  remedy  for  a  grievance  com- 
mitted by  one  British  subject  upon  another, 
in  whatever  country  that  may  be  done. 
That,  however,  is  a  very  different  case  from 
the  present.  Here,  the  plaintiff,  a  British 
subject,  was  resident  in  a  Spanish  colony, 
and  perhaps  it  may  be  inferred  from  what 
is  stated  in  the  special  case,  that  by  the 
law  of  that  colony,  slavery  was  tolerated. 
I  am  of  opinion  that,  according  to  the 
principles  of  the  English  law,  the  right  to 
slaves  even  in  a  country  where  such  rights 
are  recognised  by  law,  must  be  considered 
as  foimded  not  upon  the  law  of  nature,  but 
upon  the  particular  law  of  that  country. 
And,  supposing  that  the  law  of  England 
would  give  a  remedy  for  the  violation  of 
such  a  right  by  one  British  subject  to 
another  (both  being  resident  in  and  bound 
to  obey  the  laws  of  that  country)  still  the 
right  to  these  slaves  being  founded  upon 
the  law  of  Spain,  as  applicable  to  the 
Floridas,  must  be  co -extensive  with  the 
territories  of  that  state ;  I  do  not  mean 
to  say,  that  if  the  plaintiff  having  the 
right  to  possess  these  persons  as  his  slaves 
there  had  taken  them  into  another  plswie, 
where  by  law,  slavery  also  prevailed  his 
right  would  not  have  continued  in  such  a 
place,  the  laws  of  both  countries  allowing 
a  property  in  slaves.  The  law  of  slavery 
is,  however,  a  law  in  invitum ;  and  when 
a  party  gets  out  of  the  territory  where  it 
prevails,  and  out  of  the  power  of  his 
master,  and  gets  under  the  protection  of 
another  power,  without  any  wrongful  act 
done  by  tne  party  giving  that  ]Drotection, 
the  right  of  the  master,  which  is  founded 
on  the  municipal  law  of  the  particular 
place  only,  does  not  continue,  and  there  is 
no  right  of  action  against  a  party  who 
merely  receives  the  slave  in  that  country, 
without  doing  any  wrongful  act.  This  has 
been  decided  to  be  the  law  with  respect  to 
a  person  who  has  been  a  slave  in  any  of 
onr  We8t(a)  India  Colonies,  and  comes  to 
this  country.     The  moment  he  puts  his 


(a)  SommerseWs  case,  SO  St.  Tr.  1. 
below,  p.  287. 


foot   on  the  shores    of  this  country  his 
slavery  is  at  an  end. 

Put  the  case  of  an  uninhabited  island 
discovered  and  colonised  by  the  subjects  of 
this  country ;  the  inhabitants  would  be 
protected  and  governed  by  the  laws  of 
this  country.  In  the  case  of  a  conquered 
country,  indeed,  the  old  lawn  would  pre- 
vail until  altered  by  the  King  in  Coun- 
cil (a)  ;  but,  in  the  case  of  the  newly-dis- 
covered country,  freedom  would  be  aa 
much  the  inheritance  of  the  inhabitants 
and  their  children  as  if  they  were  treading 
on  the  soil  of  England.  Now,  suppose  a 
person  who  has  been  a  slave  in  one  of  our 
own  West  India  settlements,  escaped  to 
such  a  country,  he  would  therefore  become 
as  much  a  freeman  as  if  he  had  come  into 
England.  He  ceases  to  be  a  slave  in  Eng- 
land, only  because  there  is  no  law  which 
sanctions  his  detention  in  slavery ;  for  the 
same  reason  he  would  cease  to  be  a  slave 
the  moment  he  landed  in  the  supposed 
newly-discovered  island.  In  this  case, 
indeed,  the  fugitives  did  not  escape  to 
any  island  belonging  to  England,  but  they 
went  on  board  an  English  ship  (which  for 
this  purpose  may  be  considered  a  floating 
island),  (i)  and  in  that  ship  they  became 
subject  to  the  English  laws  alone.  They 
then  stood  in  the  same  situation  in  this 
respect  as  if  they  had  come  to  an  island 
colonised  by  the  English.  It  was  not  a 
wrongful  act  in  the  defendants  to  receive 
them,  quite  the  contrary.  The  moment 
they  got  on  board  the  English  ship  there 
was  an  end  of  any  right  which  the  plaintiff 
had  by  the  Spanish  laws  acquired  over 
them  as  slaves.  They  had  got  beyond  the 
control  of  their  master,  and  beyond  the 
territory  where  the  law  recognising  them 
as  slaves  prevailed.  They  were  under  the 
protection  of  another  Power.  The  defen- 
dants were  not  subject  to  the  Spanish  law, 
for  they  had  never  entered  the  Spanish  terri- 
tories, either  as  friends  or  enemies.  The 
plaintiff  was  permitted  to  see  the  men,  and 


(a)  See  1  St.  Tr.  N.S.  1053. 

(6)  As  to  the  sense  in  which  ships  of  war  are 
extra-territorial,  see  the  Prins  FraieriA,  2  Dod- 
son,  451  ;  The  Charkieh,  L.R.  4  A.  &  E.  69 ;  The 
Constitution,  4  P.D.  39 ;  the  Parlement  Bdge, 
5  P.D.  197  ;  the  Santissima  Trinidad,  7  Wheat. 
283;  the  Exchange,  7  Cranch.,  116;  letter 
by  Sir  W.  Scott  to  the  Secretary  of  the  Admi- 
ralty as  to  case  of  John  Brown,  cited  in  report 
of  Royal  Commission  on  Fugitive  Slaves, 
LXXVI ;  report  of  Commission,  VII.,  XXVII., 
XXXIII.,  XLIV.,  LVI. ;  Stephen's  History  of 
the  Criminal  Law  of  England,  2,  48  ;  Savigny's 
Coiiflict  of  Law  (Guthrie's  Translation),  84;^ 
Laurent,  Droit  Civil  International,  8, 14  v  Calvo, 
1,  €75 ;  Sir  G.  C.  Lewis  on  Foreign  Jaiisdiotion, 
10;  Halleckj  1,  177.  Compare  Cunningham's 
case,  BeU  Cr.  C.  72 ;  Reg.  v.  Lesley,  Bell  Cr. 
C.  220;  Beg.  v.  Keyn,  Lindley,  J.,  2  Ex.  D.  98 
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to  endeavonr  to  persuade  them  to  retnm ; 
bnt  in  that  he  failed.  He  never  applied 
to  be  permitted  to  use  force ;  and  it  does 
not  appear  that  he  had  the  means  of  doing 
80.  I  think  that  Sir  O.  Cochbum  was  not 
bound  to  do  more  than  he  did ;  whether 
he  was  bound  to  do  so  much  it  is  unneces- 
sary for  me  to  Baj,(a)  It  was  not  a  wron^- 
fal  act  in  him,  a  British  officer,  to  abstain 
from  using  force  to  compel  the  men  to  return 
to  slavery.  It  does  not  appear  that  he 
prevented  force  being  used.  I  do  not  say 
that  he  might  not  have  refused,  but  in 
fact  there  was  no  refusal.  I  have  given 
my  opinion  upon  this  question,  supposing 
that  there  would  be  a  right  of  action 
against  these  defendants,  if  a  wrong  had 
actually  been  done  by  them ;  but  I  am  by 
no  means  clear  that,  even  under  such  cir- 
cumstances, any  action  would  have  been 
maintainable  against  them  by  reason  of 
their  particular  situation  as  officers  acting 
in  discharge  of  a  public  duty,  in  a  place 
flagrante  heUo.  1  doubt  whether  the  ap- 
plication ought  not  to  have  been  made  m 
such  a  case  to  the  governing  powers  of 
this  country*  for  redress.  The  cases  from 
the  Admiralty  Courts  are  distinguishable 
from  the  present  upon  the  grounds  already 
stated  by  my  brother  Bavley.  In  Ma- 
draaso  v.  WillesQ))  the  plaintiff  was  a 
Spanish  subject,  and  by  the  law  of  Spain 
slavery  and  the  trade  in  slaves  being 
tolerated,  he  had  a  right,  by  the  laws  of 
his  own  country,  to  exercise  that  trade. 
The  taking  away  the  slaves  was  an  active 
wrong  done  in  aggression    upon   rights 

S'ven  by  the  Spanish  law.  That  is  very 
fferent  from  requiring,  as  in  this  case, 
an  act  to  be  done  against  the  slaves,  who 
had  voluntarily  left  theii*  muster.  When 
they  got  out  of  the  territory'  where  they 
became  slaves  to  the  plaintiff  and  out  of 
his  power  and  control  they  were,  by  the 
general  law  of  nature,  made  free,  unless 
they  were  slaves  by  the  particular  law  of 
the  place  where  tne  defendant  received 
them.(c)    They  were  not  slaves  by  the  law 

(a)  See  remarks  of  Cockbum,  C.J.,  and 
Stephen,  J.,  in  report  of  Commission  on  Fugi- 
tiTe  Slaves,  XXIX.,  LXI. ;  and  Stephen^s  His- 
tory of  the  Criminal  Law  of  England,  2,  55. 

(6)  Quoted  above. 

(c)  *'  This  doctrine  that  the  right  of  the  slare- 
hokler  is  confined  to  the  territory  by  the  law  of 
which  the  right  to  the  slave  exists  does  not  rest 
on  theoretical  considerations  alone,  bat  was 
fUlly  established  in  the  leading  case  of  Forbes 
V.  Cochrane,  where  slaves  belonging  to  a  person 
resident  in  a  Spanish  colony — this  country  being 
then  in  amity  with  Spain — ^having  escaped  and 

St  on  board  a  British  man-of-war  beyond  the 
uts  of  the  Spanish  waters,  it  was  held  that 
the  commander  of  the  ship  was  justified  in  re- 
fusing to  deliver  them  up  on  the  demand  of  the 
o    55860. 


which  prevailed  on  board  the  British  ship 
of  war.  I  am,  therefore,  of  opinion,  that 
the  defendants  are  entitled  to  the  judg- 
ment of  the  Court. 

Best,  J. :  The  feelings  which  are  natur- 
ally excited  by  a  discussion  of  the  subiecfe 
of  slavery  may  perhaps  betray  me  into 
some  warmth  of  expression.  I  beg,  how- 
ever, that  nothing  which  I  say  may  be 
considered  as  trenching  upon  the  local 
rights  of  the  proprietors  of  lands  in  our 
West  India  islanos  to  the  services  of  their 
slaves  in  that  country.  They  have  ac- 
quired those  rights  under  the  encourage- 
ment of  the  Legislature  of  diis  country, 
and  they  ought  not  to  be  put  in  jeo- 
pardy by  any  power  in  this  country, 
unless  a  complete  compensation  be  given 
to  them  by  the  public  for  the  capital  which 
thev  have  been  encouraged  to  embark  in 
such  property.  The  crime  of  slavery  is 
the  crime  of  the  nation,  and  every  indivi- 
dual in  the  nation  should  contribute  to 
put  an  end  to  it  as  soon  as  possible.  It  is 
a  relation  which  ought  not  to  be  continued 
one  moment  longer  than  is  necessary  to 
fit  the  slave  for  a  state  of  freedom.  For 
our  convenience  or  our  gain  it  ought  not 
to  be  allowed  to  exist. 

The  plaintiff  in  this  caso  states  his 
rights  in  terms  so  general,  that  possibly 
the  declaration  mi^ht  have  been  bad  upon 
demurrer,  although  it  is  sufficiently  cer- 
tain after  verdict.  It  is  incumbent  upon 
us,  however,  to  see  what  sort  of  servants 
the  plaintiff  claims.  It  is  clear  from  the 
case  that  they  were  not  servants  in  our 
sense  of  the  word;  that  ttiey  were  not 
servants  by  contract,  but  slaves.  The 
first  objection  that  occurs  to  me  in  this 
case  is,  that  it  does  not  appear  upon  the 
special  case,  that  the  right  to  slaves  exists 
in  East  Florida.  That  right  is  not  a 
general  but  a  local  right ;  it  ought,  there- 
fore, to  have  been  shown  that  it  existed 
in  Florida,  and  that  the  defendants  knew 
of  its  existence.  Assuming,  however, 
that  those  facts  did  appear,  still,  under 
the  circumstances  of  this  case,  this  action 
could  not  be  maintained.  These  slaves 
were  not  seduced  from  the  service  of  their 
employer  by  any  act  of  the  defendants ;  if 
they  had,  the  case  would  have  been  very 
different.  The  plaintiff,  therefore,  can 
only  be  entitled  to  recover  upon  the  count 
which  charges  the  defendants  with  har- 
bouring slaves.  Then  the  question  is, 
were  these  persons  slaves  at  the  time 
when  Sir  O.  Cockbv/m  refused  to  do  the 
act  which  he  was  desired  to  doP  I  am 
decidedly  of  opinion  that  they  were  then 


owner."  Cockbum,  C.J.  Appendix  to  report 
of  Commission  on  Fugitive  Slaves,  XXIX.; 
Hansard,  Feb.  U,  1842. 
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no  longer  slaves.  The  moment  <l:e\'put 
their  I'eet  on  board  of  a  British  man-of- 
war  not  lying  within  the  waters  of  East 
Florida,  (where,  undoubtedly,  the  laws  of 
that  country  would  prevail,)  those  persons 
who  before  had  been  slaves,  were  free.(a) 
The  defendants  were  not  guilty  of  any 
act  pr^udicial  to   the  rights  which   the 

Plaintiff  alleges  to  have  been  infringed, 
'hose  rights  were  at  an  end  before  the 
defendants  were  called  upon  to  act.  Slavery 
is  a  local  law,  and,  therefore,  if  a  man 
wishes  to  preserve  his  slaves,  let  him  at- 
tach them  to  him  by  aflection,  or  make 
fast  the  bars  of  their  prison,  or  rivet  well 
their  chains,  for  the  instant  they  get 
beyond  the  limits  where  slavery  is  recog- 
nised by  the  local  law,  they  have  broken 
their  chains,  they  have  escaped  from  their 
prison  and  are  free. 

These  men  when  on  board  an  English 
ship  had  all  the  rights  belonging  to  Eng- 
lishmen, and  were  subject  to  all  their 
liabilities.  If  they  had  committed  any 
offence  they  must  have  been  tried  accord- 
ing to  English  laws.(6)  If  any  injury  had 
been  done  to  them  they  would  have  had  a 
remedy  by  applying  to  the  laws  of  the 
country  for  redress. 

I  think  that  Sir  George  CoMnini  did  all 
that  he  lawfully  could  do  to  assist  the 
plaintiff;  he  permitted  him  to  endeavour 
to  persuade  the  slaves  to  return,  but  he 
refused  to  apply  force. 

I  think  that  he  might  have  gone  further 
and  have  said  that  force  should  not  be 
used  by  others ;  for  if  any  force  had  been 
used  by  the  master  or  any  person  in  his 
assistance,  can  it  be  doubted  that  the 
slaves  might  have  brought  an  action  of 
trespass  against  the  persons  using  that 
force  P  Nay,  if  the  slave  acting  upon  his 
newly  recovered  right  of  freedom  had 
determined  to  vindicate  that  right,  origi- 
nally the  gift  of  Nature,  and  had  resisted 
the  force  and  his  death  had  ensued  in  the 
course  of  such  resistance,  can  there  be  any 
donbt  that  everyone  who  had  contributed 
to  that  death  would,  according  to  our  laws, 
be  guilty  of  murder  P 

That  is  substantially  decided  by  Som- 
mersett's  case,  from  which  it  is  clear  that 

(a)  See  below. 

(6)  "  It  is  clear  that  an  English  ship  in  the 
high  sea,  out  of  any  foreign  territory,  is  subject 
to  the  laws  of  England,  and  persons,  whether 
foreign  or  English,  on  board  such  ship,  are  as 
much  amenable  to  English  laws  as  they  would 
be  on  English  soil."  Erie,  C.J.,  in  Lesley^s 
ease,  Bell's  Cr.  C,  p.  284 ;  Reg,  v.  Andersatiy 
L.R.  1  C  C.  161.  See  Report  of  Commission 
on  Fugitive  Slaves,  VII.,  XVin.,  as  to  duty  of 
a  commander  when  they  are  received  on  board 
a  ship  of  war  in  the  harbour  of  a  country  in 
i^ch  slavery  is  recognised ;  and  Stephen's  I 
History  of  the  Criminal  Law  of  England,  2,  49. 


such  would  have  been  the  consequence  had 
these  slaves  been  in  England,  and  so  far 
as  this  question  is  concerned  there  is  no 
difference  between  an  English  ship  and 
the  soil  of  England;  for  are  not  those  on 
board  an  English  ship  as  much  protected 
and  governed  by  the  English  laws  as  if 
they  stood  upon  English  land  ? 

If  there  bo  no  di&rence  in  this  respect, 
SommerseWs  case  has  decided  the  present : 
he  was  held  to  be  entitled  to  his  discharge, 
and,  consequently,  all  persons  attempting 
to  force  him  back  into  slavery  would  have 
been  trespassers,  and  if  death  had  ensued 
in  using  tnat  force,  would  have  been  guilty 
of  murder,  (a)  It  has  been  said  that  Sir 
G.  CocJcburn  might  have  sent  them  back. 
He  certainly  was  not  bound  to  receive 
them  into  his  own  ship  in  the  first  instance, 
but  having  done  so  he  could  no  more  have 
forced  them  back  into  slavery  than  he 
could  have  committed  them  to  tne  deep.(6) 
There  may  possibly  be  a  distinction  be- 
tween the  situation  of  these  persons  and 
that  of  slaves  coming  from  our  own 
islands,  for  we  have  unfortunately  recog- 
nised the  existence  of  slavery  there, 
although  we  have  never  recognised  it  in 
our  own  country.  The  plaintiff  does  not 
found  his  action  upon  any  violation  of  the 
English  laws,  but  he  relies  upon  the  comity 
of  nations.  I.  am  of  opinion,  however, 
that  he  cannot  maintain  any  action  in  this 
country  by  the  comity  of  nations. 

Although  the  English  law  has  recog- 
nised slavery,  it  has  done  so  within  certam 
limits  only,  and  I  deny  that  in  any  case 
an  action  has  been  held  to  be  maintain- 
able in  the  municipal  courts  of  this 
country,  founded  upon  a  right  arising  out 
slavery.  Let  us  look  to  the  history  or  the 
odious  traffic  out  of  which  the  relation 
cf  master  and  slave  in  the  West  Indies 
has  arisen.  Queen  Elizabeth  expressed  her 
hope  to  Sir  John  Uawkiiis  that  the  negroes 
went  voluntarily  from  Africa  to  submit 
to  domestic  slavery  in  another  country, 
and  declared  that,  if  any  force  was  used 
to  enslave  them,  she  doubted  not  that 
it  would  bring  down  the  vengeance  of 
Heaven  upon  those  who  were  guilty  of 
such  wickedness  (c)   It  is  unfortunate,  how- 


(a)  See  Priggs  v.  Commonwealth  of  Penn- 
sylvania, 16  Wheat.  539;  Doe  d.  Scott  v. 
Sand/ord,  19  How.  393 ;  Forsyth's  cases  on  Con- 
stitutional Law,  326. 

(6)  See  Stephen's  History  of  the  Criminal 
Law  of  England,  2,  51. 

(c)  "  She  seems  to  have  been  aware  of  the  ends 
to  which  its  continuance  might  lead,  or  that,  if 
it  were  sanctioned,  the  most  unjustifiable  means 
might  be  made  use  of  to  procure  the  persons  of 
the  natives  of  Africa.  And  in  what  light  she 
would  have  viewed  any  acts  of  this  kind,  had 
they  taken  place,  we  may  conjecture  from  this 
fact,  that  when  Captain  (afterwards  Sir  John) 
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ever,  for  the  memory  of  that  Queen,  that 
in  her  reign  patents  were  granted  to 
encourage  the  trade,  and  those  were  fol- 
lowed  up  by  Acts  of  Parliament  expressly 
recognising  it.  The  Legislature  interfer- 
ing from  motives  of  humanity,  regulated 
the  mode  of  transporting  slaves,  and  also 
the  making  of  insurances  upon  them. 
An  Act  was  also  passed  soon  alter  we  had 
accomplished  our  own  liberty,  viz.,  the 
9  &  10  Will.  3  c.  26.  ss.  7,  8,  9,  which 
certainly  speafcB  of  these  mi^appy  beings 
hj  the  degrading  appjellation  of  merchan- 
dise, and  of  their  being  brought  to  Eng- 
land, not  as  the  termination  of  the  voyage, 
but  as  a  place  at  which  ships  might  call. 
I  think,  however,  that  notwithstanding 
that  Act,  if  they  had  come  here  and  got 
within  the  waters  of  England,  they  might 
have  been  discharged  by  means  of  writs 
of  habeoB  eotfiks.  There  was  also  a  statute 
passed  in  the  reign  of  Geo.  2, (a)  by  which 
slaves  in  the  West  India  islands,  like 
other  property,  were  made  saleable,  and 
subject  to  the  debts  of  the  persons  to 
whom  they  belong.  Both  those  statutes, 
however,  were  local  in  their  application, 
being  confined  to  the  West  India  islands 
only.  I  do  not,  therefore,  feel  myself 
fettered  by  anything  expressed  in  either 
of  them,  in  pronouncing  the  same  opinion 
upon  the  rights  growing  out  of  slavery, 
as  if  they  had  never  passed.  If,  indeed, 
there  had  been  any  express  law  command- 
ing us  to  recognise  those  rights,  we  might 
tiien  have  been  called  upon  to  consider 
the  propriety  of  that  which  has  been  said 
by  ine  great  commentator  upon  the  laws 
of  this  country,  "that  if  any  human  law 
should  allow  or  ii\join  us  to  commit  an 
offence  against  the  divine  law,  we  are 
bound  to  transgress  that  human  law."(&) 

There  is  no  statute  recognising  slaverv 
which  o]^erates  in  the  part  of  the  British 
empire  m  which  we  are  now  called  upon 
to  administer  juBtice.(c)  It  is  a  relation 
which  has  always  in  British  courts  been 
held  inconsistent  with  the  constitution  of 
the  country.  It  is  a  matter  of  pride  to 
me  to  recollect  that,  whilst  economists 
and  politicians  were  recommending  to  the 

Hawkins  returned  from  his  first  voyage  to 
Africa  and  Hispaniola,  whither  he  had  carried 
Blares,  she  sent  for  him,  and,  as  we  learn  from 
Hill's  Naval  History,  expressed  her  concern 
lest  any  of  the  Africans  should  be  carried  off 
without  their  free  consent,  declaring  that  *  it 
would  be  detestable,  and  call  down  the  ven- 
geance of  Heaven  upon  the  undertakers.'  Cap- 
tain. Hawkins  promised  to  comply  with  the  in- 
junctions of  EUxabeth  in  this  respect,  but  he  did 
not  keep  his  word."  darkson's  History  of  the 
Abolition  of  the  Slave  Trade,  2nd.  ed.  A%. 

(a)  5  Oea.  2.  c.  7.  s.  4. 

(6)  Bl.  Com.  1,  p.  42. 

(c)  8ee  below,  p.  814. 


Legislature  the  protection  of  this  traffic, 
and  senators  were  framing  statutes  for  its 
promotion,  and  declaring  it  a  benefit  to 
the  countrfT,  the  judges  of  the  land  above 
the  age  in  which  they  lived,  standing 
upon  the  hi^h  ground  of  natural  right, 
and  disdainmg  to  bend  to  the  lower 
doctrine  of  expediency,  deolc»^  that 
slavery  was  inconsistent  with  the  genius 
of  the  English  constitution,  and  that 
human  beings  could  not  be  the  subject- 
matter  of  property.  As  a  lawyer  I  speak 
of  that  early  determination,  when  a  aiffe- 
rent  doctrine  was  prevailing  in  the  Senate, 
with  a  considerable  degree  of  professional 
pride,  (a) 

I  say  there  is  not  any  decided  case  in 
which  the  power  to  maintain  an  action 
arising  out  of  the  relation  of  master  and 
slave  has  been  recognised  in  this  country. 
I  am  awure  of  the  case  in  LemnzXh)  but 
there  the  question  was  never  decided,  and 
if  it  had,  in  the  case  of  8imth  v.  Oould  the 
whole  Court  declared  that  the  opinion 
there  expressed  is  not  law.  And  the  same 
had  before  been  said  by  Lord  Holt  in  the 
case  of  Ohcmberlain  v.  Harvey. (c)  The 
case  of  Smith  v.  Brown  amd  Cooper{d)  has 

(a)  The  history  of  Sommersetf  s  case  is  told 
in  Clarkson's  History  of  the  Abolition  of  the 
Slave  Trade,  2nd  ed.  70.  *'  The  truth  is  that 
the  opinion  of  York  and  Talbot,  which  had  been 
made  public  and  acted  upon  by  the  planters, 
merchants,  and  others  (see  below,  p.  296  n),  was 
considered  of  high  authority,  and  scarcely 
anyone  dared  to  question  the  legality  of  it 
(slavery).  In  this  situation  Mr.  Sharp  saw  no 
means  of  help  but  in  his  own  industry,  and  he 
determined  immediately  to  give  up  two  or  three 
years  to  the  study  of  English  law,  that  he  might 
better  advance  the  cause  of  the  miserable  people. 
The  result  of  these  studies  was  the  publication 
of  a  book  in  the  year  1769,  which  he  called 
*  A  Eepresentation  of  the  Injustice  and  Dan- 
gerous Tendency  of  Tolerating  Slavery  in  £ng- 
ktnd.'  In  this  book  he  refuted  in  the  clearest 
manner  the  opinion  of  York  and  Talbot;  he 
produced  against  it  the  opinion  of  the  Lord 
Chief  Justice  Holt,  who,  many  years  before,  had 
determined  that  every  slave  coming  to  England 
became  free ;  he  attacked  and  refuted  it  again 
by  a  learned  and  laborious  inquiry  into  all  the 
principles  of  villenage.  ...  To  him  we  owe 
this  restoration  of  the  beauty  of  our  constitution, 
this  prevention  of  the  continuance  of  our  national 
disgrace."  See  also  Hoare*s  Memoirs  of  Gran- 
ville Sharp,  37,  69. 

(6)  Butts  V.  Pennp,  2  Lev.  201.  See  Har- 
^ve's  argument  in  Sonmierset's  case,  20  St. 
Tr.  .52. 

(c)  1  Ld.  Kaym.  146. 

Id)  2  Salk.  666.  <<The  case  (Smith  v. 
Brovon)  it  also  remarkable  as  showing  a  full 
recognition  of  slavery  as  founding  a  cause  of 
action  in  an  English  Court  of  Justice."  Cock- 
bum,  C.J.,  Beport  of  Commission  on  Fugitive 
Slaves,  XLIV.  Compare  Hargrave's  remarks 
on  this  case,  20  St.  Tr.  54. 

7  2 
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been  misunderstood.  It  has  been  supposed 
to  establish  the  position  that  an  action 
may  be  maintained  here  for  the  price  of  a 
negro,  provided  the  sale  took  place  in  a 
country  where  negroes  were  saleable  by 
law.  But  that  point  was  not  decided.  The 
Court  only  held  that  the  question  could 
not  be  agitated  unless  that  fact  was  averred 
on  the  face  of  the  declaration.  In  this 
case  the  slaves  belonged  to  the  subject  of 
a  foreign  state.  The  plaintiff,  therefore, 
must  recover  here  upon  what  is  called  the 
comitas  inter  cavvmunitcUes ;  but  it  is  a 
maxim  that  that  cannot  prevail  in  any  case 
where  it  violates  the  law  of  our  own  coun- 
try, the  law  of  Nature,  or  the  law  of  God. (a) 
The  proceedings  in  our  Courts  are  founded 
upon  the  law  of  England,  and  that  law  is 
again  founded  upon  the  law  of  Nature  and 
the  revealed  law  of  God.  If  the  right 
sought  to  be  enforced  is  inconsistent  with 
either  of  these,  the  English  municipal 
Courts  cannot  recognise  it.  I  take  it  that 
that  principle  is  acknowledged  by  the  laws 
of  all  Europe.  It  appears  to  have  been 
recognised  by  the  French  Courts  in  the 
celebrated  case (6)  alluded  to  by  Mr.  Har- 
grave  in  his  argument  in  Sommereett's  case. 
Mr.  Justice  Blachstone  in  his  Commenta- 
ries,  vol.  1,  p.  42,  says : — 

"  Upon  these  two  foundations,  the  law  of 
Nature  and  the  law  of  revelation,  depend  all 
human  laws ;  that  is  to  say,  no  human  law 
should  be  suffered  to  contradict  these." 

Now,  if  it  can  be  shown  that  slavery  is 
against  the  law  of  Nature  and  the  law  of 
God,  it  cannot  be  recognised  in  our  Courts. 
In  vol.  1,  p.  424,  the  same  writer  says  : — 

**  The  law  of  England  abhors  and  will  not  en- 
dure the  existence  of  slavery  within  this  nation." 

And  he  afterwards  says  that — 
*'  A  slave  or  negro  the  instant  he  lands  in 
England  becomes  a  free  man  ;  that  is,  the  law 
will  protect  him  in  the  enjo}  ment  of  his  person 
and  his  property.  Yet,  with  regard  to  any 
right  which  the  master  may  have  lawfully  ac- 
quired (c)  to  the  perpetual  service  of  John  or 

(a)  Guthrie's  Translation  of  Savigny's  Con- 
flict of  Laws,  75. 

(b)  Verdelin's  Case ;  in  the  Judgment  of  Mr. 
Justice  Campbell  in  Dred.  ScotVs  case,  1 9  How. 
p.  496,  and  Hargrave's  argument  in  SommerseCa 
case,  20  St.  Tr.  68,  is  much  information  as  to 
this  point. 

(c)  In  the  first  edition  of  the  Commentaries 
the  passage  ran  thus  :  "Yet  with  regard  to  any 
right  which  the  master  may  have  acquired,  by 
contract  or  the  like,  to  the  perpetual  service, 
&c.**  In  the  second  edition  the  passage  was  as 
follows  :  "  A  slave  or  a  negro  the  moment  he 
lands  in  England  falls  under  the  protection  of 
the  laws,  and  so  far  becomes  a  free  man,  though 
the  master's  right  to  his  service  may  possibly 
continue."  See  as  to  these  alterations  Hoare's 
Memoirs  of  Granville  Sharp,  9 In. 


Thomas,  this  will  remain  exactly  in  the  same 
state  as  before."(a) 

And  then,  after  some  other  observations 
which  it  is  unnecessary  to  notice,  he. 
says : — 

**  Whatever  service  the  heathen  negro  owed 
of  right  to  his  master  by  general,  not  by  local 
law,  the  same  (whatever  it  be)  is  he  bound  to 
render  when  brought  to  England  and  made  a 
Christian." 

Whatever  service  he  owed  by  the  local 
law  is  got  rid  of  the  moment  he  got  out  of 
the  local  limits.  Now  what  service  can 
he  owe  by  the  general  lawP  Service  to 
our  country,  service  to  our  relations  for 
the  protection  they  have  afforded  us,  and 
service  by  compact.  A  state  of  slavery 
excludes  all  possibility  of  a  right  to  service 
arising  by  either  of  those  means.  A  slave 
has  no  country,  ho  is  not  reared  by  or 
for  his  parents,  or  for  his  own  benefit, 
but  for  that  of  his  master;  he  is  in- 
capable of  compact.  We  have  the  autho- 
rity of  the  Civil  Law  for  saying  that  slavery 
is  against  the  nghts  of  Nature,  Inst, 
lib.  1,  tit.  3.  2.  The  Legislature  of 
this  country  has  given  judgment  upon 
the  question.  They  have  abolished  the 
trade  in  slaves,  they  have  even  bought  up 
at  a  great  price  the  right  of  other  coun- 
tries to  carry  it  on.  We  might,  perhaps, 
have  called  upon  them  to  abandon  the 
traffic  without  remuneration.  It  might 
have  been  glorious  thus  to  put  down  an 
usurpation  against  the  rights  of  Nature, 
but  we  had  participated  too  largely  in  the 
iniquitous  traffic  to  be  justified  in  throwing 
the  first  stone,  and  may  be  considered  as 
having  paid  this  sum  as  a  sin  offering  for 
our  transgressions.  In  SommersetVa  case 
Lord  Mansfield  observes(6) : — 

"  The  difficulty  of  adopting  the  relation,  with- 
out adopting  it  in  all  its  consequences,  is  indeed 
extreme ;  and  yet  many  of  those  consequences 
are  absolutely  contrary  to  the  municipal  law  of 
England.  We  have  no  authority  to  regulate 
the  conditions  in  which  law  shall  operate." 

Sommersett  was  discharged.  He  might 
then  have  maintained  an  action  against 
those  who  had  detained  him  ;  and,  if  that 
be  so,  how  can  any  action  be  maintained 
agrainst  these  defendants  for  not  assisting 
in  the  detention  of  these  men  P  The  place 
where  the  transaction  took  place  was,  with 
respect  to  this  question,  the  same  as  the 
soil  of  England.  Had  the  defendants  de- 
tained these  men  on  board  their  ships 
near  the  coast  of  England,  a  writ  of  habeas 

(a)  See  Granville  Sharp's  criticism  of  this 
reservation  in  *«  A  Representation  of  the  In- 
justice and  Dangerous  Tendency  of  Tolerating 
Slavery,"  145. 

(fi)  20  St.  Tr.  79. 
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corpas  would  bave  set  them  at  liberty. 
How  then  can  an  action  be  maintained 
against  these  gallant  officers  for  doing 
that  of  their  own  accord  which,  by  process 
of  law  in  a  British  Court  of  Justice,  they 
might  have  been  compelled  to  do  P  I  have 
before  adverted  to  the  narrower  ground 
upon  which  this  case  might  have  been 
decided,  but  if  slavery  be  recognised  by 
any  law  prerailing  in  East  Florida,  the 
operation  of  that  law  is  locaL    It  is  an 


anti-Christian  law,  and  one  which  violates 
the  right  of  nature,  aud  therefore  ought 
not  to  be  recognised  here.  For  these 
reasons  I  am  of  opinion  that  our  judgment 
must  be  for  the  defendants. 
Judgment  for  the  defendants. 


Materials  madb  usb  of.  —  The  report  is 
taken  from  2  B.  &  C.  448,  with  the  exception  of 
Comyn's  reply,  reported  in  8  Dow.  and  ByL  701. 
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Action  by  Colonel  Bradley  against   Colonel  Arthur  for  false 
Imprisonment  and  Assault.    Judgment  of  Abbott,  C.J.,  Bayley 

AND  HOLROYD,  J. J.,  IN  THE  CoURT  OF  KiNG'S  BeNCH  ON  JUNE  14, 

1825,  AS  TO  THE  Power  of  the  Crown  respecting  Appointments  to 
Military  Offices.    (Reported  in  4  B.  &  C.  292  and  6  D.  &  Ry.  413.) 

In  1814  Major  Arthur,  at  that  time  a  commissioned  officer  on  full  pay  as  Major  of  a  West 
India  Regiment,  was  duly  appointed  by  the  Governor  of  Jamaica  to  the  civil  office  of  Superin- 
tendent of  Honduras.  He  was  at  the  same  time  appointed  by  the  general  officer  acting  as 
Commander  of  the  Forces  in  Jamaica  and  its  dependencies  to  command  in  Honduras  (which  was 
one  of  those  dependencies)  "  such  of  His  Majesty's  subjects  and  others  as  are  now  armed  or  may 
"  hereafter  arm  for  the  defence  of  the  settlers  of  the  bay  of  Honduras." 

In  1817  Major  Arthur  was  transferred  to  another  regiment,  not  stationed  in  Honduras,  as 
Lieutenant-Colonel,  but  he  remained  in  Honduras  and  continued  to  hold  his  appointment  there 
until  after  1820. 

In  1819  the  regiment  of  which  he  was  Lieutenant-Colonel  was  disbanded,  and  he  ceased  to 
hold  any  commission  in  the  regular  forces  and  came  on  half-pay. 

In  1820  Colonel  Bradley  was  serving  in  Honduras  as  Lieutenant-Colonel  on  full  pay  in  a  West 
India  Regiment.  Conceiving  that  Colonel  Arthur  by  the  termination  of  his  regimental  commission 
had  become  incapable  of  military  command  without  e  new  commission,  Colonel  Bradley  refused  to 
obey  Colonel  Arthur's  military  orders  and  assumed  the  command  in  Honduras  as  senior  officer. 
He  was  put  under  arrest  by  Colonel  Arthur  and  dismissed  from  the  ser/ice  by  the  Crown.  The 
arrest  was  continued  for  some  time  after  Colonel  Arthur  knew  of  the  dismissal. 

Colonel  Bradley  brought  an  action  for  damage  for  false  imprisonment. 

The  judge  directed  the  jury  that  the  arrest  was  justified,  but  left  it  to  them  to  say  whether  the 
arrest  was  continued  longer  than  it  ought  to  have  been  after  the  defendant  knew  that  the  plaintiff 
bad  ceased  to  be  subject  to  military  law.  The  jury  on  this  issue  found  a  verdict  for  the  plaintiff 
for  100/. 

On  motion  by  the  plaintiff  for  a  new  trial  on  the  ground  of  misdirection  on  the  question  of  justi- 
fication, it  was  held — 

1.  Command  of  the  Amu/, 

By  Abbott,  C.J., 
The  command  of  the  army  belongs  entirely  to  the  Sovereign,  and  is  a  matter  for  his  discretion 
except  so  far  as  it  is  controlled  by  statute. 

2.  Potoer  of  the  Croum  to  delegate  Authority  to  create  a  Military  Command. 

By  Abbott,  C.J.,  Bayley  and  Hoh-oyd,  J. J., 
That  the  Crown  had  power  to  delegate  to  the  Commander  of  the  Forces  in  Jamaica  autho- 
rity to  confer  on  the  defendant  the  military  command  in  Honduras. 
8.  Construction  of  Appointment. 
By  the  same  jud^s, 
That  the  appomtment  in  the  terms  above  set  out  conferred  supreme  mih'tary  command 
over  the  regular  forces,  as  well  as  others  in  Honduras. 

4.  Continuance  of  Command  after  termination  of  Regimental  Commission, 
By  the  same  judges, 
That  the  defendant  haying  l^en  well  appointed  to  a  militaiy-command,  the  termination  of  his 
regimental  commission  did  not  determme  his  command,  there  beingnothinff  in  the  Mut^ 
Act  or  Articles  of  War  to  limit  the  prerogative  of  the  Crown,  or  pfevent  tie  contwS^ 
of  the  command,  and  it  appearmg  that  its  continuance  had  been  recognised  bythe  Crown. 
By  Bayley,  J.,  and  Holroyd,  J., 
Tl^^^evidenoe  of  usage  in  the  army  as   to   the  qualifications  for   commands  was 

6.  Officers  on  Half-Pay, 
By  Bayley,  J., 

'^i^^^if ""^ '?  ^'''*'  ''•  ^r^^l?;  ^^'  ^^A^^  *  ^•^-W  «ffi<^«r  «  °ot  «*We  to  a  court- 
martial,  ^phes  to  unemployed  half-pay  officers  only,  and  that  employed  half-pay  officers 
SiT  d««<^"Pt>o"  of  -  in  pay  as  officers,"  and  therefore  aL  Lemible  I^VS 

6.  Bules  and  Regulations  for  the  Government  of  the  Army. 

The  Court  cannot  take  judicial  cognisance  of  these  rules  without  proof. 
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Trespass  for  &lse  imprisonment. 

[Second  connt  for  an  assanlt. 

Pirst  plea,  the  general  issae.] 

Flea  tnat  defendant  was  a  oommissioned 
officer  in  i^e  army  of  the  King,  and  as 
such  officer  was  employed  in  the  service 
of  the  King  and  had  the  military  com- 
mand, condnct,  care,  gOTemment,  and 
direction  of  certain  land  forces  of  the 
King,  then  being  employed  in  the  service 
of  the  King  in  parts  beyond  the  seas,  to 
wit,  at  Honduras,  in  North  America ;  and 
the  plaintiff  was  a  commissioned  officer, 
viz.,  a  major  in  the  army  of  the  King, 
and  as  snch  officer,  was  employed  in  the 
service  of  the  King,  and  serving  amongst 
the  said  land  forces  of  the  King  at  Hon- 
dnraa,  and  was  under  military  orders  and 
command,  and  the  government  and  direc- 
tion of  the  defendant  as  snch  officer  as 
aforesaid  at  Honduras ;  and  that  defendant 
being  such  officer,  and  beine  so  employed, 
and  having  such  command,  &c.  as  afore- 
said, and  plaintiff  being  such  officer  as 
aforesaid,  and  so  emploved,  and  serving 
and  being  under  such  orders^  &c.  as  afore- 
said, plaintiff,  a  little  before  the  time  in 
the  first  count  mentioned,  to  wit,  on  the 
same  day  and  year,  did,  contrary  to  his 
duty  as  such  officer,  endeavour  to  create 
and  stir  up  a  mutiny  amongst  the  forces 
of  the  King  at  Honduras,  in  breach  of 
good  order  and  mili^iary  discipline,  where- 
upon the  defendant  put  the  plaintiff  under 
arrest,  &c. 

The  third  plea,  instead  of  charging  that 
the  plaintiff  endeavoured  to  excite  mutiny, 
stated  that  he  without  anv  lawful  autho- 
rity assumed  to  himself  the  command  of 
the  land  forces  at  Honduras. 

The  fourth  pica  stated  that  the  plaintiff 
refused  to  obey  a  certain  military  order  of 
the  defendant  as  such  officer  as  aforesaid, 
which  order  extended  to  the  plaintiff  in 
relation  to  his  duty  as  such  officer  as 
aforesaid,  and  which  order  it  was  the 
plaintiff's  duty  to  have  obeyed. 

There  were  other  pleas  which  stated  the 
defendant  to  be  his  Majesty's  commandant 
of  the  ^rrison  of  Honduras. (a) 

Bepbcation,  de  injwria,  and  a  new  as- 
signment that  defendant  on  other  times 
and  on  other  occasions,  and  for  a  much 
longer  time  than  was  lawful  or  necessary 
for  the  causes  in  the  pleas  mentioned,  to 
wit,  on  the  1st  Jxme  1820,  and  from 
thence  continually  for  a  long  time,  to  wit, 
for  nine  months  thence  following,  wrong- 
fully imprisoned  the  plaintiff  wiUiout  any 
lawful  authority,  or  any  reasonable  or 
probable  cause  whatsoever.    There  were 


(a)  There  were  altogether  twenty-four  pleas, 
most  of  them  aUeging  military  miscondact  on 
the  part  of  the  defendant. 


several  special  pleas  to  this  new  assign- 
ment, which  it  is  unnecessary  to  mention. 
At  the  trial  before  Abbott,  0.  J.,  at  the 
London  sittings  after  Trinity  term.  1824, 
the  following  appeared  to  be  the  facts  of 
the  case :  In  July  1814,  the  defendant, 
then  being  a  major  in  the  7th  West  India 
Regiment,  was  appointed  by  the  Bake  of 
Manchester,  the  then  governor  of  Jamaica, 
his  Majesty's  superintendent  of  the  British 
settlement  at  Honduras,  and  was  directed 
by  that  appointment  to  take  under  his 
care  the  interest  of  his  Majesty's  subjects 
there(a) ;  and  about  the  same  time  he 
received  from  General  Fuller,  the  com- 
mander of  the  forces  in  the  island  of 
Jamaica  and  its  dependencies  (Honduras 
being  one  of  those  dependencies),  an  ap- 
pointment in  the  words. following: — 

"  I  do  hereby  constitute  and  appoint  you,  the 
said  George  Arthur,  to  command  such  of  his 
Majesty's  subjects  as  are  now  armed,  or  may 
hereafter  arm  for  the  defence  of  the  settlers  of 


(a)  In  "  Papers  relating  to  the  appointment 
of  Major  Arthur  as  commandant  at  Honduras, 
1814,"  ordered  to  be  printed,  18  Dec.  1826, 
is  the  text  of  his  appointment  by  the  Duke  of 
Manchester.    It  is  as  follows: 

"  By  his  Grace  the  most  noble  William  Duke 
of  Manchester,  Captain -Greneral  and  Govemor- 
in-Chief  of  this  his  Majesty's  island  of  Jamaica, 
and  the  territories  thereon  depending  in  America, 
Chancellor  and  Vice- Admiral  of  the  same. 

To  George  Arthur,  Esquire,  Major  in  his 
Majesty's  7tb  West  Indian  Regiment. 

By  virtue  of  the  power  and  authority  to  me 
derived  from  his  most  excellent  Majesty  George 
the  Third,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  and  of  Jamaica,  Lord 
Defender  of  the  PaiUi,  &c.,  and  reposing^especial 
trust  in  your  experience,  courage,  fidelity,  and 
discretion,  I  have  constituted  and  appointed, 
and  by  these  presents  do  constitute  and  appoint 
you,  the  said  George  Arthur,  to  be  his  Majesty's 
superintendent  of  the  British  settlement  on  the 
coast  of  Honduras  ;  you  are  therefore,  as  such 
superintendent,  to  take  under  your  charge  and 
care  the  interest  of  his  Majesty's  subjects  there 
residing,  and  to  use  your  utmost  endeavours  to 
prevent  any  cause  of  misunderstanding  or  dis- 
agreement between  his  Majesty's  subjects  and 
those  of  his  Catholic  Majesty  inhabiting  that 
neighbourhood ;  at  the  same  time  obserring  and 
following  all  such  orders  and  instructions  as 
you  shall  from  time  to  time  receive  from  his 
Majesty,  myself,  or  the  Grovemor,  Lieutenant- 
Governor,  or  the  person  executing  for  the  time 
being  the  functions  of  governor  of  this  island, 
according  to  the  trust  reposed  in  you. 

Given  under  my  hand  and  seal  at  arms,  at  San 
Jago  de  la  Ve^,  the  7th  day  of  July,  in  the 
543i  year  of  his  Majesty's  reign,  Anno  Domini 
1814. 

(Signed)       Manghbstbiu 

By  his  Grace's  command, 
(Signed)    W.  Bullock,  Seer." 
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tbe  bay  of  Honduras,  you  are  therefore,  as  com- 
mandant, to  take  upon  you  the  care  and  charge 
accordingly."  (a) 

After  the  defendant  received  these 
appointments,  he  took  upon  himself  these 
offices,  and  acted  as  the  military  comman- 
dant at  Honduras,  and  issued  all  orders  as 
such  until  he  quitted  the  settlement  in 
1822. 

In  1817,  he  was  made  lieutenant-colonel 
of  the  York  Chasseurs.  That  regiment 
was  disbanded  in  1819,  and  on  the  24th  of 
August  in  that  year  the  defendant  knew 
that  they  were  so  disbanded.  He  con- 
tinued, however,  to  act  as  military  com- 
mandant at  Honduras. 

The  plaintiff,  in  March  1820,  was  at 
Honduras,  and  at  that  time  had  been 
Tiromoted  to  the  rank  of  lieutenant- colonel 
in  the  2nd  West  India  Regiment,  and  was 
on  full  pay,  and  thinking  that  the  defen- 
dant, in  consequence  of  the  disbanding  of 
the  York  Chasseurs,  had  become  incapable 
of  holding  any  military  command,  and 
that  the  nght,  therefore,  to  command  the 
troops  devolved  upon  him,  as  the  officer 
next  in  rank,  the  plaintiff  refused  to 
obey  an  order  issued  by  the  defendant,  for 

(a)  The  following  is  a  copy  of  the  appoint- 
ment of  Major  Arthur  by  Lieut.-General  Fuller: 

"  By  his  Excellency  Lieutenant-General 
Francis  Fuller,  Commander  of  the  Forces  in  his 
Mi^eBty*8  island  of  Jamaica  and  its  depen- 
dencies. 

To  Major  Greorge  Arthur,  greeting: 

By  virtue  of  the  power  and  authority  to  me 
derived  from  his  Boyal  Highness  the  Frioce 
Regent,  in  the  name  and  on  behalf  of  his 
Majesty,  and  reposing  especial  trust  and  confi- 
dence in  your  experience,  courage,  fidelity,  and 
good  conduct,  I  have  constituted  and  appointed, 
and  by  these  presents  do  constitute  and  appoint 
you  the  said  Greorge  Arthur  to  command  such 
of  his  Majesty's  subjects  and  others,  as  are  now 
armed,  or  may  hereafter  arm  for  the  defence  of 
the  settlers  of  the  Bay  of  Honduras. 

You  are,  therefore,  as  commandant,  to  take 
upon  you  the  care  and  charge  accordingly,  and 
you  will  follow  and  obey  all  such  orders  and 
directions  as  you  shall  from  time  to  time  receive 
from  his  Hoyal  Highness  the  Prince  Regent,  in 
the  name  and  on  behalf  of  his  Majesty,  myself, 
or  the  Commander-in-Chief  for  the  time  being, 
according  to  the  trust  hereby  reposed  in  you. 
Given  under  my  band  and  seal  at  arms,  at 
Kingston,  Jamaica,  the  8th  day  of  July  in  the 
54th  year  of  his  Majesty's  reign.  Anno  Domini, 
1818. 

(Signed)    F.  Fbller,  Lt.-Gen., 

Commander  of  the  Forces. 

By  his  Excellency *8  command, 
(Signed)    H.  B.  Hall,  Mil.  Sec." 

See  Parliamentary  Papers  as  to  Honduras, 
July  10,  1885,  and  Hansard,  May  11,  1826, 
p.  1109. 


convening  a  general  meeting  of  the  offi- 
cers at  Honduras,  at  ten  o'clock  on  the 
23rd  of  May  1820,  and  issued  a  counter 
order  convening  the  officers  at  his,  the 
plaintiff's  quarters,  at  ten  o'clock  on  the 
same  day. 

By  an  order  issued  by  the  defendant, 
the  plaintiff  was  put  under  arrest  for  hav- 
ing refused  to  attend  at  the  Government 
house  on  the  23rd  of  May,  and  for  having 
presumed  without  any  authority  to  assume 
the  command  of  the  troops,  and  as  such, 
to  issue  garrison  orders. 

It  appeared  further  by  the  evidence  of 
Sir  Henry  Torrens,  Sir  Herbert  Taylor, (a) 


(a)  The  following  is  an  extract  from  the 
shorthand  notes  of  the  examination  of  Sir  Henry 
Torrens,  Adjutant-General  :  — 

Attorney  General  {Copley}  for  the  defendant: 
We  have  it  in  evidence  that  Colonel  Arthur 
was  Lieutenant-Colonel  of  the  York  Chasseurs, 
and  in  command  of  Honduras ;  would  the  re- 
duction of  that  regiment  and  his  being  put  upon 
half  pay  affect  his  military  command  as  com- 
mander of  that  station  ? — Certainly  not. 

Brougham  (for  the  plaintiff) :  That  is  a  ques- 
tion of  law  ;  but,  if  you  wish  to  raise  the  ques- 
tion, admit  that  he  was  upon  half  pay,  and  that 
he  knew  of  it. 

Attorney  General :  That  was  not  the  fact. 

Gumey :  Certainly  not. 

Brougham :  You  say  that  his  being  on  half 
pay  would  not  affect  his  military  command.  Do 
you  mean  that  a  person  whose  rank  in  the  army 
was  derived  from  his  being  a  half-pay  oflScer  of 
a  certain  regiment  continues  to  have  rank  in  the 
army  after  the  regiment  is  disbanded  ?—  Cer- 
tdnly,  if  be  held  a  general  military  command. 

Would  his  rank  in  that  regiment  be  at  an 
end  ? — Yes ;  his  rank  in  that  regiment  would. 

Suppose  he  had  no  rank  before  his  disband- 
meut,  except  as  an  officer  of  that  regiment, 
would,  or  not 

Abbott,  C.J. :  You  are  putting  a  question 
which  does  not  quite  accord  with  what  the  wit- 
ness has  said,  because  I  should  infer  that  tbe 
command  of  the  settlement  was  not  dependent 
upon  the  regiment.  Put  the  question  first,  or 
otherwise  the  question  does  not  apply  itself. 

Brougham :  Suppose  he  had  no  other  com- 
mission in  the  army  except  as  lieutenant-colonel 
of  a  certain  regiment,  and  the  regiment  were 
disbanded,  would  he,  after  the  disbandment, 
hold  any  commission  in  the  army  ?^No  com- 
mission in  the  army  probably. 

Would  he  be  a  lieutenant-colonel  in  the  army  ? 
—I  beg  to  qualify  my  answer.  I  should  say 
that  he  had  no  further  command  in  tbe  army 
than  so  far  as  acting  under  the  general  command 
gave  him  authority. 

Then,  if  be  had  another  commission  of  a 
militacy  nature,  the  disbandment  of  the  regi- 
ment would  take  away  the  one  commis8i<m,  but 
not  tbe  other  ? — Certainly.  It  would  take  away 
the  one  but  not  tbe  other,  because  a  great  part 
of  the  general  officers  are  on  half  pa^  when 
they  exercise  their  authority  from  their  staff 
appointments. 
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and  other  military  men,  that  according 
to  their  understanding,  when  an  officer 
holds  a  commission  in  a  regiment  and  has 
also  a  military  command  in  a  settlement, 

Then  you  mean  that  they  continae  to  have 
miHtaiy  rank  after  the  disbandment,  not  because 
they  hold  a  commission  in  the  disbanded  regi- 
ment, but  because  they  hold  another  stafi  com- 
mission independent  of  that  ? — Precisely  so. 

They  are  not  commissions,  but  appointments  ? 
—Yes. 

Which  a  person  may  have  independent  of  his 
rank  in  the  regiment  ? — ^Yes. 

AUomey  General:  Had  Lieutenant-Colonel 
Arthur  an  appointment  to  this  command  ? — Yes, 
in  Tirtue  of  his  situation  as  superintendent  of 
Honduras. 

An  appointment  to  a  military  command  ? 

Brougham:  How  had  he  the  appointment? 
Was  it  in  writing  ?— There  had  been  an  order 

issued  that  the  superintendent  for  fK>me  years 

What  is  that  order  ? — ^I  do  not  know.  I  have 
not  the  order.  I  can  five  evidence  as  to  it. 
It  is  in  writing  ?— Yes,  the  authority. 
Abbott,  C  J^.  :  It  is  in  virtue  of  his  office  of 
superintendent  ?  That  gave  him  that  authority  ? 
— Certainly ;  he  had  not  such  an  order.  If  you 
will  not  allow  me  to  say  so  I  cannot  help  it.  I 
cannot  explain  the  matter. 

Abbott,  C.J.  :  We  are  inquiring  into  mili- 
tary rank  and  a  military  appointment.  Sir 
Henry  Torrens  says  that  the  office  of  super- 
intendent carries  with  it  a  staff  appointment  in 
virtue  of  some  general  order,  not  a  particular 
order  relating  to  this  individual. 

Brougham  :  I  did  not  understand  him  to  say 
so.  We  have  no  evidence  of  his  being  super- 
intendent of  Honduras. 

Abbott,  C.J.  :  He  acts  in  that  character. 
Gumey :  Lieutenant  Redman  (plaintiff's  first 
witness)  proves  that 

Abbott,  C.J. :  There  is  no  doubt  about  that. 
Brougham :  Was  it  a  general  order  to  which 
you  refer? — ^Yes,  and  in  conse<^uence  of  the 
order  of  the  officer  commanding  m  Jamaica — I 
wish  to  tell  Mr.  Brougham  the  authority  under 
which  he  acted — that  the  authority  was  issued 
by  the  local  commander  in  consequence  of  orders 
he  had  received  that  the  superintendent  in  Hon- 
duras should  command  the  troops  for  the  time 
being. 

Brougham :  Both  of  which  orders  are  in 
writing  ?— Yes,  from  General  Fuller,  who  was 
commander  of  the  forces  at  the  station. 

AUomey  General :  After  he  ceased  to  be  on 
full  pay  did  he  continue  to  act  as  the  com- 
mander of  the  colony  ? — Tes. 

He  continued  to  act  as  such  ? — ^Yes. 
Till  he  was  removed  from  Honduras  entirely  ? 
—Yes. 

Abbott,  C.  J. :  And  recognised  by  the  autho- 
rities at  home  ? — ^Yes. 

Brougham :  That  recognition  was  not  in 
writing? 

Abbott,  C.J.  :  No,  the  books  themselves 
show  that.  All  I  have  got  down  is  that  the 
reduction  of  the  regiment  would  not  affect  the 
defendant's  military  command  of  the  settlement. 
If  a  person  holds  a  general  command  his  rank 


the  latter  is  not  affected  by  the  disbanding 
of  the  regiment  to  which  he  belongs,  bnt 
that  the  general  military  conamand  con- 
tinaes  after  the  regiment  is  disbanded, 


continues,  though  probably  he  may  have  no 
commission  in  the  army  beyond  the  authority 
that  gave  him  the  military  appointment.  The 
staff  appointment  would  continue,  notwithstand- 
ing the  disbandment  of  the  regiment,  if  he  was 
recognised  at  home  as  the  commander  of  the 
colony,  until  he  was  removed. 

Sir  Herbert  Taylor,  Military  Secretary  to  the 
Duke  of  York,  the  Commander  m-Cbief. 

Gumey  :  You  have  heard  read  the  appoint- 
ment of  Colonel  Arthur  as  conunandaiit  of 
Honduras ;  from  your  knowledge  and  experience 
as  a  military  man,  I  beg  to  ask  whether  that 
appointment  of  Colonel  Arthur  was  vacated  by 
the  circumstance  of  the  York  Chasseurs  being 
disbanded  ? — Certainly  not. 

Could  Colonel  Arthur  have  relinquished  the 
command  till  his  Majesty's  pleasure  was  sig- 
nified to  him  or  the  proper  authorities  ? — I 
apprehend  he  could  not,  it  having  been  con- 
ferred upon  him  by  his  Majesty  or  the  Com- 
mander-in-Chief. 

Cross-examined  by  Brougham, 

Could  General  Fuller  have  conferred  a  mili- 
lary  command  upon  a  person  who  had  never 
been  in  the  army  ? — ^No. 

Could  he  upon  a  person  not  amenable  to  a 
court-martial? — If  that  person  held  military 
rank,  he  might. 

Then  we  come  to  the  question,  what  is  hold- 
ing military  rank.  Is  a  half-pay  officer  liable  to 
a  court  martial  ? — Not  unless  he  holds  a  brevet 
commission. 

And  a  brevet  commission  can  only  be  given 
by  the  Crown  ?— Yes. 

When  a  person  who  has  no  other  commission 
but  his  regimental  commission  comes  on  half 
pay  he  ceases  to  be  in  the  army  ? — He  ceases  to 
have  a  commission  in  the  army. 

Or  to  be  a  military  person  ? — No ;  he  does 
not  cease  to  be  a  military  person. 

But  not  amenable  to  a  court-martial  ? — No. 

Is  he  liable  to  be  called  out? — ^Yes,  he  is 
liable  to  be  called  out. 

Do  you  know  it  has  been  decided  the  other 
way  ? — We  have  not  yet  heard  that. 

Re-examined  by  Gumey, 

A  person  on  half  pay  holds  military  rank  ? — 
Yes. 

And  may  receive  a  staff  appointment  ? — ^Yes. 
Supposing  an  officer  on  half  pay  had  been  ^ 
siding  at  Jamaica,  and  the  commander-in-chief 
of  the  forces  there  had  thought  fit  to  send  him 
to  Honduras  to  assume  the  command,  he  might 
have  done  so,  subject,  of  course,  to  his  Majesty's 
approval. 

Brougham  :  In  that  case  would  he  not  have 
been  subject  to  martial  law  ? — Yes,  from,  his 
military  appointment. 

That  is  ;f  our  opinion  ? — ^Yes,  inasmuch  as  he 
is  vested  with  mihtary  authority,  for  which  he  is 
responsible. 
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althongli  his  rank  in  the  regiment  is  at  an 
end. 

Some  of  the  witnesses  stated  that  the 
very  office  of  superintendent  carried  with 
it  a  military  command.  This  evidence 
was  objected  to  by  the  plaintiff.  It  was 
further  proved  that  the  commander  of  the 
forces  at  Jamaica  had  the  right  to  appoint 
a  military  commandant  at  Honduras,  and 
that  the  defendant  was  recognised  in  the 
settlement,  and  by  the  authorities  at  home, 
as  the  military  commandant  of  Honduras, 
both  before  and  after  his  regiment  had 
been  disbanded. 

After  the  arrest  of  the  plaintiff,  the 
defendant  transmitted  despatches  on  the 
subject  to  Greneral  Walker ^  the  then  com- 
mander of  the  forces  in  Jamaica,  and  the 
latter  transmitted  the  same  to  the  Com- 
mander-in-Chief for  his  direction  as  to  the 
course  to  be  pursued  under  the  circum- 
stances, and  in  the  result  the  plaintiff  was 
dismissed  from  his  Majesty's  service.  But 
it  appeared  that  the  plaintiff  was  detained 
in  custody  for  some  time  after  the  defen- 
dant knew  that  he  was  dismissed  from  the 
army. 

Upon  this  evidence  the  Lord  Chief 
Justice  was  of  opinion  that  it  had  been 
made  out  in  proof,  that  at  the  time  when 
the  plaintiff  was  put  under  arrest  the 
defendant  was  the  commanding  officer  at 
Honduras,  and  that  the  justification  was 
established ;  but  he  left  it  to  the  jury  to 
say  whether  the  plaintiff  had  not  been 
detained  in  custody  for  a  longer  period 
than  he  ought  to  have  been,  after  the 
defendant  knew  that  he  had  been  dismissed 
the  army. 

The  jury  found  a  verdict  for  the  defen- 
dant on  the  justification,  and  for  the 
?laintiff  upon  the  new  assignment  with 
OOZ.  damages. 

November  11,  1824. — Brougham  moved 
for  a  new  trial.  In  the  course  of  the  argu- 
ment he  said,  I  submit,  my  Lord,  there 
ifl  no  individual  who  was  competent  to 
give  him  (the  defendant)  militeuy  autho- 
rity but  the  Crown  only,  (a)  and  that  when 
Colonel  Arthwr  came  on  half-pay  he  could 
not  be  legally  recognised  as  being  in  mili- 
tary command,  that  he  could  not  hold 
military  command,  except  by  authority 
from  the  proper  quarter.  My  Lord,  they 
relied  distinctly  upon  General  Fuller's 
authority — ^which  is  not  only  in  my  recol- 
lection, but  in  that  of  my  learned  friends 
who  were  with  me ;  and  it  cannot  be  denied 
by  the  other  side  that  they  founded  them- 
selves entirely  upon  it.  They  proceeded 
entirely  upon  the  authority  granted  by 
General  Fuller. 


(a)  13  Ch.  2  St.  1.  c.  6  ;  13  &  14  Ch.  2.  c.  2; 
and  44  $c  45  Vict.  c.  58.  s.  71. 


HoLKOYD,  J.  :  If  I  understand  it  right  it 
appears  that  the  Duke  of  Manchester  as 
Governor  of  Jamaica  and  the  Leeward 
Islands,  and  so  on,  having  authority  over 
the  settlement  in  the  Bay  of  Honduras, 
appointed  Colonel  Arthur,  who  was  a  mili- 
tary officer,  to  be  superintendent  (civil  or 
otherwise,  as  you  please)  of  the  settlement 
of  the  Bay  of  Honduras;  and  the  evi- 
dence (supposing  it  to  be  legal  evidence) 
of  General  Torrens  and  Genei*al  Taylor  was 
that  the  Duke  of  Manchester,  by  virtue  of 
his  office,  had  the  power  to  make  such  an 
appointment.  I  do  not  accede  to  the  pro- 
position that  the  King  may  not  delegate, 
particularly  in  parts  at  a  great  distance 
from  the  seat  of  Government,  a  power  to 
make  a  military  officer,  if  it  should  be 
necessary  to  vest  such  authority  in  per- 
sons that  it  may  be  exercised  upon  the 
spnr  of  the  occasion.  These  respectable 
officers  say  this  gentleman,  being  appointed 
civil  superintendent  of  this  settlement, 
would  have  by  virtue  of  that  appointment 
which  he  had  received  a  miHtary  authority, 
and  so,  having  that  military  authority,  if 
another  person  assumed  the  power  of  com- 
manding the  garrison,  he  must  have  had 
authority  to  prevent  it. 

Brougham:  No  doubt,  my  Lord,  the 
argument  was  so  shaped.  They  say  that 
the  Duke  of  Manchester  was  competent 
to  appoint  a  military  person  as  superin- 
tendent, and  we  admit  that  a  person  so 
appointed  continues  to  be  recognised  as 
military  commandant,  as  long  as  he  is 
superintendent  and  military  officer,  as  a 
superintendent  usually  is. 

Bayley,  J. :  I  will  read  the  evidence. 
The  words  of  the  evidence  are : — 

"The  superintendent  of  the  settlement  of 
Honduras  ha»  a  military  command  in  virtue  of 
his  civil  appointment,  provided  he  is  an  officer 
having  regimental  rank,  whtther  on  half  pay  or 
on  whole  pay.  This  is  by  virtue  of  a  general 
order  issued  in  1817."(«) 

Brougham:  Which  order,  my  Lord, 
they  did  not  produce ;  and  we  totally  deny 
that  order  to  have  any  such  effect  or  even 
the  existence  of  any  order  of  that  de- 
scription. They  did  not  venture  to  pro- 
duce it,  and  it  would  have  been  a  most 
extraordinary  order  if  it  had  been  produced. 

(a)  It  appears  that  no  general  order  was 
issued  in  1817.  But  there  passed  in  that  year 
between  the  Horse  Guards,  the  commander  of 
the  forces  at  Jamaica,  and  Colonel  Arthur, 
correspondence  which,  it  was  contended,  had  the 
effect  of  a  general  order,  and  indicated  that  the 
Commander-in-Chief  concurred  in  the  propriety 
of  leaving  the  military  command  in  the  hands 
of  the  superintendent  of  the  settlement,  when 
a  military  officer  Instructions  to  counsel  on 
showing  cause.  Papers  of  Solicitor  of  Treasurv. 
2494.  ^* 
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It  would  baye  been  most  singnlar  to  haye 
shown  anything  so  inconsistent  with  itself 
ae  that  the  appointing  a  man   a   ciyil 
8ii})erintendent  made  him  eo  ipso  a  military 
man.    The  first  question  is  whether  the 
Crown  has  power  to  make  such  a  dele- 
gation    of    afathorit^  ;    and,    secondly, 
yrhether,  if  it  had  me  i)ower,  it  was  so 
delegated  in  the  present  case.    Not  merely 
resting  upon  my  own  recollection  of  what 
yras  stated  by  the  witnesses  at  the  trial, 
X   am   satisfied   his   Lordship   was    con- 
vinced ,  that  my  learned  friends  did  not 
rest  upon  the  authority  of  the  Duke  of  Man- 
chetUr  at^alL.   It  was  mentioned  only  to 
be  disposed  of.    They  relied  alone  upon 
this  commission    from    Greneral  FuUer ; 
and  it  was  upon  that  the  argument  arose. 
And  I  daresay  his  Lordship  will  recollect 
haying  a  considerable  doubt   upon   the 
words  of  the  commission,  whether  they 
appointed  the   defendant  to   a   military 
ooi^mand,  or  only  appointed  him  to  take 
the  charge  and  superintendence  of  the 
yolnnteers  or  other  persons  who  had  or 
might  haye  armed  th^nselyes  for  the  pro- 
tection   of  the   settlement.     Now   your 
Lordship  will  find  in  all  the  statutes  upon 
this  subject,  in  the  Articles  of  War  as  well 
as  in  the  "  Bules  and  Begnlations  of  the 
ATmj"{m)  thttb  it  is  distinctly  recognised, 
and  seems  to  be  taken  as  a  matter  of  course, 
that  no  military  command  whateyer  can 
be   granted   to   the    regular    troops   or 
to  any  person   to   haye   command    oyer 
the  regular  troops  exc^  by  commission 
from  the  Crown.     Whetiier  tine  Crown 
could  or  could  not  have  the  power  by  law 
to  delegate  such  an  authority  is  another 
question ;  in  dealing  ,with  which  I  should 
only  feel  this  diffiosdty,  that  as  it  neyer 
was  thought  of  or  neyer  dreamt  o£,Q>)  there 
are  no  instances  or  cases  upon  it  in  which 
that  particular  qiiestionhas  been  decided ; 
and,  therefore,  we  can  oi^y  reason  by  way 
of  analogy.    On  all  oonsyitutional  grounds 
it  seems  to  be  (I  speak  with  diffidence) 
against  the  power  or  delegation  existing 
in  the  Crown*    But  luckily  enough  for  me 
it  is  not  necessary  to  the  present  arg[Dment, 
for  if  ^ere  was  such  a  power  I  say  it  neyer 
was  delegated,  and  all  the  authority  relied 
upon  is  the  act   by  Qeneral   Fuller   as 
Gbmmander-in-Chief,  and  acting  by  iiim  as 
Cknnmander-in-Chief ;  and  upon  the  con- 

(tf)  See  below,  p.  201. 

(6)  CominissioDS  in  the  Army  have  be^n 
granted  by  Commanders  in  Chief,  sometiines 
permanenuy,  sometimes  temporarily,  ie.,  sub- 
ject to  the  pleasure  of  the  Sovereign.  See 
Manual  of  Military  Law,  c^.  IX.,  s.  ft8n ;  Ck>de, 
MiKtary  KoreM  of  the  Crown,  oh.  26 ;  the 
Debate  on  Lord  Shelbnrne*s  motion  on  Mareh 
6,1780;  Parliamentary  History,  217;  Todd'? 
Parliamentary  Government,  1,  880. 


struction  of  that  commission  as  it  may  be 
thought  to  be  given  by  that  Commander- 
in-Chief,  the  question  will  turn.  It  is  not 
proved  that  1^^  bad  any  specific  authority 
to  grant  commissions.  It  must  be  taken 
that  if  he  had  any  authority  it  must  be 
only  that  which  is  incident  to  all  com- 
manders of  districts.  And  if  General 
Fuller  had  that  authority  in  Jamaica  or 
upon  that  particular  station,  every  other 
commander  at  home  or  in  every  district 
would  have  the  same  authority  in  that 
district  in  which  he  commands,  for  there 
is  nothing  to  differ  the  case  in  this 
particular  instance  from  every  other. 
Now,  we  say  it  is  not  incident  to  the 
authority  of  any  commander-in-chief  in  a 
particular  district — that  he  is  merely 
appointed  to  command  troops,  that  is,  to 
take  the  charge  and  superintendence  for 
military  purposes  of  the  Kind's  troops 
and  others  whom  the  King  maybe  pleased 
to  place  under  his  command  ;  that  that  is 
the  nature  of  all  such  commissions ;  that 
they  only  authorise  persons  so  to  do  ;  and 
idiat  the  commission  itself  must  be  t]\e 
limit  and  the  description  of  the  authority 
of  him  who  acts  under  it,  but  that  the 
commission  is  perfectly  silent  as  to  any 
power  of  oreatmg  militai'y  officers,  and 
only  confines  itself  to  the  usual  power,  and 
only  delegates  to  him  the  power  of  com- 
manding officer^ — ^Dot  the  making  of  them, 
only  commanding  those  whom  the  King 
has  made  officers  or  enlisted  for  soldiers. 
Your  Lordships  will  find  that  all  the 
statutes,  all  tne  Mutiny  Acts,  so  far  at 
least  tacitly  and  indirectly  reco^ise  this 
principle  as  to  make  no  provision  what- 
ever for  any  such  power,  and  proceed  upon 
the  supposition  that  the  King  has  raised 
certain  forces  in  the  usual  way  and  granted 
certain  commissions.  The  Mutiny  Act 
authorises  his  Mcgesty  to  keep  up  for  a 
certain  limited  period  such  and  such 
troops,  and  provides  for  the  pay  of  those 
forces  which  have  been  so  raised  and  the 
officers  whom  he  h^  commissioned;  so 
that  one  cannot  exactly  see  what  right  any 
person  would  have  to  draw  any  pay,  if  he 
were  commissioned  not  by  the  King,  but 
by  a  stranger — by  someone  to  whom  the 
Mutiny  Act  gives  no  such  power,  or  in 
whom  it  recognises  no  such  power. 

The  Articles  of  War,  my  Lords,  which 
mskj  be  tid^en  as  part  of  the  Mutiny  Act, 
distinctly  recognise  this  principle  by  the 
mMiner  in  which  they  deal  with  excepted 
cases.  In  the  2nd  Article  of  the  19th  Sec- 
tion of  the  Articles  of  War,  there  is  a  pro- 
vision  to  authorise  persons  to  whom  refi;i- 
roental  rank  is  given — ^persons  not  in  the 
King's  service  as  regimental  troops,  but 
as  provisional  troops,  and  that  only  in  one 
colony — ^to  take  upon  themselves  com- 
mand, and  to  take  rank  and  precedence 
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with  tho  King's  troops ;  and  it  proceeds 
npon  the  supposition,  of  course,  that  it  was 
necessary  to  make  some  such  provision. 
It  states  that  difficulties  had  arisen  from 
the  want  of  it,  and  therefore  makes  it  the 
regulation,  but  yet  confines  it  to  one 
particular  colony  ;  it  says : — 

"  Whereas,  notwithstandiug  the  re^ilations 
which  we  were  pleased  to  make  for  settling  the 
rank  of  provisional  general  and  field  oflBcers  in 
North  America," 

(confining  itself  to  that  settlement,) 

**  difficulties  have  arisen  with  regard  to  the 
rank  of  the  said  officers,  when  acting  in  conjunc- 
tion with  our  regular  forces ;  and  we  being 
willing  to  give  due  encouragement  to  officers 
serving  in  our  provincial  troops,  it  is  our  will 
and  pleasure  that,  for  the  future  all  general 
officers  and  colonels  serving  by  commission  from 
any  of  the  governors,  lieutenant  or  deputy- 
governors,  or  presidents  of  the  council,  for  the 
time  being  of  our  provinces  and  colonies  in 
North  America,  shall,  on  all  detachments,  courts- 
martial,  or  other  duty  wherein  they  may  be 
employed  in  conjunction  with  our  regular  forces, 
take  rank  next  after  all  colonels  serving  by 
commissions  signed  by  us."(<*) 

Here,  then,  my  Lords,  as  the  case  will 
appear,  difficulties  had  arisen  from  that 
power  not  having  been  given,  and  the 
power  of  exercising  it  is  to  be  in  that  way 
alone  which  the  statute  recognises,  namely, 
by  making  it  an  Article  of  War,  for  the 
Mutiny  Act  only  allows  the  Crown  to  make 
such  regulations  as  shall  be  made  Articles 
of  War — only  those  that  are  so  inserted. 

Bayley,  J. :  Is  not  a  military  comman- 
der of  a  settlement  abroad  in  his  character 
of  military  commander  liable  to  a  court- 
martial  under  the  Mutiiiy  Act  P 

Brougham :  A  military  commander,  my 
Lord,  of  a  settlement  abroad,  is  liable  cer- 
tainly to  a  court-martial,  if  he  were  duly 
authorised  as  such,  he  being  before  a 
military  man ;  if  he  has  a  commission, 
t h  ere  can  be  no  doubt.  Suppose,  my  Lords, 
the  Duke  of  Manchester  nad  granted  a 
commission  of  civil  superintendent  i/o  A.B, 
in  Honduras,  that  person  would  not 
haye  been  amenable  to  martial  law  in  con- 
seauence  of  the  appointment,  unless  he 
haa  been  previously  a  military  man. 

Batlet,  J. :  But  suppose  that  a  person, 
being  a  colonel  in  full  pay,  had  bjr  virtue 
of  his  appointment,  which  was  civil  only, 
a  military  command,  would  he  not,  in  that 
oliaracter,  have  been  amenable  to  a  court- 
martial  for  an  abuse  of  that  command  P 

Brougham :  So  long  as  he  continued  a 
military  man,  he  being  so  duly  appointed 
by  the  Crown,  from  whom  alone  the  power 
could    flow,    he  would  be    amenable    to 

(a)  The  above  is  extracted  from  the  Articles 
of  War,  1766.  They  are  reprinted  ia  Win- 
thiop's  Military  Law,  2,  Appendix  VII. 


martial  law,  but  not  more  so  because  of 

his  holding  both  situations,  or  because  he 

heldthis  civil  appointment ;  upon  the  ccs- 
sor  of  the  military  character  he  would  not 
be   more   the   subject  (»t'  the  martial  law 
because    he    held    that    appointment.     I 
should  submit  that  he  woald  be  liable  to 
martial   law,   not  in  respect  of  the  civil 
authority  with  which  he  was  clothed,  but 
by  virtue  of  the  military  authority  with 
which  the  King's  commission  clothed  him, 
and  that  the  other  appointment  coupled 
with  it  would  not  make  him  more  liable  to 
martial  law.    The  Duke  of  Manchester's 
commission,  my  Lords,  is  to  this  effect: 
To  be  his  Majesty's  superintendent  of  the 
British  settlement  on  the  coast  of  Hon- 
duras, and,  therefore,  as  such  superinten- 
dent, to  take  under  his  charge  and  care 
such  of  his  Majesty's  forces  as  are  there 
residing,  and  so  forth — being  a  command 
entirely  confined  to  civil  purposes;  and, 
so  far  from  relying  upon  that  commission, 
my  learned  fneud  immediately  produced 
General  Fuller's  commission,  knowing  this 
could  not  avail  him  one  instant.    Now, 
the  other  Articles  of  War,  my  Lord,  which 
state  the  rank  of  persons  in  the  Army, 
furnish    another  exception  with  respect 
to   military  rank  not  derived  from   the 
Crown,  and  that  well  known  one  of  the 
officers  of  the  East  India  Company.    They 
are  recognised  by  law,  by  the  Mutiny  Act, 
as  well  as  recognised  by  the  Articles  of 
War;    any    authority    given  to  them  to 
command  the  King's  subjects,  they  have 
not  qua  officers  of  the  East  India  Company, 
but    as    having    commissions    from    the 
Crown,  or   bein^    so    authorised  by  the 
King's    commission,    which   in  point   of 
fact,   they   do  hold  with  the  East  India 
Company's    commission  ;   they  are    only 
authorised  to  hold  it  by  the  insertion  in 
the  Mutiny  Act,  and  the  Articles  of  War 
being  incorporated  in  the  Mutiny  Act  and 
forming  part  of  it  j  for  no  other  authority 
could  make,  for  instance,  A,  B.  a  military 
man  without  a  commission.    Without  that 
authority    they  could  not  command  the 
Bang's  subjects. 

Abbott,  C.J. :  I  believe,  Mr.  Attorney 
General,(a)  you  were  for  the  defendant  in 
this  case  P 

Attorney  General :  Yes,  my  Lord,  I  was. 

Abbott,  C.J. :  Could  not  those  facte  be 
brought  before  us  in  a  special  case  P 

Attorney  General:  Certainly,  if  your 
Lordship  should  so  wish  it. 

Baylet,  J. :  Perhaps  you  are  not  aware 
that  my  brother  Littledale  cannot  take  any 
share  in  this  discussion.  (6) 

Attorney  General:  Will  your  Lordship 
allow  us  till  to-morrow  morning  to  con- 
sider of  it  P 


(a)  Sir  J.  8.  Copley.     (6)  See  below,  p.  206. 
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Abbott,  C.J. :  By  all  means.  Mr. 
Brougham's  present  argument,  if  lie  can 
prevail,  goes  to  this  extent,  that  the  de- 
fendant was  never  well  placed  in  military 
coromand. 

Brougham:  He  was  well  placed,  my 
Lord,  till  he  ceased  being  a  military  man. 

Abbott,  C.J. ;  He  was  not  well  placed 
if  your  argament  is  right. 

Brougham :  So  long  as  he  held  his  com- 
mission he  was  senior  regimental  officer. 
He  never  pretended  to  hold  his  command 
in  any  other  respect,  except  as  senior 
military  officer.  He  was  senior  liente- 
naot-colonel  to  Colonel  Bradley,  There 
was  no  donbt  about  it  so  long  as  be  held 
that  rank. 

Abbott,  C.J. :  I  do  not  know  that  it  was 
so,  but  the  Attorney  General  will  consider 
whether  it  shall  be  put  into  a  special  ca^^e. 

Bailey,  J. :  Your  argument  will  bo  this, 
that  he  was  superintendent  of  the  colony 
with  a  military  commander  over  him. 

Brougham :  No,  my  Lord ;  that  he  was 
appointed  superintendent,  having  at  the 
time  military  rank;  but  after  that  regi- 
mental rank  ceased  he  then  ceased  to  be 
superintendent  with  superior  military  rank. 
He  was  superintendent  with  an  inferior 
rank,  or  rather  bad  no  rank  at  all. 

Abbott,  C.J. :  Then  if  he  ceased  to  have 
the  command  of  the  forces  the  consequence 
must  be  that  he  would  be  governor  of  the 
Colony  without  having  the  command. 

Brougham :  We  say  that  Colonel  Bradley 
was  the  commander  of  the  garrison  there 
after  Colonel  Arthu/r's  regimental  or  mili- 
tary rank  ceased. 

Abbott,  C.J. :  That  Colonel  Bradley  was 
the  commander  of  the  King's  forces. 

Brougham:  The  commander  of  the 
King's  forces,  my  Lord. 

Abbott,  C.J. :  xou  will  consider  of  it, 
Mr.  Attorney  General^  if  you  please,  and 
give  us  an  answer  to-morrow  morning. 

AtUymey  General:  If  your  Lordship 
pleases. 

Abbott,  C.J. :  If  there  is  no  answer  given 
to-morrow  of  your  consent,  Mr.  Brougham 
will  proceed  with  his  argument. 

November  12,  1824.— Abbott,  C.J. :  Are 
you  prepared,  Mr.  Attorney  General,  to 
state  whether  in  the  case  of  Bradley  v. 
Arthur  you  will  consent  to  a  special  case  ? 

Attorney  General :  Eeally,  my  Lord,  on 
the  part  of  the  defendant,  I  must  say  that 
I  feel  disinclined  to  a  special  case  for 
many  reasons. 

Abbott,  C  J. :  Veiy  well,  then,  we  must 
hear  Mr.  Brougham  further  upon  it. 

Brougham :  I  wish,  my  Lords,  in  order 
to  avoid  any  misapprehension  on  the  part 
of  the  Court,  ana  to  meet  the  observa- 
tions thrown  out  by  one  of  your  Lordships 
to  btato  what  we  dibtinctly  admit  on  the 


part  of  the  plaintiff.  We  admit,  in  the 
first  place,  that  without  any  regard  to  the 
civil  and  military  condition  of  any  person, 
the  Crown  may  by  a  commission,  indepen- 
dent of  regimental  rank,  convey  not  merely 
a  civil,  but  a  military  superintendence  of 
any  settlement,  and  may  make  a  person 
without  any  regard  to  his  previous  capacity 
to  receive  military  rank — may  by  the  mere 
conferring  that  appointment  pat  him  in 
the  possession  of  a  military  commission. 
Consequently  that  any  person  having  from 
the  Crown  a  military  commission  while 
be  was  in  full  pay,  would,  though  he 
should  cease  to  be  on  full  pay,  and  regard- 
ing only  his  regimental  rank,  always  con- 
tinue to  be  a  military  officer,  as  if  he  had 
it,  he  being  authorised  by  the  Crown  so  to 
be.  We  also  admit  that  the  civil  super- 
intendent, he  being  a  civil  governor,  com- 
petently appointed,  whether  by  the  Crown, 
or  by  any  subordinate  person  m  authority, 
such  as  the  Governor,  in  this  case,  of 
Jamaica,  to  which  Honduras  is  an  append- 
age, may  have  a  certain  military  superin- 
tendence, but  it  is  of  this  description :  it 
is,  if  I  may  so  speak,  a  political-military 
superintendence.  He  may  order  the  troops 
to  bo  moved  to  one  part  or  another  of  the 
colony ;  he  may  direct  certain  operations 
of  a  military  nature  by  general  orders 
for  the  defence  of  the  settlement ;  he  m^y 
be  a  party  to  the  adoption  of  certain 
measures  of  a  military  description.  But  he 
must  do  these  acts  as  a  civil  governor, 
either  in  concert  with,  or,  I  will  agree,  by 
issuing  his  directions  to,  the  military  com- 
mander-in-chief. He  communicates  with 
the  troops  through  their  recognised  chief 
or  head,  the  military  commander-in-chief. 
It  will  not  follow  from  the  entire  admis- 
sion of  the  doctrine  I  am  maintaining  to 
the  Court  that  a  governor  of  a  colony  will 
have  no  power  to  interfere  with  the  de- 
fence of  tne  colony,  or  even  with  offensive 
operations  which  it  may  be  thought  ad- 
visable to  carry  on,  but  he  must  interfere 
as  a  civil  governor  by  communication  with 
him  who  is  the  military  commander  of  the 
troops,  and  that  officer  must  exercise  the 
authority  while  he  is  over  the  troops.  But 
we  deny  that  any  governor  would  have  the 
power  to  do  military  acts ;  to  muster  the 
forces,  to  take  upon  himself  the  cummand  of 
any  detachment,  to  issue  his  commands  to 
the  soldiers,  to  call  courts-martial,  to  order 
punishments,  or  bring  to  trial  any  of  the 
troops,  or  discipline  them  in  any  way.  He 
would  have  no  right  in  any  way  to  do 
these  things,  which  belong  to  military 
officers;  he  would  be  no  commandant  of 
the  garrison,  but  only  a  civil  governor, 
authorised  to  communicate  with  the  mili- 
tary commander,  and  that  military  officer 
to  receive  his  instructions. 
Now  so  indeed,  my  Lords,  it  was,  in  fact. 
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in  the  very  Settlement  in  question  in  all 
times.  The  very  first  superintendent  (it  is 
a  mere  matter  of  history,  I  do  not  refer 
to  it,  therefore,  as  evidence  in  the  case, 
but  as  a  matter  of  history),  the  very  firsc 
superintendent  or  governor  was  by  the 
commission  expressly  called  a  civilian. 
He  was  a  civil  officer.  There  was  there 
an  officer  commanding  the  forces  who  f^as 
connected  by  the  relation  I  have  sketched 
with  the  civil  governor,  and  the  greater 
number  of  superintendents  of  this  settle- 
ment have  not  been  military  officers,  but 
merely  officers  in  a  civil  capacity.  So  it 
was  in  the  case  of  this  very  Colonel  Arthur , 
though  he,  it  appeared,  was  both  a  civil 
and  a  military  person.  But  that  military 
rank  being  an  inferior  one  at  one  period 
of  time  to  the  military  rank  of  another 
officer  who  was  in  the  colony  though  he 
(Colonel  Arthur)  acted  as  civil  governor, 
having  a  commission  as  superintendent, 
yet  he  was  an  inferior  officer  in  point  of 
rank  to  Colonel  Smith,  a  garrison  officer, 
who  was  there.  And  Colonel  Smith  beinc 
a  superior  officer,  of  consequence  Colonel 
ArthvAT,  though  governor,  did  not  command 
the  troops.  Colonel  Smith  was  succeeded 
by  a  Major  Masseiji  who  happened  to  be 
tnere  next  in  rank  at  the  time.  For  even 
upon  the  resignation  of  Colonel  Smith,  the 
military  command  did  not  come  to  Colonel 
AHhuYy  though  he  was  an  officer,  but  to 
Major  Massey  who  happened  to  have  an 
higher  rank ;  though  (5olonel  Arthur  was 
civil  superintendent,  yetMajor  3fa««e2/took 
the  military  command  for  five  months.(a) 

ABBOTT,  C.J. :  My  difficulty  is  how  we 
can  take  these  facts  into  our  consideration, 
being  mere  facts  presented  to  us  by  the 
learned  counsel,  and  not  proved  at  the 
trial. 

Brougham:  1  think,  my  Lord,  Colonel 
Smithes  case  was  alluded  to — ^not  the  other, 
certainly. 

Attorney  General :  I  think  not. 

Abbott,  C.J. :  Do  you  recollect  in  what 
part  of  the  case  it  was  alluded  to  ? 

Brougham :  I  rather  think,  my  Lord,  in 
the  depositions. (5)  I  might  recall  this  to 
the  knowledge  of  your  Lordship  as  matter 
of  history,  for  it  is  a  matter  of  history,  that 
A.B.  was  governor  of  such  a  settlement  at 
a  certain  time.  It  is  a  matter  of  history 
that  CD,  was  commander-in-chief  of  the 
forces  at  a  certain  time. 

Bayley,  J. :  Every  fact,  Mr.  Brougham, 
is  matter  of  history. 

Brougham  :   I    only  wish  to  illustrate 

(a)  "This  is  not  accurate  ;  Major  Massey 
was  not  commander.**  Memorandum  by  Sir 
Herbert  Taylor. 

(6)  Part  of  the  evidence  at  the  trial  consisted 
of  answers  to  interrogatories  by  witnesses 
residing  abroad. 


the  position  I  am  laying  down  as  to  the 
bounds  of  this  civil  and  military  authority, 
and  this  illustration  I  take  from  this  very 
settlement  in  question,  in  which  these 
very  identical  parties  were  interested,  and 
which  I  think  bears  immediately  upon  the 
case. 

Now,  with  these  observations,  my  Lord, 
for  they  are  no  qualifications  of  the  rule  I 
ventured  to  lay  down,  I  beg  to  remind 
your  Lordships  of  the  point  I  am  attempt- 
ing to  support  and  which  is  this :  that  no 
person  not  subject  himself  to  martial  law ; 
that  no  person  who  cannot  be  tried  by  a 
court-martial ;  that  no  person,  who,  if  he 
commit  military  offences,  cannot  be 
brought  to  trial  in  the  only  way  in  which 
military  offences  are  cognizable,  namely, 
by  a  military  tribunal,  can  hold  command 
over  the  King's  troops ;  and  that  the  com- 
mission only  makes  him  a  civil  superin- 
tendent, and  gives  him  no  military 
authority  whatever.  I  may  remind  your 
Lordships  that  the  question  is  not  here, 
whether,  if  Colonel  Bradley  had  submitted 
to  the  authority  contended  from  the  other 
side,  and  abstained  doing  anything  him- 
self or  not,  he  could  be  tried.  If  Colonel 
Bradley  was  right,  if  he  was  really  the 
commanding  officer,  then  Colonel  Arthur 
was  under  him.  And  it  was  not  at  his 
option  to  obey  Colonel  Arthwr;  it  was  not 
at  his  option  to  take  the  command,  for  he 
was  punishable  himself  if  he  did  not.  He 
would  have  committed  a  military  offence, 
not  only  in  obeying  Colonel  Arthw,  but  in 
not  taking  the  command.  He  would  have 
been  guilty  of  a  breach  of  military  regula- 
tion if  he  had  laid  by  and  it  had  timied 
out  that  he  was  acting  under  one  who  was 
his  inferior  officer,  mat  as  much  as  he 
would  be  punishable  if  he  had  acted  con- 
trary to  the  Articles  of  War,  or  any  of  the 
provisions  of  the  Mutiny  Act  if  he  had 
obeyed  a  person  not  a  soldier,  which, 
according  to  our  argument,  is  this  very 
case. 

Now,  if  your  Lordships  will  give  me 
leave  to  show,  first,  how  this  proposition 
is  made  out,  that  in  order  to  give  a  per- 
sonal military  command 

Bayley,  J. :  When  Colonel  Arthur  was 
on  full  pay  you  admit  he  was  the  superior 
officer,  independent  of  being  civil  super- 
intendent P 

Brougham :  No  doubt  of  it,  my  Lord,  and 
our  argument  is  that  he  had  his  command 
only  of  Colonel  Bradley,  as  being  his 
senior  officer  at  that  time ;  that  his  com- 
mission of  civil  superintendent  was  iiMle- 
pendent  of  his  military  rank  altogether. 
My  Lord,  our  ground  upon  which  I  mainly 
place  this  case  is  that  no  person  can  com- 
mand troops  who  is  not  amenable  himself 
to  military  law.  Observe  only  the  con- 
sequence of  a  person  haying  the  command 
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of  troops,  and  intermeddling  with  mili- 
tary matters,  who  is  not  himself  sahject 
to  that  jurisdiction.  Your  Lordships 
know  there  are  some  oflTences  which  may 
be  committed  by  a  person  in  a  military 
capacity  which  are  cognizable  by  the  civil 
as  well  as  the  militwy  law.  But  there 
are  some  which  are  not  so,  but  which  are 
only  cognizable  by  a  military  tribunal. 
If  a  person,  therefore,  not  a  military  man, 
takes  upon  himself  the  command  of  troops 
and  commits  any  offence  of  the  former 
description,  which  may  be  equally  cog- 
nizable by  a  civil  or  a  military  tribunal, 
perhaps  no  great  harm  is  done.  But  it  is 
most  probable  that  questions  may  arise  as 
to  offences  of  the  latter  description,  which 
are  not  cognizable  b^  the  civil  law,  but 
only  by  a  court-martial.  Now,  my  Lord, 
if  a  person  who  is  not  answerable  or  cogni- 
zable to  a  court-martial  takes  upon  him  to 
command  troops  he  may  commit  all  those 
offences  which  are  not  civilly  cognizable, 
but  only  military,  and  commit  them  with 
perfect  impunify.  Consequently  it  has 
never  been  denied  that  these  two  matters 
are  co-extensive,  and  the  one  is  the  limit  of 
the  other — namely,  the  being  amenable 
to  a  court-martial,  the  being  liable  to  a 
court-martial,  and  being  capable  of  hold- 
ing a  military  command.  If  a  civil  go- 
vernor issues  orders  improperly  to  the 
commander-in-chief — for  this  is  an  obser- 
vation that  arises  from  my  former  pro- 
position, and  in  connexion  with  my  present 
argument — issues  orders  to  the  military 
commander,  and  gives  him  directions 
which  he  is  bound  to  obey,  and  any  offence 
be  committed  by  the  governor  in  so  di- 
recting the  military  officer,  he,  I  agree, 
is  not  triable  by  a  court-martial.  But  the 
remedy  in  the  case  of  a  civil  governor 
who  so  acts  is  by  being  proceeded 
against  for  the  breach  of  his  duty.  The 
parties,  your  Lordships  know,  are  not 
remediless.  He  is  liable,  either  to  the 
King  in  Council  or  in  Parliament,  by  im- 
peachment. But  if  a  soldier  in  the  exer- 
cise of  his  military  capacity  shall  commit 
a  military  offence,  the  law  has  provided 
for  his  punishment,  and  it  is  upon  the 
basis  of  these  regulations  that  the  law  of 
this  land  allows  of  the  Gk)vemment  keep- 
ing up  a  standing  army,  namely,  by  the 
infliction  of  those  penalties  which  the  law 
enacts,  and  which  are  to  be  determined 
and  carried  into  effect  by  a  court-martial. 
Now,  if  your  Lordships  will  suffer  me 
to  go  through  one  or  two  cases  of  com- 
missions issued  by  subjects,  and  not  by 
the  Crown,  to  military  persons,  you  will 
see  at  once  how  completely  those  cases 
prove  the  argument  we  contend  for.  And, 
first,  I  will  tEkke  the  East  India  Company. 
That  company  has  been  for  a  long  time  m 
the  custom  of  employing  large  bodies  of 


forces,  and  of  appointing  officers  over 
them,  which  they  called  commissioned 
officers.  So  they  are  pleased  to  call  them. 
But  so  does  not  the  law  call  them,  for 
your  Lordship  will  find  that  in  the  first 
of  the  Acts,  which  may  be  called  the 
Mutiny  Act,  of  the  East  India  Company, 
which  authorises  the  constitution  of  Ar- 
ticles of  War  and  the  punishment  of 
offences,  27  Geo,  2.  c.  9.,  the  word  commis- 
sion is  carefully  avoided.  It  is  stated  that — 

"  Whereas  the  United  Company  of  Merchants 
of  England,  trading  to  the  East,  are? possessed 
of  several  princip^  settlements  in  the  East 
Indies,  and  of  several  settlements  or  factories 
subordinate  to  such  principal  settlements,  and 
are  also  possessed  of  the  island  of  Saint  Helena, 
and  for  the  safety  and  protection  of  the  said 
settlements  and  places,  and  for  the  better  carry- 
ing on  of  their  trade  to  the  advantage  of  this 
nation,  the  said  United  Company,  at  their  own 
costs  and  charges,  do  maintain  and  keep  a 
military  force  for  the  garrison  and  defence  of 
the  said  settlements,  factories,  and  places,  and 
it  bein^  requisite  for  the  retaining  of  such  forces 
in  their  duty  that  an  exact  d^ipUne  be  ob- 
served, and  that  soldiers  who  shall  mutiny,  or 
stir  up  sedition,  or  shall  desert  the  Company^s 
service,  be  brought  to  a  more  exemplary  and 
speedy  punishment  than  the  usual  forms  of  the 
law  do  allow,  be  it  therefore  enacted/' 

And  so  forth,  by  Act  of  Parliament. 
That  Act  of  Parliament  only  authorises 
**  that  if  any  person,"  not  if  any  commis- 
sioner, officer  m  conunission  or  in  pay,  as 
are  the  words  in  the  Mutiny  Act,  winch 
relates  to  the  King's  troops — 
**  that  if  any  person  being  mustered  or  in  pay  as 
an  ofBcer,  or  who  is  or  shall  be  listed,  or  in  the 
Company's  pay  as  a  soldier," 

shall  do  so  and  so,  he  shall  be  tried  by  a 
court-martial.  This  Act  gives  the  Crown 
that  power,  clearly  showing  that  without 
it  it  had  no  such  power.  But  by  express 
words  it  gives  the  East  India  Company 
a  power  to  hold  courts-martial,  clearly 
showing  that  without  that  enactment  the 
Crown  could  not  have  authorised  the 
directors  of  the  East  India  Company  d 
fortiori, {a)  Without  that  authority  could 
they  have  taken  the  step  of  issuing  a 
commission  for  the  purposes  in  question? 
There  is  a  renewal,  as  your  Lordships 
know,  every  year  of  this  Act,  which  Act 
is  the  sole  power  given  to  the  Company 
to  do  what  they  call  commissioning,  but 
what  the  law  does  not  call  commissioning 
— having  in  their  pay  and  subjecting  to 
military  law  the  officers  and  men  under 
their  command. 

The  next  case  to  which  I  would  call  the 
attention  of  the  Court  is  that    of  lord 

(a)  27  Geo.  2.  c.  9.  s.  2.  See  Parker  y. 
Clive,  4  Bur.  2420,  and  Sir  Erskine  Perry's 
judgment  in  PorrtWt  case.  Perry's  Oriental 
Cases,  p.  422. 
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lieutenants  of  counties.  It  is  supposed  to 
be  quite  clear  on  the  other  side  that  a 
governor  can  grant  military  authority. 
It  is  supposed  to  be  still  more  clear  that 
the  King  could  authorise  a  governor  to 
grant  military  authority.  Now,  I  say  both 
of  those  propositions  are  defeated  by  the 
section  of  tne  Mutiny  Act  which  I  am 
about  to  read  to  the  Court,  and  which 
is  the  fourteenth  section  of  the  last 
Mutiny  Act,(a)  that  which  is  a  repetition 
of  the  same  words  from  Mutiny  Act  to 
Mutiny  Act.  Here  is  a  power  given  ex- 
pressly to  the  Crown  to  authorise  lord 
lieutenants  of  counties  and  governors  of 
provinces,  a  power  given  to  the  Crown  to 
authorise  those  persons  to  grant  commis- 
sions as  colonel,  lieutenant  colonel,  and 
major,  and  so  forth,  ofmilitia  or  provincial 
troops,  so  that  it  is  by  force  only  of  those 
express  enactments  that  the  Crown  has 
the  power  of  authorising  by  delegation 
those  lord  lieutenants  and  governors  to 
exercise  the  power  of  issuing  commissions 
to  such  officers.  And  it  is  by  force  of  those 
enactments  alone — I  beg  your  Lordship's 
pardon,  the  power  given  is  to  hold  courts- 
martial  ;  it  is  another  statute  which  gives 
the  power  to  issue  commissions. (?;)  It  is 
this  that  gives  them  the  power  to  hold 
oourts-martial. 

Abbott,  C.J. :  Mr.  Attoiiiey  Genera^  the 
Court  thinks  that  these  matters  should  be 
put  in  the  «hape  of  a  special  case  in  order 
that  the  case  may  receive  upon  a  view  of 
the  documents  that  consideration  which 
upon  a  motion  for  a  now  trial  the  Court 
cannot  so  conveniently  bestow.  We  further 
wish,  though  not  proved  at  the  trial,  that 
the  commission  under  which  the  Dukd  of 
Manchester  held  his  office(c)  and  the  com- 


(a)  5  Geo.  4.  c.  13. 

(6)  42  Geo.  3.  c.  90.  The  original  Act,  14 
Chas.  2.  c.  3.,  had  been  repealed,  except  as  re- 
spects the  forces  of  the  City  of  London  and  one 
or  two  other  places.  The  issue  of  commissions 
by  Lord  Lieutenants  was  taken  away  by  34  &  35 
Vict  c.  86.  8.  6.  See  now  45  &  46  Vict.  c.  49. 
ss.  6,  30. 

(c)  The  following  are  the  material  parts  of 
the  patent  under  the  privy  seal  appointing  the 
Duke  of  Manchester  :  "  George  the  Third  by 
the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  King  Defender  of 
the  Faith,  To  our  trusty  and  well  beloved 
cousin  William  Duke  of  Manchester,  greeting, 
anil  we,  &c.  do  constitute  and  appoint  you  the 
said  William  Duke  of  Manchester  to  be  our 
Captain  General  and  Govemor-in -Chief,  in  and 
over  our  island  of  Jamaica  and  the  territories 
depcRding  thereon  in  America,  and  we  do 
hereby  require  and  command  you  to  do  and 
execute  all  things  in  due  manner  and  form  that 
shall  belong  unto  your  said  command,  and  the 
trusts  which  are  reposed  in  you  according  to 
the  several  powers  and  authorities  granted  or 


mission  of  General  FuUer(a)  should  be 
made  part  of  the  case  if  either  party  wish  it. 

Brougham :  Also,  if  your  Lordships 
please,  the  several  commissions  of  the 
ofl&cers  in  question. 

Abbott,  C.J. :  Those  that  were  read  in 
evidence.  The  commission,  it  appeared, 
was  issued  by  the  Duke  of  Manchester, 
whereby  he  appointed  the  defendant  to  be 
superintendent  of  this  settlement,  which 
was  proved. 

Brougham:  The  regimental  commis- 
sions, my  Lords,  of  these  officers,  you  will 
find,  are  very  material,  and  will  throw 
great  light  upon  my  argument. 

Abbott,  C.  J. :  If  you  think  so,  there  can- 
not be  any  objection  to  have  them  also,  I 
should  think. 

Attorney  General:  Your  Lordships  are 
aware  that  there  was  a  verdict  that 
passed  upon  the  new  assignment  against 
the  plaintiff.  It  was  suggested  to  me  that 
there  were  grounds  on  my  part  to  move 
for  a  new  trial. 

Bayley,  J.  :  Do  you  wish  for  a  new  trial  ? 

Attorney  General :  No,  my  Lord.  I  wish 
that  if  upon  a  view  of  the  whole  case 
your  Lordships  should  be  of  opinion  thai, 
there  are  no  grounds  for  sustaining  the 
verdict  we  should  have  judgment  of  non- 
suit. 

Abbott,  C.J. :  No  ;  that  you  cannot 
have. 

Attorney  General  :  That  is  the  diffi- 
culty which  I  feel,  my  Lord  in  acceding 
to  this  proposition. 

Brougham :  Why  did  not  you  move  then  ? 
You  have  not  moved. 

appointed  you  by  this  present  comikiission,  and 
the  instructions  herewith  given  you  or  by  such 
further  powers,  instructions,  or  authorities  as 
shall  at  any  time  hereafter  be  granted  or 
appointed  you,  &c.,  and  we  do  hereby  give  and 
grant  unto  you  the  said  William  Duke  of 
Manchester,  by  yourself  or  by  your  captidns 
and  commanders  by  you  to  be  authorised  full 
power  and  authority  to  levy,  arm,  muster,  com- 
mand, and  employ  all  persons  whatsoever  re- 
siding within  our  island  of  Jamaica  and  other 
territories  under  your  government,  and  as 
occasion  shall  serve  to  march  from  one  place 
to  another,  or  to  embark  them  for  the  resisting 
and  withstanding  of  all  enemies,  &c.,  and  to  do 
and  execute  aJl  and  every  other  thing  and 
things  which  to  our  Captain-General  and  Go- 
vemor-in-Chief,  doth  or  ought  of  right  to  be- 
long, and  we  do  hereby  give  and  grant  unto 
you  the  said  William  Duke  of  Manchester  full 
power  and  authority  to  constitute  and  appoint 
captains,  lieutenants,  masters  of  ships,  and  other 
commanders  and  officers,  and  to  ^nt  to  such 
captains,  lieutenants,  masters  of  ships,  and  other 
commanders  and  officers  conmiissioned  to  exe- 
cute the  law  martial,  8te,*-  See  Finlason  on 
Martial  Law,  71a. 
(a)  See  above,  175n. 
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AUomey  Oeneral :  TJnderetaiidmg  that 
TDj  learned  friend  meant  to  move,  I  did 
not  think  there  was  any  occasion  for  me 
to  make  any  motion. 

Abbott,  O.J. :  Must  not  the  question  for 
the  ^ory  be,  whether  the  plaintiff  was 
detamed,  either  in  close  arrest  or  arrest  at 
large,  longer  than  was  necessary  P 

AUomey  Oeneral:  Isabmit,  my  Lord, 
that,  supposing  the  original  arrest  was 
correct,  and  legally  made,  he  was  not 
bound  to  discharge  him  from  arrest  until 
the  official  notification  came  to  him  for 
that  purpose.  Any  information  through 
newspapers  or  otherwise  was  not  sufficient 
nound  for  him  to  act,  whatever  he  mi^ht 
have  done  upon  his  own  responsibihty, 
bat  he  was  not  bound  to  do  it. 

Abbott,  O.J. :  What  do  you  say  to  that  P 
Brougham :  1  am  afiraid  we  cannot  con- 
sent, my  Lord,  to  that. 

Attorney  Oeneral:  We  ought  to  have 
the  whole  question  discussed. 

Abbott,  O.J. :  We  may  do  this.  We 
may  reserve  to  you  the  power  of  moving 
for  a  new  trial— that  is  the  utmost  we  can 
do — upon  the  ground  that  the  new  assign- 
ment was  not  tenable.  That  we  can  do. 
We  will  reserve  to  von  an  opportunity  to 
move  for  a  new  trial,  althougn  the  regular 
time  has  elapsed. 

Brougham:  They  having  allowed  the 
time  to  elapse,  does  your  Lordship  think 
they  are  now  entitled  to  move  P 

Abbott,  0.  J. :  You  seek  to  set  aside  the 
verdict.  The^  mi^  say  a  verdict  has 
already  been  given  for  the  plaintiff. 

Attorney  Oeneral:  Allow  me  to  sag- 
giest, m^  Lords,  a  special  case,  I  con- 
sider, is  in  the  nature  of  a  special  verdict, 
in  order  to  be  ar^ed  in  a  more  particular 
form.  All  I  wish  is  to  have  the  same 
advantage  as  if  it  was  a  special  verdict. 

Batlet»  J. :  And  there  are  advantages 
in  a  special  case  which  do  not  occur  in  a 
special  vwdict ;  the  jury  are  bound  to  a 
conclusion  upon  a  special  verdict ;  on  the 
contrary,  in  a  special  case  the  Oourt  draw 
the  inference. 

Abbott,  O.J. :  1  think  we  ought  to 
give  them  the  pow^er  to  move  for  a  new 
trial  in  case  they  should  think  fit. 

Brougham :  The  only  question  is  confined 
to  the  original  transaction,  which  is 
entirely  clear  of  the  new  assignment; 
they  say  nothing  of  it. 

Abbott,  O.J. :  If  we  grant  the  plaintiff  a 
new  trial  it  must  be  upon  the  whole. 

Attorney  General:  mj  Lords,  I  might 
as  well  consent  to  the  rule,  for  I  shall 
be  put  in  the  same  situation  as  if  Mr. 
Brougham^  takes  the  rule,  and  it  is  made 
abeolute. 

Abbott,  O.J. :  If  upon  the  special  case 
the  Oourt  should  be  of  opinion  there  ought 
to  be  a  new  trial,  it  must  go  upon  the 
o    65360. 


whole  matters.  So  that  there  is  no 
necessitjT  to  have  the  power  of  moving  for 
a  new  trial. 


FA  rule  was  granted  whereby  it  was 
ordered  that  "  a  case  should  be  made  and 
set  down  for  argument,  and  that  the 
commissions  of  the  Duke  of  Manoheeierf 
of  G^eral  Fuller,  of  the  plaintiff  and  of 
the  defendant  should  be  mserted  in  the 
special  case,  and  if  a  general  order  refer- 
rmg  to  the  persons  in  dispute  issued  in  the 
year  1817,  that  it  should  likewise  be 
msert,ed  in  the  case.'' 

In  pursuance  of  this  rule  a  case  was 
prepared  and  submitted  by  counsel  on 
each  side,  and  they  not  l>eing  able  to 
agree  upon  the  statement,  the  case,  with 
counsel  s  observations  thereon,  was  sub- 
mitted to  the  Lord  Ohief  Justice  to  be 
settled  according  to  his  lordship's  notes. 

On  the  first  day  of  Easter  term,  his 
lordship  intimated  to  Brougham  that  the 
cases  which  had  been  laid  before  him, 
with  the  objections  of  counsel  (Evans  for 
the  plaintiff,  and  Parke  for  the  defendant), 
differed  so  materially  that  he  did  not 
think  he  ought  to  take  on  himself  to  draw 
the  conclusion,  and  therefore  the  case 
must  stand  in  the  new  trial  paper,  and 
come  on  as  a  new  trial,  that  it  might  be 
placed  in  the  new  trial  paper  of  ^chael- 
mas  term.(a) 

A  rule  nisi  for  a  new  trial  was  granted 
in  Michaelmas  term  upon  two  grounds: 
first,  that  the  evidence  of  the  usage  in  the 
army  was  not  admissible ;  and,  secondly, 
that  the  defendant  having  by  the  disband- 
ing of  his  regiment  lost  his  commission, 
had  thereby  become  incapable  of  holding 
the  office  of  commandant  of  the  settle- 
ment, and  coDsequently  was  not  the  com- 
manding officer  at  Honduras  at  the  time 
when  the  plaintiff  was  put  under  arrest.] 

The  Attorney  Oeneral,  Oumey,{b)  and 
Farhe,(c)  showed  cause.  The  first  clause 
in  the  Mutiny  Act  provides  that— 

''any,  &c.  person,  &c.  vbo  shall  disobey  anv 
lawful  command  of  his  superior  officer,  or  sbafl 
desert  bis  Majesty*8  service,  &c  whether  such 
offence  shall  be  committed  within  this  realm,  or 
in  any  other  of  bis  Majesty's  dominions,  or  in 
foreign  parts,  npon  land  or  upon  the  sea,  shall 
suffer  death,  or  such  other  punishment  as  by 
court-martial  shall  be  awarded." 

By  the  Articles  of  War  (section  15, 
article  17)  it  b  made  imperative— 

"  WheneTer  any  officer  or  soldier  shall  com- 
mit a  crime  deserring  punishment,  be  shall,  by 
his  commanding  officer,  if  an  officer,  be  put  in 

(a)  Papers  of  Solicitor  of  Treasury,  S494. 
(6)  Anerwards  a  Baron  of  the  Exchequer. 
(^)  w  n  »» 

a 
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arrest  of  an  officer,  if  a  non-commissioned  officer 
or  soldier,  be  imprisoned  until  he  shall  bo  either 
tried  by  a  court-martial,  or  shall  be  lawfully 
discharged  by  a  proper  authority." 

Now  it  is  admitted  that  there  was  a 
lawful  command,  and  a  disobedience  of 
that  command  ;  and  the  only  question  is, 
whether  Colonel  AriJiur  was  or  was  not 
the  superior  oflSccr  at  the  time  of  giving  this 
order.  The  Mutiny  Act  enables  the  King 
to  have  a  standing  army  in  time  of  peace, 
ailTi  the  King  governs  it  by  virtue  .of  his 
prerogative,  by  which  he  has  the  sole  com- 
mand of  all  the  forces  in  the  kingdom.(a) 
The  King  may  appoint  all  the  subordinate 
oflBcers  in  the  army.  Their  relative  rank 
depends  upon  him.  There  is  no  written 
law  by  which  relative  military  authority 
is  ascertained  (fe) ;  it  is  established  by  the 
usage  of  the  army  entirely.  The  question 
in  this  case  therefore  was,  what  was  the 
usage  and  practice  of  the  anny  recognised 
by  the  Crown  P  Now  the  evidence  estab- 
lishes, that  the  usage  and  practice  was  to 
.appoint  officers  to  special  commands  who 
held  regimental  commissions  before  ;  and 
that,  if  at  the  time  of  their  appointment  to 
the  special  command,  they  held  regimen- 
tal commissions,  their  new  appointment 
did  not  cease  with  this  regimental  com- 
mission. If,  therefore,  this  usage  and 
Sractice  was  properly  sidmitted  in  ovi- 
ence,  it  establishes  tne  defendant's  case. 
Now  Barwis  v.  Keppcl  (c)  is  an  authority 
to  show  that  this  evidence  was  properly 
received.  That  was  an  action  brought  by 
a  sergeant  of  the  Gaards  against  the  com- 
manding officer,  who  was  a  major  com- 
manding the  battalion,  for  reducing  him  to 
the  ranks,  in  consequence  of  the  disobedi- 
ence of  an  order ;  and  by  the  Articles  of 
War— 

"non-commissioned  officers  may  be  discharged 
as  private  soldiers,  either  by  order  of  the  colonel 
of  the  regiment  or  by  the  sentence  of  a  regimental 
court  martial. "(^) 

In  the  special  case  it  was  stated  that  it 
was  generally  understood  in  the  army — 

"  that  the  whole  power  of  the  colonel  devolves 
in  his  absence  on  the  conmianding  officer  for 
the  time  being,  and  that,  in  fact,  such  command- 
ing officer  ranks  as  colonel,  and  always  acts  as 
such ;  that  by  the  constant  custom  and  practice 
of  the    army,  the  commanding  officer  for  the 

(a)  See  preamble  to  14  Car.  2.  c.  8. 

(6)  The  relative  rank  of  militia,  yeomanry, 
and  volunteer  officers,  both  as  between  them- 
selves and  officers  of  the  regular  army,  was 
formerly  regulated  by  statute ;  but  since  1881 
the  powers  of  command  of  different  classes  of 
officers  are  regulated  by  the  Sovereign  under 
44  &  45  Vict,  c  58.  s.  71. 

(c)  3  Wil.  817. 

(rf)  2  Wil.  817,  Clode's  Military  Forces, 
0.  16.  B.  141.    See  now  44  &  45  Vict.  c.  58.  i.  92. 


time  being  had  always  made  sergeants,  and 
broke  or  reduced  them  in  the  same  manner  as 
the  colonel  himself  might  have  done  if  actually 
present.'*  (rt) 

In  that  case,  therefore,  the  usage  of  the 
army  was  stated  as  a  fact.  Here  the 
defendant  was  duly  appointed  superinten- 
dent of  Honduras,  and  being  then  a 
military  man,  the  very  office  of  superin- 
tendent carried  with  it  the  supreme  mili- 
tary command.  Next,  there  was  the  ap- 
pointment of  General  Fuller,  and  it  appears 
by  the  evidence  that  General  Ftdler  had 
power  to  appoint  a  military  commandant, 
besides,  after  the  appointment  was  made, 
the  defendant  was  recognised  by  the  au- 
thorities at  home  as  the  commandant,  they 
having  corresponded  with  him  after  the 
disbandment  of  the  regiment.  And  the 
Articles  of  War  allude  to  the  power  of 
inferior  officers  to  grant  commissions.  By 
the  second  Article — 

"colonelF,  majors,  captains,  and  other  inferior 
officers  serving  by  commission  from  the  gover- 
nors, lieutenants,  or  deputy-governors,  or  presi- 
dents of  the  council  for  the  time  being  of  our 
said  provinces,  and  colonels  in  North  America, 
shall  on  all  detachments,  courts -martial,  or  other 
duty  wherein  they  may  be  employed  in  conjunc- 
tion with  our  regular  forces,  have  rank  next 
after  all  officers  of  the  like  rank  serving  by 
commission.** 

The  written  law  of  the  army,  therefore, 
alludes  to  that  power  of  granting  com- 
missions, which  was  proved  to  exist  in 
that  case. 

Brougliam,  Evans,  and  Cameron,  contrd : 
The  defendant  is  entitled  to  retain  his 
verdict  upon  the  justifications,  if  it  has 
been  proved  that  he  was  a  niilitary  officer 
having  the  military  command  over  the 
plaintiff  at  the  time  when  the  latter  was 
put  under  arrest.  There  are  two  ways  in 
which  a  man  may  fail  to  have  the  military 
command  which  he  assumes  to  have  ;  he 
may  be  incapable  of  holding  the  command 
by  whomsoever  he  pretends  to  have"been 
appointed,  or  he  may  not  have  been  ap- 
pointed, whether  he  were  capable  of  hola- 
mg  it  or  not.  It  is  not  disputed  that  the 
Crown  has  the  power  to  appoint  any 
person,  even  a  mere  civil  person,  to  a 
military  command.  But  the  Crown  did 
not  delegate  either  to  the  civil  governor 
of  Jamaica  or  to  the  military  commandant 
there  the  power  of  granting  commissions, 
and  it  may  be  Questioned  whether  such  an 
authority  coula  be  delegated.  (6)  By  the 
statute  13  &  U  Cha$,  2.  c.  3.  s.  2,(c)  autho- 

(a)  2  Wils.  317. 

(6)  See  above,  and  Clode's  Military  Forces, 
2,  72. 

(c)  This  Act  was  repealed,  exc^t  as  regards 
oertiun  localities  ;  and  the  law  in  1825  was  con- 
tained in  42  Geo.  8.  c.  90.  s.  2. 
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ritj  is  giTen  to  lord  lieutenants  of  counties 
to  grant  commisBions  in  the  militia.  Now 
this  shows  that  it  reqnired  the  authority 
of  Parliament  to  enable  a  subject  to  grant 
commissions.  The  East  IncUa  Company 
who  have  the  government  and  the  terri- 
torial authority  in  India,  yet  have  a 
special  authority  by  statute  to  ^rant  com- 
missions to  cadets  to  hold  military  ap- 
pointments. Formerly  the  Lord  Hi^h 
Admiral  had  authority  to  grant  commis- 
sions ;  bnt  when  Lords  Commissioners  were 
appointed  to  execute  the  office  of  Lord 
High  Admiral  there  was  a  difference  of 
opinion  among  lawyers  whether  the  Lords 
Commissioners  had  authority  to  grant 
commissions,  and  the  statute  of  1  &  2 
WiU.  and  Mcmi,  sess.  2.  c.  2.  s.  2,  declared 
that  they  should  have  the  same  power  in 
that  respect  as  the  Lord  High  Admiral. 

But  assuming  that  the  Crown  might  dele- 
gate the  power  to  grant  commissions,  that 
power  was  not  delegated  to  General 
TuUer.  There  was  no  evidence  of  such 
delegation,  and  it  could  not  properly  be 
assumed,  but  ought  to  have  been  proved 
by  the  defendant.  One  of  the  pleas  states 
that  the  defendant  was  his  Majesty's  com- 
mandant of  the  forces  at  Honduras.  There 
is  no  such  rank  in  the  army  as  comman- 
dant; it  is  a  term  which  applies  to  the 
senior  officers  in  the  place.  If  this  be  a 
mere  appointment  ana  not  a  substantive 
commission,  then  it  might  be  contended 
that  an  officer  with  a  mere  appointment 
might  command  a  commissioned  officer. 

Sthe  Mutiny  Act,  none  but  commissioned 
cers  can  sit  upon  courts-martial.     By 
sect.  16  of  the  Articles  of  War— 

"  An  commissions  granted  by  Us,  or  by  any  of 
oar  generals  having  authority  firom  Us,  shall  be 
entered  in  the  books  of  Secretaiy  at  War,  and 
Commissary  General,  otherwise  they  wiU  not  be 
allowed  of." 

Now  it  was  not  shown  that  the  defen- 
dimt's  commission  was  granted  by  a 
general,  or  that  it  was  entered  in  the  books 
of  the  Secretary  at  War  or  the  Commissary 
(}eneraL  As  a  commission,  therefore,  it 
was  clearly  void.  Bnt  supposing  that 
General  FuUer  had  the  power  to  grant  a 
commission  he  has  not  exercised  it.  The 
commission  issued  by  him  to  the  defen- 
dant ' 


^to  command  such  of  his  Mf^esty^s  subjects 
as  are  now  armed,  or  may  hereafter  arm  for  the 
defence  of  the  settlers." 

Now  this  is  not  the  language  used  by 
the  Crown  when  it  grants  a  military  com- 
mand. The  words  used  by  the  Crown  in 
conveying  military  commissions  to  mili- 
tary persons  are — 

'*to  command  officers  and  soldiers,  forces  and 
armies,'* 


and  those  words  are  used  in  the  Mutiny 
Act  and  the  Articles  of  War  to  denote  a 
military  force,  but  the  words  used  in 
General  Fuller^s  commission  describe 
volunteers  or  settlers,  who  arm  to  repel 
the  violence  of  the  natives  or  foreign 
enemies.  Assuming,  however,  that  General 
Fuller  had  power  to  grant  a  military  com- 
mand to  a  militaiy  person,  and  that  the 
defendant  at  one  time  was  entitled  to  the 
command,  still  as  it  was  proved  that  his 
regiment  was  disbanded  beforo  the  time 
when  he  caused  the  plaintiff  to  bearrestedy 
he  had  then  ceased  to  have  any  right 
to  command  the  troops.  It  is  admitted 
that  he  was  not  any  longer  liable  to  mar- 
tial law.  Now,  no  person  can  command 
military  men,  as  a  military  man,  unless 
he  is  liable  to  the  same  law  and  Govern- 
ment. It  would  be  a  monstrous  proposi- 
tion to  say  that  a  man  could  govern  others 
by  martial  law,  he  himself  not  being  sub- 
ject to  the  same  law.  It  is  said  that  a  man. 
who  has  once  been  in  the  army  does  not 
lose  his  military  character  by  being  placed 
upon  half  pay.  But  Bowler  v.  Owen(a)  is 
an  authority  to  the  contrary.  There  the 
defendant  was  au  out-pensioner  of  Chelsea 
College,  and  the  question  was,  whether  or 
not  he  was  entitled  to  the  benefit  of  the 
clause  in  the  Mutiny  Act,  whereby  a 
soldier  or  officer  in  his  Majesty's  service 
was  not  liable  to  be  arrested  unless  he 
owed  a  sum  of  money  to  a  certain  amount. 
The  Court  held  he  was  not,  being  under 
no  military  discipline,  and  subject  only  to 
the  control  of  the  Commissioners. 

The  evidence  of  usage  was  inadmissible, 
for  the  question  was  whether  the  defen- 
dant was  by  law  the  officer  in  command  at 
Honduras,  and  that  must  entirely  depend 
upon  the  rank  which  he  held  in  the  army. 
Baruris  v.  Keppel(b)  is  distinguished  from 
the  present  case  upon  these  grounds :  first, 
the  usage  there  was  made  part  of  the 
special  case ;  it  could  not  therefore  be  the 
subject  of  argument  or  decision ;  secondly, 
that  was  an  action  on  the  case  for  reducing 
a  non-commissioned  officer  of  the  Guards 
to  a  common  soldier,  and  it  might  be 
proper  to  adduce  usage  to  show  that  there 
was  no  malice  in  doing  that  which  might 
legally  be  done ;  there  all  that  was  done 
was  depriving  the  plaintiff  of  his  pay  as 
sergeant,  but  here  the  plaintiff  was  de- 
prived of  his  liberty.  In  Orant  v.  Sir 
Charles  Oovld(e)  Lord  Loughborough' 
says:— 

**  Where  martial  law  prevails,  the  authority 
under  which  it  is  exercised  claims  a  jurisdiction 


(a)  Barnes,  482. 

lb)  S  Wils.  314.    See  Winthrop's  Military 
Law,  2,  41  ;  Clode,  c.  16. 
(c)  2  H.  Bl.  p.  99. 

Q  2 
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over  all  militarj  persons  in  all  circumstances. 
Even  their  debts  are  subject  to  enquiry  by  a 
militarj  authority ;  every  species  of  offence  com- 
mitted by  any  person  who  appertains  to  the 
army  is  tried,  not  by  a  civil  judicature,  but  by 
the  judicature  of  the  regiment  or  corps  to  which 
he  belongs." 

Barwu  v.  Keppel  was  decided  upon  the 
distinction  which  was  adverted  to  by  Lord 
LougJiborough  in  Grant  v.  Oould,  The 
plaintiff  and  defendant  there  were  subject  to 
martial  law,  and  not  to  the  civil  law,  and 
in  that  case  the  Court  said : — 

"  By  the  Act  of  Parliament  to  punish  mutiny 
and  desertion,  the  King's  power  to  make  articles 
of  war  is  confined  to  his  own  dominions  ;  when 
his  army  is  out  of  his  dominions  he  acts  by 
virtue  of  his  prerogative,  and  without  the  statute 
or  Articles  of  War."(«) 

Now  that  case  was  cited  to  show  that 
usage  was  a  criterion  to  construe  the 
Mutiny  Act  and  Articles  of  War,  although 
the  Court  expressly  say  that  the  Kin^ 
acted  by  virtue  of  his  prerogative,  and 
without  the  statute  or  Articles  of  War. 
In  Sheppard  v.  Go8nold(h)  the  question  was 
whether  goods  saved  from  wreck  were  liable 
to  tonnage  and  poundage.  The  Lord  Chief 
Justice,  after  showing  that  the  words  of 
the  statute  did  not  apply  to  the  case, 
says  :— 

"The  second  objection  is  that  the  King*s 
ofBcers,  by  usage,  have  had  in  several  Kings 
times  the  duties  of  tonnage  and  poundage  from 
wrecks.  1 .  We  desired  to  see  ancient  precedents 
of  that  usage,  but  could  see  but  one  in  the  time 
of  King  James,  and  some  in  the  time  of  the  last 
King,  which  are  so  new  that  they  are  not  con- 
siderable. 2.  Where  the  penning  of  a  statute  is 
dubious,  long  usage  is  a  just  medium  to  expound 
it  by ;  for  jus  et  jiorma  loquendi  is  governed  by 
usage.  And  the  meaning  of  things  spoken  or 
written  must  be,  as  it  hath  constantly  been  re- 
ceived to  be  by  common  acceptation.  But  if 
usage  hath  been  against  the  obvious  meaning  of 
an  Act  of  Parliament  by  the  vulgar  and  common 
acceptation  of  the  woi^,  then  it  is  rather  an 
oppression  of  those  concerned,  than  an  exposi- 
tion of  the  Act,  especially  as  the  usage  may  be 
circumstanced.  As,  for  instance:  the  customers 
seize  a  man's  goods,  under  pretence  of  a  duty 
against  law,  and  thereby  deprive  bim  of  the 
use  of  his  goods  till  he  regains  them  by  law, 
which  must  be  by  engaging  in  a  suit  with  the 
King;  rather  than  do  so  he  is  content  to  pay 
what  is  demanded  for  the  King.  By  this  usage 
all  the  goods  in  the  land  may  be  charged  with 
the  duties  of  tonnage  and  poundage ;  for  when 
the  concern  is  not  great,  most  men  (if  put  to  it) 
will  rather  pay  a  little  wrongfdllv  than  free 
themselves  from  it  over  chaigeably.'' 

(a)  2  Wils.  818 ;  Winthrop's  Military  Law» 
1,  41 ;  Manual  of  Military  Law,  o.  II. 
(6)  Vaughan,  159. 


Now  the  reasoning  of  the  Lord  Chief 
Justice  applies  to  the  present  case,  for 
if  there  was  danger  in  that  case  that 
persons  should  submit  to  an  ancient  pound- 
age, there  is  much  more  danger  that  per- 
sons who  are  liable  to  be  discharged  from 
the  army  at  a  mument's  notice  should 
submit  to  a  pretended  usage,  although  set 
up  for  the  first  time. 

June  14,  1825.  — Abbott,  C.J. :  I  am 
of  opinion  that  in  this  case  the  rule  for 
a  new  trial  must  be  discharged.  It  does 
not  appear  to  be  questioned  that  at  the 
time  when  the  defendant  received  his 
appointments,  whatever  their  nature  might 
be,  from  the  Duke  of  Manchester  and 
General  Fuller,  he  was  a  person  capable 
of  receiving  an  appointment  to  a  mili- 
tary command.  Indeed  that  could  not 
be  disputed,  because  he  was  then  an 
officer  holding  a  commission  in  His  Ma- 
jesty's army  on  full  pay.  If  then  he 
was  capable  of  receiving  a  military  com- 
mand at  that  time,  the  next  point  is, 
was  any  military  command  given  himP 
He  was  appointed  by  the  Duke  of  Man^ 
cheater  to  be  superintendent,  which  is  con- 
sidered a  civil  appointment.  At  the  same 
time.  General  Fuller,  who  then  had  the 
command  of  the  troops  on  that  station, 
gave  him  that  appointment,  upon  which 
much  observation  has  been  made.  By 
that  he  was  to  take  upon  him  the  command 
of  all  persons  armda  or  to  be  armed  for 
the  defence  of  the  settlers.  It  is  said  those 
expressions  are  not  conformable  to  the 
language  used  by  the  Crown  in  military 
commissions  properly  so  called,  and  I  do 
not  know  that  they  are ;  but  it  seems  to 
me  they  are  in  themselves  clear,  and  that 
they  necessarily  import  that  Colonel  Arthwr 
was  to  take  the  military  command  of  the 
soldiers  as  well  as  others,  and,  therefore, 
I  think,  notwithstanding  the  language  of 
it,  we  must  consider  that  it  was  intended 
to  give  him  the  supreme  military  com- 
mand, as  connected  with  the  civil  supe- 
riority conferred  on  him  by  the  Duke  of 
MancheBter. 

Then  it  is  said  that  whatever  the  effect 
of  that  might  be,  yet  that  as  soon  as 
the  regiment  in  which  he  held  the  com- 
mission was  disbanded,  and  he  was  put 
upon  half  pay,  he  ceased  to  be  capable 
of  exercising  those  military  functions 
which  he  might  have  exercised  before. 
Kow  the  command  of  the  army  belongs 
entirely  to  His  M^esty :  it  is  a  matter  for 
his  discretion  and  his  authority  only,  ex- 
cept so  far  as  this  discretion  and  authority 
are  regulated  and  controlled  by  the  statute 
laws.  We  must  look  therefore  at  the 
statute  only  and  to  the  Articles  ofWar« 
nHiich  are  an  emanation  from  His  Majesty 
under  the  statute  law»  for  any  limitation 
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of  that  authority.    The  Mutiny  Act  con- 
tains  nothing  on  this  sabject    l?he  A  rtides 
of  War  do  not  appear  to  me  to  contain 
anything  that  can  cast  a  light  upon  it. 
The  book  called  "  Bulee  and  Regulations 
for  the  GoYomment  of  the  Army"    is 
not  a  book  of  which  we  can  take  judicial 
eoffnizance.(a)    We  are  required  to  take 
judicial  notice  of  the  Articles  of  War,  but 
we  are  not  required  to  take  judicial  notice 
of  any  other  regulations,  and  therefore 
they  must  be  brought  before  us  by  proof 
in  the  same  manner  as  any  other  fact. 
There  being  then  nothing  in  any  Act  of 
Parliament  or  in  tiie  Articles  of  War  to 
show  tiiat  a  person  well  appointed  in  the 
first  instance,  as  I  conceive  the  present 
defendant  to  have  been,  shall   lose   his 
authority  as  soon  as  it  may  happen  that 
the  regiment  in  which  he  held  a  commis- 
sion is  disbanded,  I  think  that  the  authority 
must  be  considered  to  have  continuance 
until  the  Crown  thinks  proper  to  put  an 
end  to  it.    The  defendant's  authority  at 
Honduras  had  no  connexion  with  his  situa- 
tion in  the  regiment.     No  part  of  the 
regiment  was  stationed  at  Honduras,  and 
if  we  are  to  hold  that  the  disbanding  of 
the  regiment  put  an  end  to  his  authority 
it  must  put  an  end  to  it  immediately,  and 
then  the  greatest  mischief  would  arise ;  it 
would,  for  some  time  at  least,  remain  un- 
certain who  was  to  take  command,  and  if 
he  continued  in  command,  as  he  would  do, 
until  the  notification  of  the  fact  of  dis- 
banding, eyerv  act  he  might  do  in  the 
interval  would  be  void.    The  mischief  and 
inconvenience  of  that  would  be  so  great 
that  unless  we  are  informed  by  some  fixed 
proposition  of  law  that,  having  authority 
to  hold  such  an  appointment,  hi9  authority 
ceased  upon  the  disbanding  of  the  regi- 
ment the  argument  must  fail.    It  appears 
to  me,  therefore,  that  having  been  well 
appointed  in  the  first  instance  his  autho- 
rity continued,  notwithstanding  the  dis- 
banding of  the   regiment,  until  it  was 
the  pleasure  of  his  Majesty  to  put  an  end 
to    that  authorit}[  by  appointing   some 
other  person  or  withorawing  this  officer. 
Nothing  of  that  kind  was  done. 

I  do  not  rely  to  any  sreat  extent  to  the 
opinions  given  to  us  at  uie  trial,  although 
they  came  from  very  hiffh  authority  as  the 
opinions  of  exi)erienoea  individuals ;  but 
this  &ot  we  IumI  most  distinctly  in  evi- 
dence that,  notwithstanding  the  disband- 
ing of  i^  regiment  to  which  the  defendant 
belonged,  he  corresponded  with  the  autho- 
rities at  Jamaica  and  with  the  authorities 
in  this  country  in  the  same  way  as  before, 
and  was  recognised  by  those  authorities 


(a)  This  book  bad  been  adverted  to  by  the 
defendant's  eounsel  in  the  coarse  of  the  argu- 
laent   See  XawrM  v.  .BoiiJb,  4  K.  ft  J.  148. 


as  still  continuing  to  hold  the  command. 
That  recognition  hy  the  authorities  at 
home  appears  to  me  clearly  a  recognition 
by  his  Majesty,  because  when  in  conse- 
quence of  the  unfortunate  dispute  that 
has  led  to  the  present  action  each  pa^y 
applied  to  headquarters  at  home.  What 
was  the  result  P  His  Mijesty  himself  so  far 
acknowledged  the  authority  of  the  defen- 
dant as  to  disapprove  in  the  strongest  way 
of  the  act  of  the  plaintiff  in  endeavouring 
to  take  the  command  upon  himself,  and 
actually  to  dismiss  the  plaintiff  from  his 
situation,  which  is  a  direct  recognition  by 
the  King  himself  that  the  defenduit,  not- 
withstanding the  disbandment  of  that 
regiment,  of  whidi  he  was  an  officer,  still 
continued  to  have  the  superior  military 
command.  As,  therefore,  there  is  no  rule 
of  law  or  any  written  authority  to  prevent 
us  from  giving  effect  to  that  which  is 
manifest  to  us  as  having  been  the  pleasure 
of  His  Majesty,  having  the  direction  of 
the  army,  we  are  bound  to  say  that  the 
plaintiff  was  lawfoll^  put  under  arrest, 
the  result  of  which  is  that  the  pleas  of 
jnstification  were  made  out  in  proof,  and 
that  the  rule  for  the  new  trial  must  bo 
discharged. 

Batlbt,  J. :  In  this  case  I  think  that  we 
are  not  warranted  in  saying  that  the  au- 
thority communicated  to  Colonel  Arthwr 
had  terminated,  but  that  it  continued 
down  to  theperiod  at  which  the  arrest  of 
the  plaintiff^  took  place.  If  the  Mutiny 
Act  or  any  other  Act  of  Parliament,  or 
if  the  Articles  of  War,  which  have  the 
same  effect,  had  prescribed  the  power  of 
the  commander-in-chief  upon  the  station, 
and  had  pointed  out  to  him  upon  what 
particular  description  of  persons  only  the 
command  should  be  conferred,  that  Act 
of  Parliament  or  those  Articles  of  War 
would  have  been  bindine  upon  General 
FvXler  and  the  Buke  of  Mancheiier ;  and 
any  appointment  in  opposition  to  them 
would  have  been  void.  I  have  looked 
through  the  Mutiny  Act  and  the  Articdes 
of  War  for  the  purpose  of  seeing  whether 
they  expressly  limited  the  power  of  the 
commander-in-chief  as  to  the  persons  upon 
whom  the  subordinate  command  is  to  be 
conferred;  they  are  perfectly  silent  in 
that  respect.  If  they  are  silent  then  we 
are  bound  to  look  at  the  usage  upon  the 
subject,  because  that  usage  may  assist  us 
in  forming  our  judgment.  As  to  the 
usage,  the  evidence  was  (and  it  was  matter 
of  proof)  that  vou  cannot  appoint  a  mere 
civil  individual,  by  which  mere  civil  indi- 
vidual I  mean  a  person  not  having  any 
military  character.  I  take  the  reason  of 
that  to  be  this :  that  in  him  you  would 
not  expect  to  meet  with  that  knowledge 
and  those  talents  that  a  military  command 
requires ;  but  the  evidence  in  the  case  is. 
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that  so  as  you  do  not  appoint  a  civil  indi- 
vidual, you  are  at  liberty  to  appoint  a 
military  character,  whether  upon  half  pay 
or  whether  upon  full  pay,  and,  in  sub- 
stance, I  can  see  no  reason  for  the  dis- 
tinction between  the  one  and  the  other. 
You  cannot  appoint  a  civil  individual 
because  he  will  not  have  competent  skill 
and  judgment,  but  a  half-pay  officer  will 
be  likely  to  have  as  much  judgment  as  a 
full-pay  officer,  therefore  I  can  see  no 
reason  why  the  power  should  not  be  con- 
ferred upon  him  as  well  as  any  other  indi- 
vidual. The  objection  to  that  is  that  by 
the  words  of  the  Mutiny  Act  there  is  no 
power  to  cull  to  a  court-martial  any  person 
except  such  as  shall  be  commissioned  or 
in  pay  as  officers.  The  decision  by  the 
judges  that  a  half-pay  officer  is  not  liable 
to  a  court-martial  applies,  I  apprehend,  to 
U7iemployed  half-pay  officers  only(a) ;  they 
do  not  come  within  the  words  of  the 
Mutiny  Act,  which  describe  such  officers 
as  are  amenable  to  a  court-martial,  viz., 
persons  commissioned  or  in  pay  as  offi- 
cers. (&)  But  employed  half- pay  officers 
seem  to  me  to  come  within  tnis  descrip- 
tion, because,  if  they  have  no  commission, 
they  are  nevertheless  in  pay  as  officers. 
Whether  the  defendant  had  any  specific 
pay  in  this  case  because  he  commanded 
the  forces  did  not  distinctly  appear,  but 
it  can  hardly  be  supposed  that  so  impor^ 
tant  a  situation  was  without  pay,  and  I 
think  the  words  in  the  Mutiny  Act,  '  *  in 
pay,"  are  equivalent  to  the  word  **  em- 
ployed." Instead  of  the  position  that  the 
defendant  could  not  be  employed  because 
he  was  not  amenable  to  a  court  martial,  I 
think  the  converse  is  the  truth,  that  he 
was  amenable  to  a  court-martial  because 
he  was  employed.  There  is  a  plain  dis- 
tinction between  the  case  to  which  I  have 
referred  and  this  case.  An  unemployed 
officer  has  no  pay  in  the  character  of  an 
officer,  and  I  should  apprehend  that  where 
a  party  is  employed  he  has  pay  as  an 
officer ;  but  I  do  not  find  anything  in  the 


(a)  As  to  what  persons  are  subject  to 
military  law,  Army  Act,  1881  (44  &  45  Vict, 
c.  58.),  ss.  175,  184;  WWton  v.  Gawn  (I860), 
16  Q3.  48;  Cook  v.  Pcurton  (1859),  4  H. 
&  N.  868;  in  re  Mansergh  (1861)  I  B.  &  S. 
400;  Clode's  Military  Forces  of  the  Crown, 
1,  102 ;  Winthrop's  Military  Law,  2,  101 ;  the 
Manual  of  Military  Law,  c.  VIII. 

Half-pay  has  ceased  to  be  indicative  of  the 
retirement  of  an  officer,  and  retired  pay  has 
taken  its  place.  An  offic(;r  on  the  active  list 
may  be  on  half-pajr,  and  being  on  the  active  list 
he  is  'subject  to  milifary  law.  So  also  are  officers 
not  on  the  active  list,  who  are  employed  on 
militaiy  service  under  the  orders  of  a  military 
officer.    See  Army  Act,  1881,  8.  175  (1). 

(6)  Grant  v.  Sir  Charles  Gould,  2  H.  Bl.  69. 


Mutiny  Act  which  says  that  the  person  to 
whom  a  command  is  delegated  must  of 
necessity  be    liable    to    a    court-martial. 
Whether  he  received  pay  or  not,  I  still 
see  nothing  in  the  case  whioh  takes  away 
from  him  the  right  to  continue  to  hold 
the   apj)ointment  after  he  had  once  re- 
ceived it.      When  he  was  originally  ap- 
pointed he  was  certainly  in  full  pay  as  an 
officer ;  he  waa  not  upon  the  spot  in  the 
character  of  a  commissioned  officer,  that 
is,  his  regiment  was  not  there ;  he  had  no 
regimental  rank  in  that  place,  he  was  a 
stafi"  officer  only ;   then  as  a  staff  officer  he 
would  have  received  pay.      Because  his 
regiment,  which  is  at  a  distance,  is  dis- 
banded, and  he  ceases  to  have,  with  refer- 
ence to  that  regiment,  any  military  com- 
mand, he  will  not  therefore  cease  to  have 
military  skill  and  military  judgment,  and 
it  is  in  respect  of  that  military  skill  and 
judgment  that  he  originally  gets  the  ap- 
pointment in  that  place,     ^en,  having 
got  his  appointment  in  that  place  from  a 
person  to  whom,  according  to  all  the  evi- 
dence in  the  case,  the  military  superin- 
tendence is   entrusted,  namely,   G-eneral 
Fuller t  is  he,  because  his  regimental  rank 
has  ceased,  to  cease  to  contribute  his  skill 
and  his  judgment  in  the  place  in  whicli 
for  that  skill  and  for  that  judx^ment  he 
had  been  originally  placed?     I  think  it 
would  be  mischievous  to  the  army  if  we 
were  to  hold  that,  because  for  purposes 
totally  unconnected  with  that  place  his 
regiment  is  disbanded,  he  should  by  that 
accidental    circumstance    be    discharged 
from  all  obligation  to  perform  military 
service  in  that  place,  and  should  be  also 
deprived  of  the  power  and  privilege  of 
continuing  that  command  until  he  should 
be    regularly   and   properly   superseded. 
The  Crown  exercises  its  judgment  as  to 
the  persons  who  from  time  to  time  shall 
have  the  command  in  particular  places, 
and    the    person    under   the   Oown   en- 
trusted with  the  care  of  a  whole  district 
must  from  time  to  time  say  who  shall  be 
the  person  exercising  the  military  com- 
mand within  particular  parts  of  that  dis- 
trict.   How  mischievous  would  it  be  if  a 
man  who  had  the   command  at  a  par- 
ticular place  in  a  critical  situation  were 
to  cease  to  command  immediately  on  re- 
ceiving notice  that  his  regiment,  at  a  dis* 
tance,  was  disbanded.    The  instant  it  is 
known  that  his  regiment  is  reduced  the 
officer  who   commands   upon  the  whole 
district  may,  if  he  shall  think  that  is  a 
reason  why  he  shall  be  superseded,  super- 
sede him;  he  may  direct  that  the  com- 
mand shall  devolve  upon  some  other  per- 
son, who  will  be  the  proper  person  to  be 
delegated  in  that  respect,  but  it  would  be 
miscnieyons  if  we  were  to  say  that  the 
authority  is  i^o  facto  gone  and  at  an  end* 
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I  think  what  haa  been  done  afterwards 
with  reference  to  this  indiyidaal,(a)  show- 
ing what  was  the  sense  of  the  Grown,  unless 
it  militates  with  the  Act  of  Parliament 
by  which  the  rights  of  the  armj  are  regu- 
lated, most  determine  the  question  .(&)  For 
these  reasons  it  seems  to  me  that  the 
destruction  of  the  defendant's  rank  in  the 
.  York  Chasseurs  did  not  destroy  the  rights 
he  had  as  commandant  at  Honduras,  but 
that  those  rights  continued;  and,  if  they 
continued,  then  the  plaintilf  was  mistaken 
in  point  of  law  in  supposing  that  the  right 
bad  devolyed  upon  him;  and  when  he 
took  upon  him  to  issue  an  order  in  oppo- 
eition  to  that  which  had  been  issued  by 
the  defendant,  he  was  assuming  that 
which  the  law  did  not  entitle  him  to 
assume,  and  wi^  liable  to  be  placed  in 
that  situation  in  which  the  defendant 
placed  him ;  and  for  these  reasons  I  think 
the  plaintiff  is  not  entitled  to  recoTcr  in 
this  action,  except  upon  the  new  assign- 
ment, and  t^at  the  rule  obtained  for  a 
new  trial  must  be  discharged. 

HoLBOTD,  J.  :  1  also  think  that  upon 
the  present  occasion  the  justification  of 
the  defendant  is  made  out  in  evidence. 
It  appears  to  be  admitted  that  at  the  time 
he  was  appointed^  he  was  capable  of  re- 
ceiving the  api)ointment,  and  being 
capable  of  receiving  the  appointment,  it 
appears  to  me,  that  althougn  his  military 
office  in  the  York  Ohasseurs  had  ceased, 
he  continued  a  military  character  suffi- 
ciently capable  to  hold  the  other  office. 
But  it  is  urged  that  that  would  be  attended 
with  miscMevous  consequences.  I  must 
eay  that  those  consequences  have  not 
occurred  to  my  mind.  Then  it  is  said, 
that  this  was  a  mere  civil  appointment. 

I  think,  as  far  as  the  power  is  to  be 
taken  to  have  been  given  by  General 
FuOer,  he  had  a  right  to  exercise  it.    It 

(a)  The  plaintiff  was  dismissed  from  the 
anny  by  the  Commander-in-Chief. 

(6)  8ee  Dicksany.  CombervMrf.Z  F.  & F.  527. 


was  a  military  station.  It  aroso  from  the 
commander-in-ch;ef,  and  it  was  military, 
and  military  onl^  as  it  appears  to  me. 
Then  as  to  uie  evidence  of  usage,  I  think, 
according  to  the  case  cited,  such  evidence 
was  rightly  received.  But  then  it  is 
urged  that  the  Crown  had  no  power  to 
grant  to  an  officer  abroad,  power  and 
authorily  to  grant  commissions,  or  to 
enable  them  to  receive  appointments.  By 
looking  into  the  Articles  of  War,  particu- 
larly sections  18  and  22,  it  appears  to  be 
taken  for  granted  that  it  is  within  the 
prerogative  of  the  Crown,  "that  not  only 
the  Crown  itself,  but  also  under  certain 
circumstances,  a  governor  may  grant  com- 
missions and  make  appointments,  (a)  In 
many  cases  it  must  be  essentially  neces- 
sary to  the  service,  that  some  person 
should  be  appointed  in  the  interim,  until 
confirmed  or  sanctioned  by  the  Crown. 
Upon  these  grounds  I  think  that  the  pre- 
sent verdict  ought  in  no  respect  to  be 
interfered  with.  The  rule  for  a  new  trial 
must  therefore  be  discharged. 

Bule  discharged. 

LnxLEDALB,  J.,  having  been  concerned 
in  the  cause  while  at  the  bar,  gave  no 
judgment.  (6) 


Materials  madb  use  of. — ^The  report  of 
the  evidence  in  the  trial  and  of  Brougham's 
argument  on  the  motion  for  a  new  trial  is  from 
the  shorthand  notes  in  the  papers  of  the  Solicitor 
of  the  Treasury  (2498).  The  rest  of  the  above 
report  is  from  4  B.  &  C.  292. 

(a)  Stokes  on  the  Constitution  of  the  British 
Colonies,  150;  Musgrave  v.  Ptdido,  6  App. 
Cas.  102. 

(b)  The  case  of  Colonel  Bradley  was  sub- 
mitted to  Parliament  eighteen  times  between  the 
years  1826  and  1839.  Hough's  Precedents  in 
Military  Law,  6n,  18.  See  Hansard,  May  11, 
1826,  December  8,  1826,  February  14,  1827. 
Colonel  Bradley  filed  against  Lord  Palmerston 
a  bill  which  was  dismissed  with  costs. 
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The  earl  and  COUNTESS  OF  STRATHMORE  against  WILLIAM 

LAING. 


Judgment  of  the  House  of  Lords  on  February  22,  1826,  as  to  the 
Privilege  attached  to  Holyrood  Palace.  (Reported  in  2  Wilson 
and  Sbaw,  I.) 

The  Conntess  of  Strathmore  ohtained  in  1815  from  Greorge  3  a  royal  warrant  to  occnpy  apart- 
ments in  Holyrood  Palace.  In  1 820  William  Laing,  a  creditor  of  the  Earl  and  Countera  of 
Strathmore,  attempted  to  force  an  entry  into  the  Palace  for  the  purpose  of  executing  .in  the 
apartments  which  she  occupied  a  poinding  of  pictures  belonging  to  the  Countess.  Being  denied 
Admittance,  Lain^  obtained  letters  of  open  doors.  The  Earl  and  Countess  presented  a  bill  of 
suspension  and  mterdict.  The  Second  Division  of  the  Court  of  Session  passed  the  Bill  to  try, 
amongst  other  questions,  whether  it  is  legal  to  execute  a  poinding  of  debtor's  efifects  within  the 
palace  of  Holyrood. 

The  Lord  Ordinary  repelled  the  reasons  of  suspension,  and  the  First  Diyision  adhered  to  his 
judgment. 

No  Sovereign  was  residing  in  Holyrood  at  the  time  when  the  attempt  was  made  to  execute 
diligence ;  but  the  palace  was  still  kept  up  as  a  royal  residence. 

Royal  Palace, — Holyrood  Palace* — Poinding  toitAin  Royal  Palace, 
Held  on  appeal  fh)m  the  Court  of  Session  by  Lord  Gilford,  delivering  the  judgment  of  the 
House  of  Lords, 

That  Holyrood  was  still  a  royal  palace ;  that  actual  residence  of  the  King  is  not  necessary 
to  preserve  the  privilege  belonging  to  it ;  that  an  attachment  of  movables  is  a  violation 
of  that  privilege ;  and  that  the  judgment  appealed  against  must  be  reversed. 


The  Abbey  of  Holyrood  Honse  was 
founded  by  King  David  1  in  the  year 
1128,  and  among  other  privileges  he  en- 
dowed it  with  that  of  a  8aiictuary.(a)  The 
charter  bears — 

<'Et  prohibeo  ne  aliquis  capiat  pandum(&) 
super  terram  sancts  crucis,  nisi  abbas  ejusdem 
loci  rectum  et  jus  facere  recusaverit.** 

In  1528,  James  5  erected  at  the  south- 
west comer  of  the  Ahhej  a  royal  palace  ; 
and  on  the  suppression  of  religious  houses 
in  1587,  the  whole  domain,  with  the  privi- 
leges thereto  attached,  was  vested  abso- 
lutely in  tho  Crown. 

The  palace  continued  to  be  the  principal 
residence  of  the  monarch  till  the  accession 
to  the  throne  of  England,  and  was  there- 
after occasionally  resorted  to.  It  was, 
however,  always  kept  up  as  a  royal  resi- 
dence, was  made  the  dep6t  of  a  guard  of 
honour,  was  given  as  a  royal  place  of  abode 
to  the  princes  of  the  House  of  Bourbon, 
and  was  more  recently  occupied,  under  a 
royal  license,  by  the  Archdukes  of  Austria 
and  Prince  Leopold, 

In  1822,  King  Oeor^e  4  occupied  the 
palace,(c)    convened   his   Privy   Council, 

(a)  As  to  the  privilege  of  sanctuary  per- 
taining to  Holyrood,  Dirleton,  K.  127 ;  Bell's 
Com.  2,  462;  Maitland's  History  of  Edin- 
burgh, 144. 

(o)  **  Pandare,  pandiare,  pandum  vel  bandum 
sen  iMinnum  apponere,  apposer  ban  sur  qaelqne 
heritage."    Ducange. 

(c)  See  bebw,  p.  218. 


and  held  his  courts  there  with  all  the 
appropriate  indications  and  insignia  of 
royalty. 

In  1815,  the  Countess  of  Strathmore, 
who  was  then  Lady  Campbell  of  Ardldu- 
glass,  obtained  from  his  late  Majesty  a 
ro^al  warrant  to  occupy  and  possess  cer- 
tarn  apartments  in  the  palace,  which  was 
there  designated,  "  our  palace  of  Holy- 
rood."  She  accordingly,  in  virtue  of  this 
warrant,  took  possession  of  certain  apart- 
ments in  the  palace,  the  furniture  of  which 
belonged  to  his  Majesty,  with  the  excep- 
tion of  some  valuable  pictures  which  were 
the  property  of  her  ladyship  and  of  the 
Earl  of  Strathmore,  whom  she  had  married 
while  residing  there. 

In  1820,  WiUdam  Laing,  bookseller  in 
Edinburgh,  describing  himself  as  a  credi- 
tor of  the  Earl  and  Countess  of  Strath' 
more,  gave  them  a  charge  of  homing  for 
payment  of  his  debt,  and  on  expiry  of  the 
charge,  attempted  to  force  an  entry  into 
the  palace  for  the  purpose  of  executing  a 
poinding  of  the  pictru-ee,  which  were  in 
the  royal  apartments.  There  being  reason 
to  suspect  the  validity  of  tiiese  proceed- 
ings from  the  debtors  being  furth  of  the 
kingdom,  and  the  charge  having  been  on 
indtusisa  of  only  six  days,  a  second  charge 
on  sixty  days  was  given.  On  its  expiry, 
the  messenger  attempted  to  effect  a  for- 
cible entrance  to  execute  the  poinding, 
and  being  denied  admittance,  he  returned 
an  execution  of  lock-fast  doors.  Ladng 
then  applied  for  and  obtained  letters  of 
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of  the  King  oannot  be  attached  for  the 
debt  of  these  parties. 

Lord  Bamhattkb  i  We  all  know  that  the 
sanctuary  affords  a  protection  to  the  per- 
son of  a  debtor,  but  to  this  tbe  privilege 
is  limited.  If  this  were  to  be  held  a  royal 
palace,  I  would  doubtN  the  competency  of 
the  poinding ;  but  in  the  circumstances  I 
do  not  think  we  can  regard  it  as  such. 

Lord  Graiois  :  I  conceive  that  there  is 
no  difficulty  in  the  case.  The  proceeding 
is  sanctioned  by  the  King's  officer,  which 
I  apprehend  is  sufficient. 

Lord  Justice  Olerk  (a) :  There  are  two 
questions  entirely  separate—the  first  re- 

garding  the  privilege  of  the  sanctuary 

and  the  other  that  of  the  palace.  I  agree 
that  the  sanctuary  affords  no  protection 
against  the  diligence  of  the  law  in  rela« 
tion  to  goods ;  but  I  haye  much  doubt  as 
to  the  competeney  of  a  poinding  within 
the  palace.  It  happens  to  be  situated 
withm  the  sanctuary,  and  this  leads  to 
some  confusion;  but  let  it  be  supposed 
that  it  were  in  the  Oastle,  or  at  Linlith- 
gow, the  cmestion  will  then  be  purely  pre- 
sented. Now,  there  are  here  almost  all 
the  usual  appendages  of  a  royal  palace. 
The  domestic  establishment  is  appointed 
and  paid  by  his  Majesty ;  there  are  also 
royal  apartments,  where  the  King's  guests 
have  been  occasipnaUv  accommo&ted; 
and  there  is  a  guard  of  honour.  It,  there- 
fore, stands  yery  much  in  the  situation  of 
the  palace  at  l^ensington,  where  it  has 
been  held  that  diligence  is  unlawfuL(&) 
The  (question  then  is,  Oan  effects  situated 
within  this  palace  be  exposed  to  diligence, 
and  more  especially,  can  the  doors  of  the 
palace  be  forced  open  by  letters  to  that 
effect?  Looking  at  our  authorities,  and 
at  the  general  principles  of  our  law,  I 
think  that  diligence  cannot  proceed  against 
the  property  of  the  Eling  situated  mere ; 
and  if  not,  can  you  attach  the  effects  of 
his  subjects  situated  there?  On  this  I 
have  not  formed  a  decided  opinion,  but 
the  case  of  the  palace  of  Kensington  comes 
extremely  near  to  this  one ;  and,  there- 
fore, while  I  throw  out  these  observations 
as  doubts,  I  think  that  we  ought  to  pass 
the  bill  to  try  the  question. 

The  other  judges  having  acquiesced  in 
this  proposal,  the  bills  were  passed  aim- 
pUcUer. 

The  letters  of  suspension  by  the  Earl 
and  Countess  having  been  del)ated  before 
Lord  AUovHW,  his  Lordship,  on  the  7th 
December  1^1,  found — 


open  doors;  and  he  procured  the  con- 
currence of  the  Baron  &kilie  to  the  poind- 
ing "  over  effects  situated  within  the 
sanctuary  of  Holyrood  House." 

A  bill  of  suspension  and  interdict  having 
been  presented  by  the  Earl  and  Countess 
of  StrcUhmore^  and  also  a  separate  bill  by 
the  Officers  of  State,  it  was  contended  by 
the  former,  that  a  poindinff  within  the 
sanctuary  was  unlawtul,  and  oy  them  and 
the  Officers  of  State,  that  at  all  events  it 
was  incompetent  witiiin  the  royal  palace. 

Lord  Mbabowbank  refused  the  bill  for 
the  Earl  and  Countess ;  and  Lord  Gillies 
refused  that  by  the  Officers  of  State.  Both 
of  these  puties  having  reclaimed  to  the 
Second  Division.(a) 

Feb.l8,182d.— Lord  Bobsrtsoh  observed: 
The  first  Question  is.  How  far  it  is  lawful  to 
poind  within  the  sanctuary  ?  There  is  no 
doubt  a  privilege  attached  to  it  of  protect- 
ing the  person  when  the  debtor  is  booked; 
but  ^ere  is  no  such  question  here.    The 

Soint  is  whether  it  be  lawful  to  execute 
iligence  against  the  goods  of  the  debtor 
which  are  situated  there.  I  cannot  dis- 
cover any  authority  for  jprotecting  them, 
and  so  far  I  am  clearly  of  opinion  that  the 
diligence  is  lawful  On  the  second  ques- 
tion, whether  it  is  competent  to  execute 
a  poinding  within  the  royal  palace,  there 
is  more  difficulty.  In  erery  country  the 
place  of  the  Kind's  own  residence  stands 
in  a  different  situation  from  his  other 
domains.  It  possesses  a  peculiar  iurisdic- 
tion,  which  is  vested  in  a  special  officer, 
and  is  exclusive  of  that  of  all  others.  This 
is  bestowed  to  prevent  broils  and  disturb- 
ances, and  out  of  respect  to  the  Sovereign. 
But  this  privilege  is  limited  to  the  place 
of  his  actual  residence.  It  rests  on  the 
respect  due  to  the  person  of  the  Soyereign, 
and  does  not  belong  to  eyery  house  where 
he  may  at  one  time  have  resided. 

Lord  Glbnleb  :  I  am  of  the  same 
opinion.  At  one  time  it  was  not  lawful, 
ei^er  b^  the  authority  of  this  or  of  any 
o^er  CJoiu*t,  to  enter  the  palace  of  the 
King  to  execute  diligence.  But  at  that 
time  there  were  officers  appointed  by  his 
Majesty,  under  whose  sanction  diligence 
might  hayo  been  executed.  According  to 
tbe  genius  of  our  law,  there  is  an  extreme 
tenderness  for  the  person  of  a  debtor,  but 
a  great  anxiety  to  prevent  his  funds  being 
removed  from  the  reach  of  his  creditors. 
In  attempting,  howeyer,  to  execute  dili- 
gence against  effects  within  the  royal  pre- 
cincts, uie  consent  of  his  officer  must  be 
obtained.  This  has  been  eot.  and  so  far, 
therefore,  as  reeards  the  biU  of  suspension 

Sthe  Ikurl  ana  Countess  of  Straihmoret  1 
ink  it  unfoimded,  and  the  one  by  tiie 
Officers  of  State  unnecessary,  as  the  goods 


(a)  1  Shaw  and  Dnnlop,  Ko.  169. 


'*  that  there  is  no  precedent  ibr  the  sanctuary  of 
Holyrood  House,  or  for  the  palace,  affording 
any  protection  to  the  effects  oi  debtors  residing 


(a)  Bight  Hon.  Charles  Boyle. 
(6)  TFiJi/«rv.Jfife*,10East,578. 
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therein,  so  as  to  relieve  them  from  poinding  ; 
that  the  suspenders'  reasoning  could  apply  only 
to  the  Sovereign's  residence  in  the  palace,  whose 
presence  ought  not  to  be  disturbed  by  the  in- 
trusion of  persons  into  the  palace  without  his 
permission,  or  that  of  the  keeper  appointed  by 
him ;  that  the  diligence  in  question  was  autho- 
rised of  the  Baron  Bailie  of  the  abbey,  the  officer 
appointed  by  the  hereditary  keeper  of  the 
palace ; " 

and,  therefore,  repelled  the  reasons  of 
suspension,  and  found  the  letters  orderly 
proceeded. 

To  this  judgment  the  Court,  on  petition 
and  answers,  adhered  on  the  18th  Febru- 
ary 1823,  and  found  the  Earl  and  Countess 
and  their  mandatory,  jointly  and  severally, 
liable  in  expense8.(a) 

Lord  HEEMAifD  observed :  The  answers 
by  Laing  are  quite  satisfactory.  It  is  the 
execution  of  caption,  and  not  the  attach- 
ment of  movables  within  the  palace,  which 
creates  a  violation  of  the  privileges  of  the 
palace.  In  England  they  merely  extend 
to  the  protection  of  the  person. 

Load  Pbesidsnt  (6) :  I  am  of  the  same 
opinion ;  and  the  reason  why  a  caption  is 
not  allowed  to  be  executed  is,  that  it  is  to 
be  presumed  that  every  one  within  the 
is  engaged  in  the  service  of  the 


mg. 

Lord  Gillies  :  I  refused  the  bill  of  sus« 
pension,  and  I  adhere  to  my  original 
opinion. 

Lord  SuccoTH :  My  only  doubt  arises 
from  the  practice  in  England ;  but  in  the 
case  of  the  palace  of  Kensington,  one  of 
the  members  of  the  royal  family  was  re- 
siding there,  (c) 

Lord  Balg&ay  :  I  ooncur ;  and  the  only 
doubt  I  had  was,  whether  the  concurrence 
of  the  Bailie  had  been  correctly  got. 


The  Earl  and  Countess  appealed  against 
these  judgments ;  but  William  Lamg,  the 
respondent,  making  no  appearance  at  the 
bar  of  the  House  of  Lords,  the  case  was 
heard  ex  parte. 

Appellants, — The  £ang*s  person  is  in- 
violaole,  nor  can  his  presence  be  disturbed, 
whether  he  be  actually  or  virtually  pre- 
sent, by  the  executing  of  legal  diligence 
against  any  of  his  lieges  or  their  property, 
iffiis  protection  is  given  to  a  subject,  when 
within  the  precincts  of  a  royal  palace,  not 
as  an  indulgence,  but  because  an  indignity 
would  be  onered  to  Majesty.  It  is  one  of 
the  privileges  arising  out  of  the  King's 
prerogative,  and  ho](£  equally  in  Scotland 
as  in  England.  It  extends  not  only  to  the 
King's  dignified  officers,  but  to  the  ser- 

.   (a)  1  Shaw  and  Dnnlop,  169 ;  2,  200. 

(d)  Bight  Hon.  David  Hope. 

(c)  The  Duke  of  Sussex  resided  in  Kensing- 
ton Palace.    See  Winter  v.  Mills,  above,  p.  210. 


vants  of  the  palace.  It  protects  the  re- 
presentatives of  Majesty,  —  ambassadors, 
judges,  courts  of  justice,  &c.  There  is  no 
necessity  for  a  precedent.  The  King's 
prerogative  needs  no  statute,  or  dictum, 
or  judgment  of  a  court.  That  there  is  no 
precedent  of  poinding  or  executing  letters 
of  open  doors  within  the  palace  being  de- 
clared irregular,  is  a  powerful  fact  in 
favour  of  the  appellant.  We  never  could 
have  arrived  at  the  present  time  without 
such  a  breach  of  decency  being  attempted, 
if  even  the  most  distant  doubt  had  been 
entertained  on  the  point.  Practice  is  de- 
cidedly against  the  respondent.  It  is  ad- 
mitted that  within  the  abbey  of  Holyrood 
House  and  its  privileged  domains  a  caption 
cannot  be  executed ;  but  it  is  alleged  a 
poinding  and  letters  of  open  doors  may. 
The  privileges  of  the  abbey,  however,  as 
a  sanctuary,  and  the  privileges  of  the 
palace,  are  quite  different.  Poinding  may 
or  may  not  be  competent  within  the  abbey, 
but  that  cannot  affect  the  royal  preroga- 
tive attaching  to  a  palace.  The  Baron 
Bailie  only  concurred  to  a  poinding  of  the 
effects  within  the  sanctuary.  But  it  is  of 
no  consequence  to  the  legal  argument 
whether  he  concurred  or  not.  It  was  con- 
tended, however,  in  the  Court  below,  that 
Holyrood  House  was  not  entitled  to  the 
privilege  arising  from  the  royal  preroga- 
tive; that  it  is  a  different  case  where  a 
palace  is  the  actual  royal  abode,  and 
where  it  is  not.  But  once  a  palace,  al- 
ways a  palace(a)— ^nd  Holyrood  House  has 
been  so  used  and  occupied  from  time  to 
time,  as  to  the  reigning  monarohs  'seemed 
meet.  The  Eang  has  many  palaces,  but 
he  cannot  personally  occupy  them  all  at 
once.  It  is  impossible  to  say  how  soon  it 
may  please  a  monarch  to  change  his  resi- 
dence. As  far  as  the  royal  prerogative 
is  concerned,  Holyrood  House  is  as  much 
a  palace  as  it  was  in  the  days  of  the  Stuarts, 

Lord  Giffobd(&)  :  It  is  admitted  that 
within  Holyrood  House  the  person  of  a 
debtor  is  protected  P 

W,  Brougham:  We  are  afraid  that  pro- 
tection is  in  that  case  put  upon  the  plea 
of  sanctuary — ^the  abbey  privilege. 

Lord  GiPf  OKB :  It  is,  in  the  pleadbgs, 
put  on  the  palace. 

The  House  of  Lords  ordered  and  ad- 
judged that  the  interlocutor  complained  of 
be  revei'sed 

Feb.  22,*  1826.  — Lord  Gippoed  j  My 
Lords,  the  Question  here  is,  whether  the 
diligence  or  poinding,  accompanied  by 
letters  of  open  doors,  which  is  an  autho- 


(a)  See  judgment  of  Chitty,  J.,  in  ConUte  v. 
I)e  la  Bere,  22  Ch.  D.  818,  and  Lord  Aduoeate 
V.  Hunt,  L.E.  I  So.  App.  85. 

(6)  Master  of  die  Bolls  and  Deputy  Speaker  of 
the  House  of  Lords. 
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lity  to  enter  forcibly  the  house  and  apart - 
ments«  against  the  goods  and  effects  of  a 
person  residing  in  we  palace  of  Holvrood 
Honse,  can  be  there  legally  execntea.  It 
is  a  matter  of  regret  that  I  have  not  had 
the  advantage  of  knowing  on  what  pre- 
cise ^[rounds  the  Conrt  below  proceeded 
in  giving  the  judgment  appealed  from ; 
nor  nave  1  had  the  assistance  of  the  argu- 
ments which  mi^ht  have  been  used  by  the 
respondent.  This  last  circumstance  made 
me  feel  it  a  duty  to  look  at  the  case  with 
more  attention  and  minuteness,  than  would 
otherwise  have  been  required/  There  is 
not  much  to  be  found  in  the  law  of  Scot- 
land as  to  the  privilege  in  question.  (His 
Lordship  here  described  the  locality  of  the 
abbey  and  palace.)  Your  Lordships  thus 
see  that  there  remains  in  Scotland  the  pri- 
vilege which  formerly  belonged  to  abbeys. 
It  so  happened  that  within  the  precincts 
of  this  sanctuary,  and  attached  to  the 
abbey,  a  royal  palace  was  built,  which 
became  the  residence  of  the  monarchs  of 
Scotland.  It  is  admitted  that  this  palace 
still  retains  the  semblance  of  a  royal 
residence— that  it  has  a  guard  of  honour 
—  officers  heritable  and  otherwise  —  that 
it  was  BO  described  in  the  royal  warrant 
granted  to  Lady  Strathmore  to  occupy  the 
apartments  assigned  to  her ;  and  when  his 
Majesty  lately  went  to  Scotland,  he  held 
his  Court  there.(a)  It  is  not  disputed  that 
this  privilege,  which  I  believe  exists  in  all 
civilized  countries,  would  protect  against 
the  diligence  complained  of,  if  the  Kin^ 
actuallv  resided.there.  See  Erskme'a  Insti- 
tutes (4,  3,  25),  where  the  author  talks  of 
Holyrood  House  as  a  royal  palace.  This 
privile|^  is  given,  not  merely  because 
otherwise  the  King  might  be  deprived  of 
the  services  of  his  domestics,  but  that  it 
is  not  seemly  that  the  royal  palace  or  the 
roytJ  presence  should  ble  exposed  to  be 
made  a  scene  of  disturbance  or  oonfer- 
ence.(&)  As  to  actual  residence,  that  point 
came  before  the  Court  of  King's  Bench, 
in  a  question  relative  to  Kensington 
Palaoe.(c)  The  same  objection  as  here 
was  then  made. 

But  the  question  is,  whether  Holyrood 
House  is  not  to  be  oonsidered  as  a  royal 
palace  P  and  if  so,  whether  this  privileffe, 
which  attaches  not  to  the  person  or  goods, 
but  to  the  place,  should  or  does  afford 
a  pKTotection  against  the  diligence  com- 
plained of,  although  the  King  may  not 
nave  resided  there  for  a  great  many 
years  P  Now,  looking  to  the  existing  state 


(a)  When  in  Scotland  George  4  resided  at 
Dalkeith  Palace. 

(6)  See  remarks  of  Blackburn,  J.,  on  this 
pasiage  in  A,  O.  v.  Dakin,  L.B.  8  Ex.  p.  293 ; 
and  L.B.  4  B.  &  I.  p.  859. 

(c)  See  above. 


of  the  palace,  the  ceremonial  still  kept  up 
there,  the  royal  permission  to  reside,  and 
the  other  circumstances  all  tending  to 
show  that  it  is  to  this  hour  viewed  as  a 
palace  to  the  King — and  considering  that 
this  privilege  in  Scotland  is  the  same  as 
the  privilege  recognised  and  sanctioned 
here,  I  cannot  agree  that  the  privilege 
does  not  attach  and  save  the  effects  in  the 
royal  residence  from  being  carried  off  by 
poinding.  The  diligence  granted  here 
was  actually  to  force  the  apartments.  As 
to  the  permission  given  by  the  Baron 
Bailie  of  the  abbey,  it  was  a  permission  to 
poind,  not  to  use  letters  of  open  doors ; 
and  it  applied  to  the  sanctuary,  and  did 
not  bear  to  extend  to  the  palace.  But  here 
the  privilege  claimed  is  not  what  attaches 
to  ine  sanctuary,  but  to  the  palace ;  and 
the  circumstance  of  the  palace  being 
placed  within  the  precincts  of  the  sane* 
tuary  cannot  affect  or  impair  the  privilege 
of  the  palace.  In  absence,  therefore,  of 
all  authority  to  show  that  this  diligence 
had  ever  been  attempted  before — it  being 
nnquestionable  that  Holyrood  House  has 
not  been  abandoned  as  a  royal  palace  by 
his  Majesty,  and  that  actual  presence  of 
the  King  is  not  necessary  to  preserve  the 
existence  of  the  privilege— however  much 
I  may  deplore  that  my  opinion  does  not 
coincide  with  that  of  the  Court  below,  I 
cannot  move  your  Lordships  to  affirm  the 
judgment  brought  before  us.  I  may  add 
that,  although  the  question  was  not  de- 
cided on  its  merits,  I  perceive  that  the 
Second  Division,  on  advising  the  bill  of 
suspension  presented  by  the  Officers  of 
State,  entertained  sentiments  different 
from  what  have  led  to  the  judgment,  (a) 


Matbbials  madb  U8B  OF. — The  report  is 
taken  from  2  Wilson  and  Shaw,  I. 


(a)  Appellants'  authorities  : — Maitland's  His- 
tory, p.  144  ;  Boss's  Lectures  v.,  1,  p.  888, 144 ; 
8  Coke,  45,  p.  140 ;  2  Baymond's  Beports,  978 ; 
4  Campbell,  p.  45;  and  10  East's  Beports, 
p.  578 ;  Chitty  on  Prerogative,  c.  14. 

See  also  Bogo  de  Clare,  Prynne's  Parlia- 
mentaiy  WritM,  4th  part,  819;  4  Inst.  24; 
Nyerford*8  Case,  8  Instit.  c.  45,  p.  140 ;  Elder- 
ton* a  Case  (as  to  Whitehall  Palace),  2  Ld.  Baym. 
978;  8  Salk.  91,  284;  Winter  v.  Miles,  (as 
to  Kensington  Palace)  (1809),  10  East,  578  ; 
Batson  v.  McLean  (1813),  2  Chit.  51 ;  Sard  v. 
JWreif  (1822),  2  Dow.  &  Byl.  250;  Earl  of 
Hadin^an  v.  Ih^  (1826),  4  Sh.  &  D.  830 ; 
A.  Q,  V.  Donaldson  (1842)  (as  to  Kensington 
Palace),  10  M.  &  W.  117 ;  Beg,  v.  PonsoiUnf 
(1842)  (as  to  Hampton  Court),  8  Q.B.  14  ; 
A,  O,  V.  Vakin,  (1870)  as  to  Hampton 
Court),  L.B.  4  HL.  888;  Combe  v.  Ve  la 
Bere  (1882)  (as  to  the  Palace  of  Westminster), 
22  Ch.  D.  816;  BisseU's  Law  of  Asylum; 
Leist's  Alt-Arisches  Jus  Gentium  17. 
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MANNERS  AND  MILLER,  1        .       „      ^^xt«.«  r,T>TXTm^«c, 
BUCHAN  AND  OTHERS;;«^«""*  ^^^  ™«S  PRINTERS. 


Judgment  of  the  Court  of  Session,  on  May  12,  1826,  as  to  the 
Royal  Prerogative  in  regard  to  the  printing  of  Bibles,  New 
Testaments,  ,  AND  Book  of  Common  Prayer  in  Scotland.  (Re- 
ported in  2  Shaw  and  Dunlop,  275,  and  4  Shaw  and  Dunlop,  659.) 

Judgment  of  the  House  of  Lords,  on  July  21,  1828,  on  AppEAii 
from  THE  Court  of  Session.  (Reported  in  3  Bligh,  N.S.,  391,  and 
3  Wikon  and  Shaw,  268.) 

By  rojal  letters  patent  ander  the  Seal  of  Great  Britain,  granted  in  1785,  the  patentees  were 
appointed  sole  King*8  printers  for  Scotland,  so  fietr  as  such  appointment  might  be  con- 
sistent with  the  Act  of  Union  and  the  laws  of  Great  Britain,  with  (in  particular)  the  sole  privilege 
of  printing  in  Scotland,  in  the  English  tongue,  the  Bible,  the  New  Testament,  Books  of  Psalms, 
Books  of  Common  Prayer,  Confessions  of  the  Faith,  and  the  larger  and  shorter  Catechisms,  and 
the  sole  privilege  of  printing  in  Scotland  Acts  of  Parliament  and  other  official  documents ;  with 
an  express  prohibition  under  penalty  of  forfeiture  of  importation  of  any  books  or  documents  of 
the  above  descriptions  from  any  **  places  beyond  the  seas  *'  without  the  license  of  the  patentees. 

Proceedings  were  taken  in  Scotland  by  the  patentees  to  restrain  the  importation  into  and  sale  in 
Scotland  of  Bibles  and  Books  of  Common  Prayer,  &c.  printed  in  England  by  the  King's  printers 
in  England. 
1.  Ground  of  the  Prerogaiive  Right  to  grant  Monopolies  of  Printing, 

Held  by  Lord  Lyndhurst,  L.O.,  delivering  the  judgment  of  the  House  of  Lords — 

The  prerogative  of  the  Crown  in  England  and  Scotland  to  grant  the  exclusive  right  to 
pnnt  the  Bible  rests  on  the  duty  imposed  upon  the  Sovereign  as  chief  executive  magis- 
trate to  superintend  the  publication  of  the  works  upon  which  the  established  doctrines  of 
our  religion  are  founded,  so  that  these  works  may  be  published  in  a  correct  and  authentic 
form; 

This  duty  and  the  corresponding  prerogative  are  the  same  in  Scotland  as  in  England ; 

The  Sovereign  is  guardian  and  protector  of  the  Church  and  State  in  Scotland  as  in  England. 

1,  Translation  of  the  Bible,  Confession  of  Faith,  j*c. 

The  translation  of  the  Bible  was  introduced  in  both  England  and  Scotland  under  the 
sanctions  of  the  Head  of  the  Church,  namely,  the  King  and  the  Bishops  in  England  and 
the  General  Assembly  in  Scotland ;  and  in  Scotland,  unless  the  General  Assembly  should 
order  otherwise,  the  use  of  it  is  obligatory  in  churches  as  it  is  in  the  churches  of  England ; 

As  the  Confession  of  Ffuth'and  the  Longer  and  Shorter  Catechisms  in  Scotland  have  been 
adopted  by  the  proper  ecclesiastical  authorities,  the  printing  of  them  comes  within  the  same 
principle  as  that  of  the  Bible. 

The  Act  of  1690,  establishing  the  Presbyterian  form  of  church  as  the  Church  of  Scotland, 
did  not  take  away  from  the  King  the  exclusive  right  which  he  previously  had  while 
Episcopacy  existed  to  print  the  Bk>ok  of  Common  P^yer. 

«.  Effect  of  the  Patent. 

The  exclusive  right  to  print  books  involves  the  right  and  du^  to  exclude  all  others  from 

circulating  as  well  as  printing ; 
This  right,  when  g^ranted  by  patent  to  others,  is  not  limited  by  the  addition  in  the  patent  of 

an  express  prohibition  against  importation  from  beyond  the  seas ; 
Such  exclusive  right  is  not,  by  reason  of  excluding  importation  of  books  from  England, 

contrary  to  the  Acts  of  Union. 
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In  1785,  the  King,  by  a  commission  or 
letters  patent  under  the  Union  Seal,  after 
narrating  a  former  parent  of  the  office  of 
King's  printer,  nommated  and  appointed 
Jamea  MwfUer  Blair  and  John  Brtu:e,  their 
heirs  and  assigns,  for  forty-one  years — 

"Bolos  et  anieos  nostrofl  architypographos, 
in  Ula  parte  regni  nostri  Magnie  Britannise 
Scotia  vocata,  i^oe  pro  spatio  qnadraginta 
imiiis  annomm,  computando  ab  et  post  ezpira- 
tionem  diplomatis,  pro  prsesenti  existensis,  pra)- 
fato  Alexandre  Kincai^  pro  simili  spatio  qnad- 
raginta unius  annomm  ooncessi;  cum  plena 
potestate  ipsis  Jacobo  Hnnter  Blair,  et  Joanni 
Brace,  conjunctim  eornmqne  hsredibos,  assig- 
natis,  sen  substitutis,  antedictis,  prvfato 
monere  et  officio,  dnrante  spatio  antedicto, 
utendi,  ezercendi,  et  gaudendi,  cam  omni- 
bus proficuis,  emolnmentis,  immunitatibus, 
exemptionibus,  et  privilegiis  quibuscunque 
eidem  spectantibus,  in  quantum  cum  articulis 
Unionis,  legibusqne  Magna  Britannia  nunc 
ezistentibus,  eongrunnt:  Et  speoiatim,  solum 
et  unicum  priyilegium  imprimendi  in  Scotia, 
Biblia  Sacra,  Nova  Testamenta,  Psalmorum 
libros,  libros  Precum  Coidmunium,  Coiifes* 
siones  Fidei,  mi^ores  et  minores  Catecbismos 
in  lingua  Anghcana;  necnon  solam  potes- 
tatem  unprimendi  et  reimprimendi  acta  Par- 
liamenti,  edicta,  proclamationes,  omnesjine 
alias  cbartas  in  usum  nostrorum  publico- 
rum  in  Scotia  officionim  imprimendas :  Et 
generaliter  omne  quod  ibidem  publicandum 
eiit,  auctoritate  reg^,  imprimendi  et  reimpri- 
mendi :  Prohiben.  per  prasentes,  omnes  alias 
personas  quascunque,  tam  natiyos  quam  ex- 
traneos,  imprimere  vel  reimprimere,  sen  imprimi 
sea  reimpnmi  in  Scotia  causare,  tcI  importare 
Bcu  importari  facere  in  Scotiam,  a  quibusvis 
locis  transmarinis,  uUos  diet  librorum,  et 
chartarum  publicarum  supra  mentionat  absque 
licentia  Tel  auctoritate  a  diet.  Jacobo  Hunter 
Blair  et  Joanne  Bruce,  haredibus  coram,  as- 
signatis,  yel  substitutis,  sub  pana  confiscationis 
onmium  talium  librorum,  chartaramque  publi- 
carum, ita  impress,  seu  importat.  in  Scotia ;  unius 
eorund.  dimidii  ad  nos^  alteriusqne  in  usum  diet. 
Jaoobi  Hunter  Blair  el  Joannis  Brace,  eoramqne 
antedict."(a) 

For  several  years  the  King's  printers  in 
England  and  Scotland  had  tacitly  tolerated 
the  importation  into  the  two  Kingdoms  of 
books  printed  by  them  respectiyely.  Bnt 
active  and  rigorons  measures  having  been 
adopted  by  the  Elin^s  printers  in  England 
to  exclude  Scotch  Bibles  from  being  mtro- 
dnoed  into  that  country,  (&)  the  King's  prin- 
ters in  Scotland  presented  a  bill  of  sus- 
pension and  int^tUct   against   Mcmner§ 

(a)  The  text  of  the  patent  is  printed  in  Ap- 
pendix to  Beport  of  Select  Comnuttee  on  King's 
Printers'  Patents,  251,  XVIII.  1881-3S.  As  to 
the  history  of  it,  see  Minutes  of  Evidence,  pp. 
84,  181. 

(6)  See  Univeniti—  of  Oxford  and  Cam-' 
kndg€  V.  Rkkardtmi,  6  Yes.  689. 


wnd  MUhr,  booksellers  in  Edinburgh,  and 
several  other  booksellers,  from  importing, 
selling,  or  exposing  to  sale  any  of  Hie 
books  contained  in  the  Scotch  King's 
printers'  Commission,  which  were  not 
printed  at  the  Scotch  King's  printer's  press 
or  under  their  authority.  The  bill  was 
passed  to  try  the  question  of  right. 

The  LoBD  Obdinabt  repelled  the  reasons 
of  susi^nsion,  and  refused  the  interdict; 
bnt  this  interlocutor  was,  "  in  respect  of 
the  decision  22nd  May  1790,  JSTin^'s 
Printers  v.  BeU  and  Bradfute,**  recalled, 
and  informations  on  the  whole  cause 
ordered  to  the  Court. 

Thereafter,  on  a  hearing  in  presence, 
the  Court  (7th  March  1823;  suspended  the 
letters  simpliciter,  granted  interdict,  and 
decerned.  (^ 

Manners  and  MtUer  appealed,  and  main- 
tained that  the  letters  fmtent  founded  on 
by  the  respondents  did  not  by  their  true 
meaninff  and  constitution  vest  in  them 
any  r^t  or  title  to  complain  of  or  pre- 
vent the  free  importation  from  England 
of  Bibles  printed  by  lawful  authority 
there ;  and  this  was  made  manifest  by  the 
prohibition  being  directed  only  against 
tx)oks  brought  a  quibusvis  locis  trans* 
marinis. 

The  respondents,  on  the  other  hand,  con- 
tended that  the  words  of  the  patent  dis- 
tinctly conferred  the  sole  right  of  printing 
in  SoDtland  the  books  specified  in  t^e 
commission,  and  that  the  verbal  criticism 
was  unauthorised. 

June  29, 1825.— Lord  Gifk)Kd(5)  :  This 
question,  which  is  one  of  very  great  impor- 
tance, was  discussed  fully  at  your  Lord- 
ship's bar,  namely,  whether  the  respon- 
dents, under  the  patent  they  bold  from|the 
Crown  in  Scotland,  conferring  upon  them 
the  sole  right  of  printing  works  of  this 
description,  have  tne  right  to  prevent  any 
other  person  i^m  selling  wilhm  Scotland 
Bibles  and  the  other  books  mentioned. 

The  patent  granted  to  the  respondents 
gives  the  sole  and  unlimited  privilege  of 
printing  within  Scotland  Bibles,  New 
Testaments,  Psalm  Books,  Books  of  Com- 
mon Praver,  Confessions  of  Faith,  or  larger 
or  smaller  Catechisms,  in  the  Engush 
tongue ;  and  jour  Lordships  will  perceive, 
by  the  decision  of  the  Court,  they  have 
granted  a  suspension  and  interdict  as  ap- 
plying to  all  those  books — Bibles,  New 
Testaments,  Psalm  Books,  Books  of  Com- 
mon Prayer,  Confessions  of  Faith,  or 
larger  or  smaller  Catechisms. 

My  Lords,  the  question  mainly  agitated 
at  your  Lordshipr  bar,  and  I  may  say  the 


(a)  8  Shaw  and  Dunlop,  875. 
(6)  Matter  of  the  Bolls  and  Deputy  Speaker 
of  the  House  of  Lords. 
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Liturgy  of  the  Church,  (a)  Now  your  Lord- 
ships perceive  that  this  interdict  applies 
not  only  to  Bibles,  New  Testaments,  Psalm 
Books,  and  Books  of  Common  Prayer, 
which  I  apprehend  mean  books  of  English 
Communion,  but  Confessions  of  Faith 
(whether  the  Scotch  Confession  of  Faith  or 
the  Thirty-nine  Articles  does  not  appear). 
With  respect  to  some  of  those  works  it 
may  be  that  the  prerogative  of  the  Crown 
of  Scotland  may  be  larger  than  the  prero- 

gative  of  the  Crown  of  England.  But,  my 
lOrds,  upon  looking  into  the  statute  of 
1690,  by  which  we  all  know  the  church 
government  in  Scotland  was  settled,  there 
is  in  this  remarkable  passage  with  respect 
to  the  Bible(6)  :— 

Chap.  1,  section  8.  "  The  Old  Testament  in 
Hebrew  (which  was  the  native  language  of  the 
people  of  God  of  old),  and  the  New  Testament  in 
Greek  (which  at  the  time  of  the  writing  of  it  was 
most  generally  known  to  the  nation),  being  im- 
mediately inspired  by  God,  and  by  his  singular 
care  and  providence  kept  pure  in  all  ages,  and 
therefore  authentioall ;  so  as,  in  all  controversies 
of  religion,  the  church  is  finally  to  appeal  unto 
them.  But  because  these  original  tongues  are 
not  known  to  all  the  people  of  God  who  have  a 
right  unto  and  interest  in  the  Scriptures,  and  are 
commanded  in  the  fear  of  God  to  read  and 
search  them,  therefore  they  are  to  be  translated 
into  the  vulgar  language  of  every  nation  unto 
which  they  come,  that  the  Word  of  God 
dwelling  plentifully  in  all,  they  may  worship 
Him  iu  an  acceptable  manner;  and  through 
patience  and  comfort  of  the  Scriptures,  may 
have  hope."(^) 


only  question  discussed  at  any  length 
principally  turned  upon  the  language"  of 
this  patent ;  and  it  was  contended  on  the 
part  of  the  appellants  that,  although  the 
sole  right  of  printing  had  been  conferred 
by  this  patent  of  1785,  and  by  a  previous 
patent  to  other  persons,  yet  that  the  pro- 
nibitory  clause  in  the  patent  prohibiting 
the  importation  of  books  of  this  description 
into  Scotland  did  not  exclude  importation 
from  England ;  and  I  will  tell  your  Lord- 
ships why  it  was  so  contended.  The  pro- 
hibition is — 

**  of  all  other  persons  whatsoever,  as  well  natives 
as  foreigners,  from  printing,  or  causing  to  be 
printed  in  Scotland,  or  importing  or  causing 
to  be  imported  into  Scotland  from  whatsoever 
places  beyond  the  seas,  any  of  the  said  books 
and  public  charters  above-mentioned." 

The  appellants  contended  that  this  pro- 
hibition could  only  apply  to  parts  beyond 
the  seas,  and  could  not  be  contended  to 
apply  to  England,  and  that  they  had  a 
right  to  carry  to  Scotland  these  books 
printed  by  the  Universities  or  by  the  King's 
printer  in  England.  In  answer  to  this  it 
was  contended  that  as  the  sole  right  was 
conferred  of  printing  in  Scotland  books  of 
this  description,  that  the  respondents  had 
the  right  of  preventing  any  books  of  that 
description  from  being  sold  in  Scotland 
when  printed  elsewhere.  Your  Lordships 
find  by  the  decision  of  tho  Court  of  Scot- 
land that  the  exclusive  right  has  been 
confirmed. 

My  Lords,  in  the  discussion  of  this  caso 
at  your  Lordships'  bar,  the  prerogative  of 
the  Crown  to  grant  such  a  monopoly  in 
Scotland  was  almost  conceded  by  the 
appellants  to  the  respondents;  and  I 
observe  in  their  case  that  they  say : — 

"  It  is  not  necessary  to  enter  into  any 
curious  inquiry  in  regard  to  the  extent  or 
foundation  of  the  royal  prerogative  in  this  case. 
They  do  not  dispute  that  his  Majesty,  as  King 
of  Scotland,  has  a  prerogative  right  to  confer 
upon  his  printers  in  that  country  an  exclusive 
right  to  print  all  Bibles,  New  Testaments,  and 
other  privileged  books,  and  also  to  prohibit  all 
other  persons  from  printing  the  same  within 
Scotland." 

My  Lords,  in  considering  this  case 
since  it  was  argued,  which  I  liave  had  an 
opportunity  of  doing,  it  appears  to  me 
that  a  very  important  question  in  ihis 
case  has  not  been  fully  discussed.  I 
apprehend  that  the  prerogative  in  this 
country  to  grant  the  right  of  printing 
Bibles,  New  Testaments,  &o.,  belongs  to 
the  King,  as  supreme  head  of  the  Church, 
and  he  only  has  a  right  to  the  publication 
of  the  Book  of  Common  Prayer,  and  the 


Now,  I  cannot  find  that  by  any  act  of 
the  Crown  of  Scotland,  or  the  Govern- 
ment of  Scotland,  there  has  been  any 
authorised  translation  of  the  Bible  for  the 
use  of  the  people  of  Scotland.  I  hav© 
been  unable  to  find  such,  if  any  there  is. 
I  believe  there  is  none.(cQ  Then  comes  the 
question,  whether  supposing  the  privilege 
of  the  Crown  in  Scotland  was  the  same  as 
in  England,  to  authorise  a  translation  of 
the  Bible,  yet,  not  having  done  so,  is  it 
competent  for  the  Crown  of  Scotland  to 
say,  you  shall  not  import  into  Scotland  an 
authorised  translation  of  the  Bible  by  the 
law  of  England? 

With  respect  to  the  Book  of  Common 
Prayer,  if  it  alludes  to  the  Book  of  Com- 
mon  Prayer  of  England,  that  is  no  part  of 
the  Church  EstabHshment  of  Scotland 
and  has  the  Crown  of  Scothmd  the  privi- 
lege to  say  that  that  which  is  the  form  of 


(a)  See  Miliar  v.  Taylor,  4  Bur.  2388. 

(6)  Act  ratifying  the  Confession  of  Faith 
and  iettling  the  Presbyterian  Church  Govern- 
ment (Act,  1690,  c.  6). 

(c)  See  Burton's  History  of  Scotland  6,  401, 
and  below,  p.  237. 

(rf)  See  below,  p.  237. 
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the  liturgy  of  the  Chnroh  of  England, 
with  which  th^  have  nothing  to  do,  shall 
not  he  sold  in  Scotland,  nnless  printed  hv 
the  King's  printer  in  Scotland  P  With 
respect  to  tne  Confessions  of  Faith,  there 
affain,  I  say  of  this  Confession  of  Faith, 
which  I  hold  in  my  hand,  published  in 
1690  (which  is  the  Confession  of  Faith 
adopted  in  Scotland,  and  authorised  by 
the  Crown)  the  Crown  having,  as  was 
contended,  and  not  denied,  the  same  sort 
of  privilege  in  Scotland  as  to  the  printing 
Acts  of  State,  and  those  particular  works 
which  are  peculiar  to  the  Church  of 
Scotland,  if  there  be  any  such,  then  I  sa^ 
it  may  have  that  privilege.  But  has  it 
the  privilege  of  prohibiting  the  printing 
or  selling  m  Scotland  the  form  of  prayer 
of  the  Church  of  England,  with  which 
form  of  prayer  they  themselves  say  they 
have  nothing  to  do  in  Scotland  P  So,  as 
to  the  Psalms,  there  may  be  Psalul  Books 
in  Scotland  which  are  peculiarly  used  by 
the  Church  of  Scotland.  Whether  thej 
have  the  power  of  preventing  surrepti- 
tious copies  of  them,  I  know  not.  Then, 
as  to  the  larger  or  smaller  Catechism,  it 
is  possible  thejr  have  such  works. 

These  questions  appear  to  me  important, 
and  perhaps  I  ought  to  take  blame  to 
myself  for  not  at  the  time  of  the  argument 
having  suggested  these  difficulties;  but 
they  did  not  then  occur  to  me,  for  my 
attention  was  turned  to  the  prohibitory 
clause. 

A  good  deal  of  the  argument  turned 
upon  a  case  cited  at  the  bar,  which  wa^ 
said  by  the  appellants  to  be  the  converse  of 
this,  (a)  In  that  case  it  was  decided  that 
the  Swing's  printer  in  England  had  a  right 
to  prohibit  Bibles  printed  in  Scotland  from 
being  circulated  .in  England,  because  it 
would  be  an  infringement  of  the  preroga- 
tive which  conferred  the  right  upon  a 
particular  individual;  and  passages  were 
cited  from  the  judgment  pronounced  by 
the  very  able  Lord  Chancellor  of  the 
present  day.(&)  He  was  of  opinion  that 
the  power  was  reciprocal.  He  seemed 
to  aomit  that  the  Scotch  printer  could 
prevent  the  English  printer  from  selling 
the  English  Bibles  or  Book  of  Common 
Prayer  in  Scotland :  but  the  attention  of 
the  Lord  Chancellor  and  the  noble  Lord 
who  assisted  was  not  drawn  to  the  rights 
of  the  Church  of  Scotland ;  nor  do  I  see 
anything  in  the  judgment  that  warranted 
the  contusion  tnat  he  had  formed  a  de- 
cisive opinion  upon  that  point,  but  there 
are  passages  that  are  thought  to  bear  that 


(a)  Unwersitie$  of  Oxford  and  Cambridge  v. 
RuAardton,  6  Yes.  689. 
(6)  Lord  Eldon. 


way.  Thinking,  as  I  do,  that  these  points 
which  have  not  been  discussed  ought  to  be 
discussed,  I  have  considered  with  myself 
whether  in  such  a  case  as  this  I  ought  not 
to  ask  your  Lordships  to  remit  this  case 
to  the  Court  of  Session,  in  order  that  these 

Soints  may  be  considered ;  but  if  I  was  to 
0  that,  I  have  no  doubt  your  Lordships 
would  have  this  case  again  before  you. 

It  therefore  seems  to  me,  with  a  view  to 
save  expense  to  the  parties,  and  the  delay 
that  would  take  place,  that  it  would  be 
better  for  me  to  ask  your  Lordships  to 
adjourn  the  case  till  the  next  session  of 
Parliament,  and  have  a  further  argument 
upon  this  question  that  affects  the  privilege 
of  the  Crown  of  Scotland,  exercised  in 
Scotland  over  works  of  this  nature.  Your 
Lordships  have  had  an  argument  directed 
to  the  various  species  of  works  interdicted 
by  this  interlocutor,  some  of  which  may, 
for  aught  I  know,  come  within  the  pre- 
rogative of  the  Crown  of  Scotland,  confer- 
ring a  monopoly  upon  the  printer ;  but  I 
do  not  profess  to  have  formed  any  opinion 
upon  the  subject.  It  is  of  great  importance 
to  consider  whether  the  prerogative  of 
Scotland  can  extend  to  a  translation  of 
the  Bible,  which  the  Crown  of  Scotland  has 
never  authorised  itself.  If  it  has,  we  shall 
be  informed  of  it.  Is  it  the  translation 
printed  in  England,  or  what  translation 
of  the  Bible  is  it  which  the  King's  printer 
in  Scotland  has  the  sole  privilege  of  print- 
ing P  Is  it'  every  Bible  or  the  English 
translation  P  I  apprehend  the  principal 
question  in  this  case  will  turn  mamly  upon 
the  printing  of  the  Bible  and  the  New 
Testament. 

Under  these  circumstances,  however  re- 
luctant I  am,  as  your  Lordships  will  think 
I  must  be,  to  delay  the  parties  from  the 
judgment  they  are  entitled  to  at  your 
Loraships'  hands,  yet,  having  had  time  to 
consider  these  points,  which  did  not  occur 
to  me  upon  the  argument  (my  attention 
being  directed  to  the  consideration  of  the 
clause  upon  which  the  great  stress  of  the 
argument  lay),  I  should  propose  not  to 
come  to  a  decision  of  this  case  at  present, 
but  that  the  next  session  of  Parliaonent  it 
should  be  argued  by  one  counsel  on  each 
side.    As  it  is  a  question  of  so  much  im- 

rrtanoe,  I  would  not  restrict  it  to  that, 
should  hope,  when  the  discussion  takes 
place,  that  your  Lordships  will  be  assisted 
oy  others,  who  will  aid  your  Lordships  in 
the  determination  of  it  much  better  than 
myself.  It  is  a  case  of  great  importance 
to  the  public,  as  well  as  the  parties; 
therefore  the  result  of  my  recommendation 
to  your  Lordships  is  to  delay  this  judgment 
till  the  next  session. 

The  case  was  accordingly  adjourned. 
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gnrded  as  the  translation  of  a  foreign 
Prince,  and  that  there  had  been  no  use  so 
nniform  as  to  found  such  an  exclusive 
ri^ht ;  and  that  such  being  the  case,  the 
Xing  had  no  authority  to  prohibit  the 
importation  of  that  translation  into  Scot- 
land. 

With  regard  to  the  extent  of  the  right 
bestowed  on  the  suspenders,  and  suppos- 
ing  that  the  Eanghad  the  power  to  bestow 
it,  they  contended— (1 )  that  the  right 
conferred  was  merely  that  of  printing,  and 
not  of  selling,  and,  (2)  that  the  prohibi- 
tion against  importation  was  directed  only 
against  books  brought  a  quibusms  locts 
tranamarinis,  which  could  not  apply  to 
England,  the  more  especially  as  the  for- 
mer patents  prohibited  importation  a 
quovis  loco  extra  iUam  partem  regni  noatri 
MagncB  BrUanni<B  Scotiam  vocat.  aut  a  loc-is 
transmarvnis ;  whereas  the  present  one 
had  been  limited  to  places  beyond  the  sea. 

To  the  plea  as  to  the  royal  prerogative 
it  was  answered  that  the  King,  both  as 
the  chief  civil  magistrate,  and  as  head  of 
the  National  Church,  in  relation  to  the 
preserving    and    supporting    of   religion 

Eure  and  entire,  had  the  right,  and  it  was 
is  Tteculiar  duty,  to  protect  the  religion 
of  tne  country  by  publishing,  either  by 
himself  or  by  the  aid  of  persons  to  whom 
he  chose  to  delegate  his  authority,  those 
books  which  contained  the  doctrines  of 
religion,  and  above  all  the  Holy  Scrip- 
tures; that  such  a  right  and  duty  must 
exist  in  the  first  magistrate,  wherever 
reliffion  formed  part  of  the  law  of  the 
land;  that,  accoraingly,  this  prerogative 
was  supported  by  long  and  inveterate 
usage ;  and  that  the  present  translation  of 
the  Bible  had  been  received  and  recognised 
as  containing  the  true  doctrines  of  our 
religion,  and  therefore  the  King,  in  rela- 
tion to  Scotland,  was  entitled  to  appoint 
printers  to  print  that  translation,  and,  as 
a  consequence,  to  prohibit  the  distribu- 
tion of  any  others  than  those  which  were 
so  printed. 

With  regard  to  the  extent  of  the  right 
ao4)U]red  by  the  suspenders,  they  main- 
tained— 1.  That  the  Crown  having  dele- 
gated to  them  the  ri^ht  of  printing  this 
necessarily  carried  with  it  the  correlative 
right  of  preventing  the  interference  of 
others,  and  oonsequentlv  the  privilege  of 
original  sale ;  and,  2.  That  the  prohibitive 
clause,  being  intended  to  protect  the  right, 
could  not  be  construed  so  as  to  restrict 
it ;  and  that  even  if  it  were  so  limited,  the 
only  oonsequence  would  be,  not  that  the 
right  of  importation  was  vested  in  the 
chargers,  but  that  the  prerogative  to  this 
extent  remained  in  the  Gromi. 

The  Court,  by  a  minority,  adhered  to 
the  interlocutor,  bat  of  consent  recalled 


In  the  meantime,  however,  the  question 
came  under  discussion  in  a  similar  sus- 
pension and  interdict  presented  to  the 
Court  of  Session  by  the  King^s  Printers 
against  Buchan  and  others,  members  of 
the  Edinburgh  and  Glasgow  Bible  Socie- 
ties, praying  to  have  them  also  interdicted 
from  importing  Bibles  from  England,  so 
as  to  protect  the  suspenders*  exclusive 
right  of  printing  those  made  use  of  in 
Scotland. 

The  Lord  ORDiNABr  suspended  the 
letters  MTn^^Ztci^  and  granted  interdict : — 

"  In  respect  of  the  chargers  having  failed  to 
point  out  any  distinction  between  the  matters 
at  issue  in  the  present  process  of  suspension, 
and  those  determined,  after  the  fullest  discus- 
sion and  consideration  bj  the  First  Division  of 
the  Court,  in  the  case  of  the  King*8  Printers 
and  Messrs,  Manners  and  Miller,  and  other 
booksellers  in  Edinburgh;  and  that  no  docu- 
ments which  appear  to  the  Lord  Ordinary 
materially  to  affect  the  grounds  of  that  judg- 
ment are  now  founded  on  which  were  not  before 
the  Court  as  aforesaid,  or  that  any  allegations 
in  point  of  fact  are  made  by  the  clunkers, 
different  from  those  which  were  made  in  the 
■aid  case  before  the  Court** 

Buchan  and  others  reclaimed ;  and  the 
case  of  Manners  and  MiUer  having  been 
in  the  meantime  appealed,  and  a  doubt 
having  been  expressed  in  the  House  of 
Lords  as  to  the  royal  prerogative  in  Scot- 
land bein^  sufficient  to  authorise  the 
patent  which  had  been  granted, (a)  the 
Court  ordained  the  officers  of  State  to  be 
called  as  parties,  and  appointed  a  hearing 
in  presence. 

In  relation  to  this  point  it  was  con- 
tended on  the  part  of  Biichan  and  others, 
that,  although  originally  the  right  of  print- 
ing was  inter  jwra  regalia,  yet  this  was 
now  altogether  exploded ;  that  the  royal 
prerogative  in  England  rested  on  various 
grounds,  and  particularly,  first,  that  the 
King  was  then  the  head  of  the  Church, 
and  that  this  translation  had  been  issued 
under  his  Majesty's  authority,  and  en- 
joined to  be  reaa  in  churches;  second, 
that  the  present  translation  of  the  Bible 
had  been  made  W  the  directions  and  at 
the  expense  of  King  James,  whereby  a 
copyright  had  been  vested  in  him  and  his 
successors;  and,  third,  that  this  privi- 
lege  had  been  sanctioned  by  long  usage : 
whereas,  in  Scotland,  the  King  was  not 
the  Head  of  the  Church,  had  no  power  to 
prescribe  any  form  of  religious  worship, 
or  any  particular  books  to  be  made  use  of 
in  churches,  that  the  translation  of  the 
Bible  had  not  been  authorised  or  made  by 
the  King  of  Scotland,  but  was  to  be  re- 


(a)  See  above,  p.  28S. 
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some  of  the  more  early  patents  were  rati- 
fied bjr  statate,  and  the  right  thereby 
recognised.  Indeed,  the  right  of  printing 
was  originally  part  of  the  royal  preroga- 
tive, not  only  in  this,  but  in  every  other 
country  in  Europe;  and  although  it  has 
since  been  limited,  yet  it  still  exists  so  far 
as  regards  the  Bible.  Besides,  it  is  part 
of  the  law  and  constitution  of  Scotland, 
that  the  Crown  should  have  the  same 
power  in  printing  Bibles  which  it  has  of 
printing  Acts  of  jParliament.  In  regard  to 
the  nature  of  the  right  conferred  on  the 
suspenders,  if  there  was  only  a  penalty  to 
be  inflicted  for  importing,  perhaps  tney 
ooald  not  exact  more  than  the  penalty; 
but  where  there  is  an  express  prohibition 
effect  must  be  given  to  it.  Indeed,  the 
cases  of  BeU  and  BradftUe  and  Marmera 
and  Miller  fix  this  point. 

Lord  Balo&ay:  There  are  two  ques- 
tions here ;  first,  what  is  the  extent  of  the 
prerogative  or  right  of  the  Crown ;  and, 
second,  supposing  that  there  is  such  a 
rieht,  how  far  it  has  been  delegated.  In 
relation  to  the  first  point,  I  hold  that  the 
King  enjoys  the  prerogative  in  question, 
and  this  not  merely  as  a  matter  of  right, 
but  as  a  duty,  as  the  first  mag^istrate  of 
the  State.  In  every  community  there 
must  be  certain  rights  vested  in  the  first 
magistrate,  which  are  not  so  much  for  the 
benefit  of  himself  as  of  the  public,  and 
hence  arose  the  JTMra  regalia.  These  are 
not  the  patrimony  of  the  Crown.  They 
are  rights  which  it  is  his  duty  to  exercise 
equally  as  much  as  the  subject  is  bound 
to  give  obedience  to  the  law.  As  first 
magistrate  of  the  State,  he  is  protector  of 
the  laws  in  general,  and  is  bound  to  pub- 
lish them.  But  religion  is  part  of  the 
law  of  the  country,  and  he  is  boxmd  to 
protect  every  one  in  the  exercise  of  it, 
and  to  make  all  the  subjects  aware  of 
what  it  is.  This  right  and  duty  are  recog- 
nised by  various  statutes,  by  the  Confes- 
sion of  Faith,  and  forms  part  of  the  Coro- 
nation Oath.  Having  this  right,  the  next 
question  is,  whether  he  has  the  power  of 
prohibiting  the  importation  of  Bibles  from 
other  countries.  This  he  must  have  on 
the  same  principle,  and  accordingly  he  has 
all  along  exercised  it,  and  his  patents  have 
been  sanctioned  by  Acts  of  Parliament, 
by  Acts  of  the  General  Assembly,  and  by 
decisions  of  the  courts  of  law.  Now, 
such  being  the  case,  it  may  be  asked, 
what  is  the  Bible  which  the  Kin^  is  so 
bound  to  print  and  publish?  This  is  a 
question  more  of  fact  than  law,  and  it  is 
impossible  for  anyone  to  doubt  that  it  is 
the  edition  which  has  been  made  use  of  in 
this  country  for  a  long  series  of  years. 
But  the  right  of  the  £ng  is  not  limited 
to  the  English  edition.  It  is  a  conse- 
quence of  tne  duty  imposed  on  him  of  pre* 

H 


the  interdict,  in  hoe  statu,  so  fkr  as  re- 
garded the  Book  of  Common  Prayer. 

May  12,  1826.  —  Lord  Heemawd  :  I 
have  heard  nothing  which  has  at  all  in- 
duced me  to  alter  the  opinion  I  formerly 
gave  in  the  case  of  Ma/nnere  and  MiUer. 
There  has  been  here,  no  doubt,  a  most 
unexpected  and  unfounded  attack  made 
on  the  prerogative  of  the  Crown.  It  is 
admitted  that  the  King  has  the  sole  right 
of  printing  Proclamations  and  Acts  of 
Parliament,  and  that  the  principle  upon 
which  he  enjoys  this  prerogative  is  in 
order  that  they  may  be  preserved  and 
published  in  a  pure  and  correct  state,  (a) 
But  although  this  he  admitted,  yet  we 
are  told  that  that  which  is  our  guide  in 
this  world  and  towards  the  next  is  to  be 
under  no  protection  whatever,  and  that 
such  editions  of  it  may  be  published  as 
anyone  may  think  fit.  This,  however,  is 
perfectlv  untenable ;  and  if  the  purity  of 
the  Bible  is  to  be  maintained,  it  must  be 
b^  the  King,  who  is  the  head  both  of  our 
civil  and  religious  establishments.  It  is 
not  only  his  right,  but  it  is  his  duty,  to  pre- 
serve the  purity  of  the  Scriptures.  In  this 
country  the  Kmg  has  the^same  power  as 
in  England  as  to  civil  matters  touching 
the  religious  establishment.  His  prero- 
gative rests  not  on  an  Act  of  Parliament, 
but  on  the  radical  nature  of  his  office,  and 
accordingly  it  has  been  recognised  in  the 
Confession  of  Faith.  To  the  extent  there 
specified  he  is  the  head  of  the  Church. 
The  translation  of  King  James  was  as  much 
received  in  Scotland  as  in  England, (&) 
and  there  appears  to  be  equally  as  much 
authority  for  its  reception  in  the  one 
country  as  in  the  other. 

Lord  Cbaigie:  It  appears  to  me  that 
by  the  terms  of  the  TTmon,  by  our  statutes, 
and  by  the  decisions  of  our  Courts,  there 
is  an  exclusive  right  established  in  the 
Crown  to  print-  and  publish  Bibles.  There 
has  also  been  a  contmuous  possession,  and 


(a)  "Printing  is  inter  regalia,  and  so  the 
King  may  discharge  any  man  to  print  without 
his  license.  Vtde  Fritch  de  Tgpographia 
Abusu,  where  he  notices  the  regulation  of  the 
press  to  depend  upon  every  magistrate  by  the 
law  of  nations ;  and  printing  may  do  as  much 
mischief  to  the  Government  as  arms,  and  so  the 
magistrate  should  have  the  command  of  the  one 
as  well  as  the  other ;  though  I  know  it  is  most 
unjustly  pretended  by  some  Republicans  that 
printing  being  a  trade,  no  man  can  be  debarred 
m>m  the  free  use  of  it,  except  by  Parliament,  in 
which  their  own  consent  is  imply'd.  We  see  also 
that  the  King  allows  his  own  Printer  only  to 
print  Bibles  and  other  school  books,  &c.  Vide 
Act  25,  ParL  II.  9  and  VI.,  against  the  seller 
of  erroneous  books.*^  Sir  George  Mackenzie's 
Works,  1,  2.57. 

(6)  See  below,  p.  237. 

o    55360. 
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serving  the  purity  of  the  sacred  text,  that 
the  printing  of  any  of  those  editions  to  be 
made  use  of  in  this  country  shall  be  en- 
trusted to  him  alone,  and  that  whether 
they  be  in  Hebrew,  Greek,  or  Gaelic. 
The  only  other  question  therefore  is,  what 
is  the  extent  of  the  right  bestowed  on  the 
suspenders.  At  first  I  had  some  diffi- 
culty, from  the  prohibition  being  directed 
alone  against  importation  a  hcis  tranS' 
marinu;  but  the  suspenders  have  got  all 
the  King's  rights  in  relation  to  this  mat- 
ter; and  if  he  had  the  right,  which  he 
has,  of  prohibiting  importation  generally, 
so  must  the  suspenders.  Accordingly 
this  point  has  been  fixed  by  decision  of 
the  Court . 

Lord  Gillies  :  I  agree  that  there  are 
only  two  questions  here:  first,  what 
is  the  extent  of  the  prerogative ;  and, 
second,  what  is  the  nature  of  the  right 
conferred  on  the  suspenders  P  In  Eng- 
land the  prerogative  has  been  placed  upon 
three  grounds :  first,  copyright ;  second, 
the  King  being  the  heaa  of  the  Church ; 
and  third,  long  use.  I  observe  that  Lords 
Eldon  and  Oifford  place  it  on  the  second 
of  these  grounds.  Now,  I  thought  it  had 
been  admitted  that  in  Scotland  the  King 
is  in  no  sense  the  head  of  the  Church. 
He  can  give  no  form  of  worship,  nor  can 
he  prescribe  any  course  of  ecclesiastical 
discipline.  In  England  it  has  been  ad- 
mitted by  all  the  lawyers  and  judges, 
that  the  present  translation  of  the  Bible 
was  authorised  by  the  King  and  sanc- 
tioned by  the  bishops,  and  that  as  such  it 
is  read  in  churches.  The  Bible  which 
we  make  use  of  is  the  same  as  that  in 
England;  but  it  does  not  appear  that 
either  this  or  any  other  translation  was 
the  authorised  edition  for  Scotland,  (a)  If 
so,  on  what  ground  can  the  King  be  en- 
titled exclusively  to  print  an  edition 
which  has  never  been  duly  authorised? 
The  Bible  which  is  printed  by  the  King's 
printer  contains  the  Apocrypha,  but  as- 
suredly this  is  not  sanctioned  by  the  laws 
of  Scotland ;  and  if  so,  how  can  you  find 
that  he  has  the  exclusive  power  of  print- 
ing that  which  is  not  recognised  by  law  P 
In  Scotland  there  is  no  foundation  for  the 
privilege  as  resting  on  copyright,  or  on 
the  Crown  being  the  head  of  the  Church, 
and  therefore  it  must  rest  on  usage.  But 
if  this  be  sufficient^  it  must  at  least  be 
uninterrupted,  and  ^  we  cannot  go  back 
prior  to  the  Eevolution.  Now,  since  that 
period,  there  has  not  been  uninterrupted 
usage;  and  this  is  proved  by  an  opinion 
of  Sir  James  8tewart.{h)  In  relation  to 
the  second  question,   I  was  against  the 

(a)  See  helow,  p.  287. 
(6)  See  below,  p.  240. 


decision    in    the    case  of    Manners  and 
Miller,  and  to  that  opinion  I  still  adhere. 

Lord  PEESiDENT(fl) :   All  parties  agree 
that  the  prerogative  exists  in  England, 
but  there  is  a  dispute  among  them  as  to 
its  origin.    With  this,  however,  we  have 
nothing  to  do,  because  it  is  quite  irrele- 
vant as  to  what  is  the  prerogative  of  the 
King  in  Scotland,  for  the  very  same  reason 
for  which  he  must  have  it  in  England,  that 
it  is  essentially  necessary  to  and  inherent 
in  the  Crown  to  have  a  power  to  maintain 
and  preserve  the  religion  of  the  State,  and 
it  is  no  matter  whether  he  be  head  of  the 
Church  or  not.      Every  first  magistrate 
(if  the  power  bo  not  expressly  placed  in 
other  hands)  must  as  a  duty  furnish  to  the 
public  the  sources  whence  instruction  is  to 
be  derived  as  to  the  religion  of  the  State 
and  accordingly  we  see  that  among  the 
Jews   this    was    entrusted    to    the  High 
Priest,  among  the  Romans  to  the  Pontifex 
Maximus(h) :  and,  indeed,  it  must  neces- 
sarily be  entrusted  to  some  responsible 
person,   by  whatever    name  he    may  be 
denominated,  wherever  there  is  a  national 
religion.    In  England  the  King  is  both 
the  head  of  the  Church  and  of  the  State. 
But  although  he  possesses  these  two  offices, 
they  are  quite  aistinct  from  each  other. 
As    the    former,    he   may    appoint   such 
prayers  to  be  read  in  churches  as  he  thinks 
fit,  and  may  order  curates    to    provide 
Bibles,  as  was  done  by  Henry  8.(c)    But, 
as  head  of  the  Church,  he  has  no  autho- 
rity in  civil  matters,  and  as  such  cannot 
appoint  a  printer.    It  is  as   head  of  the 
State,  and  on  the  same  principle  that  he 
is  entitled  to  print  the  statutes  that  he  has 
a  right  to  print  the  Bible.    As  head  of 
the  Church  he  authorised  the  translation, 
but  it  is  as  head  of  the  State  that  he  is 
bound  to  provide  Bibles  to  the  public.    It 
is  in  this  latter  capacity  that  he  enjoys 
the  prerogative  in  Scotland.    With  regard 
to  tne  question  which  has   been  raised 
whether  the  English  translation  be  autho- 
rised in  Scotland,  there   cannot   be  the 
slightest  doubt  that  it  has  been  been  recog- 
nised and  received  as  completely  as  it  has 
been  in  England,  and  therefore  it  is  the 
right  and  duty  of  the  Crown  to  provide 
correct  copies  of  it  for  the  public.    But 
this  prerogative  rests  not  merely  on  the 
nature  of  the  Kind's  office.    It  nas  been 
recognised  by  various   statutes,  and  by 


(a)  The  Right  Hon.  Charles  Hope. 

(6)  Cicero deltepublica,2, 31, 54;  Marquardt's 
jRdmische  Staaiaverwaltung,  8,  171,  287. 

(c)  See  5  Bliz.  c.  28.  :  "  If  any  parishes  be 
yet  unfdmished  of  the  Bible  of  the  largest  volume, 
the  Churchwardens  shaU  within  convenient  time 
provide  the  same  at  the  charge  of  the  parish." 
Canon,  80;  Gibson,  202, 226. 
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long  usage.  If,  therefore,  there  be  such 
a  prerogative,  it  necessanlj  infers  apower 
of  exclnding  all  others  from  exercising  it, 
or  any  p»rt  of  it,  and  this  affords  a  sufficient 
answer,  independent  of  any  other,  to  the 
plea  which  has  been  raised  on  the  limited 
nature  of  the  patent ;  because,  if  the  entire 
prerogative  has  not  been  delegated  to  the 
suspenders  it  remains  vested  in  the  Crown, 
ana  cannot  be  exercised  by  the  charters. 
I  am  also  of  opinion  that  the  prohibition 
extends  to  Bibles  in  whatever  language  it 
may  be  printed,  and  to  Psalm  Books  and 
the  Coniession  of  Faith;  but  there  may  be 
some  doubt  as  to  the  Prayer  Book.  As  the 
suspenders,  however,  have  consented  that 
the  interdict  shall  be  recalled  in  hoc  stcUu  as 
to  it,  we  are  not  called  on  to  decide  that 
point  at  present,  (a) 


Bwhm  and  oihers  appealed,  and  the 
King*8  Frinters  cross  appealed  in  regard  to 
the  Book  of  Common  rrayer. 

Appellants'  (in  chief)  counsel.  Lushing- 
tonip)  and  Keay : 

(1.)  The  point  of  controversy  here  is,  whe- 
ther the  Scotch  King's  printers  are  entitled 
by  their  grant  to  prevent  the  appellants, 
whether  they  may  lie  members  of  the  Church 
of  Scotland  or  of  the  Church  of  England, 
or  of  other  Christian  associations,  from  im- 
X)orting,  for  distribution  or  circulation  in 
Scotland,  Bibles  which  have  been  lawfully 
printed  in  England?  The  respondents 
contend  they  £ive  a  right  to  a  close, 
unrestrained,  unrivalled  monopoly,  and 
maintain  it  against  members  of  both 
National  Churches,  and  insist  that  no  man 
shall  possess  a  Bible  in  Scotland,  unless  it 
shall  be  printed  by  the  Scotch  patentees. 
This  is  a  very  singular  grant,  if  a  grant  to 
that  effect.  But,  when  properly  con- 
sidered, the  letters  patent  do  not,  by  their 
words  or  true  meaning,  vest  this  mono- 

Eoly  in  the  respondents.  One  part  of  the 
)tters  give  a  right  to  print  the  particular 
books  enumerated,  and  generally  every- 
thing  else  that  is  to  be  published  by  royal 
authority ;  but  it  is  merely  the  privilege 
of  printing  in  Scotland.  No  exclusive 
privilege  is  given  of  selling  and  vending. 
Then  comes  the  prohibition  against  im- 
porting. But  what  is  it?  It  is  against 
importmg  a  quQmsvis  locis  transmarinis, 
which  clearly  cannot  ajjply  to  importation 
from  England;  and  this  is  made  clearer, 
1st,  by  looking  to  the  previous  history  of 
the  bcenses,  commissions,  or  parents, 
which  have  at  different  times  been  granted 


(a)  See  Forbes  ▼.  Eden,  4  R.   148,  Lord 
Heaves'  judgment,  p.  171. 

(6)  Afterward!  Dean  of  the  Arches. 


to  King's  printers  in  Scotland,  demon- 
strating that  the  letters  patent  held  by 
the  respondents  were  framed  in  the  terms 
in  which  they,  stand  upon  a  deliberate 
purpose  and  intention  of  excluding  the 
pretension  of  monopoly  now  set  np ;  and, 
2nd,  by  the  fact  that  the  demand  for  inter- 
dict is  in  the  face  of  the  established  prac- 
tice for  a  century,  during  the  whole  of 
which  time  commissions  or  letters  patent 
were  held  in  the  very  same  terms. 

(2.)    The    King  may,  at  a  very  early 
period,  have  taken  up  the  arbitrary  pre- 
rogative as  to  the  printing  and  sale  of 
books,  which  had  been  at  first  asserted  by 
the  Church.    But  there  are  no  sound  or 
constitutional  ^^unds  for  this  preroga- 
tive ;  and  the  right  has  long  since  ceased 
to  be  considered  inter  regalia.   In  England, 
no  doubt,  there  exists  m  the  Crown  a  pre- 
rogative copyright  in  the  Holy  Bible.   But 
that  depends  upon  the  joint  influence  of 
two  principles :   1st,  as  supreme  head  of 
the  Church,  the  King  has  a  riffht  to  the 
publication  of  all  liturgies  and  books  of 
Divine  Service ;  and  2na,  as  having  pur- 
chased certain  works,  and  compited  or 
translated  them  at  the   expense  of  the 
Crown,  he  has  the  right  of  property  in 
them,  and  among  others  in  the  Holy  Bible, 
the  translation  of  which  now  in  common 
use  was  prepared  in  the  reign  of  James  I, 
at  the  expense  of  the  Crown,  and  by  the 
Crown  enjoined  on  the  Church. (a)    But 
these  principles  do  not  apply  to  Scotland : 

1.  In  no  sense  of  the  word  is  the  Kinjg 
the  head  of  the  Church  in  Scotland.  This 
is  a  point  beyond  all  dispute.  He  has  no 
prerogative  over  the  Church,  or  in  Church 
matters,  and  has  no  power  to  prescribe 
any  form  of  religious  worship,  or  any  par- 
ticular books  to  be  made  use  of  in  churcnes. 

2.  There  can  be  no  fact  more  certain  than 
that  the  King,  as  King  of  Scotland,  has 
no  title  by  copyright  in  the  English  trans- 
lation of  the  Bible,  on  the  ground  of 
authorship,  or  on  tiie  ground  of  having 
taken  on  himself,  or  on  the  part  of  the 
Crown,  the  expense  of  composing,  and  the 
duty  of  publisning  it ;  nor  was  the  adop- 
tion in  Scotland  of  King  Jameses  transla- 
tion dependent  any  how  on  this  English 
prerogative,  as  applicable  to  Scotland. 
Neither  is  the  prerogative  necessarily  in- 
herent in  the  Crown  as  head  of  the  State ; 
nor  is  it  established  by  usage.  There, 
consequently,  was  no  power  in  the  King 
to  grant  the  patent  m  question,  as  to 
works  enumerated  in  it.  The  prohibition 
as  to  the  Confession  of  Faith,  larger  and 
shorter  Catechism,  is  also  manifestly 
vulnerable,  in  respect  it  interferes  with 
the  rights  and  powers   of  the    General 


(a)  See  Millar  v. 


Toiflor,  4  Bar.  p.  3405. 
H  2 
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Assembly.  But  whatever  may  be  said  by 
the  respondents  in  support  of  their  patent 
as  to  the  Bible,  &c.,  they  have  not  a  single 
influential  reason  for  allowing  the  patent 
to  embrace  the  Book  of  Common  Prayer. 
This  book  does  not  enter  into  the  cere- 
monial of  the  established  Church  of  Scot- 
land. 

Bespoyidents*    counsel,    Sugden  (a)   and 
Bell: 

(1.)  The  exclusive  right  of  printing  the 
Biljle,  and  other  books  used  in  the  ser- 
vice of  religion,  has  been  vested  in  the 
Crown  of  Scotland  ever  since  the  in- 
vention of  printing,  in  the  same  way  as 
in  the  Crown  of  England,  and  for  the 
same  reason,  viz.,  that  the  preservation  of 
the  purity  of  the  sacred  Scriptures  is  a 
matter  of  too  much  importance  to  be  in- 
trusted to  any  authority  but  that  of  the 
executive  Government.  Indeed,  ancientlj, 
the  prerogative  of  printing  books  m 
general  appears  to  have  been  vested  in 
the  Crown  of  Scotland  in  the  same  way 
as  it  was  vested  in  the  Crown  of  England, 
although  from  the  changes  that  have 
taken  place  in  society  it  is  now  narrowed 
to  the  books  enumerated  in  the  King's 
patents.  But  this  prerogative  as  it  now 
exists  does  not  belong  to  the  Crown  in  its 
spiritual,  but  in  its  temporal  character,  as 
chief  civil  magistrate  of  the  coimtry.  The 
objection,  therefore,  that  the  King  is  not 
the  head  of  the  Presbjrterian  Church,  is 
of  no  force.  Neither  does  this  preroga- 
tive depend  on  any  purchase  made  by  the 
Crown.  There  is  no  evidence  that  the 
Crown  of  England  was  at  any  expense  to 
obtain  the  present  translation.  The  Crown 
always  exercised  the  same  powers  over 
the  other  translations  of  the  Bible  as  over 
King  James's,  and  there  exists  no  such 
right  at  Common  Law  as  a  right  of  copy- 
right either  in  the  Crown  or  subject. 

(2.)  All  the  books  used  in  the  service  of 
religion  contained  in  the  respondent's 
patent  have  been  duly  authorisea  and  in- 
troduced into  public  worship  in  Scotland. 
Perhaps  the  right  to  print  the  Book  of 
Common  Prayer  rests  upon  a  footing 
somewhat  different  than  the  right  to  print 
the  other  religious  works.  But  still  the 
principle  is  the  same.  Accordingly,  all 
the  patentees,  from  the  Bevolution  to  the 
present  time,  have  enjcwed  the  exclusive 
right  of  printing  the  Book  of  Common 
Prayer. 

(3.)  lliis  exclusive  right  to  print  and 
import  the  Bible,  and  the  other  books 
mentioned  in  the  commission,  has  been 
duly  and  efifectually  communicated  to  the 
respondents.  The  words  of  gift  are 
ample  and  specific,  and  ought  to  receive 

(a)  Afterwards  Lord  St.  Leonards. 


their  full  force.  There  is  no  reason  of 
disfavour  to  the  respondent's  claim  on  the 
pretended  head  of  monopoly.  Any  objec- 
tion of  that  kind  is  obviously  quite  in- 
applicable. The  verbal  criticism,  that 
the  words,  *  a*qu'dmsvis  hcis  transmarinis ' 
shows  that  the  intention  was  to  withdraw 
from  the  patentee  the  power  of  prohibit- 
ing importation  from  England,  has  no 
foundation  if  the  history  of  these  patents 
is  attended  to.  (a)  This  privilege  has  not 
been  lost  by  non-usage,  nor  could  it. 
Neither  have  there  been  any  interference 
whatever  with  the  power  or  guardianship 
of  the  General  Assembly. 

July  21,  1828. — Lord  CHANCELL0E(b) : 
My  Lords,  in  the  case  of  Btichan  v. 
Blair,  which  was  argued  at  the  bar, 
sometime  since,  I  would  state  to  your 
Lordships  the  grounds  on  which  I 
think  judgment  should  be  given,  and 
the  result  to  which,  in  my  opinion,  your 
Lordships  should  come.  The  principal 
respondents  in  the  case  are  the  King's 
Printers  in  Scotland.  They  hold  that 
oflfice  under  a  patent  from  the  Crown. 
The  appellants  are  members  of  certain 
Bible  societies  in  Scotland,  and  have  been 
in  the  habit  of  importing  Bibles  from 
England  ;  and  the  material  question  to  be 
decided  in  this  case,  is  as  to  whether  or 
not  the  King's  printers  in  Scotland  have, 
by  virtue  of  their  oflGlce  and  their  patent, 
a  right  to  exclude  persons  from  importing 
Bibles,  and  the  other  works  which  are 
contained  in  the  patent,  from  England? 
My  Lords,  two  important  questions  were 
raised  in  this  case:  One,  which  was 
raised,  and  which  was  argued  at  great 
length  in  the  Court  below,  and  argued 
very  ably  at  your  Lordship's  bar,  was  as 
to  the  right  of  the  Crown  to  grant  a 
patent,  the  effect  of  which  shall  be  to 
prevent  persons  in  Scotland  from  import- 


(a)  "  The  patent  granted  to  a  predecessor  of 
the  respondents  had  contaiued  a  clause  prohi- 
biting importation  of  Bibles  infra  quemvis  locum 
vel  a  quovis  loco  extra  illam  partem  regni  nostri 
Magna  Britannia  Scotiam  vocatam,  aut  a  locis 
transmarinis  i  and  the  respoDdents  explained 
that  doubts  having  been  entertained  as  to  the 
consistency  of  those  grants  with  the  Articles  of 
Union,  the  next  patentee  retained  the  words  aut 
a  locis,**  &c.  ;  but  in  place  of  the  former  substi- 
tuted cum  omnibus  perquisitis  emolumentis,  im- 
munitatibus,  exemptionibus,  et  privilegiis  quibus- 
cunque  eidem  spectantibus  in  quantum  consistunt 
cum  Articulis  Unionis  et  legibus  Magna  Bri- 
tannia nunc  in  existentia.  These  expressions 
plainly  protected  the  patentee,  whilst,  if  it  were 
not  hostile  to  the  Articles  of  Union  (as  has  since 
been  decided),  they  carried  the  privile^  of  pro- 
hibitiag  importation  of  Bibles  from  England." 
8  Wilson  and  Shaw,  278n. 

(6)  Lord  Lyndhurst. 
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both  in  the  Courts  of  Equity  and  also 
before  your  Lordships'  House  during  the 
last  century;  and  I  would  state  it  as  a 
point  not  admitting  now  of  doubt  or  con- 
troversy, that,  as  far  as  relates  to  the 
office  of  King*B  printer  in  England,  the 
Crown  has  the  prerogative  to  grant  a 
patent  as  extensive  as  that  we  are  now 
considering,  assuming  for  the  purpose  of 
argument,  that  the  patent  is  as  extensive 
as  it  is  contended  on  the  part  of  the 
respondents  to  be. 

But  although  the  power  of  the  King 
and  his  prerogative  in  England  has  never 
been  questioned,  it  has  been  rested  by 
judges  on  different  principles.  Some 
judges  are  of  opinion,  that  it  is  to  be 
founded  on  the  circumstances  of  the  trans- 
lation of  the  Bible  having  been  actually 
paid  for  by  King  Jam^ea,  and  its  having 
become  the  property  of  the  Crown,  and 
therefore  it  has  been  referred  to  a  species  of 
copyright. (a)  Other  judges  have  referred 
it  to  the  circumstance  of  the  King  of 
England  being  the  supreme  head  of  the 
Church  of  England,  and  that  he  is  rested 
with  the  prerogative  with  reference  to 
that  character. (5)  Other  judges  have 
been  of  opinion,  and  I  confess,  for  my  own 
part,  I  am  disposed  to  accede  to  that 
opinion,  that  it  is  to  be  referred  to  another 
consideration,  namely,  to  the  character 
of  the  duty  imposed  upon  the  chief  execu- 
tive officer  of  the  Government,  to  super- 
intend the  publication,  in  the  first  place, 
of  the  Acts  of  the  Legislature,  and  Acts 
of  State  of  that  description,  and  also  of 
those  works  upon  which  the  established 
doctrines  of  our  religion  are  founded; 
that  it  is  a  duty  imposed  upon  the  first 
executive  magistrate,  carrying  with  it  a 
corresponding  prerogative.  Tnat  was  the 
opinion  of  Lord  Camden,  as  expressed  in 


ing  Bibles,  and  other  works  of  the  de- 
scription mentioned  in  the  patent,  certain 
religious  works  from  England;  and  the 
second  question  turned  upon  the  par- 
ticular construction  of  the  terms  of  this 
patent. 

My  Lords,  with  respect  to  the  first  ques- 
tion, it  arose  out  of  the  case  of  Manners 
and  Miller  v.  Blair,  which  was  before  your 
Lordships'  House  two  or  three  sessions 
ago ;  and  when  that  case  came  on  for 
argument,  and  was  argued  at  your  Lord- 
ships* bar,  it  occurred  to  the  learned  Lord 
who  then  presided  here — Lord  Gifford/^a) — 
that  there  was  a  doubt  as  to  the  validity 
of  the  patent,  and  as  to  the  power  of  the 
King  to  grant  a  patent  of  that  description. 
I  do  not  mean  for  a  moment  to  suggest 
that  tbe  noble  and  learned  Lord  expressed 
any  opinion  upon  that  subject,  but  that  he 
was  desirous,  before  he  decided  that  ques- 
tion, that  that  point  should  be  argued  at 
your  Lordship's  bar;  but  which  was  in 
fact  never  argued  in  the  particular  case, 
because  the  case  in  which  I  am  about  to 
proppse  that  your  Lordships  should  give 
judgment,  was  before  the  Courts  below ; 
and  being  before  the  Courts  below,  the 
point  was  raised  before  the  judges  of  the 
Court  in  Scotland,  which  had  not  in  fact 
been  i*aised  in  the  case  of  Mawners  and 
MiUer  v.  Blair;  and  that  case  having 
come  before  your  Lordships  upon  appeal, 
it  was  considered  more  convenient  and 
proper  that  the  argument,  with  respect  to 
the  validity  of  the  patent,  and  with  respect 
to  the  prerogative  of  the  Crown,  should 
be  on  that  particular  case  than  on  the  case 
of  Manners  amd  MiUer;  but  your  Lord- 
ships' decision  in  the  one  case  will  be  of 
course  governed  by  the  decision  in  the 
other. 

My  Lords,  in  conducting  the  argument 
with  respect  to  the  prerogative  of  the 
Crown,  reference  was  made,  and  very 
properly  made,  to  the  cases  of  prerogative 
m  England.  For  200  years  and  more  the 
Kings  have,  in  England,  granted  patents 
to  their  printers  here  as  extensive  as  the 
patent  we  are  now  considering,  and  per- 
haps more  extensive,  but  extensive  enough 
to  raise  the  question  we  are  now  consider- 
ing. In  England,  the  power  of  the  King 
to  grant  patents  of  this  description  or  to 
appoint  to  such  an  office,  has  never  been 
seriously  questioned.  Those  patents  have 
from  time  to  time  come  under  the  review 
of  our  Courts,  and  the  judges  have  been 
called  upon  to  decide  upon  them.  One 
occurred  before  Sir  Joseph  JekyU  so  far 
back  as  1720,(6)  and  at  different  periods, 

(a)  Lord  Gifford,  M.R.,  died  September  4, 
1826. 

(6)  Baskeil  v.  Por^ow  (1718),  cited  in  6  Ves. 
699. 


(a)  **  The  copy  of  the  Hebrew  Bihie,  the  Greek 
Testament  or  Septuagint,  does  not  belong  to  the 
King;  it  is  common.  Bat  the  English  trans- 
lation he  bought;  therefore  it  has  been  con- 
cluded to  be  his  property."  Millar  y.  Taylor, 
4  Bur.  2405. 

(6)  Company  of  Stationers  v.  Lee  and 
others,  2  Shower,  258 ;  Stationers'  Company  v. 
Wriaht,  Skinner,  284 ;  Yates,  J.,  in  Millar  v. 
Taylor,  4  Burr.  2883 ;  and  Skinner,  C.B.,  in 
Eyre  v.  Caman,  6  Bacon's  Abr.  509 ;  Calla- 
ghan  v.  Myers,  21  Davis,  617.  Counsel  in 
arguing  for  the  patentee  in  The  Stationers 
against  the  Patentees  about  the  printing  of 
Eolfs  Abridgment  (18  Chas.  2.)  said  "The 
King  is  caput  ecclesia,  all  heretiqae  books  that 
have  been  burnt  are  testimonies  of  the  King's 
prerogative,  Ck>ke,  8  Inst  c.  97.  A  man  at 
Common  Law  might  build  a  church  without 
license,  for  that  was  but  a  particular  expense, 
but  he  could  not  erect  a  spiritual  body  polinck 
without  license.    He  may  write  a  book  without 
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the  case,  I  think,  of  Donaldson  t.  BcC' 
7cet,{a)  in  most  direct  and  elegant  terms 
in  your  Lordships*  House ;  that  was  the 
opinion  also  expressed  by  Chief  Baron 
Shijiner,  in  the  case  of  Eyre  and  Stra- 
lian  V.  Cartian{h) ;  and  I  think  that  may 
be  collected  or  inferred  to  be  the  opinion 
of  a  noble  and  learned  Earl,(e)  now  a  mem- 
ber of  your  Lordships'  House,  from  what 
fell  from  that  noble  and  learned  Lord  in 
the  case  of  Richardson  v.  The  Universities 
of  Oxford  and  Gambridge,{d) 

My  Lords,  if  that  be  so,  if  that  is  the 
true  principle  upon  which  this  prerogative 
is  to  be  rested,  it  appears  to  me  that  all 
difficulty  ceases  with  respect  to  the  pre- 
rogative in  Scotland,  in  Scotland,  as 
well  as  England,  patents  of  this  descrip- 
tion have  been  granted  without  dispute 
or  contest  for  more  than  200  years.  These 
patents  have  at  different  periods  been 
made  the  subject  of  suits  in  the  Courts  of 
Scotland,  and  particularly  in  the  case  of 
Watson  V.  Bas1cett,{e)  in  the  year  1716  or 
the  year  1717,  which  cases  came  after- 
wards by  appeal  to  the  House  of  Lords. (/) 
In  another  case,  that  of  the  King's  Prin- 
ters V.  Bell  and  Bradfute,{g)  this  patent 
came  under  the  consideration  of  the 
Courts  of  Justice  in  Scotland ;  and  many 
other  cases  may  be  referred  to  for  the 
purpose  of  establishing  the  same  fact ;  so 
that  we  have  in  Scotland,  as  well  as  Eng- 
land, patents  granted  successively  for  a 
period   of   more  than   200  years.     These 

Patents  have  been  the  subjects  of  suits, 
'hese  cases  have  come  to  your  Lordships' 
House ;  and  I  do  not  think  that,  until  the 
doubt  was  thrown  out  by  the  noble  and 
learned  Lord  to  whom  I  have  referred, 
the  late  Lord  Gifford,{h)  the  prerogative 
of  the  Crown  in  Scotland  was  ever  called 
in  question.  Certainly  it  never  did  occur 
to  the  very  able  counsel  who  argued  the 
case  of  Manners  and  Miller  v,  Blair  in  the 


the  Kind's  license,  but  publish  it  he  cannot." 
Mr.  Justice  Coleridge,  in  a  note  to  his  edition 
of  Blackstone  (2,  410),  says  with  reference 
to  the  preropitive  of  the  Crown  in  regard 
to  the  translation  of  the  Bible  :  **  It  seems  safer 
to  rest  it  on  those  grounds  of  public  conve- 
nience, which  are  the  best  foundations  of  all 
prerogative  rights ;  and  at  all  events,  the  right 
itself  has  now  been  admitted  for  so  many  cen- 
turies, that  even  they  who  oppose  it  in  theory 
confess  that  in  practice  it  cannot  be  attacked 
with  any  success." 

(a)  4  Burr.  2408. 

lb)  Cited  in  6  Ves.  697,  and  see  6  Bacon's 
Abr.  509,  and  Erskine's  speeches,  ],  35. 

(c")  Lord  Eldon. 

id)  6  Ves.  704,  5. 

(c)  Cited  in  6  Ves.  699. 

(/)  Rob*Tt8on*8  Cases  in  Parliament,  197. 

Ig)  See  above. 

Ih)  See  above. 


I  Court  below  seriously  to  consider  or  to 

contest  that  point. 
I  My  Lords,  in  the  course  of  this  argn- 
j  ment  it  was  assumed  as  the  basis  of  a  part 
of  an  argument  that  the  prerogative  in 
I  England  depended  upon  the  King's  cha- 
racter as  supreme  head  of  the  Church; 
and  it  was  argued  that  the  principle  did 
not  apply  to  Scotland,  for  that  although 
the  King  was  the  supreme  head  of  the 
Church  in  England,  he  was  not  the  su- 
preme head  of  the  Church  in  Scotland; 
and  therefore  the  prerogative  might  well 
exist  in  this  part  of  the  island,  and  yet 
not  exist  in  Scotland.  But,  my  Lords,  I 
have  already  stated,  that  I  do  not  refer 
the  prerogative  to  the  circumstance  of  the 
King  being,  in  a  spiritual  or  ecclesiastical 
sense,  the  supreme  head  of  the  Church  in 
England,  but  to  the  Kingly  character — to 
his  being  at  the  head  of  the  Church  and 
State,  and  it  being  his  duty  to  act 
as  guardian  and  protector  of  both, — a 
character  he  has  equally  in  Scotland  and 
England.  And,  my  Lords,  it  is  perfectly 
clear  that  it  is  the  duty  of  the  King  to 
act  this  part  as  the  guardian  of  the 
Church  in  Scotland.  That  is  a  principle 
laid  down  by  the  authorities  in  Scotlsmd 
as  much  as  in  England ;  and  by  the  autho- 
rity of  the  statute  by  which  the  Eeforma- 
tion  was  established  in  Scotland,  it  is 
declared  to  be  the  duty  of  the  magistracies, 
and  the  King  as  supreme  magistrate,  to 
bo  protector  of  the  Church.  And  in  the 
Act  of  1690,  by  which  the  Presbyterian 
Church  was  established,  when  the  Episco- 
palian Church  authority  was  finally  put 
an  end  to  in  Scotland,  the  same  principle 
is  laid  down  and  acknowledged.  I  think, 
therefore,  this  right  and  prerogative  de- 
pends upon  the  King's  character  as 
guardian  of  the  Church  and  guardian  of 
the  State,  to  take  care  that  works  of  this 
description  are  published  in  a  correct  and 
authentic  form ;  and  that  those  arguments 
upon  which  the  authority  rests  in  this 
country  apply  also  there. 

But  it  was  said  at  the  bar  that  in  Eng- 
land, as  far  as  relates  to  the  translation  of 
the  Holy  Bible,  we  have  the  translation 
recognised  by  public  authority,  intro- 
duced into  the  service  of  the  Church  by 
public  authority ;  and  that  tiie  prerogative 
in  England  will  properly  apply  to  this 
translation,  but  that  the  same  principle 
does  not  apply  there.  My  Lords,  I  will 
say  a  word  on  this  view  of  the  case  with 
respect  to  the  Bible  which  was  translated 
in  the  reign  oi  James  L,  and  which  undis- 
putably  was  translated  under  his  sanction 
and  by  virtue  of  his  authority. 

It  does  not  appear  that  he  cotttribnted 
anything  towaroa  the  expense.  It.  does 
not  appear  that  that  translation  of  the 
Bible  was  introduced  into  the  Church  by 
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the  authority  of  any  Act  of  Parliament, 
hj  the  authority  of  any  Act  of  Convoca- 
tion, or  by  proclamation;  but  un- 
doubtedly it  was  introduced  under  the 
sanction  and  authority  both  of  the  head  of 
the  Ohurch,  under  the  sanction  of  the 
Xing  of  that  period,  in  what  precise  way 
does  not  appear  by  evidence.  It  is  pro- 
bable that,  after  it  was  completed,  and 
the  heads  of  the  Church  were  satisfied 
with  it,  it  was  by  the  authority  of  the 
bishops  in  their  respective  dioceses  in- 
troduced into  p;eneral  use  throughout  the 
kingdom,  possibly  without  any  further 
act  for  that  purpose.  But,  my  Lords,  is 
there  any  essential  difference  between  the 
situation  of  England  and  Scotland  in  this 
respect P  I  apprehend  dearly  none; 
because  the  same  translation  has,  if  not 
by  the  actual  authority,  at  least  by  the 
sanction  of  the  General  Assembly  of 
Scotland,  been  introduced  into  their 
Church,  and  used  there  for  a  period,  I 
believe,  of  150  years  (a) ;  and  I  understand 
that  use  of  it  in  Scotland  is  as  general, 
and  indeed  as  exclusive  and  universal,  as 
in  England. 


(a)  As  to  the  Tersions  of  the  Bible  in  use 
in  Scotland,  Barton's  History,  6,  107  ;  and 
eridence  of  Dr.  Lee  before  the  Select  Com- 
mittee on  King's  Printers'  Patents,  p.  121. 
"  Peifaaps  in  Scotland,  more  thoroughly  than  in 
any  other  part  of  the  British  Empire,  the  anthorised 
version  has  been  ezclosiyely  reverenced  as  the 
only  tme  yersion — as  the  Bible  itself.  Tet  this 
Yenion  has  never  been  authorised  or  adopted  in 
preference  to  others  by  any  ecclesiastical  autho- 
rity in  Scotland.  Anything  standing  on  the 
records  of  the  Church  of  Scotland  which  can  be 
called  an  adoption  of  one  version,  in  preference 
to  others,  is  older  than  the  English  authorised 
translation."  Burton's  History,  6,  107.  Dr.  Lee 
observes  ^*  that  it  is  no  part  of  the  prerogative  of 
the  King  of  Scotland  to  prescribe  what  versions 
of  the  Scriptures  shall  be  used  in  the  Established 
Church  or  by  any  other  body  of  Christians," 
U8.  *<  I  hold  that  the  Church  of  Scotland  has  not 
recognised  any  one  as  peculiarly  the  standard. 
Long  after  Kinff  James's  translation  was  exe- 
cuted the  Chur<£  of  Scotland  continued  to  use 
the  Geneva  version  for  at  least  thirty  years. 
The  "  directory  for  public  worship  wluch  was 
introduced  into  Scotlimd  about  1647  requires 
that  a  portion  of  Scripture  shall  be  read  in 
public  worship  out  of  the  best  allowed  transla- 
tion; that  was  thirty-six  years  after  King 
James's  version  was  introduced ;  but  the  Cene- 
ral  Assembly  did  not  mention  any  translation 
as  being  the  best,  or  as  being  peculiarly  that 
which  was  adopted  by  the  Church."  Dr.  Lee, 
p.  182.  ''It  was  in  1579  that  the  first  edition 
of  the  English  Bible  issued  from  the  Scottish 
press.  So  early  as  1575  the  Assembly  entered 
mto  terms  with  Thomas  Bassandyne,  &c.  It 
was  merely  a  reprint  of  the  Genevan  Bible  with 
a  few  corrections."  Cunningham's  Church  His- 
tory of  Scotland,  1, 405. 


This  translation,  therefore,  has  been 
sanctioned  in  the  country  by  the  Church 
of  that  countrv,  and  by  the  proper  ec- 
clesiastical authorities ;  and  I  apprehend 
that  it  stands  in  the  same  situation,  and 
is  guarded  by  the  same  privileges,  and  is 
in  point  of  law,  unless  the  General  Assem- 
bly should  order  otherwise,  as  compellable 
to  be  used  in  the  churches  of  Scotland 
as  it  is  in  the  churches  of  England. 
I  do  not  apprehend,  therefore,  that 
there  is  any  oimculty  in  this  respect,  or 
that  any  argument  whatever  can  be 
founded  on  the  idea,  that  by  some 
authority  in  this  countay  that  particular 
translation  has  been  introduced  into 
universal  use  in  our  Church,  and^  that  no 
corresponding  authority  exists  in  Scot- 
land. I  have  no  doubt  there  is  some 
authority,  at  least  some  implied  authority, 
for  the  introduction  of  it  in  England ;  and 
I  apprehend  there  is  the  same  implied 
authority,  the  same  sanction  for  it  by 
ecclesiastical  authorities  in  Scotland.  It 
was  in  consequence  of  this  circumstance, 
and  some  doubts  arising  out  of  the  par- 
ticular view  of  the  case,  that  the  noble 
and  learned  Lord  to  whom  •  I  have  re- 
ferred, was  desirous  that  in  this  particular 
view  it  should  be  considered  again.  It  does 
not  appear  to  me,  therefore,  that  so  far 
as  relates  to  the  translation  of  the  Holy 
Scriptures,  the  case  with  respect  to  Scot« 
land  is  precisely  the  same  as  it  is  with 
respect  to  England. 

But,  my  Lords,  in  this  patent  there  are 
other  works  noticed.  There  is  the  Con- 
fession of  Faith.  My  Lords,  I  find  that 
the  Confession  of  Faith  was  ratified  by  the 
General  Ai«embly  in  the  year  1647  (a); 
it  is  therefore  a  book  adopted  by  the  pro- 
per ecclesiastical  authority  in  the  coun- 
try. The  Idurger  and  the  Shorter  Cate- 
chisms were  abo  ratified  by  the  General 
Assembly  about  that  same  p|eriod(&); 
and  with  respect  to  the  metrical  ver- 
sion of  the  Psalms,  which  is  also  con- 
tained in  that  patent,  that  was,  as  I  am 
informed,  prepared  by  the  authority  of 
the  Genertu  Assembly,  and  it  is  used  in 
the  churches  by  authority  of  that  General 
Assembly.(c)  It  appears  to  me,  there- 
fore, that  these  works  came  within  the 
same  principle  as  the  Holy  Scriptures, 
and  within  the  same  principle  as  the 
Book  of  Common  Prayer  in  this  country. 

A  question  has  been  raised  with  respect 
to  the  Book  of  Common  Prayer,  which  is 
also  contained  in  this  patent ;  and  it  is  said, 
that  at  all  events  the  King  could  not  in 


(a)  See  Innes*s  Law  of  Creeds  in  Scotland,  68. 
(6)  In  1647.   Grub's  Ecclesiastical  History  of 
Scotland,  3,  133. 
(c)  See  above. 
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the  noble  and  learned  Lord  to  whom  I  have 
adverted,  that  your  Lordships  will  have  no 
difficulty  in  coming  to  the  opinion  that  in 
Scotland  as  in  England,  the  King  possesses 
the  prerogative,  and  that  he  has  a  right  to 
confer  it  upon  his  printer. 

If  that  be  so,  my  Lords,  the  only  re- 
maining question  to  which  I  propose  to 
call  your  Lordships'  attention  is,  the  con- 
struction of  this  patent.  I  confess  I  had 
considerable  doubts  at  first  in  determining 
in  my  own  mind  what  was  the  proper  con- 
struction of  this  patent;  but  in  looking 
very  attentively  at  the  patent,  considering 
the  whole  bearing  of  it,  and  all  the  facts 
of  the  case,  those  doubts  and  difficulties 
have  ceased.  Without  troubling  jrour 
Lordships  by  reading  the  patent  it  is  in 
substance  this,  that  those  particular  in- 
dividuals are  declared  to  have  the  sole 
and  exclusive  right  of  printing  in  Scot- 
land the  particular  works  which  are  men- 
tioned in  it.  They  are  to  have  the  office, 
and  discharge  the  duties  with  all  its  per- 
quisites, all  its  emoluments,  and  all  its 
privileges,  as  far  as  it  is  consistent  with 
the  Articles  of  Union.  That,  my  Lords, 
is  the  granting  part  of  the  patent,  to  which 
I  shall  at  present  confine  my  observations. 
The  expression,  "as  far  as  it  is  consistent 
with  the  Articles  of  Union,"  requires  some 
explanation.  A  short  time  oefore  the 
patent  was  granted  to  Bashett,  in  the  year 
1716,  which  was  in  the  same  terms  as  this, 
a  patent  had  been  granted  to  a  person  of 
the  name  of  Freebaim  in  the  year  1711. (a) 
That  patent  was,  in  the  granting  part  of 
it,  as  general  as  this  which  I  have  stated, 
but  that  contained  a  prohibition  against 
all  persons  importing  either  from  England 
or  any  parts  beyond  the  seas,  any  of  the 
particular  works  enumerated  in  the  patent. 
Some  doubts  were  created  in  the  minds  of 
some  persons  with  respect  to  the  validity 
of  that  patent,  and  it  was  submitted  for 
the  consideration  of  the  Lord  Advocate  of 
Scotland,  Sir  James  Stewart,  and  Sir 
James  Stewart  was  of  opinion  that  it  was 
contrary  to  the  Fourth  Article  of  the 
Union  between  England  and  Scotland  to 
prohibit  the  importation  of  those  works 
from  England.  The  patent  was  also  re- 
ferred to  the  consideration  and  opinion  of 
Mr.  Kennedy,  who  held  at  that  time  the 
office  of  Solicitor  General  of  Scotland ;  he 
gave  an  opinion  directly  the  reverse  upon 
this  point  to  that  expressed  by  the  Lord 
Advocate ;  and  it  turns  out  in  the  result, 
as  appears  by  the  decision  in  the  case  of 
Bichardson  v.  The  Universities  of  Oxford 
and  Cambridge,  that  the  opinion  which 


Scotland  confer  the  exclusive  right  of  print- 
ing this  work  on  his  printer  in  Scotland. 
The  Court  below  entertain  some  doubt 
upon  this  point,  and  with  respect  to  that 
in  this  particular  stage  of  the  cause,  they 
have  excluded  it  from  the  operation  of 
their  interdict,  without,  however,  pro- 
nouncing any  decision  upon  it.  But,  my 
Lords,  at  one  time  episcopacy  existed  in 
Scotland,  (a)  During  that  time(6)  there  is 
no  doubt  the  King's  authority  applied  to 
the  Book  of  Common  Prayer  as  well  as  to 
the  other  works  to  which  I  have  referred. 
It  is  true  that  by  the  Act  of  Parliament 
passed  in  the  year  1690  an  alteration  was 
made  in  this  respect,  and  by  the  effect 
of  that  Act  of  Parliament  in  1690(c)  the 
Presbyterian  form  of  worship  became 
the  established  form  in  Scotland,  and  the 
Church  in  that  shape  became  the  esta- 
blished Church  of  Scotland;  but,  not- 
withstanding that,  those  persons  who  were 
members  of  the  Church  of  England,  who 
were  in  her  communion,  were  still  entitled 
to  the  protection  of  the  Crown ;  there  was 
nothing  in  those  Acts  of  Parliament  to 
deprive  them  of  that  protection ;  and  if 
the  King  possessed  the  prerogative  pre- 
vious to  the  passing  of  tne  Act  in  1690, 
by  which  he  had  the  exclusive  right,  by 
himself  or  his  officers,  in  Scotland,  to 
publish  the  Book  of  Common  Prayer, 
there  is  nothing  in  the  Act  of  1690  to 
deprive  him  of  that  prerogative  he  had 
previously  enjoyed. (c?)  It  does  not  appear 
to  me,  therefore,  in  this  view  of  the  case, 
that  there  is  any  essential  difference 
between  that  part  of  the  patent  which 
relates  to  the  Book  of  Common  Prayer,  and 
that  which  relates  to  the  other  works.  I 
think,  therefore,  my  Lords,  that  with 
respect  to  this  question,  which  really  never 
was  originally  mooted  in  the  Court  below, 
which  was  only  afterwards  argued,  namely, 
the  general  question  of  the  validity  of  the 
patent,  and  only  afterwards  argued  in  the 
second  case  to  which  I  have  now  adverted, 
in  consequence  of  the  wish  intimated  by 

(a)  See  Grub's  Ecclesiastical  History  of 
Scotland,  2,  381  ;  Forbes  v.  Eden,  4  M.  143, 
especially  Lord  Neaves's  judgment,  pp.  170, 
171. 

(6)  1612  to  1688,  1662  to  1689. 

(c)  1690,  c.  6. 

{d)  As  to  the  differences  between  the  Scotch 
Service  Book,  the  use  of  which  was  enjoined 
on  18th  October  1637,  by  Royal  Warrant,  and 
the  English  Book  of  Common  Prayer,  see 
Grub's  Ecclesiastical  History  of  Scotland,  2, 
382,  8,  369,  and  Burton's  History,  4,  383.  In 
the  "Canons  and  Constitutions  Ecclesiastical, 
&c."  issued  in  1636,  is  a  clause  directing  each 
church  to  have  a  Bible  and  Prayer-book,  the 
former  to  be  the  translation  of  King  James. 
Barton's  History  of  Scotland,  6,  107. 


(a)  See    Baskett    v.    Watson,    Robertson's 
Cases  in  Parliament,  197. 
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the  Solicitor  Chneral  gave  was  the  correct 
opinion,  and  that  in  point  of  fact  it  was 
not  contrary  to  the  terms  of  the  article  of 
Union.  If  that  be  so,  then  we  are  to  read 
this  patent  precisely  as  if  those  words  were 
not  contained  in  the  patent ;  and  then  it 
is  a  question  as  to  the  exclasive  right  of 
printing  these  particnlar  works,  granted 
with  the  office  of  King's  printer,  with  all 
the  priyileges  and  with  all  the  emoluments 
incident  to  that  office.  With  reference  to 
the  previous  part  of  it,  the  exclusive  right 
of  printing  works  of  this  description  must 
carry  with  it  the  right  of  excluding  all 
other  persons  from  participation  in 
the  right  of  printing  them  or  circulating 
them.  The  one  is  a  consequence  of  the 
other,  if  ttie  Crown  by  its  prerogative 
has  a  right  to  exclude  all  others  from  the 
enjoyment  of  the  right  by  importation  or 
otherwise.  Therefore,  when  the  King 
grants  the  right  of  printing  he  grants  the 
other  part,  namely,  the  authority  he  pos- 
sesses or  rather,  as  Lord  Eldon  has  said, 
the  duty  consequent  upon  that  authority, 
the  duty  of  excluding  others ;  and  it  ap- 
pears to  me,  therefore,  on  looking  at  the 
subject  in  this  view  with  reference  to  the 
granting  part  of  the  patent  the  patentees 
have  clearly  a  right  to  exclude. 

But,  my  Lords,  there  is  a  prohibition 
which  follows  the  granting  part  of  the 
patent,  and  it  is  said  the  pronibition  ex- 
tends oidy  to  parts  beyond  the  seas  ;  and 
there  is  a  pen^ty  annexed  to  the  prohi- 
tion, — all  persons  are  prohibited  from 
importing  the  specified  works  from  parts 
beyond  uie  seas,  under  the  penalty  of 
losing  those  works.  But  it  is  no  objection 
to  a  patent  which  conveys  a  particular 
power  and  a  particular  authorily,  that 
there  is  a  prohibition  accompanied  with  a 
penalty,  and  that  that  prohibition  accom- 
panied with  a  penalty  is  not  co-extensive 
with  what  is  supposed  to  be  the  grant. 
An  argument  may  arise  out  of  the  prohi- 
bition, for  the  purpose  of  construing  the 
grant,  and  for  the  purpose  of  ascertaming 
what  the  intention  of  the  grantor  was ; 
but  if  the  intention  of  the  grantor  be 
dear,  it  does  not  follow  that  the  grant  is 
at  ajl  limited,  from  the  circumstance  of 
there  being  a  prohibition,  accompanied 
with  a  penalty,  which  is  not  co-extensive 
with  the  grant. 

But,  my  Lords,  no  que^ition  can  arise 
upon  the  limitation  of  the  prohibition, 
because  we  can  understand  at  once  what 
was  the  reason  of  the  limited  nature  of 
the  prohibition.  That  prohibition  arose 
out  of  the  doubt  expressed  in  the  opinion 
of  the  Lord  A  dvocate  of  Scotland,  in  the 
granting  part  of  the  patent,  reference  was 
made  to  tne  Articles  of  Union.  We  grant 
you  all  the  powers  which  have  been  en- 


joyed by  any  of  your  predecessors  in  this 
office,  as  far  as  they  are  consistent  with 
the  Articles  of  the  Union,  but  no  further. 
It  was  supposed  that  the  prohibition  of 
importation  from  England  was  contrary 
to  the  Fourth  Article  of  the  Union  ;  and, 
therefore,  when  the  party  drawing  that 
patent  came  to  the  prohibition  to  be  fol- 
lowed by  a  penalty  he  did  not  choose  to 
carry  that  prohibition  beyond  the  point, 
to  which  it  could  be  with  safety  and  cer- 
tainty extended.  When  we  find  that  it 
has  l>een  decided  that  the  Articles  of  the 
Union  do  not  bear  upon  this  case,  we  have 
at  once  an  interpretation  of  the  whole 
patent,  and  see  the  reason  for  the  limited 
prohibition,  and  that  these  words  were 
not  intended  to  have  any  efiect  in  limiting 
the  patent,  unless  the  Articles  of  the 
Union  required  it  should  be  limited.  My 
opinion  is  that  it  is  a  grant  of  the  autho- 
rity of  the  Crown ;  that  the  Crown  in- 
tended to  convey  all  the  authority  it 
possessed,  and,  as  Lord  Eldon  very  pro- 
perly says,  there  is  a  duty  incident  to  the 
authority.  The  Crown  intended  to  convey 
its  authority,  and  the  Crown  intended  to 
convey  that  aathority,  and  therewith  a 
corresponding  duty.  I  therefore  cannot 
bring  myself  to  entertain  any  serious 
doubt  with  respect  to  the  construction  of 
the  patent. 

On  these  grounds,  I  should  humbly 
recommend  to  your  Lordships,  both  witn 
respect  to  the  former  objection, — ^that  as 
to  the  prerogative  of  the  Crown,  and  also 
that  with  respect  to  the  construction  of 
the  patent, — to  confirm  the  opinion  ex- 
pressed after  very  elaborate  ar^ment,  and 
expressed  in  great  detail,  and  with  great 
ability,  by  the  judges  below.  I  should 
propose  to  your  Loroships,  that  in  the  case 
of  Buchan  v.  Blair  the  interlocutors  com- 

Elained  of  by  the  original  appeal  should 
e  affirmed,  and  those  complained  of  by 
the  cross  appeal  reversed ;  and  as  incident 
to  that  I  should  propose  to  your  Lord- 
ships that  the  judgment  in  the  case  of 
Manners  and  Miller  v.  Blair  should  also 
be  affirmed.  The  only  difference  to  which 
it  is  material  to  call  your  Lordships' 
attention  is  that  in  the  case  of  Manners 
and  MiUer  v.  Blair  the  interlocutor  in- 
cludes the  Book  of  Common  Prayer,  but 
in  consequence  of  some  doubts  entertained 
by  the  learned  Judges  having  been  ex- 
pressed in  the  interlocutor  in  this  par- 
ticular case  of  Buchan  v.  Blair,  that  is 
made  the  subject  of  exception ;  I  should 
recommend  to  your  Lordships  that  these 
interlocutors  be  affirmed  on  all  points 
excepting  that,  and  that  that  interlocator 
be  reversed. 

Will  your  Lordships  allow  me  in  refer- 
ence to  thcde  cases  to  say  that  the  effect 
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of  the  judgment  which  has  been  just  pro- 
nounced will  be,  that  the  King's  printer 
in  Scotland  will  stand  on  the  same  rooting 
as  the  King's  printer  in  England  P  It  has 
been  decided  that  the  King's  printer  in 
England  has  a  right  to  prevent  the  impor- 
tation of  all  books  whicn  come  from  Scot- 
land. I  did  nob  mention  that  as  the 
foundation  of  your  Lordships*  judgment; 
that  was  not  a  ground  on  which  to  pro- 
ceed to  such  an  adjudication ;  but,  at  the 
same  time,  your  Lordships  will  not  regret 
that  the  judgment  which  has  been  pro- 
nounced is  followed  with  consequences  bo 
extremely  just  and  equitable. 

The  House  of  Lords,  in  the  appeal  by 
Mayincrs  and  Miller,  ordered  and  ad- 
judged :— 

**  That  the  interlocutors  complained  of 
bo  *  affirmed,'  and  in  that  by  Buchan  and 
others,  and  the  cross  appeal  by  the  King's 
printers,  ordered  and  adjudged,  *  that  the 
said  original  appeal  be,  and  is  hereby  dis- 
missed this  House,  and  that  the  seyeral 
interlocutors  there  complained  of  be,  and 
the  same  are  hereby  affirmed :  And  it  is 
further  ordered  and  adjudged,  that  the 
interlocutor  of  the  Lords  of  Sessions  of 
the  First  Division,  so  far  as  complained 


of  in  the  said  cross  appeal,  be,  and  the 
same  is  hereby,  reversed."(a) 

MxTEBiALs  MADE  USE  OP. — The  rcport  of 
the  proceedings  in  the  Court  of  Session  in  The 
Kiny*8  Printers  against  Buchan  and  others  is 
taken  from  4  Shaw  and  Dunlop,  559 ;  that 
of  Manners  and  Miller  against  The  King*s 
Printers  in  the  House  of  Lords,  from  8  Wilson 
and  Shaw,  268. 


Appellants*  Authorities  :— Rob.  App.  Ca.  197  ; 
St.  1551,  c.  27;  1606,  c.  1  ;  1669,  c.  I;  1689, 
C.  3  J  1690,  CO.  1,  5,  and  23;  1700,  c.  2;  1702, 
c.  3;  1703,  c.  2;  1707,  c.  6;  4  Burr.  2381; 
5  Bac.  599 ;  1  Bum.  Eccl.  Law,  373 ;  King's 
Printer,  May  22,  1790  (8,316);  March  7,  1823 
(2  Shaw  and  Dunlop,  No.  254)  ;  Mackenzie's 
Obs.  153;  2  Blackstone,  27;  4  Bank,  22,  14; 
1  Ersk.  6,  6. 

Respondents*  AuthoritieB ; — 1  Mackenzie's 
Works,  vol.  1,  p.  257  ;  Anderson,  Jan.  5,  1683 
(Fountainhall) ;  Rob.  App.  Ca.  197;  King^s 
Printer  v.  Bell  and  BradJute.Mvij  22,  1790 
(8,316) ;  1  Burn,  348 ;  4,  Burr.  2,  881  ; 
Hinton,  July  27,  1773  (8,307) ;  Becket,  Feb. 
22,  1774;  5  Bacon,  599;  1663,  c.  27;  1701, 
c.  7  ;  14  Rymer,  650,  766;  2  Blackstone,  410; 
Acts  of  Assembly,  1643,  1647,  1648. 

(a)  Journal  of  House  of  Lords,  1828,  p.  642. 
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DOE  D.  AUCHMUTY  v.  MULCASTER. 


Judgment  in  the  Court  of  King's  Bench  on  June  14,  1826,  op 
Abbott,  C.J.,  Baylet  and  Holroyd,  J.J.,  as  to  the  effect  of 
THE  Treaty  of  1783  between  Great  Britain  and  the  United 
States  of  America  upon  the  Nationality  of  British-born 
Subjects.    (Reported  in  5  B.  &  C.  771  and  8  D.  &  R,  693.) 

R.  N.  Auchmuty,  born  of  British  parents  in  New  York,  before  the  War  of  Independence, 
adhered  to  tbe  British  Crown  daring  that  war,  and  served  in  the  British  Army  until  the  peace  of 
1783.  He  then  left  the  United  States,  and  lived  in  England  until  1785,  when  he  was  appointed 
by  the  British  Government  to  be  secretary  to  a  board  of  commissioners  for  executing  certain 
provisions  of  the  treaty  in  New  York,  Under  and  by  virtue  of  that  appointment  he  tfien  became 
resident  in  New  York,  and  after  the  determination  of  his  appointment  he  ''  settled  in  the  United 
States  of  America,  married  a  British-bom  subject,  and  had  children,  and  continued  to  reside 
there  until  the  time  of  his  death  "  in  1812. 


Aliens, 


Held  that  R.  N.  A.,  having  adhered  to  the  British  Government,  and  not  to  the  United 
States,  did  not  put  off  his  allegiance  at  the  time  of  the  treaty,  and  i^terwards  was 
unable  by  law  to  do  so ; 

That  consequently,  notwithstanding  his  residence  in  New  York,  he  remained  a  Britiib 
subject,  and  his  children  came  wiUiin  4  Geo.  2.  c.  21. 


John  Doe  on  the  demise  of  Samuel 
Overing  Auchmuty  and  two  others 
against  Juliana  Mulcaster,  toidow,  Eich^ 
ard  Tylden,  and  Jane,  his  wife. 

Ejectment  for  premises  in  the  parish  of 
Ospringe,  in  the  county  of  Kent.  Plea, 
not  goilty. 

At  the  trial  before  Best,  C.J.,  at  the 
Kent  Sammer  Assizes,  1825,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following 
case: — 

The  premises  in  question  are  of  gavelkind 
tenure.  The  late  Sir  Samuel  Auchmuty,  de- 
ceased, in  August  1822  died,  seised  thereof, 
onmairied,  and  without  issue,  and  intestate  as 
to  that  property.  He  was  the  youngest  son  of 
Samud  Auchmuty,  who  was  the  son  of  a  British- 
bom  father  and  mother,  and  was  bom  in 
Massachusetts  in  Korth  America,  then  a  colony 
of  Great  Britain,  was  rector  of  Trinity  Church 
in  the  city  of  New  York,  in  the  State  of  New 
York  in  North  America,  at  that  time  also  a 
colony  of  Great  Britain,  and  died  there  prior  to 
the  recognition  of  the  independence  of  the 
United  States  of  America  by  Great  Britain; 
and  at  the  time  of  his  death  was  a  British 
subject. 

The  said  Samuel,  the  father,  left  issue  him 
surviving,  by  his  wife  (an  English-bom  sub- 
ject), thSee  sons  :  namely,  Robert  Nicholls,  who 
was  the  eldest,  Bichard,  and  the  said  Sir 
Samuel,  who  so  died  seised  of  the  premises  in 
question;   and   three  daughters,   namely,  the 


above-named  defendant  Juliana,  now  the  widow 
of  Frederick  Mulcaster,  the  above-named  de- 
fendant Jane,  now  the  wife  of  the  said  Bichard 
Tylden,  and  Isabella ;  all  which  issue  were 
bom  in  the  province  of  New  York  before  the 
declaration  by  the  American  States  of  inde- 
pendence, and  before  the  recognition  thereof. 

Richard  and  Isabella  died  l^fore  Sir  Samuel, 
without  leavmg  issue. 

Robert  Nicholls  Auchmuty  resided  in  the 
province  of  New  York  during  the  revolutionary 
war,  within  the  British  lines,  and  at  that  time 
served  as  an  officer  in  it,  and  afterwards  for 
some  time  commanded  a  volunteer  company  of 
militia,  called  the  Qovemor*s  company,  in  aid 
of  the  Royal  cause  in  the  said  war,  and  bore 
arms  against  the  United  States  until  the  peace 
herein-after  mentioned. 

Robert  Nicholls  Auchmuty  beinff  an  Ameri- 
can loyalist,  still  adhering  to  his  &en  Majesty 
as  his  subject,  embarked  with  the  British  troops 
when  they  evacuated  New  York,  pursuant  to 
the  treaty  of  peace  between  Great  Britain  and 
the  United  States  of  America,  concluded  in 
September  1788,  and  arrived  with  the  said 
British  troops  in  England,  and  he  continued  to 
reside  in  England  for  about  two  years  after  Ids 
arrival  therem  as  aforesaid. 

Whilst  he  so  resided  in  England,  he  was  duly 
appointed  by  the  British  Government  secretary 
to  a  board  of  commissioners  in  pursuance  of  the 
said  treaty  of  pcAce  made  in  September  1783, 
which  board  sat  in  the  city  of  New  York ;  and 
he  went  from  England  to  New  York  in  the  year 
1785,  under  and  by  virtue  of  that  appointment. 
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After  the  determination  of  his  employment 
under  the  British  Government,  he  settled  in  the 
United  States  of  America,  married  a  British- 
born  subject,  and  had  children,  and  continued 
to  reside  there  until  the  time  of  his  death,  which 
took  place  in  the  year  1812. 

At  the  time  of  his  death  Robert  NichoUs 
Auchmuty  left  issue  male  four  sons,  viz.,  the 
three  lessors  of  the  plaintiff,  and  Robert  Mul- 
caster Auchmuty,  all  of  whom  were  born  in  the 
United  States  of  America  subsequent  to  the 
recognition  by  Great  Britain  of  the  independence 
of  that  country,  and  after  Robert  Nicholls 
Auchmuty  went  to  New  York  under  the  said 
appointment  as  aforesaid. 

The  four  sons  of  the  said  Robert  Nicholls 
Auchmuty  all  survived  Sir  Samuel  Auchmuty, 
who  so  died  seised  of  the  premises  in  question. 
Robert  Mulcaster  Auchmuty  died  about  the 
month  of  November  1822  at  Madras,  without 
leaving  any  widow  or  issue,  and  without  making 
any  will  to  pass  real  estates. 

The  lessors  of  the  plaintiff  in  this  action  are 
the  next  of  heirs  in  gavelkind  of  Sir  Samuel 
Auchmuty  who  died  so  seised,  if  they  can  by 
law  inherit  the  said  premises  from  the  said  Sir 
Samuel  Auchmuty. 

The  colony  of  New  York,  with  other  colonies 
in  North  America,  separated  themselves  from 
the  Government  and  Crown  of  Great  Britain 
united  themselves  together,  and  on  the  4th  of 
July  1776,  declared  themselves  free  and  inde- 
pendent States  by  the  name  and  style  of  "  The 
United  States  of  America."  On  the  3rd  day  of 
September  1783  his  late  Majesty  acknowledged 
the  ITnited  States  of  America  to  be  free,  sove- 
reign, and  independent  States,  and  on  the  said 
3rd  day  of  September  a  definitive  treaty  of 
peace  was  signed  between  his  said  Majesty  and 
the  United  States  of  America,  which  said  treaty 
is  as  follows  :  — 

[The  special  case  then  set  out  the  first, 
third,  fourth,  fifth,  sixth,  and  seventh 
articles  of  the  treaty  ;  for  which  see  Doe  d, 
Thoifias  V.  Acklam.layi 

cutty,  for  the  lessors  of  the  plaintiff: 
The  decision  to  "which  this  Court  came  in 
Doe  d.  Thomas  v.  Acklam  (h)  is  decisive  of 
the  present  question,  for  this  case  is  pre- 
cisely the  converse  of  the  former.  There 
the  parent  of  the  claimant  did  not  join  either 

Earty  at  the  time  of  the  war  with  America, 
ut  Cimtinned  to  reside  there  daring  the 
war,  and  at  the  time  of  the  treaty  made 
with  this  country  (whereby  the  indepen- 
dence of  the  United  States  was  recognised), 
and  thenceforth  until  his  death.  That 
was  considered  as  an  election  to  become 
a  citizen  of  America,  and  to  put  off  his 
allegiance  to  this  country.  In  the  present 
case,  it  is  clear  that  the  father  of  the 
lessors  of  the  plaintiff,  at  the  time  of  the 
treaty,  elected  to  continue  a  British  sub- 
ject, and  he  could  not  afterwardg,  even  if 
he  had  wished  so  to  do,  got  rid  of  that 

(a)  Sec  above,  p.  105. 
(6)         „  V    • 


character.  The  present  claimants  are, 
therefore,  clearly  within  the  4  Oeo.  2.  c.  21. 
being  born  of  a  father  who  at  the  time  of 
their  birth  was  a  natural-born  subject  of 
this  country.  Should  it  be  said  that  the 
case  is  altered  by  the  circumstance  of  the 
father's  being  bom  in  America,  that  is 
completely  answered  by  the  case  of  Bacon 
V.  Bacon. (a) 

Abraham,  contra:  The  lessors  of  the 
plaintiff  are  not  capable  of  inheriting  lands 
in  this  country.  They  were  bom  in  the 
United  States  of  America,  after  the  inde- 
pendence of  those  States  had  been  recog- 
nised(&) ;  and,  being  bom  of  parents  settled 
there,  must  be  considered  aliens. 

In  Calvin* 8  case,(c)  an  alien  is  defined 
to  be  a  subject  that  is  born  out  of  the 
legiance  of  the  King,  and  under  the 
legiance  of  another ;  and  this  definition  is 
adopted  in  Com.  Dig.  Alien  (A.). 

If,  then,  the  lessors  of  the  plaintiff  were 
aliens  born,  they  cannot  hola  lands  hero, 
although  their  parents  were  natural  bom, 
Co,  Lit,  8a.  In  the  29  Car.  2.  {d)  a  statute 
was  passed  to  naturalise  the  children  of 
his  Majesty's  English  subjects  born  in 
foreign  countries  during  the  Protectorate. 
The  7  Ann.  c,  5.  was  made  in  pari  materia, 
and  each  of  them  was  intenaed  to  apply 
to  cases  where  the  children  were  born 
abroad,  of  parents  who  had  gone  there  for 
temporary  purposes,  and  not  to  make  the 
foreign  country  their  permanent  abode,  as 
was  the  case  of  the  parents  of  the  present 
claimants.  The  4  Geo,  2.  c.  21.  was  merely 
intended  to  restrain  and  not  to  enlarge 
the  operation  of  the  7  Ann,  c.  6. 

June  14,  1826.— Abbott,  C.J. :  It  is  not 
found  that  Robert  Nicholls  Auchmuty ^  the 
father  of  the  lessors  of  the  plaintiff,  was, 
at  the  time  of  the  treaty  in  1783,  adhering 
to  the  United  States.  The  facts  stated 
prove  the  reverse,  and  bring  the  case  di- 
rectly within  the  stat.  4  Geo,  2.  c.  21.  The 
plaintiff  is  therefore  entitled  to  recover* 

Bayley,  J. :  There  is  a  very  plain  dis- 
tinction between  this  case  and  that  of  Doe 


(a)  Cro,  Car.  601. 

(6)  Bat  LEY,  J.  :  "  By  the  treaty  the  King  ac- 
knowledges all  the  United  States  to  be  free, 
sovereign,  and  independent  nations.  Who  are 
made  independent  ? — The  States.  Does  not  that 
mean  the  persons  who  at  that  time  composed 
the  Amencan  States?  They  are  divested  of 
iheir  allegiance  to  the  Crown,  and  are  put  into 
the  condition  of  a  new  allegiance  to  another  Go- 
vernment ;  but  does  that  enable  a  British  sub- 
ject at  any  future  period  to  divest  himself  of 
his  allegiance  to  the  Crown  of  this  country  ? 
The  case  of  Doe  v.  Acklam  proceeded  on  the 
foundation  that  before  the  birth  of  the  child  the 
father  ceased  to  be  a  British  subject.''  Beport 
in  8  D.  &  B.  p.  603. 

(c)  7  Co.  Rep.  31. 

{d)  c.  6. 
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▼.  Acklam.  In  that  case  it  appeared 
that  the  parent,  throngh  whom  the  claim 
was  made,  put  off  his  allegiance  at  the 
time  of  the  treaty  which  enabled  him  so 
to  do.  (a)  Here  Robert  NtchoUa  Auchmuty 
took  no  such  step  at  that  time,  and  the 
law  did  not  enable  him  to  do  so  at  any 
fdtare  time.  He  was,  therefore,  when 
residing  in  America  after  the  treaty,  in 
the  same  situation  as  if  he  had  gone  to 
reside  in  any  other  foreign  country,  and 
his  children  are  expressly  within  the  stat. 
4  Geo.  2.  c.  21,  and  entitled  to  the  privi- 
leges of  natnral-bom  subjects  of  the  King 
of  England. 

HoLSOTD,  J. :  The  statutes  7  Ann,  o.  5. 
and  4  Geo.  2.  c.  21.  clearly  give  to  the 


(a)  See  above,  p.  105. 


children  of  B,  N,  Auchmuty  inheritable 
blood,  (a)  although  they  were  not  born 
within  the  legianoe  of  the  King.  (6) 

Postea  to  the  plaintiff. 


Materials  madb  use  of.— The  report  of 
the  argument  and  judgment  is  from  5  B.  &,  C. 
771. 


fa)  "  I  am  clearly  of  opinion  that  the  circum- 
stance of  his  settling  in  America,  an4  taking  up 
his  domicile  there,  did  not  ipso  facto  make  him 
a  citizen  of  the  United  States,  and  put  an  end  to 
his  allegiance  to  the  Crown  of  England."  Re- 
port in  8  D.  &  B.  p.  605. 

(6)  See  as  to  the  effect  of  the  decision  Fitch 
V.  Weber,  4  Hare,  p.  69;  Jn  re  Stepney 
Election  Petition^  17  Q.B.D.  p.  61. 
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ROWE,  Executor  of  Joshua  ROWE,  affainst  BRENTON. 


Judgment  of  the  Court  of  King's  Bench  on  February  10,  1827, 
on  an  Application  by  the  Attorney  General  for  a  Trial  at 
Bar.  (Reported  in  Concanen,  xxxviL,  8  B.  &  0.  737,  and  3  Man. 
&  Ryl.  133.) 

Decision  of  Lord  Tenterden,  C.J.,  Bayley,  Littledale,  and  Parke, 
J. J.,  AS  to  the  Interest  and  Rights  of  the  Crown  in  the  Duchy 
OF  Cornwall.  (Reported  in  Concanen,  106, 145,  8  B.  &  C.  743,  755, 
and  3  Man.  &  Ryl.  164,217.) 

Rowe,  a  "  conventionary  tenant "  (a)  of  a  manor  in  Cornwall,  sunk  a  shaft  and  raised  copper 
ore,  which  Brenton,  as  agent  for  persons  claiming  to  be  lessees  of  minerals  under  the  Crown  in 
right  of  the  Duchy  of  Cornwall,  removed.    Action  of  trover  by  the  executor  of  Rowe. 

The  Attorney  General  in  person  suggested  that  the  Cro>vn  was  interested  in  the  action,  and 
claimed  a  trial  at  Bar. 

1.  Trial  at  Bar,— Interest  of  the  Crown. 

Held  by  Tenterden,  C.  J.,  delivering  the  judgment  of  the  Court  of  King's  Bench, 

That  the  Crown  may  of  right  claim  a  trial  at  Bar  of  an  action  in  which  it  is  interested,  and 
that  a  rule  absolute  will,  on  the  application  of  the  Attorney  General  in  person,  be  made  in 
the  first  instance. 

2.  Duchy  of  Cornwall. — Nature  of  the  Estate  of  the  Duke, — Evidence. 

That  an  enrolment  of  a  lease  in  the  Duchy  Office  is  evidence  as  if  it  were  an  enrolment  by  the 
Crown,  and  that  it  is  immaterial  whether  the  Duchy  is  in  possession  of  the  Crown  or  of 
the  Duke. 

**  The  estate  of  the  Duchy  of  Cornwall  is  one  of  a  very  peculiar  nature ;  there  is  nothing  like 
it  existing  in  this  country ;  it  is  an  estate  vested  in  the  Duke  of  Cornwall,  when  there  is  a 
Duke  of  Cornwall,  and  when  there  is  no  Duke  of  Cornwall  it  is  vested  in  the  Crown.  To 
say  that  one  rule  shall  prevail  as  to  the  formation  of  documents  or  the  evidence  of  these 
documents,  when  the  Duchy  is  in  the  hands  of  the  Duke,  and  that  another  rule  shall 
prevail  when  the  Duchy  is  in  the  hands  of  the  King,  would  be  accompanied  with  great 
conf\ision  and  injustice.  Whatever  is  done  during  the  existence  of  a  Duke  is  to  be 
considered  in  the  same  manner  as  if  it  was  done  to  the  Crown."     Lord  Tenterden,  C.J. 

3.  Evidence. — Public  Document. — Duchy  of  Cornwall. 

On  account  of  the  interest  of  the  Crown  in  the  Duchy  of  Cornwall  all  acts  which  affect  the 
revenues  of  the  Duchy  are  to  be  considered  as  public  acts,  and  an  instrument  affecting 
such  revenues,  though  not  executed  by  the  parties  to  an  action  or  their  privies,  is 
admissible  in  evidence. 

4.  Attorney  GeneraTs  Right  to  Reply — Semble,  that  in  an  action  in  which  witnesses  are  called  by 

plaintiff  and  defendant  and  the  Crown  has  intervened  on  behalf  of  the  latter,  the  Attorney 
General  has  not  the  right  to  a  general  reply.    (3  Man.  &  Ryl.  304.) 

(a)  See  below,  p.  259  n. 
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Application  in  Hilary  Term,  1826,  for  a 
trial  at  Bar. 

Upon  this  application  in  Hilary  Term, 
7  &  8  G^.  4.  the  Attorney  €hneral(a)  stated 
concisely  the  nature  of  the  matter  at 
isBne,(&)  and  claimed  a  trial  at  Bar  on  the 
ground  that  the  Crown  had  an  interest  in 
uie  subject  of  the  suit;  the  Court  not 
having  power  to  grant  a  writ  of  Niei  Prius, 
where  fiie  Crown  is  a  party*  or  where  the 
matter  toncheth  the  right  of  the  Kin|^  with- 
out a  special  warrant  from  the  Kmg,  or 
the  assent  of  the  Eang's  Attorney ;  2  Inst. 
424 ;  Fitx.  N.B.  241a,  tit.    Procedendo. 

The  learned  gentleman  contended,  that 
the  statement  of  the  fact  of  the  interest  of 
the  Crown  to  the  Court  by  him,  as  the  law 
officer  of  the  Crown,  was  sufficient  to 
entitle  him  to  a  rule  for  a  trial  at  Bar ; 
and  Ihat  it  was  not  necessary  that  the 
Crown  should  appear  upon  the  record  to 
be  a  party  interested,  in  order  to  establish 
the  right  to  such  trial. 

The  following  cases  weret^ited  in  snpport 
of  the  application : — Lord  BeUamonVa  case, 
2  ScUkeld,  p.  625;  The  King  v.  Hales,  2 
Strange,  816.(c) 

The  Court  intimated  that  the  Attorney 
CfeneraZ  should,  in  the  first  instance,  take 
a  rule  to  show  cause;  but  the  learned 
gentleman  contended,  that  there  had  been 
no  instance  where  the  Crown  demanded  a 
trial  at  Bar  as  of  a  right,  in  which  a  rule 
to  show  cause  had  been  granted,  but  that 
the  rule  must  be  made  absolute  in  the  first 
instance. 

The  Court  took  time  to  consider  of  the 
point ;  and  on  the  following  day  opranted 
the  rule,  stating  that  if  on  consideration 
the  plaintiff's  counsel  thought  fit  to  make 
any  application,  it  would  be  heard. 

On  the  10th  of  February,  1827,  Brougham 
made  the  following  application  to  the 
Court,  to  set  aside  the  role : — 

Brougham:  My  Lords,  I  am  to  move 
for  a  nde  to  show  cause,  why  the  rule 
should  not  be  discharged,  which  your 
Lordships  were  pleased  to  grant  to  Mr. 
Attorney  General  and  to  the  Crown  as  of  a 
right  to  have  this  case  tried  at  Bar.  Now, 
my  Lords,  the  grounds  upon  which  I 
move  ore  two :  in  the  first  place,  that  the 
Crown  has  no  rig^t  to  a  trial  at  Bar  in  a 
case  in  which  the  Crown  is  not  immediately 
and  direcUy  a  party;  and  in  the  next 


(a)  Sir  Charles  Wetherell. 

(b)  Action  of  trover,  for  a  quantity  of  copper 
ore,  laying  the  conversion  in  the  lifetime  of 
the  testator.  Plea,  not  guilty.  It  appears  from 
the  report  in  3  Man.  &  Ryl.  184,  that  the  Crown 
agreed  to  pay  the  costs  of  the  action. 

(c)  In  the  report  in  8  Man.  &  By.  184,  it  is 
stated  that  the  Attorney  General  cited  also 
Anon,  1  Ventr.  74,  and  an  unreported  case  B,  v. 

,  82  Geo.  8. 


place,  that  if  it  were  true  that  the  Crown 
nad  such  a  right,  this  is  not  the  mode 
wherein  the  Crown  ought  to  make  the 
application  for  such  trml.  (The  learned 
gentleman  here  referred  to  the  authorities 
cited  on  the  application  for  the  trial  at 
Bar,  and  to  the  writ  relating  to  a  case  of 
real  action,  cited  in  Fitzherhert,  241a,  tit. 
Deprocedendo  ad  judicium,) 

The  writ  in  Fitzherhert  relates  to  a  case 
of  a  real  action,  in  which  the  tenant  is 
lessee  for  life  under  the  Crown ;  the 
reversion  being  in  the  Crown,  and 
accordingly  it  mav  well  be  said  that  it 
touches  the  King  s  right,  and  that  the 
Crown  is  interested ;  because  if  the  verdict 
passed  in  that  writ  of  right,  or  other  real 
action,  and  a  judgment  upon  that  verdict 
followed,  of  course  that  judgment  binds 
the  freehold,  and  binding  the  freehold 
binds  the  reversion  in  the  Crown,  so  that 
the  Crown  could  hardly  be  said  not  to  be  a 
party  concerned.  That  is,  no  doubt,  a 
case  in  which  the  tenant  would  have  had 
a  right  to  have  prayed  in  aid  of  the  King, 
just  as  he  would  have  had  a  right  in  the 
case  of  any  common  person ;  and  the  more 
I  can  show  that  the  case  of  a  common 
person  is  not  different  from  the  case  in  hand, 
the  more  I  refute  the  principle  at  present 
contended  for,*— that  there  is  some  peculiar 
privilege  in  the  Crown  whereby  it  has  a 
right  to  interrupt  the  proceedings  by  Nisi 
Pnus,  and  withdraw  the  matter  to  be  tried 
at  Bar.  I  humblv  submit  that  this  is 
actually  a  case  in  which,  if  it  were  between 
between  two  common  persons,  as  it  is 
supposed  to  be,  the  tenant,  in  a  writ  of 
right,  would  be  entitled  to  pray  in  aid  of 
his  reversioner,  who  would  not  be  in  any 
other  situation  than  the  Crown  here.  The 
Crown  here,  therefore,  is  in  no  other 
situation  from  that  of  any  common  person. 
It  is  added,  in  Fitzherhert : — 

**  There  is  another  form  of  writ  for  this  matter 
in  the  register." 

And  then  it  is  said  that— 

"it  appeareth  that  it  is  in  the  justices'  dis- 
cretion, whether  they  will  ffrant  Nisi  Prius  or 
not ;  and  by  the  like  reason,'*  &c. 

The  Crown  can  only  be  heard  to  take 
advantage  of  the  right  contended  for  by 
matter  of  record ;  and  your  Lordships  will 
find,  not  oidy  on  the  general  principle, 
that  the  Crown  can  entitle  itself  only  by 
matter  of  record  in  any  way,  but  on  the 
other  equaUv  general  principle,  that  the 
Crown  is  only  heard  in  courts  of  justice 
upon  record.  In  all  those  cases,  in  which 
advantage  has  been  taken  of  a  claim  of 
this  sort,  it  has  been  uniformly  by  pleading 
it,  or  by  writ:  by  something  which  is 
either  a  record,  or  in  the  nature  of  a 
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record :  for  example,  where  it  is  said  in 
the  dictum  in  Fitzherbert,  that — 

"  Nisi  Prius  shall  not  be  granted  where  the 
King  is  party,  without  the  King's  special 
warrant."  (a) 

It  is  also  stated  that  the  Attorney 
General,  on  the  part  of  the  Crown,  may 
consent  to  Nisi  Prius;  that  is  to  say, 
consenting  to  waive  his  alleged  right,  and 
no  doubt  the  Crown  might  waive  the 
right,  and  consent  to  the  Procedendo y  or 
consent  to  Nisi  Prius  going.  But  where 
the  Crown  prays  in  aid,  or  comes  to  the 
Court,  and  says  "  I  am  the  reversioner  and 
my  lessee  for  life,  a  party  to  the  record, 
and  my  interest  is  concerned,"  that  must 
appear  by  matter  of  record  ;  and  accord- 
ingly in  the  case  in  Fitzherhert,  and  the 
reference  to  the  register,  it  appears  by  a 
regular  and  formal  writ,  in  which  writ  is 
set  forth,  not  merely  that  the  case  touches 
the  interest  of  the  Crown,  but  it  is  set 
forth  in  what  manner  and  form  the  interest 
of  the  Crown  is  touched.  The  nature  of 
the  action  is  set  forth ;  and  for  this  reason, 
that  the  Court,  before  whom  the  matter  is 
thus  brought,  may  judge  whether  or  not 
the  interest  of  the  Crown  is  even  alleged 
to  be  touched;  accordingly  your  Lord- 
ships will  find  that  a  discretion  is  exercised 
in  such  cases,  and  that  a  prayer  is  refused 
even  although  it  is  demanded.  Now, 
although  that  is  competently  alleged,  in 
the  only  way  in  which  it  can  be  alleged, 
namely,  by  pleading  on  record,  still  the 
Court  will  tate  into  its  consideration,  and 
decide  upon  the  suflSciency  of  the  ground 
laid  for  the  application.  Lord  Coke,  in  his 
Commentary  on  the  Statute  of  Westmin- 
ster, 2nd  Institute,  207,  says  : — 

"  And  if  it  doth  appeare  to  the  Court  that  the 
King's  officer  doth  seize,  for  the  King,  any  lands 
without  warrant  against  the  law,  in  an  action 
brought  ag^st  the  officer,  he  ought  not  to  have 
any  aid  of  the  King." 

Now,  I  apprehend,  I  sustain  a  position 
which  is  perfectly  undeniable,  when  I  say 
that  the  Crown  cannot  be  in  a  better 
situation,  on  its  present  application,  than 
if  the  King  prayed  in  aid;  that  is  the 
course  in  which  the  Kin^  should  take  the 
case  out  of  the  course  it  is  in. 
"Neither  doth  the  writ  de  Domino  Rege 
inconsulto  lie  in  that  case,  because  that  which 
is  done  by  him  is  void  ;  and  where  the  cause  of 
aid  faileth,  there  no  aid  is  to  be  granted.  It 
were  against  reason  that  the  King,  who  is  the 
)iead  of  justice,  should  aid  him  in  his  wrong ; 
and,  therefore,  this  act  for  doing  of  wrong  in  the 
King*8  name,  doth  give  the  party  grieved  an 
assize  against  him,  wherein  the  plaintiff  shall 
recover  his  land  and    double  dammages,  and, 


(a)  241. 


besides  the  King's  officer  shall  be  in  the 
grievous  mercy  of  the  King  for  doing  injury  in 
his  name  to  the  subject." 

Therefore  that  clearly  shows  that  where 
an  officer  of  the  King  prays  the  King  in 
aid,  being  sued 

Bayley,  J.  :  What  was  the  nature  of 
that  suit  P 

Brougham :  It  is  where  the  officer  of 
the  King  disseizes  without  warrant,  and 
against  law,  but,  of  course,  that  would  be 
just  the  question. 

Bayley,  J. :  This  is  a  man  clearly  doing 
a  wrongful  act,  desiring  the  Crown  to 
protect  him. 

Brougham:  That  is  what  the  officer 
would  deny;  he  takes  care  to  allege  a 
ground  of  right  on  the  pleadings ;  but  he 
does  not  merely  plead  the  general  issue, 
averring  that  he  is  in  the  right  as  against 
the  other  party,  demandment,  but  he  says 
there  is  an  end  of  this  suit  at  once.  He 
pleads  that ;  bu,t  the  Court  does  not  con- 
sider  that  it  is  stopped  by  his  mere  prayer, 
but  takes  it  into  consideration  ;  and  I  do 
not  mean  to  say  that  he  might  not,  by 
his  plea,  have  ousted  its  discretion,  and 
obliged  the  Court  to  grant  his  prayer,  and 
cease  the  proceeding ;  for  he  might,  by 
stating  that  which  was  false,  have  made 
it  appear  that  he  had  a  right  to  pray  in  aid 
the  King. 

HoLROTD,  J. :  That  is  making  the  King 
a  party  nolens  volens. 

Lord  Tenterden,  C.J. :  He  does  not 
allege  any  right  to  call  upon  the  Eling. 

Brougham :  He  does  not  allege  it  suffi- 
ciently. 

Lord  Tenteeden,  C.J. :  He  does  not 
allege  it  at  all,  as  I  understand ;  he  does 
not  allege  that  he  held  under  the  King. 

Brougham:  He  has  said  that  he  has 
seized  for  the  King.  I  do  not  deny  that 
the  Court  has  a  right  to  grant  this  on  a 
proper  allegation ;  but  I  say  he  is  obliged 
to  make  that  in  distinct  terms  upon  the 
record ;  and  the  Court  looking  at  that 
record,  and  seeing  that  he  had  prayed  in 
aid,  when  he  had  no  right,  decided  against 
him;  the  Court  seeing  that  he  had  no 
tangible  ground  on  which  to  rest  his 
claim,  must  of  course,  have  prevented  his 
going  into  the  question  altogether;  and 
your  Lordships  will  find,  in  all  these 
cases,  in  the  case  in  Fitzherhert,  in  the 
dictum  in  Lord  Coke,  and  this  case  also, 
it  is  assumed  as  a  matter  of  course,  that  it 
is  either  by  privy  seal,  or  by  pleading,  or 
some  other  record,  thfrt  the  Crown  brmgs 
within  the  cognizance  of  the  Court,  that  it 
is  interested,  or  conceives  itself  to  be 
interested,  in  the  suit.  Your  Lordships 
will  find  this  so  assumed,  that  in  the 
Commentary  in  2nd  Institute,  565,  Coke 
states  this  as  one  of  the  ordinary  occasionB, 
on  which,  instead  of  using  the  great  seal, 


257]         Bov)e,  Executor  of  Joshua  Rowe,  against  Brenton,  1827.        [258 

herhert  the  reoeived  doctrine  of  the  Court 
has  been  that  where  the  King  is  a  pariy,  and 
not  merely  a  party  on  record,  but  a  party 
in  interest,  that  is  a  gronnd  of  prerogative 
to  apply  to  the  Court  that  the  case  may  be 
tried,  not  at  Nisi  Prios,  in  the  coimtry,  bat 
at  the  bar  of  the  Conrt.  I  think  this 
application  cannot  be  granted.(a) 


the  Crown  may  nse  the  privy  seal.  He 
says: — 

*<  and  in  matters  of  small  moment,  and  which 
«an  work  no  delay  to  the  subject,  the  privy  seal 
is  sufficient,"  &c. 

So  that  the  distinction  which  I  took  is  by 
no  means  immaterial  to  this  case.  If  any- 
thing vagae  or  uncertain  be  stated,  the 
party  is  not  bound  down  by  any  rule  of 
pleading,  or  bound  to  any  accuracy  of 
statement ;  but  the  Court  has  the  infor- 
mation accurately  couched,  and  conveyed 
io  it,  in  a  formal  shape,  upon  which  to 
•exercise  its  judgment.  My  Lords,  I  have 
only  one  word  to  state,  which  I  omitted, 
that  is,  to  remind  your  Lordships  that  aid 
cannot  be  prayed  after  plea  pleaded,  after 
the  parties  are  at  issue ;  then  the  Crown, 
or  a  common  person,  is  too  late  ;  neither 
the  Crown  nor  a  common  person  can  be 
prayed  in  aid  after  that  stage.  This  is  laid 
down  in  a  note  of  Lord  Hale*8  to  FitZ' 
A«rl»erl,  153:— . 

"  A  party  cannot  demand  aid  after  adjourn- 
ment <i  the  plea  pleaded  in  another  term,  for  it 
ought  to  be  demanded  in  the  former  term,  and 
beldre  plea  pleaded." 

Lord  Tentebdek,  C.J. :  I  think  there  is 
no  sufficient  ground  laid  before  the  Court 
to  induce  us  to  think  that  the  rule  we  pro- 
nounced the  other  day  was  not  properly 
pronounced  ;  that  rule  was  pronounced 
upon  the  personal  attendance  of  the 
Attorney  General,  appearing  and  inform- 
ing the  Court,  that  tne  Crown  had  an  in- 
terest in  the  subject  matter  of  the  suit. 
Upon  the  present  motion,  the  nature  of 
tnat  interest,  or  supposed  interest  has 
been  detailed ;  and  upon  the  affidavit  now 
laid  before  us,  it  appears  that  the  present 
defendant  is  the  agent  of  certain  persons 
calling  themselves  a  mining  company, 
who  hold  under  certain  other  persons,  who 
are  lessees  of  the  Duchy  of  Cornwall  of  the 
mines  within  that  district.  From  this 
statement  it  must  manifestly  appear  that 
the  Crown  is  interested  in  any  question, 
whether  any  particular  mines,  or  parcel  of 
mines,  belong  to  the  Duchy;  that  fact, 
if  there  were  any  doubts  upon  it  before,  is 
now  made  clear.  Then  the  only  remaining 
question  is  as  to  the  mode  in  which  the 
present  application  is  made  to  the  Court ; 
It  is  made  by  the  Attorney  General  in  per- 
son, attending  and  giving  iiie  information 
to  the  Court,  on  behalf  of  the  Crown  ;  it  is 
not  made  by  the  defendant,  and  therefore 
is  perfectly  unlike  any  of  those  cases  to 
which  the  attention  of  the  Court  has  been 
directed  by  Mr.  Brougham.  If  we  were 
now  to  say  that  the  rule  which  we  for- 
merly pronounced  was  not  correctly  pro- 
nounced, we  should  be  acting  in  opposition 
to  the  received  doctrine  of  the  Courts  of 
WettminsterQall.  From  the  time  oi  Fitz- 

o    55860. 


Bules  to  show  cause  why  the  action 
should  not  be  tried  by  ar  jury  of  the  county 
of  Middlesex  were  subsequently  obtained ; 
but  it  was  afterwards,  by  consent,  agreed 
that  the  trial  should  take  place  before  a 
special  jury  from  Hertfordshire,  and  &  day 
was  fixed  in  Michaelmas  Term,  1827, 
accordingly.  (6) 

November  19. 1828. 

Before  Lord  Tbnterdbn,  C.J.,  Batibt, 
LircLBDALE,  and  Pabiub,  J.  J.,  and  a  special 

Counsel  for  plaintiff:  Bro^Kam,  Ers- 
kvne,{c)  Patte8on,{d)  FoUett,(e) 

Counsel  for  defendant :  Attorney  OeneraZ 
(Wetherelt),  Solicitor  General  {Tindal), 
Attorney  General  of  the  Duchy  (Harrison), 
Scarlett,  Dampier,  Ooleridge.if) 

lEvidence  was  given  on  behalf  of  the 
plaintiff  of  possession  and  conversion. 
The  Attorney  General  then  opened  the 
defendant's  case,  and  adduced  evidence. 
On  the  second  day  of  the  trial  of  the 
action,  Nov.  20,  1828,  a  document  pur- 


(a)  See  Paddock  v.  Forester,  8  Dowl.  884 ; 
Buron  v.  Denman,  2  Ex.  167 ;  Rey,  v.  Arch- 
bishop of  Canterbury,  Jebb's  Report,  p.  429  > 
Attorney  General  v.  Barker,  L.R.  7  Ex.  177  ; 
Attorney  General  v.  Constable,  4  Ex.  D.  172 ; 
Attorney  General  of  the  Prince  of  Wales  v. 
Grossman,  L.R.  1  Ex.  881 ;  Dixon  v.  Farrer,  17 
Q.B.D.658;  18Q.B.D.44;  Manmnff's Exchequer 
Practice,  198  ;  Clode  on  Petition  of  Bight,  170. 

(6)  "  It  would  seem  that  a  jury  must  come 
from  the  county  in  which  the  cause  of  action 
arises,  Uiough  the  trial  be  at  bar ;  unless,  by 
consent  of  the  parties,  a  jury  is  taken  from  an- 
other county ;  or  upon  special  case  made  to  the 
Court,  the  venue  can  be  altered,  on  its  appearing 
that  a  proper  trial  could  not  be  had,  and  on  the 
grounds  of  strong  prejudice  existing  on  the 
question  to  be  tried,  in  the  county  in  which  the 
cause  of  action  arose.  Vide  Bex  v.  Harris, 
8  Burr.  1880,  Clift's  Entries,  741 ;  Holmes  v. 
Brown,  Dougl.  420  ;  Rex  v.  Cowl,2Bim.  859." 
Note  to  Conanen's  Report,  XLIII.  See  A,  G, 
T.  Churchill,  8  M.  &  W.  171,  and  the  Crown 
Suits  Act,  1858,  28  &  29  Vict.  c.  104.  s.  46. 

(c)  Afterwards  a  Justice  of  the  Court  of 
Common  Pleas. 

(d)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 

(e)  Afterwards  Attorney  General. 

(/)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 
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porting  to  be  a  caption  of  8eisin(a)  of  the 
castle,  honor,  and  manor  of  Launceston 
to  the  U80  of  the  Lord  Edward  Duke  of 
Cornwall,  by  Jamed  de  Woodstocke  and 
William  de  Monden  as  signed  by  the 
letters  patent  of  the  Dako  on  Monday, 
May  5,  11  Ed.  3.  was  produced  from  the 
King's  Remembrancer  8  office  of  the  Court 
of  Exchequer.  It  was  tendered  in  evi- 
dence to  show  that  the  Duke  of  Cornwall 
had  received  possession  of  four  species 
of  tenants — free  tenants,  free  conven- 
tioners,(6)  native  convontioners,  natives  of 
stock  (nativi  de  stipite). 

It  was  not  under  seal.  It  was  alleged 
that  it  showed  the  result  of  a  survey  made 
in  1337  by  direction  of  the  Duke  of  Corn- 
wall, (c)  The  document  consisted  of  several 
rolls  sewn  together,  and  corresponding  with 
the  number  of  manors  and  other  heredita- 
ments of  which  seisin  was  taken.] 

Brougham:  Then  I  submit  that  this 
does  not  make  it  evidence ;  that  if  the  lord 
of  a  manor  choose  to  have  a  seal,  and 
under  that  seal,  to  give  direction  to  two 
individuals  to  make  a  survey  or  a  constat, 
that  being  offered  to  show  him  in  posses- 
sion at  the  time  he  took  seisin  of  this 
estate,  I  submit  that  does  not  render  it 
evidence  against  other  persons ;  it  would 
be  evidence  in  favour  of  persons  claiming 
against  himself ;  but  it  is  only  a  private 
survey  of  his  own  manor,  stating  a  number 
of  things  of  which  he  had  seisin.  Then  if 
it  be  not  evidence  in  itself,  ((£)  its  being  re- 
ferred to  in  the  r^inisters'  account  does  not 
render  it  evidence.  1  understand  my  learned 
friend  to  put  its  admissibility  on  the  minis- 
ters' account,  in  which  it  is  specified. 

(a)  **  The  caption  of  seisin  returned  upon  the 
charter  of  creation  (granted  March  17,  1337, 
by  Edw.  3.),  bearing  date  12  May,  11  Edw.  3., 
contains  a  full  description  of  the  four  classes  of 
tenants  by  whom  the  lands,  both  manorial  and 
tenemental,  were  held  under  the  Duke.  This 
caption  of  seisin  is  the  acceptance  of  livery  of 
seisin  of  those  hereditaments  comprised  in  the 
royal  grant  of  March  1377,  forming  a  distinct 
record,  returned  to  the  proper  officer,  and  pre- 
served in  the  Exchequer,  instead  of  being  in- 
dorsed on  the  grant  itself,  as  is  usual  in 
feofibnents  between  subject  and  subject."  Man- 
ning's Exchequer  Practice,  378. 

(0)  "  *  Conventionary  tenant,'  which  is  the 
term  used  in  Cornwall  to  denote  a  tenant  hold- 
ing under  the  Duke,  by  covenant  or  agreement, 
in  the  assessionable  manors,  appears  to  be  a 
more  ancient  designation,  and  more  aptly  to 
define  the  tenure  than  that  of  *  tenant  for  term 
of  years,*  by  which  only  one  of  the  terms  of 
the  contract  is  expressed."  Manning's  Exche- 
quer Practice,  357,  371,  378.  See  also  8  M.  & 
Byl.  I43n. 

(c)  See  as  to  such  surveys,  Issue  Bolls  of 
Devon,  Henry  8.  and  Henry  4.,  883. 

(d)  See  Thomas's  Ancient  Exchequer  of 
England,  10,  88. 


Solicitor  General:  That  is  only  one 
thing  among  others. 

Brougham :  I  understand  the  minister's 
account  to  be  read,  to  show  that  there  had 
been  a  seisin  taken  under  the  Duke;  it 
says,  that  the  accountant  does  not  render 
an  account  of  the  issues  after  a  certain 
time,  for  that  from  that  time  the  Duke 
retained  them  himself;  surely,  if  that  was 
considered  sufficient,  that  would  be  carry- 
ing the  principle  a  great  deal  further  than 
has  been  ever  attempted  before,  on  which 
a  man's  account  is  made  evidence  because 
he  charges  himself  therein.  If  jour  Lord- 
ships were  to  find  that  in  chargmg  himself 
he  stated  something  else,  that  was  receiv- 
able ;  perhaps  the  cases  have  gone  so  far 
as  to  admit  that,  if  it  was  parcel  of  the 
entry  charging  himself — but  this  is  going 
a  step  further  than  that — if,  when  he 
refers  to  another  transaction,  and  it  may 
be  another  instrument,  to  make  it  a  parcel 
of  the  evidence,  as  if  it  had  been  parcel  of 
the  account  in  which  he  charges  himself, 
there  the  reason  entirely  fails.  If  a  man 
says  in  his  account  I  received  6^.  on  ac- 
count of  a  transaction,  stated  in  a  letter 
written  from  A.  to  B.,  surely  that  letter 
would  not  be  receivable  in  evidence,  be- 
cause of  the  reference  to  that  letter ;  here, 
I  submit  to  your  Lordships,  it  is  hardly  so 
much  as  that,  for  he  does  not  refer  to  that 
seisin,  but  to  what  the  Duke  had  done  in 
consequence  of,  or  subsequent  to,  that 
seisin. 

Er shine :  I  submit  that  this  cannot  be 
received  in  evidence,  inasmuch  as  it  is 
not  a  public  document  executed  for  any 
purpose  of  the  Crown,  that  would  make  it 
eviaence ;  but  this  appears  to  have  been 
something  taken  under  commission,  or  a 
letter  from  the  Duke  of  Cornwall,  who, 
though  the  highest  subject,  was  still  but 
a  subject  of  the  realm ;  and  if  any  return 
made  to  any  letter,  under  a  power  or 
writing  of  the  Duke  of  Cornwall,  were  co 
be  made  evidence,  there  appears  to  be  in 
principle,  no  reason  why  tho  next  person 
m  rank  in  the  Kingdom  might  not  also 
have  his  returns  made  evidence;  he  is 
still  bat  a  subject,  the  public  have  no  in- 
terest in  his  acts  further  than  his  rank  and 
title  make  his  acts  a  subject  of  high 
respect ;  but  with  reference  to  the  events 
stated  in  the  document,  the  public  have  no 
interest,  and  I  submit  therefore,  that  the 
return  made  to  this  commission,  or  letter^ 
stands  in  the  same  predicament  as  that  of 
any  private  individual  would  do.  If  the 
object  of  reading  this  were  only  the  proof 
of  the  fact  of  the  seisin  having  been  taken, 
that  we  should,  of  course,  not  object  to ; 
but  my  Mend  proposed  to  read  it  for  the 

{)urp(>Be  of  proving  the  eircurostanoes  be- 
onging  to  a  particular  manor  mentioned 
in  that  deed;  it  is  a  return,  therefore^ 
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tnade  hy  an  mdiridiial'  acting  under  the 
«athority  of  the  Duke  of  Cornwall ;  and 
wa  snbmit  to  yonr  Lordship  that  no  state- 
meiit  made  by  that  indiyidual,  not  being 
lauthorised  to  act  for  the  public,  can  be 
received  in  evidence  against  strangers, 
and,  therefore,  that  it  mnst  be  rejected. 
'  PcUteson :  It  is  made,  'as  yonr  Lord- 
ships will  observe,  without  the  tenants 
having  any  opportunity  of  being  heard. 
Kow,  we  subnut  it  cannot  affect  the  te- 
nants, without  their  having  an^  knowledge 
of  it,  or  any  opportunity  of  objecting  to  it. 

Attorney  General:  That  does  not  ap- 
pear, my  Lord.  I  think  my  learned 
iriend  is  wrong  in  that,  which  he  has 
stated;  when  ib  is  read,  it  will  appear 
that  the  tenants  actually  attended  the 
livery  of  seisin ;  not  that,  in  my  opinion, 
that  is  material. 

Bearlett  ;  This  comes  from  the  Court 
of  Exchequer — ^the  proper  office. 

Erehine :  Your  Lordships  asked  whether 
it  was  sealed — ^I  would  ask  whether  it  is 
signed. 

Scarlett:  It  is  in  the  same  state  as 
other  documents  of  that  date. 

Attorney  General:  If  this  is  not  evi- 
dence, half  the  rolls  in  the  Court  of  Ex- 
chequer shonld  be  burnt;  it  comes  out  of 
the  proper  repository  for  such  evidence ; 
and  it  is  kept  as  a  public  record  to  show 
what  it  was  that  the  Crown  granted  to  the 
Duke  of  Cornwall;  and  what,  on  the 
cesser  of  the  Duke*s  estate,  would  revert 
back  again  to  the  Crown :  it  is  inalienable 
property. 

SoUcttor  ChneraZ:  And  your  Lordships 
observe,  in  addition  to  that,  that  the  very 
^ant  of  Edward  8  directs  this  seisin  to  be 
given. 

Lord  Tentbrden,  C.J.:  It  appears  to 
me  that  the  objection  fails  entirely. 

Brouglidm :  If  my  learned  friends  make 
it  a  foundation  that  the  Crown  has  a  fee, 
we  deny  that  it  appears  in  the  Prince's 
case  that  the  fee-simple  of  the  Duchy  of 
Cornwall  is  in  the  Duke. 

Batlet,  J. :  It  would  stand  thus :  the 
Crown  had  the  fee  before  the  grant  of 
that  charter.  Then,  in  the  Court  of  Ex- 
^equer,  you  have  an  account  of  the 
revenues  of  the  Crown ;  and  if  the  Crown 
alienate  any  part  of  those  revenues,  there 
is  an  account  kept  in  the  Exchequer  of 
ii^hat  it  was  that  the  Crown  alienated :  as 
I  understand  this  document,  this  gives  an 
account  of  what  it  was  that  the  Crown 
aliened  to  the  Duke  of  Cornwall. 

Brougham:  Yes,  and  with  great  sub- 
mission, if  that  had  been  done  by  public 
authority,  it  would,  no  doubt,  have  been 
evidence ;  for  the  country  is  bound  bv  what 
is  done  by  the  Crown,  acting  for  the 
countrv,  but  this  is  a  private  account  of 
the  Duke. 


Lord  Tentebdsn,  C.J. :  The  Duke  makes 
a  letter  of  attorney,  under  whidi  the  seisin 
is  taken. 

Baylby,  J.:  The  Crown  has  a. duplicate 
entered  in  its  own  office,  whieh  shows 
what  it  was  that  the  Duke  had  taken  posses- 
sion of. 

Brougham:  Taken  from  the  Duke  him- 
self. 

Lord  Tbnteeden,  C.J. :  I  think  the 
foundation  of  the  objection  entirely  fails. 
The  objection  is  put  upon  the  ground, 
that  this  is  a  private  document ;  uiat  the 
Duke  of  Cornwall  can  be  considered  only 
like  any  other  of  his  Majesty's  subjects, 
bating  only  his  high  rank.  But  wi^  re- 
gard to  the  Duchy  of  Cornwall,  I  am 
clearly  of  opinion  that  the. Duchy  of  Corn- 
wall, when  there  is  no  Duke  of  Cornwall, 
belongs  to  the  Crown.  It  is  sometimes  in 
the  hands  of  the  Crown,  and  sometimes  in 
the  hands  of  the  Duke ;  and  the  Crown, 
therefore,  or,  in  other  words,  the  public, 
has  an  interest  in  every  thing  which  is 
done  in  the  Duchy  :  and  it  appears  to  me 
perfectly  immaterial,  whether  the  act 
done  is  done  under  the  authority  of  the 
King,  or  under  the  authority  of  the  Duke, 
when  there  is  a  Duke,  for  in  all  these 
matters  the  interest  of  the  Crown  is 
equally  concerned.  I  do  not  at  all  rely 
on  the  circumstance  of  its  being  men- 
tioned in  the  minister's  account,  not  the 
least  in  the  world.  [The  document  was 
then  put  in.] 

[November  22, 1826.— The  enrolment  of 
a  lease  granted  by  the  Duke  of  Cornwall 
on  March  3,  1717,  was  produced.  It  was 
objected  on  behalf  of  the  plaintiff  that  it 
could  not  be  received  in  evidence  until 
proof  of  the  loss  of  the  original  lease,  or  at 
least  the  counterpart,  had  oeen  given.] 

Brougham:  The  evidence  of  this  lease 
by  the  Duke  of  Cornwall  is  merely  an 
enrolment  in  the  office  of  the  Duke  of 
Cornwall :  that  proof  being  given,  we  call 
for  the  orig^inal  lease.  I  think  my  learned 
friend  was  in  a  cause,  as  I  was,  witihi  Mr. 
Baron  HuUoch  on  the  other  side, (a)  in 
which  we  objected  to  similar  evidence 
offered,  as  being  secondary  evidence ;  but 
we  contended  that,  at  all  events,  it  could 
be  given  only  as  secondary  evidence ;  our 
objection  was,  that  it  could  not  be  given 
even  as  secondary  evidence;  and  the 
answer  was,  that  there  was  an  enrolment 
in  the  county  palatine,  where  there  were 
jura  regalia,  and  where  records  were  kept. 
In  consequence  of  which,  enrolment  in 
that  office,  made  by  the  proper  officer, 
was  held  to  be  sufficient  proof  of  the 
contents  of  the  lease  purporting  to  be 
enrolled ;  but  it  was  considered  only  as 
evidence  of  the  contents  of  a  lease  wnich 


(a)  Humble  v.  Hunt,  Holt,  N.P.C.  601. 
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had  been  lost.  I  understand  they  do  not 
give  any  such  evidence  here  of  the  loss  of 
the  lease  of  which  this  purports  to  be  an 
enrolment. 

Patieson :  I  would  just  point  your  Lord- 
ship's attention  to  a  case  in  Douglas 
which  was  referred  to  on  the  former  oc- 
casion— the  case  of  Kinnersley  v.  Orpe^ia) 
in  which  it  was  said,  that  the  act  of  the 
officer  of  the  Duchy  of  Lancaster  would  be 
evidence  of  fact.  I  apprehend  that  case 
does  not  apply  to  the  present  objection ; 
for  that  was  an  action  of  trespass  in  a 
fishery,  where  the  plaintiff  had  title,  under 
a  lease,  from  the  Duchy  of  Lancaster — 
the  lease  was  then  produced,  and  it  con- 
tamed  a  proviso  that  it  should  be  enrolled ; 
and  to  prove  the  enrolment,  they  showed 
a  memorandum  in  the  margin  by  the 
auditor:  that  was  taken  to  be  sufficient 
evidence  of  the  enrolment ;  but  it  was  not 
an  enrolment  produced  as  evidence.  The 
name  of  the  auditor  was  merely  held  to  be 
evidence  of  the  enrolment;  therefore,  I 
apprehend,  that  does  not  apply  or  govern 
this  case:  for  there  the  Court  said,  the 
lease  was  admitted  by  the  pleadings,  and 
therefore  the  point  of  law  did  not  arise. 

Attorney  General:  My  Lords,  I  appre- 
hend this  is  admissible  evidence,  on  the 
principle  which  was  discussed  before; 
namely,  that  this  is  a  record  of  property, 
in  which  the  Crown  was  interested  at  the 
time  the  lease  was  made  by  the  Duke  of 
Cornwall,  and  that  this  is  a  document 
coming  from  the  proper  place  of  deposit. 
The  Crown  alreaoy  having  an  interest, 
.the  question  is,  is  not  this  lease  enrolled 
in  the  proper  office,  in  which  the  evidence 
of  the  propertv  of  the  Crown  is  preserved  ? 
I  say  the  Duchy  office  is  the  Crown  office, 
and  that  the  enrolment  of  a  lease,  in 
which  the  Crown,  in  any  way,  has  the 
interest  of  reversioner,  is  thereby  made 
evidence  of  the  Crown's  title:  as  if  the 
Crown  had  had,  at  that  moment,  the 
actual  possession  of  the  Duchy.  With 
respect  to  the  distinction  of  the  interest 
of  the  Crown  being  the  legal,  or  rever- 
sionary title,  what  is  the  difference  in 
principle  with  regard  to  the  admissibiliijr 
of  evidence  ?  The  principle  of  that  ad- 
missibility is,  that  it  is  a  record  in  which 
the  interest  of  the  Crown  is  concerned. 
I  take  it,  evidence  of  this  sort  stands  on 
the  ground,  that  the  Crown,  being  pos- 
sessed of  proper^,  is  obliged,  for  the  inte- 
rest of  itself,  and  its  successors  to  preserve 
evidence  of  that  property.  The  principle 
applies  equally  where  the  Crown  not  only 
has  a  legal  estate,  or  fee,  in  the  property, 
but  the  actual  possession  of  the  property. 
Where,  then,  is  the  ground  for  the  distinc- 
tion, that  a  record  from  the  Duchy  office 

(a)  Doug.  56. 


is  to  be  evidence,  where  the  legal  title 
and  the  actual  possession  are  in  the 
Crown,  but  if  it  happened  that  at  the 
moment  to  which  the  document  refers, 
the  possession  of  the  Duchy  is  in  the 
Duke,  the  legal  title  remaining  in  the 
Crown,  it  is  not  to  be  evidence  P  Such  a 
distinction  would  amount  to  this:  that 
those  rolls  are  to  be  evidence,  where  the 
two  interests  are  in  the  Crown  ;  but  they 
would  not  be  evidence  where  only  one  of 
those  interests  was  in  the  Crown. 

Lord  Tenterden,  C.J.  (to  the  Auditor) : 
When  a  lease  is  enrolled,  is  there  any  fee 
paid  to  the  office  of  the  Duchy  ? 

The  Auditor :  There  is  a  fee  paid  by  the 
party  enrolling. 

Scarlett :  I  was  about  to  state  to  vour 
Lordships  two  distinct  grounds  on  which 
this  evidence  is  clearly  admissible.  I 
cannot  agree  with  my  learned  friend, 
on  the  basis  his  objection  assumes,  that 
your  Lordships  are  not  to  look  at  the  title 
of  the  Duke  of  Cornwall  in  any  other  way 
than  if  he  were  a  private  subject.  The 
Duchy  of  Cornwall  is  created  by  Act  of 
Parliament  as  a  provision  for  the  eldest  son 
of  the  King(a) ;  and  your  Lordships  are, 
1  apprehend,  bound  to  know  that  there  is 
a  Duchy  court  and  a  Duchy  office,  and 
that  the  affairs  of  the  Duchy  are  kept  on 
record  in  that  office  in  like  manner  as  you 
know  they  are  in  the  Duchy  of  Lancaster, 
for  it  is  an  appendage  of  the  Crown  of 
England— a  matter  of  public  notoriety 
and  interest ;  and  the  maimer  and  form  of 
keeping  the  records  in  the  Duchy  office, 
as  shown  before  your  Lordships,  I  appre- 
hend, is  as  mach  receivable  as  evidence 
as  if  it  was  the  immediate  possession  of 
the  Crown. 

My  Lords,  to  take  another  ground, 
there  is  one  fact  which  evidently  shows 
that  the  proper  evidence  would  be  the 
enrolment,  because  the  lease  has  no  va- 
lidi^  unless  it  is  enrolled,  as  in  the  case 
in  Douglas;  unless  you  show  an  enrol- 
ment your  lease  is  of  no  value  at  all,  and, 
therefore,  the  very  assumption  is  that  the 
party  cannot  put  the  lease  in  evidence 
without  showing  the  enrolment  or  proving, 
by  indorsement  of  the  proper  officer,  that 
it  was  enrolled.  Now,  my  Lords,  what  is 
an  enrolment  P  In  the  case  of  an  ordinary 
landlord,  if  he  take  a  counterpart  signed 
by  the  tenant,  that  shows  the  tenant  is 
bound.  The  Crown  make  a  condition 
that  the  tenant  holding  the  lease  shall 
enrol  it,  or  it  shall  be  void.  Therefore, 
the  enrolment  is  the  counterpart,  being 
the  acknowledgment  of  the  tenant  himself 

(a)  That  is,  the  charter  of  11  Edw.  8.,  which 
in  the  Prince's  case  was  resolved  to  have  been 
made  by  authority  of  Parliament,  8  Co.  Bep. 
16a. 
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Edtoard  3*8  time. (a)  There  was  a  litiga- 
tion concerning  the  royal  prerof^tiTe^ 
whether  it  was  in  the  Dnke  or  in  the 
King  rei^ding  land  conveyed  by  the 
Duchy  of  Cornwall ;  it  was  respecting  the 
manor  of  Berkhampstead,  which  is  one  of 
the  Duchy  manors,  not  one  of  the  ancient 
assessionable  manors,  (&)  but  one  contained 
in  the  charter  of  Edvoard  3 ;  it  was  held  that 
he  should  have  the  royal  prerogative  just 
as  the  King  would  have  nad  it,  because 
by  the  very  words  of  the  charter  the  lands 
of  the  charter  are  never  disannexed  from 
the  Crown,  being  given  to  the  Prince  and 
his  heirs,  Kings  of  England.(c)  Again, 
in  the  Prinee's  case,((£)  Lord  Coke  says : — 
«If  there  is  an  information  for  intrusion 
into  the  lands  of  the  Crown,  to  which  the  de- 
fendant pleads,  either  the  King  or  the  Prince 
niay  reply." 

— putting  them  both  as  tantamount  autho- 
Tity  as  to  lands  of  the  Duchy.  Again,  in 
Sir  John  8t,  Aubyn'e  case,  Mr.  Baron 
Graham  says,  in  express  terms, — 

"  that  the  Prince  of  Wales  stands  as  to  these 
possessions  precisely  in  the  same  situation  that 
the  King  himself  does."(^) 


upon  the  record  that  he  takes  by  virtue  of 
a  flrant  of  the  Crown. 

LiTTLEDALB,  J.:  You  do  uot  get  that 
clause  but  by  means  of  the  enrolment. 

Batlet,  J. :  By  means  of  the  lease. 

LiTTL'EDALE,  J. :  By  meaus  of  the  enrol- 
ment; you  assume  that  it  is  so  in  the 
lease. 

Scarlett :  It  is  so  universally. 

Lord  Tentbbden,  C.J. :  According  to 
the  case  of  Kvnnersley  v.  Orpe^  I  should 
conceive  that  to  be  a  general  principle. 

Batlet,  J.:  There  they  produce  the 
general  lease,  which  would  have  been 
void  but  for  the  enrolment. 

Scarlett  :  Your  Lordships  will  look 
at  the  instrument,  as  you  sit  here,  to 
see  whether  what  we  offer  is  evidence; 
and  the  fact  as  to  which  your  Lordships 
have  asked  Mr.  Harrison  is,  I  apprehend, 
sufficient  as  a  foundation  for  our  argu- 
ment. The  tenant  comes  and  enrols  the 
lease,  and  pavs  a  fee  for  the  enrolment. 
What  is  that  out  an  agreement  or  acknow- 
ledgment of  the  tenant  that  that  is  the 
lease  under  which  he  holds?  What  is 
that  but  a  solemn  acknowledgment  by 
him  that  this  is  a  copy,  if  you  please  so  to 
call  it,  of  the  lease  under  which  he  hold?, 
which  is  ecmally  binding  with  the  counter- 
part signed  by  the  tenant  P  If  that  were 
produced  here  signed  by  the  tenant  as  an 
acknowledgment  that  he  takes  under  that 
lease,  that  would  be  safficient.  I  appre- 
hend, my  Lords,  in  that  point  of  view,  as 
well  as  we  other,  that  this  is  clearly  re- 
ceivable ;  and  that,  by  the  course  of  office, 
the  property  of  the  Duchy  of  Cornwall 
coula  not  l>e  alienated  or  granted,  even 
for  the  time  of  a  Duke  of  Cornwall's  life, 
except  by  record. 

The  Attorney  General  of  the  Duchy: 
There  is  only  one  observation  which  I 
will  trouble  your  Lordships  with.  In  a 
great  case,  which  was  argued  some  time 
ago  in  the  House  of  Lords---a  suit  between 
the  Duke  of  ComwaU  and  Sir  John  St. 
Avhyn  (a) — ^the  opinion  of  the  judges  was 
taken,  wnether  the  Duke  of  Cornwall  had 
a  right  to  proceed,  ex  officio,  by  his  At- 
torney General  P  The  judges  gave  their 
opinion  that  he  could ;  and  one  of  the 
grounds  stated  was,  that  whilo  the  pro- 
perty was  in  the  hands  of  the  Duke  of 
Cornwall  it  was  entitled  to  the  same  pro- 
tection, and  was  held  under  the  same  pro- 
visions in  effect  as  while  it  was  in  the 
Crown. 

Dampier  (&) :  If  your  Lordships  will 
permit  me,  I  will  cite  one  case  to  show 
what  the  opinion  of  the  Court  was  in 

(a)  Wightwick*s  Cases  in  the  Exchequer, 
167.  See  also  Attorney  General  of  the  Prince 
^  WqUm  v.  Cro$9many  L.B.  L  Ex.  881. 

(6)  Counsel  for  the  defendant. 


Then,  it  seems,  if  that  is  the  case,  no- 
thing can  be  more  absurd  and  nothing 
would  be  more  prejudicial  to  the  interests 
of  the  Crown  or  the  Duchy  than  to  have 
at  one  moment  of  time  the  same  office  an 
authentic  office  of  enrolment  for  lands  of 
the  Crown,  and  at  another  time,  by  a  cir- 
cumstance over  which  human  power  can. 
have  no  control  (the  domiseof  the  Prince), 
that  that  same  office,  with  the  same 
officers  and  books,  shall  cease  to  be  an 
office  of  record. 

Coleridge  :  I  apprehend  this  enrol- 
ment must  be  looked  at  in  the  light  of  a 

(a)  Bro.  Abr.  Prerogative,  pi.  22,  and  21  Ed. 
3,  f.  41. 

(6)  There  were  seyenteen  assessionable 
manors  in  the  Duchy.  "  This  term  (assession) 
implies  that  the  Commissioners  are  to  settle 
{a$8%dere)  the  rent  and  other  terms  on  which 
the  tenancy  was  to  be  created  or  continued. 
The  practice  of  letting  the  lord's  demesnes  by 
the  intervention  of  Commissioners  ^pointed  at 
certain  intervals  to  hold  courts  of  assession 
appears  to  have  been  adopted  by  the  Earls  of 
Cornwall  in  consequence  of  a  similar  course 
having  been  pursued  with  respect  to  the  royal 
manors  in,  and  prohably  before,  the  reign  of 
Henry  III.,  who  issued  from  time  to  time  com- 
missions to  assess  his  demesne  lands  for  terms  of 
seven  years."  Manning's  Exchequer  Practice, 
872. 

(c>  Fitxherbert  Abr.  Prerogative,  pi.  16.  In 
21  Ed.  8,  f.  41,  the  question  is  said  to  have 
been  adjourned. 

(d)  8  Co.  Rep.  29a,  6. 

{e)  Wightwick's  Cases  in  the  Exchequer^ 
p.  240. 
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counterpart.  The  counterpart  of  a  lease 
is  not  the  less  evidence  against  the  tenant, 
because  it  is  enrolled.  Here  the  enrol- 
ment is  required  to  make  it  valid  ;  that  is, 
on  the  application  of  the  tenant,  and  a  fee 
is  paid  oy  the  tenant  on  the  enrolment. 
That,  therefore,  I  submit,  is  the  proper 
evidence  for  the  lord  to  offer.  An  original 
lease  may  be  manufactured  by  a  man  in 
his  own  chamber;  but  if  you  have  the 
counterpart,  or  that  which  is  tantamount 
(the  enrolment  in  this  case),  that  appears, 
on  principles  of  reason,  the  best  evidence 
for  the  lord; 

Brougham :  My  learned  friend  Mr.  Cole- 
ridge has  just  argued  that  this  is  to  be 
taken  as  a  counterpart,  ussuming  that  the 
counterpart  of  a  lease  between  the  Duchy 
and  the  lessee  could  not  be  given  in  evi- 
dence. That  just  brings  it  round  to  the 
question  we  are  debating,  whether  this  is 
tantamount  to  a  counterpart,  the  coun- 
terpart not  having  been  proved  to  be 
lost,  80  that  I  do  not  think  that  carries 
the  argument  one  step  forward.  Now, 
my  learned  friends  contend,  particularly 
the  Attorney  General  and  my  learned 
friend  Mr.  Harrison,  that  the  Duchy  is  in 
this  peculiar  situation ;  that  the  Crown 
all  the  while  must  be  taken  to  have  the 
fee ;  that  is  their  argument. 

Attorney  General :  Either  the  fee  or  the 
reversion. 

Bro^tgham:  Yes,  either  the  fee  or  the 
reversion;  and  he  eays,  that  it  signifies 
not  to  his  argument  whether  it  is  the  one, 
or  the  other :  your  Lordships  will  observe 
the  extent  to  which  this  argument  would 
go,  whenever  the  Crown  has  the  reversion 
m  any  lands ;  and  there  are  cases,  I  will 
not  say  innumerable,  but  many  cases, 
where  there  is  a  reversion  in  the  Crown 
during  the  time,  that  the  estate  is  out  of 
the  Crown — in  the  hands,  for  instance,  of 
a  tenant  in  tail ;  wherever  the  Crown  has 
the  reversion,  everything  done  respecting 
those  estates,  in  the  meantime,  is  to  be 
taken  as  matter  of  record.  All  the  leases 
granted,  says  my  learned  friend,  by  the 
persons  having  that  particular  estate,  are 
to  be  taken  as  a  matter  of  record;  and 
whatever  they  do,  in  their  private  offices, 
is  to  have  the  same  credit  as  if  those  were 
public  offices,  because  the  reversion  is  in 
the  Crown.  But  then,  I  say,  that  the  fee 
is  not  in  the  Crown.  I  trust  I  satisfied 
your  Lordships  the  other  day,  for  that  is 
one  of  the  resolutions  in  the  Trince's  case, 
that  the  fee-simple  of  the  Duchy  is  in  the 
Duke ;  it  is  such  a  fee-simple,  no  doubt,  as 
must  determine  by  the  cesser  of  the  Duke 
of  Cornwall ;  and  when  there  is  no  Duke  of 
Cornwall,  the  fee-simple  is  in  the  Crown. 
We  do  not  dispute  that  t^e  property  most 
be  taken  as  Crown  property;  but  the 
question  is  Tfh  ether,  while  there  is  a  Duke 


of  Cornwall  (the  fee  therefore  out  of  thd 
Crown),  there  is,  during  the  period,  anyJ 
thing  peculiar  to  distinguish  this  from 
any  other  manor,  and  from  the  records 
kept  in  any  other  manor  P  For  example, 
that  of  the  Bishop  of  Durham ;  it  cannot 
surely  be  put  higher  than  that,  where, 
being  a  county  palatine,  with  jura  re* 
galia,  which  it  is  not  pretended  the  Dake  of 
torn  wall  ha8,^a)  it  was  held  to  be  receivable 
only  as  secondary  evidence,  on  the  loss  of 
the  lease  itself.  On  the  authority  of  th€f 
case  in  Douglas,  my  learned  friend  Sir 
James  Scarlett,  contends,  that  the  instru- 
ment itself,  with  the  memorandum  of  the 
auditor,  was  held  to  be  sufficient  proof  of 
enrolment :  with  great  submission,  that  is 
not  the  point  in  that  case.  The  original 
lease  was  produced ;  it  was  found  there 
was  a  condition  of  enrolment,  without 
which  it  would  not  have  been  valid :  they 
then  produced  an  enrolment  of  that,  of 
which  the  original  was  before  the  Court ; 
and  **  Peregrine  Fury,  auditor,"  was  held 
to  be  sufficient  proof  that  it  was  enrolled, 
the  question  being,  whether  that  condition 
had  been  complied  with ;  and  whether 
that  was  the  evidence  of  complying  with 
the  condition  of  enrolment?  That  was 
settled  by  holding  that,  there  being  a  con« 
dition  requiring  enrolment  and  it  appear- 
ing upon  the  face  of  the  instrument,  that 
a  person  purporting  to  be  the  auditor  had 
marked  it  as  having  been  enrolled — ^that 
was  held  to  prove  the  enrolment.  This  is 
the  case  of  the  original  not  being  pro- 
duced ;  and  the  question  is,  whether  the! 
enrolment  can  be  given  as  evidence  oif 
that,  which  is  not  produced  P  Now,  that 
lease  would  not  have  been  good  without 
enrolment.  If  it  could  be  shown,  that  the 
Duchy  leases  required  enrolment — tliat 
they  would  not  be  good  without  an  enwl^ 
ment — and  that  that  which  purports  to 
be  an  enrolment  comes  from  the  proper 
office,  I  agree  that  would  be  evidence  of 
enrolment;  and  that  that  would  let  in 
evidence  of  the  purport  of  the  lease  ?  fb* 
the  enrolment  was  part  of  that  which  was 
necessary;  but  here  it  is  not  so:  th^ 
enrolment  is  a  form  for  the  benefit  of  the 
lessor  in  keeping  a  memorandum  of  his 
estate ;  and  he,  tendering  that,  without 
any  proof  that  the  original  is  lost,  or  ttat 
search  has  been  made  for  it,  I  submit  td 
your  Lordships,  it  is  no  evidence  wtafr* 
ever  of  the  contents  of  that  instrument.  ' 
Lord  Tenteeden,  C.J. :  I  am  of  opiniori 
that  this  enrolment  is  to  be  received  in 
evidence.  The  estate  of  the  Duchy  of 
Cornwall  is  one  of  a  very  peculiar  natui*e ; 


(a)  See,  however,  Attorney  General  of  the 
PHnce  of  Waies  v.  St.  Aubyn,  Wightwiok,  167^ 
Carew's  survey,  205 ;  8  M.  &  By.  255it. 
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the^  "is  notlung  like  it  existixig  in  this 
country  :•  it  is  tkU  estate  vested  in  the 
Duke  of  Cornwall  when  there  is  a  Dnke  of 
Cornwall,  and  wh«i  there  is  no  Dnke  of 
Cornwall  it  is  vested  in  the  Crown,  (a) 
Whether  tiiere  be  or  be  not  a  Duke  of 
Cornwall,  there  is  an  officer  called  the 
Auditor  of  the  Duchy,  who  is  one  of  the 
officers  appointed  to  manage'  that  pro- 
pertr;  and  so  to  manage  it,  whether  in 
the  hands  of  the  Kine  or  the  hands  of  the 
Duke  of  Cornwall.  To  say  that  one  rule 
shall  preyail  as  to  the  formation  of  docu- 
ments, or  the  evidence  of  those  docu- 
ments, when  the  Duchy  is  in  the  hands  of 
the  Duke,  and  that  another  rule  shall 
prevail  when  the  Duchy  is  in  the  hands  of 
the  King,  would  be  accompanied  with 
gre«t  oonnxsion  and  great  injustice.  It  is 
provided  by  the  lease,  clearly,  if  we  look 
at  tills  instrument  (which  we  must  look  at 
to  see  whether  it  can  be  received  or  not), 
that  it  shall  be  enrolled  or  otherwise  it  shall 
be  void.  If  this  is  a  lease  granted  by  the 
Duke  of  Cornwall,  I  would  ask  any  lawyer, 
whether  that  enrolment  would  not  be 
evidence  against  the  Crown  P  I  do  not 
apprehend  that  any  lawyer  could  entertain 
the  slightest  doubt,  that  considering  the 
very  peculiar  nature  of  the  Duchy  of 
Cornwall  (and  I  intimated  something  to 
the  same  effect  in  the  course  of  dis- 
cussion two  days  ago),  that  whether  the 
Duchy  is  vested  in  the  Crown  or  the  Duke, 
^e  (jrown  has  a  peculiar  interest  in  it  at 
all  times;  and  whatever  is  done,  at  an^ 
period,  is  to  be  received  in  the  same 
manner ;  and  whatever  is  done  dxiring  the 
existence  of  a  Duke,  is  to  be  considered  in 
the  same  manner  as  if  it  was  done  to  the 
Crown. 

Batlet,  J. :  I  can  make  no  distinction 
between  a  lease  by  the  Crown  and  a  lease 
by  the  Duke  of  Cornwall  in  this  respect. 
I  think,  to  use  a  phrase,  which  is  used  by 
Lord  HobaH  as  applicable  to  the  condition 
of  the  Duke  of  Cornwall  and  the  King 
that  the  Prince  ''censetur  una  persona 
cum  Bege"  Now  the  Crown  cannot  alien, 
but  by  matter  of  record;  and  unless  it 
i^[>pear  by  matter  of  record  that  there  is 
an  alienation  the  Crown  will  not  be  bound. 
As  it  seems  to  me,  in  the  case  of  the 
Duchy  of  Cornwall,  in  which,  according 
to  Lord  Coke,  the  fee  shif ts>  so  as  to  be  at 
one  period  of  time  in  the  King  and  at 
another  period  of  time  in  the  Duke : 
unless  you  have  a  regular  series  of  all  the 


(a)  Prince's  case,  8  Co.  Rep.  16a ;  Lennox 
V.  Hohnden,  1  Yes.  290,  294 ;  The  Attorney 
General  of  the  Prince  of  Wales  v.  St  Aubt/n, 
Wujhtwick,  167;  Solicitor  of  the  Duchy 
of  Cornwall  y.  Ca«ning^  5  P.D.  114;  and  note 
in  report  of  Rowe  v.  Brenton,  8  Man.  &  By., 
p.  255. 


documents  by  which  the  one  or  the  other 
were  to  be  bound,  and  that  were  upon 
record,  you  would  be  binding  the  Crown 
without  due  regard  to  that  which  is  a 
matter  of  record ;  and,  therefbre,  interesto 
coronas,  that  there  should  be  upon  the 
records  of  the  Crown  everything  executed 
by  the  Duke,  which  is  to  bind  the  Crown, 
when  the  xmjperty  shall  pass  ftrom  the 
Duke  into  the  hands  of  the  Crown ;  and 
interesto  ienentis  that  lease  should  be  regu*- 
larly  and  duly  enrolled ;  because  if  that  be 
not  the  case,  then  the  tenant  will  not  hav6 
the  power  of  insisting  upon  his  rights, 
when  the  Duchy  comes  into  the  hatSs  of 
the  Crown.  There  is  an  office,  and  it  is 
the  duty  of  an  officer  to  take  care  that  no 
document  is  enrolled  which  is  not  a  due 
and  a  valid  document ;  and  one  is  bound 
to  suppose  that  in  the  discharge  of  his 
duty  he  acts  within  his  limits,  and  takes 
care  that  nothing  is  enrolled  which  is  not 
authentic.  For  these  reasons,  I  am  of 
opinion  that  the  reference  to  leases  and 
Acts,  in  the  possession  of  the  Duke  of 
Cornwall,  made  by  the  Duke  of  Cornwall, 
and  enrolled  in  the  auditor's  office,  vA 
evidence  of  the  document,  just  as  much  as 
if  it  had  been  made  by  the  King  himself. 

LiTTLEDALE,  J.  :  I  am  entirely  of  the 
same  opinion.  It  appears  to  me  that  for  a 
lease  of  this  kind,  the  Crown  and  the 
Duke  of  Cornwall  may  be  considered  as 
identified.  By  the  terms  of  the  charter 
of  Edward  3,  the  property  is  settled  on 
the  first-bom  son  of  the  Kmg ;  and  then; 
when  there  is  no  first-bom  son  of  the 
King,  the  property  vests  in  the  CroWn ; 
and,  I  think,  it  would  be  productive  of 
the  greatest  possible  inconvenience,  if 
that  contendea  for  was  to  be  the  rule  as 
to  the  mode  of  authenticating  leases :  if 
the  Court  were  to  say,  that  where  it  was 
the  (>own,  it  was  evidence,  but  not  sO,  if  it 
were  in  the  Duke.  It  is  a  case  of  shifting 
and  changing  possession,  from  the  Crown, 
to  the  Duke  of  Cornwall,  and  back  again. 
There  are  regular  officers  appointed  to 
transact  this  business ;  and  whether  it  be 
in  the  Crown  or  the  Duke  of  Cornwall,  it 
appears  to  me  the  same.  This  has  been 
likened  by  Mr.  Brougham,  to  the  case  of 
the  Crown  granting  an  estate  tail,  where 
the  reversion  is  in  the  Crown ;  and  it  is 
said  that,  on  the  same  principle,  it  must 
be  contended,  that  if  a  lease  was  granted 
by  the  tenant  in  tail,  that  may  be  brought 
to  be  enrolled,  and  iiie  Crown  would  have 
it  in  its  power,  to  make  use  of  it  in 
evidence ;  but  it  does  not  appear  to  me, 
that  that  would  follow.  The  tenant  in  tail 
has  a  full  and  entire  dominion  oyer  it  for 
a  considerable  length  of  time,  till  the  es- 
tate tail  is  exhausted.  The  law  does  not 
contemplate,  that  it  will  be  exhausted  in 
the  same  way,  that  the  law  contemplates 
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of  Cornwall  (the  fee  therefore  oat  of  th* 
Crown),  tliere  is,  dnrin^  the  period,  anyvf 
thing  peculiar  to  distilignish  this  ft^om 
any  other  manor,  and  from  the  records 
kept  in  any  other  manor  P  For  example, 
that  of  the  Bishop  of  Durham ;  it  cannot 
snrely  be  put  higher  than  that,  where, 
being  a  county  palatine,  with  jura  re* 
gdlia,  which  it  is  not  pretended  the  IMce  of 
Cornwall  hfes,^a)  it  was  held  to  be  receirable 
only  as  secondary  evidence,  on  the  loss  of 
the  lease  itself.  On  the  authority  of  thtJ 
case  in  Bouglaa,  my  learned  friend' ^ir 
James  Scarlett,  contends,  that  the  instru- 
ment iteelf ,  with  the  memorandum  of  the 
auditor,  was  held  to  be  sufficient  proof  of 
enrolment :  with  great  submission,  that  19 
not  the  point  in  tnat  case.  The  original 
lease  was  produced;  it  was  found  Srare 
was  a  condition  of  enrolment,  without 
which  it  would  not  have  been  valid :  they 
then  produced  an  enrolment  of  that^  cf 
which  the  original  was  before  the  Court  5 
and  **  Peregrine  Fwry,  auditor,"  was  held 
to  be  sufficient  proof  that  it  was  enrolled,' 
the  question  being,  whether  that  condition 
had  been  complied  with;  and  whether 
that  was  the  evidence  of  complying  with 
the  condition  of  emrolmentP  That  was 
settled  by  holding  that,  there  being  a  con* 
dition  requiring  enrolment  and  it  appear- 
ing upon  the  faoe  of  the  instrument,  thaift 
a  person  purporting  to  be  the  auditor  had 
marked  it  as  having  been  enrolled — ^that 
waa  held  to  prove  the  enrolment.  This  ia 
the  case  of  the  original  not  being  pro** 
duced ;  and  the  question  is,  whether  ihd 
enrolment  can  be  given  as  evidence  of 
that,  which  is  not  produced  P  Now,  that 
lease  would  not  have  been  good  without 
enrolment.  K  it  could  be  shown,  that  the 
Duchy  leases  required  enrolment— that 
they  would  not  be  good  without  an  entol^ 
ment — and  that  that  which  purports  to 
be  an  enrolment  comes  from  the  proper 
office,  I  agree  that  would  be  evidence  <rf 
enrolment;  and  that  tiiat  would  let  iri 
evidence  of  the  purport  of  the  lease  i  ft* 
the  enrolment  was  part  of  that  which  wafe 
necessary;  but  here  it  is  not  so:  th*^ 
enrolment  is  a  form  for  the  benefit  of  the 
lessor  in  keeping  a  memorandum  of  his 
estate ;  and  he,  tendering  that,  without 
any  proof  that  the  original  is  lost,  or  thaft 
search  has  been  made  for  it,  I  submit  td 
your  Lordships,  it  is  no  evidence  what^ 
ever  of  the  contents  of  that  instrumenti  '  * 
Lord  Tentekden,  C.J. :  I  am  of  opinion 
that  this  enrolment  is  to  be  received  in 
evidence.  The  estate  of  the  Duchy  of 
Cornwall  is  one  of  a  very  peculiar  nature  ; 


counterpart.  The  counterpart  of  a*  lease 
is  not  tiie  less  evidence  against  the  tenant, 
because  it  is  enrolled.  Here  the  enrol- 
ment is  required  to  make  it  valid ;  that  is, 
on  the  application  of  the  tenant,  and  a  fee 
is  paid  by  the  tenant  on  the  enrolment. 
That,  therefore,  I  submit,  is  the  proper 
evidence  for  the  lord  to  offer.  An  original 
lease  may  be  manufactured  by  a  man  in 
his  own  chamber;  but  if  you  have  the 
counterpart,  or  that  which  is  tantamount 
(the  enrolment  in  this  case),  that  appears, 
on  principles  of  reason,  the  best  evidence 
for  the  lord," 

Brougham :  My  learned  friend  Mr.  Cole- 
ridge  has  just  argued  that  this  is  to  be 
talron  as  a  counterpart,  sssuniing  that  the 
counterpart  of  a  lease  between  tne  Duchy 
and  the  lessee  could  not  be  given  in  evi- 
dence. That  just  brings  it  round  to  the 
question  we  are  debating,  whether  this  is 
tantamount  to  a  counterpart,  the  ooun- 
terpart  not  having  been  proved  to  be 
lost,  so  that  I  do  not  think  that  carries 
the  argument  one  step  forward.  Now, 
my  learned  friends  contend,  particularly 
the  Attorney  Chneral  and  my  learned 
friend  Mr.  Harrison,  that  the  Duchy  is  in 
this  peculiar  sitnation ;  that  the  Crown 
all  the  while  must  be  taken  to  have  the 
fee ;  that  is  their  argument. 

Attorney  General :  Either  the  fee  or  the 
reversion. 

Brougham:  Yes,  either  the  fee  or  the 
reversion;  and  he  says,  that  it  signifies 
not  to  his  argument  whether  it  is  the  one, 
or  the  other :  your  Lordships  will  observe 
the  extent  to  which  this  argument  would 
go,  whenever  -fche  Crown  has  the  reversion 
in  any  lands ;  and  there  are  cases,  I  will 
not  say  innumerable,  but  many  cases, 
where  there  is  a  reversion  in  the  Crown 
during  the  time,  thc^t  the  estate  is  out  of 
the  Crown — ^iii  the  hands,  for  instance,  of 
a  tenant  in  tail ;  wherever  the  Crown  has 
the  reversion,  everything  done  respecting 
those  estates,  in  the  meantime,  is  to  be 
taken  as  matter  of  record.  All  the  leases 
granted,  sa^s  my  learned  friend,  by  the 
persons  having  that  particular  estate,  are 
to  be  taken  as  a  matter  of  record;  and 
whatever  they  do,  in  their  private  offices, 
is  to  have  the  same  credit  as  if  those  were 
public  offices,  because  the  reversion  is  in 
the  Crown.  But  then,  I  say,  that  the  fee 
is  not  in  the  Crown.  I  trust  I  satisfied 
your  Lordships  the  other  day,  for  that  is 
one  of  the  resolutions  in  the  Prince's  case, 
that  the  fee-simple  of  the  Duchy  is  in  the 
Duke ;  it  is  such  a  fee-simple,  no  doubt,  as 
must  determine  by  the  cesser  of  the  Duke 
of  Cornwall ;  and  when  there  is  no  Duke  of 
Cornwall,  the  fee-simple  is  in  the  Crown. 
We  do  not  dispute  that  the  property  must 
be  taken  as  Crown  property;  but  the 
question  is  whether,  while  there  is  a  Duke 


(a)  See,  however,  Attamejf  General  of  the 
Prince  of  Wales  v.  St,  Aubyn,  Wightwick^  167^ 
Carew's  survey,  205 ;  8  M.  &  By.  255m 
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documents  bv  which  the  one  or  iJtce  oth^r 
were  to  be  bonnd,  ftnd  that  were  npon 
record,  you  would  be  binding  the  Orown 
without  due  regard  to  that  which  is  a 
matter  of  record ;  and,  therefore,  witeresto 
coronm,  that  there  should  be  npon  the 
records  of  the  Crown  everything  executed 
by  the  Duke,  which  is  to  bind  the  Crown*, 
when  the  property  shall  pass  firom  the 
Duke  into  the  hands  of  the  Crown ;  and 
inieresto  ienentis  that  lease  should  be  regu- 
larly and  duly  enrolled ;  because  if  that  be 
not  the  case,  then  the  tenant  will  not  hav6 
the  power  of  insisting  upon  his  rights, 
when  the  Duchy  comes  into  the  hatms  of 
the  Crown.  There  is  an  office,  and  it  is 
the  duty  of  an  officer  to  take  care  that  no 
document  is  enrolled  which  is  not  a  due 
and  a  valid  document ;  and  one  is  bound 
to  suppose  that  in  the  discharge  of  his 
duty  he  acts  within  his  limits,  and  takes 
care  that  nothing  is  enrolled  which  i6  not 
authentic.  For  these  reasons,  I  am  of 
opinion  that  the  reference  to  leases  and 
Acts,  in  the  possession  of  the  Duke  of 
Cornwall,  made  by  the  Duke  of  Cornwall, 
and  enrolled  in  the  auditor's  office,  is 
evidence  of  the  document,  just  as  much  as 
if  it  had  been  made  by  the  King  himdelf. 

LiTTLEDALE,  J. :  I  am  entirely  of  the 
same  opinion.  It  appears  to  me  that  for  a 
lease  of  this  kind,  the  Crown  and  the 
Duke  of  Cornwall  may  be  considered  as 
identified.  By  the  terms  of  the  charter 
of  Edward  3,  the  propertjr  is  settled  on 
the  first-bom  son  of  the  Kmg ;  and  then,' 
when  there  is  no  first-bom  son  of  the 
King,  the  property  vests  in  the  CrcfwU ; 
and,  I  think,  it  would'  be  productive  of 
the  greatest  possible  inconvenience,  if 
that  contended  for  was  to  be  the  rule  as 
to  the  mode  of  authenticating  leases:  if 
the  Court  were  to  say,  that  where  it  was 
the  Crown,  it  was  evidence,  but  not  sO,  if  it 
were  in  the  Duke.  It  is  a  case  of  shifting 
and  changing  possession,  from  the  Crown, 
to  the  Diu^e  of  Cornwall,  and  back  again. 
There  are  regular  officers  appointed  to 
transact  this  business ;  and  whether  it  be 
in  the  Crown  or  the  Duke  of  Cornwall,  it 
appears  to  me  the  same.  This  has  been 
likened  by  Mr.  Brougham,  to  the  case  of 
the  Crown  granting  an  estate  tail,  where 
the  reversion  is  in  the  Crown ;  and  it  is 
said  that,  on  the  same  principle,  it  must 
be  contended,  that  if  a  lease  was  granted 
by  the  tenant  in  tail,  that  may  be  brought 
to  be  enrolled,  and  the  Crown  would  have 
it  in  its  power,  to  make  use  of  it  in 
evidence ;  but  it  does  not  appear  to  me, 
that  that  would  follow.  The  tenant  in  tail 
has  a  full  and  entire  dominion  over  it  for 
a  considerable  length  of  time,  till  the  es- 
tate tail  is  exhausted.  The  law  does  not 
contemplate,  that  it  will  be  exhausted  in 
the  same  way,  that  the  law  contemplates 


ihere  4s  nothing  like  it  existing  in  ^is 
country :-  it  is  an  estate  vested  in  the 
Duke  of  Cornwall  when  there  is  a  Duke  of 
Cornwall,  and  when  there  is  no  Duke  of 
Cornwall  it  is  vested  in  the  Crown,  (a) 
Whether  liiere  be  or  be  not  a  Duke  of 
Cornwall,  there  is  an  officer  called  the 
Auditor  of  the  Duchy,  who  is  one  of  the 
officers  appointed  to  manage  that  pro- 
pertjr;  ^nd  so  to  manage  it,  whether  in 
the  hands  of  the  King  or  the  hands  of  the 
Dnke  of  Cornwall.  To  say  that  one  rule 
shall  prevail  as  to  the  formation  of  docu- 
ments, or  the  evidence  of  those  docu- 
ments, when  the  Duchy  is  in  the  hands  of 
the  Duke,  and  that  another  rule  shall 
prevail  when  l^e  Duchy  is  in  the  hands  of 
t^e  King,  would  be  accompanied  with 
gre«t  conj^sion  and  great  iinustice.  It  is 
provided  by  the  lease,  clearly,  if  we  look 
at  this  instrument  (whidi  we  must  look  at 
to  see  whether  it  can  be  received  or  not), 
that  it  shall  be  enrolled  or  otherwise  it  shall 
be  void.  If  this  is  a  lease  granted  by  the 
Duke  of  Cornwall,  I  would  ask  any  lawyer, 
whether  that  enrolment  would  not  be 
evidence  against  the  Crown  P  I  do  not 
apprehend  that  any  lawyer  could  entertain 
the  slightest  doubt,  that  considering  the 
very  peculiar  nature  of  the  Duchy  of 
Cornwall  (and  I  intimated  something  to 
^e  same  effect  in  the  course  of  dis- 
cussion two  days  ago),  that  whether  the 
Duchy  is  vested  in  the  Crown  or  the  Duke, 
the  drown  has  a  peculiar  interest  in  it  at 
all  times;  and  whatever  is  done,  at  any 
period,  is  to  be  received  in  the  same 
manner ;  and  whatever  is  done  during  the 
existence  of  a  Duke,  is  to  be  considered  in 
the  same  manner  as  if  it  was  done  to  the 
Crown. 

Baylet,  J. :  I  can  make  no  distinction 
between  a  lease  by  the  Crown  and  a  lease 
by  the  Duke  of  Cornwall  in  this  respect. 
I  think,  to  use  a  phrase,  which  is  used  by 
Lord  Hobart  as  applicable  to  the  condition 
of  the  Duke  of  Cornwall  and  the  King 
that  the  Prince  "ceneetur  una  persona 
€um  Bege"  Now  the  Crown  cannot  alien, 
but  by  matter  of  record;  and  unless  it 
appear  by  matter  of  record  that  there  is 
an  alienation  the  Crown  will  not  be  bound. 
As  it  seems  to  me,  in  the  case  of  the 
Duchy  of  Cornwall,  in  which,  according 
to  Lord  Cohe,  the  fee  shifts,  so  as  to  be  at 
one  period  of  time  in  the  King  and  at 
another  period  of  time  in  the  Duke: 
unless  you  have  a  regular  series  of  all  the 

(a)  Prince's  case,  8  Co.  Rep.  16a ;  Lennox 
V.  Holmden,!  Yes.  290,  294;  The  Attorney 
General  of  the  Prince  of  Wales  v.  St  Aubt/n, 
Wightwick,  167;  Solicitor  of  the  Duchy 
of  Cornwall  Y,  Canning y  5  P.D.  114;  and  note 
in  report  of  Rowe  v.  Brenton,  8  Man.  &  By., 
p.  255. 
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with  relation  to  this  Duchy  of  Cornwall ; 
for,  in  the  common  course  of  things,  it 
must  necessarily  be  in  the  Crown,  from 
time  to  time;  as  it  will  often  happen, 
that  when  the  King  comes  to  the  throne, 
he  will  not  at  that  moment  have  an  eldest 
son  to  take  the  Duchy.  It  appears  to  me 
that,  upon  considering  the  shifting  and 
changing  of  the  possession  from  the  Crown 
to  the  Duke,  and  from  the  Duke  to  the 
Crown,  the  same  rules  of  authenticating 
leases,  granted  by  the  Duke  of  Cornwall 
in  his  own  person  as  Duke,  or  by  the 
King,  must  prevail. 

Parke,  J.:  I  am  entirely  of  the  same 
opinion,  on  the  ground  of  the  identity  of 
interest,  which  exists  in  this  case,  be- 
tween the  King  and  the  Duke  of  Corn- 
wall :  upon  that  ground  I  think  this  good 
evidence,  both  when  the  Duke  of  Cornwall 
is  in  possession  of  the  Duchy,  and  when  it 
reverts  to  the  Crown.  There  can  be  no 
doubt  this  lease  would  be  good,  during  its 
continuance,  on  the  demise  of  the  Duke  of 
Cornwall. 

Upon  this  decision  of  the  Court,  the 
counsel  for  the  defence  proceeded  to  give 
evidence  of  the  actual  enjoyment  by  the 
Duchy  (through  the  medium  of  its  les- 
sees), of  the  rights  of  the  lord  of  the  soil, 
in  respect  of  tin  worked  in  the  conven- 
tionary  tenements. 

[The  defendant's  case  having  closed, 
the  plaintiff  called  evidence  in  reply. 

The  defendant's  counsel  was  permitted  to 
offer  rebutting  evidence. 

November  25,  1828.~-The  defendant's 
evidence  having  closed,  Lord  Tenterden, 
C.J.,  called  upon  the  Attorney  General  to 
go  on.I 

Wetherell,  A.G. :  Contended  that  repre- 
senting the  Crown  he  had  a  right  to  the 
general  reply  after  the  plaintifirs  counsel 
should  have  been  heard. 


Broughnm,  contra :  In  a  cause  carried 
on  by  the  Crown,  if  the  two  circumstances 
concur  of  the  Crown's  being  the  party  on 
the  record,  and  being  the  substantial  pro- 
secutor, it  is  as  if  the  Attorney  Qeneral 
had  Rled  an  ex  officio  information,  and  he 
has  the  right  of  reply,  whether  the  defen- 
dants call  witnesses  or  not ;  but  here  the 
Attorney  General  does  not  appear  on  the 
record.  The  rule  for  a  trial  at  Bar  was 
obtained  upon  a  parol  statement  without 
anything  being  averred  on  the  record.(a) 

Lord  Tenterden,  C.J. :  In  a  civil  action 
the  Crown  cannot  be  a  defendant. 

Batlet,  J. :  The  King  cannot  be  conusor 
in  a  fine. 

Scarlett :  In  cases  where  the  civil  rights 
of  the  Crown  are  concerned,  and  the  issue 
is  upon  the  defendant,  the  Attorney  General 
has  the  right  of  reply. 

Wetherell,  A,Q. :  This  is  a  proceeding 
in  the  natm*e  of  an  information  in  the 
Exchequer. 

Lord  Tenterden,  C.J. :  No  instance 
being  shown  in  which  the  Attorney 
General  has,  in  a  case  like  the  present,  had 
the  reply,  we  think  it  saler  not  to  extend 
the  rule,  but  to  allow  the  cause  to  take  its 
ordinary  course.  (6) 

IWetherell,  A.G.,  addressed  the  jury. 

Brougham  followed. 

Lord  Tenterden,  C.J.,  summed  up. 

The  jury  returned  a  verdict  for   the 


defendant 


1 


Materials  made  use  of. — The  above  report 
is  taken  from  Concanen's  report  of  Rotoe  v. 
Brenton,  with  the  exception  of  the  report  of  the 
application  by  the  Attorney  Greneral  to  be  al- 
lowed a  general  reply,  which  is  from  8  Man. 
&  Ryl.  804. 

(a)  See  above,  p.  258. 
(6)  See  Appendix  F. 
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The  slave,  GRACE. 


The  King  and  His  Majesty's  Procurator-General  and 
George  Wyke  .  -  .  ^ 


versus 


John  Allan,  Esq.,  Claimant 


>  Appellants 


Respondent 


Appeal  from  the  Vice-Admiralty  Court  of  Antigua  to  the  High 
Court  of  Admiralty.  Judgment  by  Lord  Stowell  on  Novem- 
ber 26,  1827,  AS  to  the  effect  on  the  Status  of  a  Slave  of 
TEMPORARY  RESIDENCE  IN  ENGLAND.     (Reported  in  2  Haggard,  94.) 

Mrs.  Allen  brought  from  Antigua  to  England  in  18*22,  a  domestic  slave,  Grace,  who  lived 
-with  her  in  this  country  until  1828,  and  who  then  voluntarily  returned  with  her  to  Antijo^ua, 
and  who  continued  to  reside  there  as  her  domestic  slave  until  August  1826,  when  Grace  was  seised 
by  an  officer  of  the  customs  at  Antigua  as  forfeited  to  the  King  u>r  having  been  illegally  imported 
in  1823.  The  Judge  of  the  Vice- Admiralty  Court  of  Antigua  decreed  that  Grace  should  be 
restored  to  her  owner. 

By  Lord  Stowell  on  Appeal  to  the  High  Court  of  Admiralty — 

1.  Status  of  Slaves. 

That  temporary  residence  in  England  without  manumission  suspends,  but  does  not  extinguish, 
the  status  of  slavery  of  a  person  who  after  such  residence  voluntitfily  returns  to  a  country 
where  slavery  is  legaL 

2.  Sommersetfs  Case^d)  and  Forbes  v.  Cochrane,(J)} 

That  the  decision  of  the  Court  of  King's  Bench  in  Sommersetfs  case  relates  solely  to  the  status 

of  a  slave  while  in  England ; 
That  the  case  of  Forb^  v.  Cochraneih)  is  merely  a  decision  of  the  Court  of  King's  Bench 

that  certain  rights  and  immunities  attach  to  ships  of  war,  and  that  any  attempt  by  force 

to  remove  fugitive  slaves  from  such  ships  is  illegal. 

8.  Removai  of  Slaves  from  England, 
That  slaves  coming  into  England  cannot  be  sent  out  of  this  country  by  any  legal  process 
executed  here. 

4.  Slavery  in  West  Indies, 
That  slavery  in  the  West  Indian  Colonies  was  the  creation  of  custom,  to  which,  owing  to  the 
circumstances  of  its  origin,  the  maxim  mains  usus  (^lendms  est  is  not  applicable. 

6.  ViUenage. 
Relation  of,  to  slavery  observed  upon. 


(a)  20  St.  Tr.  I. 


(6)  See  above,  p.  147. 


In  1822,  Mrs.  Alkm  of  Antigua  came  to 
Sngland,  brinsing  with  her  a  female 
attendant,  by  oirth  and  servltade,  a  do- 
meetic  slaye,  named  Oraee.  She  resided 
with  her  mistress  in  this  conntrv  until  1828, 
and  then  accompanied  her  yoluntarily  on 
ber  return  to  Antigua.  Mr.  Wyke,  collec- 
tor of  the  customs  at  Antigua  and  the 
original  prosecutor  of  the   present  suit, 


was  a  passenger  on  board  the  same  ship. 
On  theur  arrival  at  Port  St.  John,  in  the 
island  of  Antigua,  (Trace,  with  whose 
character  and  situation  Mr.  Wyke  waa 
well  acQuainted,  landed  with  her  mis* 
tress,  without  any  exception  made  to  her 
condition,  and  without  anj  formalities 
at  the  custom  house  obeerred  or  re- 
quired. 
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She  continued  with  Mrs.  Alhin,  in  the 
capacity  of  a  domestic  slave,  till  August 
8th  1825,  when  she  was  seized  by  the 
waiter  of  the  customs  at  Antigua  **  as  for- 
feited to  the  King,  on  suggestion  of  hav- 
ing been  illegally  imported  in  1823." 

The  information  was  filed  in  June 
1826.  Mr.  Allan  then  made  an  affidavit 
of  claim,  as  sole  owner  and  proprietor  of 
Graee  as  his  slave ;  and  Mr.  Wyke,  a 
single  witness  was  examined  on  interroga- 
tories. 

On  August  5,  1826,  the  judge  of  the 
Vice-Admiralty  Court  of  Antigua  de- 
creed, after  argument,  **  that  the  woman 
Cha^  be  rest<jred  to  the  claimant  with 
costs  and  damages  for  her  detention."(a) 

From  this  sentence  an  appeal  was, 
prosecuted  on  the  part  of  the  Crown, 
and  the  principal  question  made,  was 
whether  under  the  circumstances, 
slavery  WMi  so  diveeted  by  landing  in 
England  that  it  would  not  revive  on  a 
return  to  the  place  of  birth  and  servi- 
tude? 

The  Kbig*8  Advocate\b)  and  Lushing' 
ton(e)  for  the  Appellants,  Jenner(d)  and 
I)odson,(6)  contra. 

November  6,  1827.  —  Lord  Stowell  : 
This  case  commences  with  an  information 
against  a  woman  named  Grace,  who  at- 
tended her  mistress  as  a  domestic  servant 
to  England  and  returned  with  her  to 
Antigua ;  and  consists  in  the  first  place,  of 
various  counts  charging  omissions  of  regu- 
lations imposed  upon  the  importation  and 
exportation  of  slaves  to  and  from  the  West 
India  colonies,  and,  in  consequence  thereof, 
condemnation,  or  forfeiture  to  his  Ma- 
jesty, is  contended  for. 

I  have  to  discharge  a  debt  of  obligation 
to  the  counsel  who  have  argued  this 
cause  on  both  sides,  and  have  taken 
great  pains  in  elucidating  questions  that 
arise  upon  it.  I  have  likewise  to  discharge 
a  duty  which  I  owe  to  the  Judge  below  (/) 
who  has  examined  the  case  with  very 
meritorious  diligence  and  acuteuess,  and 
thrown  very  considerable  lights  upon  the 
^neral  subject.  I  could  have  wished  that, 
ma  case  so  novel  to  this  Court,  it  had  been 
furnished  with  more  both  of  argument 
and  evidence  than  I  have  met  with  in 
the  process  which  has  been  transmitted 
from  the  inferior  court.  What  the  argu- 
ments were  on  either  side  of  the  question 
in-  the  Court  bdow,  what  opposition  was 
gitv^n  to  the  doctrines  maintained  by  the 

(a)  "The  appraised  value  of  Grace  was  125/. 
eurtency."    Haggard,  2,  95  n. 
{by  Sir-0.  Bobinson. 
(e)  Allerwardt  Dean  of  the  Arches. 
-^>^'         »*-  ft  » 

(e)  Afterwards  King's  Advocate. 

(f)  Dr.  Nugent. 


court,  (a)  and  by  what  evidence  that  oppo- 
sition was  supported,   or  by  what  argu- 
ments resisted,  these  papers  do  not  inform 
me.     In  a  case  so  important,  and  unprece- 
dented in  this  Court,  I  am  left  to  conjec- 
ture what  the  arguments  were  from  other 
'  public  papers   supplied  by  the  Advocate' 
General  who  arguea  the  cause  in  the  Court 
I  below,  which  papers  were  transmitted  to 
I  the  Secretary  of  State  for  tJie  Colonies,  and 
by  him  or  his  officers,  I  presume,  submitted 
to  the  House  of  Commons. (6)    That  is  not 

(a)  The  arguments  used  by  the  Solicitor- 
General  of  the  island  are  stated  in  Parliamentary 
Papers  1826,  XXVI.  He  relied  chiefly  on 
SommeraetVs  Case^  20  St.  Tr.  I.,  Keane  v. 
Boycott,  2  H.  Bl.  511,  and  Forbes  v.  Cochrane, 
see  above,  p.  147. 

(6)  The  papers  were,  on  May  the  26th,  1826, 
ordered  by  the  House  of  Commons  to  be  printed 
( 1 826,XX  VI.).  They  contain  the  correspondence 
between  Lord  Bathurst,  Colonial  Secretary,  and 
the  authorities  in  Antigua  as  to  the  case  of  the 
slave,  Grace  James.  Mr.  President  Athill,  Lieu- 
tenant Govemor,wrote,  Sept.  2,1825,  complaining 
of  the  seizure  of  slaves  recently  made  by  the  offi- 
cers of  the  Customs  under  the  Slave  Consolidation 
Act,  5  Geo.  4.  c.  113.  "  As  these  seizures  ap« 
peared  to  me  of  a  novel  nature,  and  more  likely  to 
involve  to  a  ^eat  extent  the  interests  and  rights 
of  many  individuals,  not  only  in  this,  but  in  all 
the  other  British  West  India  islands,  as  regards 
their  legal  property  in  slaves,  I  considered  it 
my  duty,  on  application  being  made  to  me  for 
that  purpose,  to  convene  my  Privy  Council,  and 
lay  before  them  the  respective  petitions  sub- 
mitted to  me  by  the  owners  of  the  slaves  in 
question,  and  after  mature  deliberation  and 
reflection  it  was  unanimously  resolved,  and 
strenuously  urged,  that  I  should  as  a  temporary 
measure  direct  the  Solicitor-General  (the  only 
Crown  lawyer  in  the  Government)  to  stay  pro- 
ceedings in  the  Court  of  Vice- Admiralty  wiUi 
these  slaves,  as  well  as  any  others  that  might 
occur  of  a  similar  or  like  nature,  which  I  have 
accordingly  directed  to  be  done,  until  the 
pleasure  of  His'Majestv's  Government  shall  be 
duly  signified  thereon.*'  The  Solicitor-General 
of  the  Colony  wrote  to  Ivord  Bathurst  defending 
his  proceedings,  and  asking  for  instmctions ; 
and  on  the  2l8t  of  January  1826  Lord  Bathurst 
wrote  to  the  Lieutenant-Governor,  saying  that 
he  deeply  regrets  that  the  Lieutenant  Grovemor 
had  been  induced  to  stay  proceedings,  and  di- 
recting them  to  go  on.  His  lordwip  added 
**  whether  a  slave  having  arrived  in  this  country, 
and  voluntarily  returning  to  the  West  Indies, 
without  misapprehenRion  or  fraud,  be  or  not 
to  be  dealt  with  there  as  a  slave,  is  a  question 
on  which  no  legal  decision  has,  I  understand, 
hitherto  been  taken.  But  if,  in  the  course  of 
these  proceedings,  such  a  question  should  arise, 
(and  by  these  papers  it  is  by  no  means  clear  that 
it  will)  you  will  cause  an  appeal  to  be  btbu^ht 
before  the  BBgh  Court  of  Admfralty,  in  this 
country,  whatever  may  be  the  decision  of  the 
Yice-Admixal^  Court  in  Antigua.  It  i^  fit  diat 
,  so  grave  a  question  should  be  pleaded  by  th^ 
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^e  mkj  in  wMch  the  Superior  Coorfc 
uBuftUy  collects  informatioii  of  what  paflses 
in  the  tiiferior  conrtfi.  But  these  docn- 
ments  cOttie  in  a  form  to  which  I  may,  I 
think,  without  impropriety  advert,  as  con- 
taining i^e  probable  grotmdB  of  opposition 
in  the  canse,  and  on  which  the  Judge 
decided  in  a  way  consistent  with  his  view 
of  the  question. 

The  case  begins  with  an  information  or 
charge  consisting  of  five  counts ;  the  two 
first  of  which  may  be  immediately  dis- 
missed, being  not  »b  all  applicable  to  the 
real  state  of  the  parties  and  only  urged 
by  the  AdveeaiC'General,  as  he  expresses  it, 
"  eos  dbundcmtieauteld'*  without  any  expec- 
tation of  their  influeuoing  the  judnnent. 
What  sort  of  aibwtdcmt  caution  could  arise 
firewi  the  introduction  of  matter  which  I 
understand  to  haTO  been  admitted  by  the 
Advocate-  Oenerad  could  nothave  the  slightest 
infiuenee  on  the  oanso,  I  am  not  informed, 
and  find  some  difficulty  in  discovering  it ; 
but  from  the  papers  transmitted  I  collect 
that  this  ewutda  abundans  is  founded  upon 
a  supposition  of  the  Advocate- General  that 
a  slave,  who  had  been  in  England  and 
returned  again  to  the  colonies  upon  any 
pretence  whatever,  was  by  such  residence 
only  entirely  enfranchised  and  became  a  free 
person,  and  was  so  to  be  considered  in  that 
Colony,  an  assertion  which  brings  that 
great  cjuestion  directly  before  the  Court,  (a) 

Having  disposed  of  the  two  first  counts, 
I  proceed  to  the  third  and  fourth.  The 
third  count  pleads  that 

**  Tbis  woman,  Grace,  after  the  1st  of  January 
1820  was  exported  as  a  slave  from  the  island  of 
Antigua,  a  Colony  under  the  dominion  of  his 
Majesty,  and  carried  to  Great  Britain,  a  territory 
to  his  Majesty  helonginff,  without  production  of 
certificate  of  registration,  imd  without  such 
certificate  having  been  endorsed  by  the  collector 
and  annexed  to  the  clearance,  or  permit,  given 
fbr  the  expoitation  of  the  said  Grace." 

The  fourth  count  pleads  that 

>  *'  After,  the  Ist  of  the  said  month  of  January 
1820,  Grace  was  nsJawfully  brought  into  and 
landed  in  the  island  of  Antigua,  a  Colony  to  his 


eminent  civilian*  in  this  countary  and  a  decision 
pronounced  by  Lord  Stowell,  the  most  distin- 
guished Judge  that  ever  sat  in  that  Court." 

(a)  "  TIm  counts  therein  inserted  under  the 
H^gi!»tration  Bill^  and  the  46  Geo.  8.  were 
pdopt^^  by  mo  tx  alntndtmti  cautela,  asBvamng 
k  t^hti  penui^Hible  (though  I  can  scarcely  con- 
ceive it  probabW)  that  the  judge  of  the  Vice- 
Atlmimlty  Court  migbt  he^  supposed  to  admit 
th^^  vtrj  fibsurd  pnaciple  that  persons  can  be 
brou^bi  to  England r  ivheri?  slavery  does  not 
c-xhu  nor  in  at  all  toltsrated,  in  the  character  of 
s^Livti's,  and  be  afierwiiT*is  de^Jt  with,  and  treated 
—  w-Ji  in  the  colonies."  Solicitor  General's 
Letter  to  Lord  Bathurst.  ParKameutary  Papers, 
1826,  XXVI; 


Mijesty  belonging,  from  Great  Britain,  a  terri- 
tory to  his  MBLJesiy  belonging,  as  a  domestic 
slave  in  attendance  upon  the  person  of  her 
mistress,  without  any  extract  and  certificate  of 
registration  bein^  on  board  the  ship  in  which  the 
said  Grace  was  imported,  and  together  with  her 
on  her  arrival  produced  to  the  collector  of  the 
Customs,  contrary  to  the  form  of  the  Statute." 

And  it  has  been  contended  that  undev 
the  statute,  the  59  Geo,  3.  o.  120.  s.  12.  it 
was  necessary  that  this  peirson  Should  have^ 
had  these  credentials,  as  well  on  4lre  voy-^ 
age  from  the  colony  to  the  mother  country,' 
as  also  on  the  return  voyage  to  Antigua. 

It  appears  to  me,  on  a  consideration  of 
the  Act  referred  to,  that  it  never  wais 
intended  to  put  any  restraint  on  a  domeB-" 
tic  slave  accompanying  his  master  to  Great-' 
Britain,  or  on  tds  being  taken  back  from 
Great  Britain  to  the  colonies.  The  regu- 
lations were  made,  as  well  for  the  purpose 
of  preventing  slaves  being  transtered 
from  any  one  of  our  colonies  to  other- 
settlements,  as  also  to  prevent  the  intro- 
duction of  men  slaves  into  any  of  our 
colonies,  but  they  have  no  reference 
whatever  to  the  transit  of  slaves  to  or> 
from  this  country  and  its  colonies.  Upon 
reference  to  the  Act  of  Parliament  I  nnd 
these  words : — 

"  With  intent  that  such  slave  shall  be  removed 
to  and  remain  in  some  other  Colony, ^\ay 

Nothing  whatever  is  intimated  as  to 
Great  Britain,  nor  is  there'  any  direction 
that  a  certificate  of  regislaration  or  indorse- 
ment on  the  clearance  of  vessels  coming  to 
this  country  is  necessary ;  nor  are  any  sudi 
credentials  demanded,  or  considered  as 
demandable,  of  vessels  coming  to  this 
country  by  the  Custom  House  here,  bs  far 
as  upon  inquiry  there  I  know  and  believe. 

I  cannot  help  observing  here '^little 
upon  the  careless  manner  in  which  the 
Custom-house  officer  at  Antigua  appears 
to  have  discharged  his  duty,  if  there  is 
any  duty  of  this  kind  imposed  upon  him^ 
He  had  come  in  the  ship  all  the  way  from 
England  with  the  slave  and  her  mistress, 
and  he  suffers  her  to  go  ashore  with  her 
mistress  without  anv  papers,  if  papers' 
were  at  all  demandable ;  and  it  is  not  till 
after  two  years  that  he  finds  that  he  had 
mistaken  his  own  duty  and  omitted  to 
demand  what  he  now  contends  were  the 
necessaiy  documents.  I  might  observe 
upon  the  lapse  of  time  between  the  com« 
mission  of  the  offence  and  the  institution 
of  the  suit,  but  I  think  it  unnecessary, 
under  the  observations  already  made. 

The  fifth  count  is  that  which  isf^lone 
entitled  to  consideration  in  this  case.  It 
states  that — 


(a)  59  Geo.  8.  c.  120.  s.  12.     Repealed  by 
Statute  Law  Revision  Act,  1861. 
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**  She,  being  a  free  subject  of  his  Majesty, 
was  unlawfully  imported  as  a  slave  from  Great 
Britain  into  Antigua,  and  there  illegally  held  and 
detained  in  slavery,  contrary  to  the  form  of  the 
Statute  in  such  ca^e  made  and  provided." 

The  objection,  therefore,  which  consti- 
tutes the  foundation  of  this  suit  and  the 
ground  of  unlawful  treatment,  is  that  she 
was  a  free  subject  of  his  Majesty,  and  under 
that  character  unlawfully  imported  as  a 
slave,  and  vras  so  treated.  Now  this  aver- 
ment must  be  proved :  it  must  be  shown 
that  she  was  so,  for  otherwise  she  has  no 
right  to  prefer  this  complaint  to  the  Court ; 
and  if  that  assertion  fails,  there  is   no 

ground  whatever  for  the  insinuation  of  her 
eing  unlawfully  treated,  for  that  assertion 
of  her  freedom  is  the  foundation  of  the 
wrong  of  which  she  complains.  If  she 
cannot  plead  with  truth  that  she  was  a 
free  subject  there  is  no  ground  of  complaint 
in  her  being  treated  as  a  slave :  her  rights 
are  not  violated,  and  she  has  no  injured 
rights  to  represent.  It  may  be  a  mis- 
fortune that  she  was  a  slave ;  but,  being  so, 
she,  in  the  present  constitution  of  society, 
had  no  right  to  be  treated  otherwise. 

I  have  looked  with  the  utmost  attention 
to  discover,  if  possible,  the  foundation  of 
her  complaint — that  she,  being  a  free 
person,  is  treated  as  a  slave.  The  truth  of 
that  complaint  depends  upon  the  nature  of 
that  freedom,  if  any,  which  she  enjoyed 
before  the  institution  of  this  suit ;  and  I 
can  find  nothing  that  waiTants  any  such 
assertion  of  a  freedom  so  conferred.  The 
sole  ground  upon  which  it  appears  to 
have  been  asserted  is,  that  she  had 
been  resident  in  England  some  time  as 
a  servant  waiting  upon  her  mistress,  but 
without  the  enjoyment  of  any  manu- 
mission that  conld  alone  deliver  her  from 
the  character  of  a  slave,  which  she  carried 
with  her  when  she  left  Antigua ;  for  I 
think  it  demonstrable  that  she  could  derive 
no  character  of  freedom  that  could  entitle 
her  to  maintain  a  suit  like  this  (founded 
upon  a  claim  of  permanent  freedom)  merely 
by  having  been  in  England,  without 
manumission,  for  a  manumission  is  a  title 
against  all  the  world.  The  mode  of  treat- 
ment applied  to  such  persons  is  a  strone 
illustration  between  tne  effect  produced 
by  the  residence  in  England  and  that 
conferred  by  a  manumission,  for  manu- 
missions are  not  uncommon  in  England,  (a) 
and  always  granted  where  there  is  an 
intention  of  giving  the  party  an  absolute 
title  to  freedom.  This  suit,  Uierefore,  fails 
in  its  foundation:  she  was  not  a  free 
person;  no  injury  is  done  to  her  by  her 
continuance  in  a  state  of  slavery ;  and  she 
has  no  pretence  to  any  other  station  than 
that  wmch  was  eiyoyed  by  every  slave  of 


(a)  Bee  Co.  on  litt.  187  b.  $    Stephen  on 
SlATeiy,  1, 885. 


the  family.  If  she  depends  upon  such  a 
freedom,  conveyed  by  a  mere  residence  in 
England,  she  complains  of  a  violation  of 
right  which  she  possessed  no  longer  than 
whilst  she  resided  in  England,  but  which 
had  totally  expired  when  that  residence 
ceased  and  she  was  imported  into  Antigua ; 
and  that  is  the  proposition  which  J  propose 
to  make  good  in  the  course  of  the  following 
observations. 

What  is  the  manner  in  which  a  freeman, 
robbed  of  his  freedom  and  charged  with 
being  a  slave,  resents  injury  done  by 
such  wrong  doer?  His  remedy  is  im- 
mediate, and  in  his  own  power,  for  it 
cannot  be  maintained  that  because  the 
Act  of  Parliament  for  the  abolition  of 
the  African  slave  trade  describes  this  pro- 
hibition as  extending  to  slaves,  "  or  any 
persons  intended  to  be  sold,  transferred, 
used,  or  dealt  with  as  slaves, "(^)  that  it  is 
therefore  intended  to  include  persons  who 
are  free  svhjeds  of  his  Majesty.  What  has 
a  free  person,  relyinc  on  an  antecedent 
freedom  to  show  but  the  freedom  of  which 
he  is  so  in  possession,  in  order  to  assert  his 
own  right  already  acquired  and  to  maintain 
his  freedom  with  all  its  present  conse- 
quences P  Could  it  possibly  occur  to  any 
person  in  such  a  situation  to  submit  to  the 
degrading  remedy  which  is  here  sought 
for — that  is,  not  to  assert  his  right  to  a 
freedom  of  which  he  is  already  in  pos- 
session?. It  would,  in  fact,  amount  to  a 
disclaimer  of  any  pre-existing  freedom. 
It  is  a  process  very  fit  for  the  emancipation 
of  a  slave,  but  surely  could  never  be 
recommended  to  a  person  already  in 
possession  of  a  state  of  liberty  freely  and 
fairly  accjuired. 

There  is  no  statute  whatever  that  imposes 
on  a  free  person  the  vindication  of  his 
freedom  by  submitting  to  a  procedure  so 
humiliating  to  a  freeman  as  to  sue  for  it, 
at  the  mercy  of  the  Crown,  under  a  pro- 
cess  which  places  him  at  the  disposal  of 
the  ofiScer  of  the  Crown,  and  subject  to 
all  such  situations  as  the  slave  abolition 
laws  would  warrant.  Now,  that  any  free 
subject  of  the  King  could  be  imported  as 
a  slave  into  any  of  our  colonies,  and  there 
detained  as  a  slave,  appears  to  be  a  con- 
tradiction in  terms.  The  former  charges 
all  describe  this  person  as  loaded  with  the 
duty  of  conforming  to  the  obligations  of  a 
slave;  whereas  this  describes  her  as  a 
person  sailing  from  Great  Britain  as  t^free 
subject,  and  therefore  not  at  all  bouna  to 
those  several  obligations  which  lie  only 
upon  slaves.  The  person  who  sues  for  his 
freedom  in  the  manner  proposed  must 
submit  himself  to  be  apprenticed,  or  to  be 
enlisted,  or  placed  in  some  other  situation, 


(a)  47  Geo.  8.  sess.  L  c.  86.  s.  1.    Be>ealed 
by  Statute  Law  Beviflion  Act,  1861. 
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at  the  discretion  of  the  officer  of  the 
Grown.  Is  that  a  manner  in  which  a  free 
person  OQRht  to  assert  his  right  P  What 
has  he  to  do  bnt  to  brinff  his  action  against 
the  defamer  of  his  rights?  and  who  can 
doubt  but  that  he  would  recoyer  most 
overwhelming  dama^^os  against  the  person 
who  had  assaulted  his  freedom,  ana  com- 
pelled him  to  submit  to  a  process  that  is 
only  applicable  to  a  slave,  and  to  pour 
upon  his  gross  wrong-doer  the  whole 
vengeance  of  the  law  r  In  short,  the 
whole  of  this  procedure  is  inapplicable 
to  a  freedman  ^  it  may  seem  more  likely 
to  initiate  him  into  a  state  of  slavery,  but 
it  is  utterly  inconsistent  with  a  spirit  of 
freedom — that  spirit  which  would  enable 
its  possessor  to  resent  the  outrage  with 
which  he  was  threatened,  and,  without 
those  degradations,  to  restore  him  to  him- 
self I  naiaed  by  such  a  proceeding  as  could 
only  be  instituted  against  a  person  already 
in  a  state  of  slavery.  See  how  a  claim  of 
this  kind  betrays  its  imbecility.  The 
party  is  seized  in  the  first  instance  by  a 
Custom  House  officer,  is  afterwards  handed 
over  to  an  officer  of  the  Crown,  under 
whose  direction  he  undergoes  all  the 
process  that  would  be  applied  to  a  sla^e — 
the  treatment  differs  in  no  respect ;  he  is 
not  at  his  own  volition,  but  at  that  of  his 
guardian;  he  is  then  bound  to  some 
trade,  or  enlisted  in  the  army  :  nothing  of 
free  will  of  his  own,  or  free  action  of  liis 
own— 8^1  at  the  will  of  another ;  showing 
most  completely  a  process  totally  different 
from  that  which  a  real  free  man  would,  of 
his  own  accord,  establish  by  his  own 
exertions,  in  spite  of  all  the  opposition 
that  could  be  employed  against  it ;  whilst 
the  other  is  only  a  transit  from  one  species 
of  slavery  into  another. 

I  come  now  to  the  discussion  of  that 
point  which  has  already  been  described  as 
the  main  point  upon  which  this  cause  must 
ultimately  depend ;  and  that  is,  whether 
this  person  was,  at  the  time  she  is  pleaded 
to  be  a  free  subject  of  his  Majesty,  truly 
and  accurately  described  as  a  free  subject, 
and  in  that  character  entitling  this  suit  to 
be  maintained  :  and  it  does  not  appear  to 
me  at  all  necessary  to  apologise  for  enter- 
ing into  such  an  inquiry ;  for  it  is  in  truth 
the  very  point  upon  which  the  whole 
essence  of  ^e  cause  depends,  and,  con- 
sequently, the  power  of  suppoi-ting  it. 

1  observe  that,  by  the  papers  transmitted 
by  the  Advocate- ChneraX  to  his  Majesty's 
Mcretary  of  State,  this  notion  of  a  right 
to  freedom  by  virtue  of  a  residence  in 
England  is  universally  held  out  as  a  matter 
which  is  not  to  be  denied ;  but  it  is  con- 
iested  bv  the  Jud^e  upon  the  ground  that 
the  resiaence  in  England  conveys  only  the 
character  so  designated  during  the  time  of 
thatre8idence,and  continues  nolongerthan 


the  period  of  such  residence.  The  person 
who  is  a  freeman  in  England,  returns  to  sla- 
very in  Antigua ;  that  is  the  whole  ques- 
tion in  the  cause :  if  to  be  decidea  in 
favour  of  this  female,  she  has  a  right  to 
maintain  this  cause  and  to  claim  a  judg- 
ment ;  but  if,  on  the  contrary,  her  freedom 
ceased  with  her  residence  in  England,  she 
has  no  right  to  claim  it,  and,  consequently, 
no  power  of  maintaining  the  present  suit. 
The  Judge  of  the  Court  below  was  perfectly 
correct  in  entering  into  this  general  ques- 
tion, and  required  no  apolo^  for  so 
doing;  for  it  is  really  the  hmge  upon 
which  the  whole  of  this  case  depends. 

The  question  has  been  argued  as  de- 
pending upon  the  interpretation  of  the 
well-known  case  of  Sommersett  (a)  in  which 
a  habeas  corptis  was  granted,  directed  by 
Captain  Knowles,  to  bring  up  the  body  of 
SofMneraett,  a  negro,  whicn  was  in  his 

Sossession  in  irons,  with  the  cause  of  his 
etention.  The  affidavits  stated  that 
Sommersett  had  been  boueht  in  Virginia 
and  brought  to  England  by  Mr.  Steiuxrt, 
his  master ;  and  on  nis  refusing  to  return 
was  sent  by  his  master  on  board  Knowlee^s 
ship  to  be  carried  to  Jamaica  and  sold  as  a 
slave.  It  appears  that,  some  time  before, 
this  case  was  argued  upon  a  question 
addressed  to  Lord  Talbot  and  to  Mr.  Yorke, 
whilst  Attorney  and  Solicitor' General, 
They  gave  it  as  their  opinion  that  a  slave 
commff  from  the  West  Indies,  either  with 
or  without  his  master,  to  Great  Britain, 
doth  not  become  free,  and  that  his  mas- 
ter's property,  or  right  in  him,  is  not  there- 
by  determined  or  raised ;  and  they  were 
also  of  opinion  that  the  master  might 
legally  compel  him  to  return  to  the  plan- 
tations ;  and,  as  Lord  Mansfield  expresses 
it,— (&) 

"They  pledged  themselves  to  the  BritiBh 
planters  for  all  the  legal  consequences  of  slaves 
coming  over  to  this  kingdom  or  being  bap- 
ti8ed."(c) 

which  pledge  was  afterwards  very  fully 
confirmed  by  a  similar  pudgment  pro- 
nounced in  1749  by  Sir  Phxltp  xorhe,  tnen 
become  Lord  Chancellor  Harayncke,  sitting 
in  the  Court  of  Ohancery((i) :  both  of  these 

(a)  20  St.  Tr.  I. 

(6)  "  We  are  of  opinion  that  a  slave  by  coming 
from  the  West  Indies  to  Great  Britain  or  Ireland 
either  with  or  without  his  master,  does  not 
become  free ;  or  that  his  master's  property  or 
right  in  him  is  not  thereby  determined  or  varied, 
and  the  baptism  does  not  bestow  freedom  on 
him,  nor  make  any  alteration  in  his  temporal 
condition  in  these  kingdoms.  We  are  also  of 
opinion  that  the  master  may  legally  compel  him 
to  return  again  to  the  plantations.*'  P.  Yorke, 
C.  Talbot,  Jan.  14, 1729. 

(c)  20  St.  Tr.  81. 

(d)  See  20  St.  Tr.  70. 
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persons  being  great  men  of  that  age,  and, 
as  Lord  Mansfield  admits,  great  men  in 
any  age.  This  judgment,  so  pronounced 
in  full  confidence,  and  without  a  doubt 
upon  a  practice  which  had  endured  uni- 
versally in  the  colonies,  and  (as  appears 
by  those  opinions)  in  Great  Britain,  was, 
in  no  more  than  twenty-five  years  after- 
wards, reversed  by  Lord  Mansfield.  The 
personal  traffic  in  slaves  resident  in  Eng- 
land had  been  as  public  and  as  authorised 
in  London  as  in  any  of  our  West  India 
islands.  They  were  sold  on  the  Exchange 
and  other  places  of  public  resort  by  parties 
themselves  resident  in  London,  and  with 
as  little  reserve  as  they  would  have  been 
in  any  of  our  West  Lidia  posses8ions.(a) 
Such  a  state  of  things  continued  without 
impeachment  from  a  very  early  period  up 
to  nearly  the  end  of  the  last  century. 

It  appears  that  Lord  Mansfield  was  ex- 
tremely desirous  of  avoiding  the  necessity 
of  determining  the  question :  he  struggled 
hard  to  induce  the  parties  to  a  compromise, 
and  said  he  had  known  five  cases  so  ter- 
minated out  of  six ;  but  the  parties  were 
firm  to  their  purpose  of  obtaining  a  judg- 
ment, and  Lord  Mansfield  was  at  last 
compelled  after  a  delay  of  three  terms  to 
pronounce  a  sentence  which,  followed  by 
a  silent  concurrence  of  the  other  judges, 
discharged  this  negro  ;  thereby  establish- 
ing that  the  owners  of  slaves  had  no 
authority  or  control  of  them  in  England, 
nor  any  power  of  sending  them  back  to 
the  colonies.  Thus  fell,  after  only  two 
and  twenty  years,  in  which  decisions  of 
great  authority  had  been  delivered  by 
lawyers  of  the  greatest  ability  in  this 
country,  a  system  confirmed  by  a  practice 
which  had  obtained  without  exception 
ever  since  the  institution  of  slavery  in  the 
colonies,  and  had  likewise  been  supported 
by  the  general  practice  of  this  nation  and 
by  the  public  establishment  of  its  Govern- 
ment, and  it  fell  without  any  apparent 
opposition  on  the  part  of  the  public.  The 
suddenness  of  this  conversion  almost  puts 
one  in  mind  of  what  is  mentioned  by 
an  eminent  author,  on  a  very  difierent 
occasion  in  Roman  history,  Ad  primAim 
iMmtium  cladis  PompeiaiioB  populus  Bo- 
ma/mis  repentef actios  est  alius : — the  people 
of  Bome  suddenly  became  quite  another 
people. 

Tne  real  and  sole  question  which  the 
case  of  8ommer8ett(b)  brought  before  Lord 
MansfieUd,  as  expressed  in  the  return  of 


(a)  "In  the  year  1771  when  the  negro 
Sommersett's  case  was  decided,  it  was  said 
that  there  were  at  least  fourteen  thoosand  slaves 
in  London.*'  Burge's  Com.  I.  741.  See 
Mr.  Justice  Campbell's  remarks  in  the  Dred 
Scott  case,  19  How,  p.  498. 

(6)  20  St.  Tr.  4,  81. 


the  mandamus,  was  whether  a  slave  could 
be  taken  from  this  country  in  irons  and 
carried  back  to  the  West  Indies,  to  be 
restored  to  the  dominion  of  his  master. 
And  all  the  answer,  perhaps,  which  that 
question  required  was,  that  the  pai'ty  who 
was  a  slave  could  not  be  sent  out  of  Eng- 
land in  such  a  manner  and  for  such  a 
purpose ;  stating  the  reasons  of  that  ille- 
gality.(a)  It  is  certainly  true  that  Lord 
Mansfield  in  his  final  judgment  amplifies 
the  subject  largely.  He  extends  ms  ob- 
servations to  the  foundation  of  the  whole 
system  of  the  Slavery  Code ;  for  in  one 
passage  he  says,  that 

"Slavery  is  so  odious  that  nothing  can  be 
suffered  to  support  it  but  positive  law."(^) 

Far  from  me  be  the  presumption  of 
questioning  any  obiter  dictum  that  fell 
from  that  great  man  upon  that  occasion  ; 
but  I  trust  that  I  do  not  depart  from  the 
modesty  that  belongs  to  my  situation  and 
I  hope  to  my  character,  when  I  observe 
that  ancient  custom  is  generally  recog- 
nised as  a  just  foundation  of  all  law  ;  that 
villenage  of  both  kinds,  which  is  said  by 
some  to  be  the  prototype  of  slavery,  had 
no  other  origin  than  ancient  custom ; 
that  a  greater  part  of  the  Common  Law 
itself  in  all  its  relations  has  little  other 
foundation  than  the  same  custom ;  and 
that  the  practice  of  slavery,  as  it  exists  in 
Antigua  and  several  other  of  our  colonies, 
though  regulated  by  law,  has  been  in 
many  instances  founded  upon  a  similar 
authority.  Much  occurs  in  the  discussion 
of  the  advocates  on  that  question  respect- 
ing villenage,  but  little  appears  in  the 
decision  of  Lord  MatisfiAd  upon  that 
point. 

It  is  not  necessary  for  me  to  relate  the 
systems  which  had  given  way  to  villenage, 
pure  or  privileged,  to  which  this  species 
of  slavery  was  compared,  though  dis- 
similar enough  in  very  many  respects, 
as  is  admitted  by  most  writers  on  the 


(a)  "  This  case  then  establishes  no  more  than 
that  to  justify  the  forcible  deprivation  of  liberty 
within  the  jurisdiction  of  ihe  English  law,  a 
cause  must  be  assigned  which  the  law  recoj^ises. 
But  slavery  is  a  tUng  which  has  no  existence 
'^'ithin  the  limits  to  which  the  authority  of 
English  law  extends.  It  cannot  therefore  be 
admitted  as  a  ground  for  depriving  a  man  of 
his  liberty.  But  there  is  notlung  in.  this  which 
warrants  the  further  inference  t^t  if  a  person, 
having  been.ori^ally  a  slave,  has  from  the 
law  of  England  ignoring  the  status  of  slavery, 
enjoyed  freedom  in  tins  country,  he  becomes 
free  for  ever,  or  will  be  other  than  a  slave,  if 
quitting  this  country,  he  returns  to  one  ii\  which 
slavery  is  an  estaJ)lished  institution.  The 
decisions  of  our  courts  establish  directly  the 
reverse."  Cockbum,  C.J.  Report  of  Boyal 
Commigsion  on  Fugitive  Slaves,  XLYU. 

(6)  20  St.  Tr.  82. 
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'fiubjeot,^)  and  amongst  other  persons  by 
the  Advocate  General  of  Antigua,  who 
adyerting  to  the  general  sTstem  of  vH- 
lenage*  yentures  yery  truly  to  say  :^- 

**  To  which  colonial  slavery  may  be  snpposod 
to  bear  some  analogy  in  the  absence  of  more 
cottolosiye  authority /' 

These  systems  of  yillonage  had  been 
lonff,  though  silently,  extinguished  as  far 
back  as  the  reign  of  Edward  YI.,  at  the 
time  when  Sir  Thomae  Smith  wrote,  and 
who  says  there  were  then  no  yilleins  in 
gross  remaining  in  England.©  VtUeins 
regardant  survived  them  some  time  longer, 
but  these  were  particular  yilleins  not  at- 
tached to  the  persons  but  to  the  manor 
or  soil ;  not  like  negro  slaves,  to  be  shifted 
about  for  the  convenience  of  the  pro- 
prietor without  being  attached  to  any 
parUcular  manor,  (c)  I  cannot  help  enter- 
taining some  doubt  whether  the  resem- 
blance between  villenage  and  the  African 
slavery  was  so  close  as  to  effect  by  its 
decay  the  fall  of  African  slavery  in  Eng- 
land. Villenage  certainly  had  not  pre- 
vented the  introduction  of  slavery  into 
this  coxmtry,  and  its  open  continuance 
here  for  many  years.  It  does  not  appetur 
that  the  public  were  startled  at  the  re- 
vival of  villenage  under  the  new  form  of 
African  slavery.  The  villeins  in  gross  and 
regardant  were  both  of  a  very  different 
kind  from  that  of  AfWcan  slavery.  Vil- 
leins in  gross  were  liable  to  any  commands 
of  their  masters.  Villeins  regardant  were 
attached  to  particular  manors  and  to 
particular  services  dependent  on  those 
manors.  They  were  men  of  the  form, 
colour,  and  speech  of  their  masters ;  bom 
and  bred  in  this  country,  and  not  transfer- 
able by  sale,  unless  with  the  lands  to  which 
they  were  attached.  The  African  slavery 
was  very  differently  constituted:  persons 
of  a  different  birth,  complexion,  and  lan- 
guage, and  of  all  the  various  ranks  of 
which  their  own  country,  Africa,  was 
composed,  and  employed  in  various  offices 
according  to  the  convenience  of  their 
owners,  and  transferable  by  sale  at  their 


(a)  Qranville  Sharp's  "  Bepresentation  of,  &c. 
Tolerating  Slavery,"  4th  part  III. ;  Hargrove's 
argument  in  Scmmemt^a  Case,  20  St.  Tr.,  23  ; 
The  Domesday  of  St.  Panl,  Camden  Society, 
Introdnction  XXII. ;  the  Cot tumals  of  Battle 
Abbey,  Analysis  and  Notes,  Camden  Society ; 
Pearson's  Hmory  of  England  during  the  Early 
and  Middle  Ages,  L  503  ;  Stephen  on  slavery, 
1, 15 ;  Digb/s  History  of  Law  of  Real  Property, 
and  ed.  60. 

(Jb)  Commonwealth  of  England,  Book  ii.,0. 10. 

(c)  **  Mr.  Barrington  in  his  observations  on 
the  Ancient  Statutes  remarks  that  Wicliffe  and 
his  followers  originally  inculcated  (in  England) 
the  notion  of  its  being  contrary  to  the  principles 
of  the  Christian  religion  that  any  one  should  be 
a  slave."    Haggard's  Report,  19  n. 


pleasore-— nnlike  the  oottagers  or  hftftdi- 
craftsmen  of  our  own. 

It  may  perhaps  be  doubted  whether  the 
emancipation  of  slaves  in  England,  pro^ 
nounoed  at  the  end  of  the  last  oentory, 
was  not  rather  more  owing  to  the  increased 
refinement  of  the  sentiments  and  manners 
of  the  age  than  to  the  decay  of  the  two 
systems  of  villenage,  one  of  which  had 
expired  two  hundred  years  before,  and  the 
other  one  hundred  and  fifty  years  at  leoet, 
and  which  then  only  slumbered  in  the 
memOTy  of  a  few  antiquaries.  The  opinion 
of  Lord  Mansfield  upon  this  immediate 
subject  makes  a  very  small  part  of  his 
celebrated  speech;  it  is  almost  confined 
to  a  particular  portion  of  it.  There  is 
hardly  anything  else  that  is  expressed, 
save  several  well  merited  civilities  to  the 
gentlemen  of  hb  bar,  and  some  expressions 
of  contempt  for  the  danger  and  jealousy 
that  might  be  encountered,  but  of  which 
none  ever  appear  to  have  occasioned  any 
reasonable  alarm.  Thus  fell  a  system 
which  had  existed  in  this  country  without 
doubt,  and  which  had  been  occasionally 
forced  upon  its  colonies  and  has  continued 
to  this  day — that  is,  above  fifty  years — 
without  further  interruption. 

The  arguments  of  counsel  in  that 
decisive  case  of  Sommersett,  do  not  go 
further  than  to  the  extinction  of  slavery 
in  England  as  unsuitable  to  the  genius 
of  the  country,  and  to  the  modes  of  en- 
forcement: they  look  no  further  than  to 
the  peculiar  nature,  as  it  were,  of  our  own 
soil ;  the  air  of  our  island  is  too  pure  for 
slavery  to  breath  in.  How  far  this  air 
was  usefbl  for  the  common  purposes  of 
respiration  during  the  many  centuries  in 
which  two  systems  of  villenage  maintained 
their  sway  in  this  country,  history  has 
not  recorded.  The  arguments  of  counsel 
do  not  go  further  than  to  establish  that 
the  methods  of  force  and  vioknce  which 
are  necessary  to  maintain  slavery  are  not 
practicable  upon  this  spot;  and  Mr. 
Margrave,  one  of  the  counsel,  who  dis- 
tinguished himself  very  much  in  that 
chiu'acter  hj  very  laborious  exertions, 
almost  in  direct  terms  asserts  that  they 
cannot  go  bevond  it ;  for  in  answer  to  a 
proposition  which  had  been  made  to  him, 
that  a  modified  slavery  should  be  permitted 
in  England  which  should  be  followed  in 
the  colonies,  he  expressly  says  (taking  it 
for  granted  that  the  modified  slavery  in 
England  would  not  at  all  efiect  the  con- 
dition of  slavery  in  the  colonies),  that 
upon  the  removal  to  the  place  slavery 
would  again  attach  upon  him  with  all  its 
original  severity. 

It  coxdd  harduy  be  otherwise  than  that 
that  gentleman  was  looking  towards  the 
necessary  continuance  of  slavery  in  its 
severest  form,  produced  by  a  return  of  the 
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slave  into  the  colonies.  This  I  take  to  be 
the  sense  of  the  passage  referred  to, 
though  expressed  in  rather  an  obscure  and 
involved  manner. 

It  is  very  observable  that  Lord  Mansfiddt 
when  he  struggles  hard  to  decline  the 
office  of  determining  the  question,  con- 
fines that  question  almost  in  terms  to  this 
country;  he  limits  it  expressly  to  this 
country,  for  he  says, — 

*'  The  now  quesdon  is,  whether  any  dominion, 
authority,  or  coercion,  can  be  exercised  on  a 
slave  in  this  country  according  to  the  American 
laws,  (meaning  thereby  the  laws  of  the  West 
Indies)  ?(a)  The  service  performed  by  the 
slaves  without  wages  is  a  clear  indication  that 
they  did  not  consider  themselves  free  by  coming 
hither." 

In  the  final  judgment  he  delivered 
himself  thus : 

"Slavery  is  so  odious  that  nothing  can  1)e 
8a£Eered  to  support  it  bat  positive  lnw." 

That  is,  the  slavery  as  it  existed  in  the 
West  Indies;  for  it  is  to  that  he  looks, 
considering  that  many  of  the  adjuncts 
that  belonged  to  it  there  were  not  admis- 
sible under  the  law  of  England. 
Lord  Mansfield  very  justly  observes,  that 
"An  application  to  Parliament  if  the  mer- 
chants think  the  question  of  great  commercial 
concern  is  the  best,  and  perhaps  the  only 
method  of  settling  the  point  for  the  future." 

In  conformity  with  this  advice,  it  is 
much  to  be  lamented  that  application  was 
not  made  to  Parliament  to  settle  the 
question  upon  a  right  footing,  if  it  were 
still  to  be  considered  as  a  dependent 
question.  It  might  have  saved  a  world 
of  trouble  and  suffering  to  both  parties, 
which  is  now  to  be  produced  oy  the 
springing  up  of  this  question  at  a  very 
late  hour  of  the  day.  Persons,  though 
possessed  of  independence  and  affluence 
acquired  in  the  mother  country,  have  upon 
a  return  to  the  Colony  been  held  and 
ti'eated  as  slaves,  and  the  unfortunate 
descendants  of  these  persons,  if  born 
within  the  Colony,  have  come  slaves  into 
the  world,  and  in  some  instances  have 
suffered  all  the  consequences  of  real 
slavery,  and  the  proprietors  of  these 
slaves  are  now  called  upon  to  give  up 
to  the  public  all  the  slaves  that  they  have 
thus  acquired ;  and  this  not  only  in 
Antigua,  but  mosc  probably  in  all  the 
islands  of  the  Archepelago ;  for  it  cannot 
be  supposed  that  this  claim,  if  maintained 
with  respect  to  this  island,  will  not  be 
extended  to  all  the  others.  These  are 
matters  that  might  have  cost  at  that 
time  of  day  comparatively  little  expense 
and  little  suffering ;  but  which  now  cannot 
be  settled  without  a  gross   violation  of 

(a)  20  St.  Tr.  79. 


important  interests  on  one    side  or  the 
other. 

It  appears  to  me  to  be  a  strong  pre- 
sumption in  favour  of  the  parties  charged 
with  violating  the  law,  tnat  neither  the 
person  so  charged,  nor  those  who  had  an 
interest  in  preventing  it,  have  within  the 
space  of  fifty  years  that  have  elapsed, 
even  in  one  instance,  called  the  attention 
of  English  justice  towards  it.  Black 
seamen  have  navigated  West  India  ships 
to  this  island,  but  we  have  not  heard  of 
other  Sommersetts,  nor  has  the  public 
been  much  gratified  with  complaints  of 
their  desertion,  though  it  is  probable  that 
some  may  have  taken,  and  not  unfairly, 
the  advantage  that  was  held  out  by  the 
law.  I  do  not  think  that  the  fact  remain- 
ing dormant  so  long  could  have  happened 
without  some  marked  difference  of  its 
origin  and  history  from  that .  of  the 
ordinary  slave  trade. 

The  system  of  slavery  in  our  West  India 
colonies  was  perfect  in  every  part,  if  I 
may  use  that  expression,  meaning  thereby 
that  perfection  which  consists  in  the 
adequacy  of  the  means  to  produce  the 
intendea  effect.  It  was  a  system  not  to 
be  thrown  out  of  use,  because  it  was  in- 
capable of  being  used  in  the  full  extent 
in  England.  With  the  laws  of  the 
colonies  it  could  be  conciliated.  That 
system  was  completely  armed  at  every 
point;  and  though  frequently  softened, 
as  in  the  case  of  domestic  slaves,  it  was 
in  no  wise  deficient  in  compelling  the 
obedience  of  its  subjects ;  whereas  in 
England  it  was  totally  impoteiit,  and  the 
law  could  not  borrow  those  instruments 
from  a  foreign  law,  which  were  necessary 
to  make  the  system  work  properly.  This 
may  have  occasioned  one  great  difference 
between  the  two  systems.  The  fact  cer- 
tainly  is,  that  it  never  has  happened  that 
the  slavery  of  an  African,  returned  from 
England,  has  been  interrupted  in  the 
colonies  in  consequence  of  this  sort  of 
limited  liberation  conferred  upon  him  in 
England.  There  has  been  no  act  nor 
ceremony  of  manumission,  (a)  nor  any  act 
whatever  that  could  even  formally  destroy 
those  various  powers  of  property  which 
the  owner  possessed  over  his  slave  by 
the  most  solemn  assurances  of  law,  such 
as  pledging  him,  or  selling  him  for  the 
payment  of  the  owner's  debts,  or  making 
any  other  use  of  him  that  the  law  warran- 
ted. Such  rights  could  not  be  extin- 
guished by  mere  silence,  or  by  this 
country's  declining  to  act  in  such  a  con- 
veyance. There  is  nothing  that  marks  a 
liberation  from  slavery ;  he  goes  back  to 
a  place  whore  slavery  awaits  him,  and 
where   experience  has  taught  him  that 

(a)  Co.  on  litt.  187  b. 
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slavery  is  not  to  be  avoided.  Slaves  have 
come  into  this  island,  and  passed  out  of  it 
in  returning  to  the  colonies  in  the  same 
character  of  slaves,  whatever  might  be 
the  intermediate  character  which  they 
possessed  in  England,  and  this  without 
any  interruption,  or  without  any  doubt 
belonging  to  their  character  m  that 
servile  state :  they  go  back  with  a  perfect 
knowledge  of  the  state  which  they  are  to 
re-enter.(a) 

The  entire  chance  of  the  legal  character 
of  individuals  pirodnced  by  the  change  of 
local  situation,  is  far  from  being  a  novelty 
in  law.  A  residence  in  a  new  country 
often  introduces  a  change  of  legal  con- 
dition, which  imposes  rights  and  obli- 
gations totally  inconsistent  with  the 
K)rmer  rights  and  obligations  of  the 
same  persons.  Persons  bound  by 
particular  contracts  which  restrain  their 


(a)  •*  The  will  of  States  and  nations,  by 
whose  mimicipa]  law  slavery  is  not  recognised, 
has  been  manifested  in  three  different  ways. 
One  is,  absolutely  to  dissolve  the  relation, 
and  terminate  the  rights  of  the  master  existing 
under  the  law  of  the  country  whence  the  parties 
came.  This  is  said  by  Lord  Stowell,  in  ihe  case 
of  the  slave  Grace  (2  Hag.  Ad.  B.  94),  and  by 
the  Supreme  Court  of  Louisiana  in  the  case  of 
Maria  Louise  v.  Marot  (9  Louis  B.  47S),  to  be 
the  law  of  France ;  and  it  has  been  the  law  of 
several  States  of  this  Union,  in  respect  of  slaves 
introduced  under  certain  condition  (  Wilson  v. 
Isabel,  5  CaU.  B.  480 ;  Hunier  v.  Hulcher, 
1  Leigh,  172  ;  Stewart  v.  Oakst  5  Har.  and  John 
107).  The  second  is,  where  the  municipal  law 
of  a  country  not  recognising  slavery,  it  is  the 
will  of  the  State  to  refuse  the  master  all  aid  to 
exercise  any  control  over  his  slave ;  and  if  he 
attempt  to  do  so,  in  a  manner  justifiable  only  by 
that  relation,  to  prevent  the  exercise  of  that  con- 
trol. But  no  law  exists,  designed  to  operate 
directly  on  the  relation  of  master  and  slave,  and 
put  an  end  to  that  relation.  This  is  said  by  Lord 
Stowell,  in  the  case  above-mentioned,  to  be  the 
law  of  England,  and  by  Mr.  Chief  Justice  Shaw, 
in  the  case  of  the  Comnumwealih  v.  Aves 
(18  Pick.  193)  to  be  the  law  of  Massachusetts. 
The  third  is,  to  make  a  distinction  between  the 
case  of  a  master  and  his  slave  only  temporarily 
in  the  country  animo  non  manendi,  and  those  who 
are  there  to  reside  for  permanent  or  indefinite 
purposes.  This  is  said  by  Mr.  Wheaton  to  be 
the  law  of  Prussia,  and  was  formerly  the  statute 
law  of  several  States  of  our  Union.  It  is  neces- 
sary in  this  case  to  keep  in  view  this  distinction 
between  those  whose  laws  are  designed  to  act 
directly  on  the  status  of  a  slave,  and  make  him  a 
freeman  and  those  where  his  master  can  obtain 
no  aid  fW>m  the  laws  to  enforce  his  rights."  Mr. 
Justice  Curtis  in  the  Dred  SroU  case,  19  How., 
p.  591.  See  Bar's  International  Law,  S.  47. ; 
Story  on  Conflict  of  Laws,  S.  97  n. ;  Blunt8chli*s 
DasModeme  Vdlkerrechi,  S.  860 ;  and  Wharton's 
Conflict  of  Laws,  S.  106,  as  to  the  case  of  a 
slave  who  acquires  a  domicile  in  a  country 
where  slavery  is  not  recognised, 
o    55860. 


liberty,  debtors,  apprentices,  and  others, 
lose  their  character  and  condition  for  the 
time  when  they  reside  in  another  country, 
and  are  entitled  as  persons  totally  free, 
though  they  return  to  their  original 
servitude  and  obligations  upon  coming 
back  to  the  country  they  had  quitted; 
and  even  in  the  case  of  slavery,  slaves 
themselves  possess  rights  and  privileges 
in  one  character  which  they  are  not 
entitled  to  in  another.  The  domestic 
slave  may,  in  that  character,  by  law  ac- 
company his  master  or  mistress  to  any 
part  of  the  world,  but  that  privilege  exists 
no  longer  than  his  character  of  domestic 
slave  attaches  to  him;  for  should  the 
owner  deprive  him  of  the  character  of 
being  a  domestic  slave  by  employing  him 
as  a  neld  slave,  he  would  be  deprived  of 
the  right  of  accompanying  his  master  out 
of  the  colony.  On  the  present  question, 
however,  I  cannot  but  think  that  if  the 
sovereign  State  has  looked  upon  the 
manner  in  which  the  law  has  been  under- 
stood and  exercised  in  a  subject  country, 
without  interposing  in  any  manner  to  pre- 
vent it,  it  has  been,  in  fact,  more  criminal, 
if  the  case  is  to  be  so  considered,  than 
the  subject  country  which  has  followed 
the  unprohibited  practice.  And  what 
excuse  is  to  be  offered  for  Lord  Man^ld, 
who  long  survived  the  change  of  law  he 
had  made,  and  yet  never  interposed  in  the 
slightest  manner  to  correct  the  total  mis- 
apprehension, if  it  is  so  to  be  considered, 
of  the  law  which  he  himself  had  intro- 
duced P 

It  has  been  said  that,  in  the  decline  of 
the  ancient  villenage,  it  became  a  maxim 
of  very  popular  and  legal  use,  "  Once  free 
for  an  hour,  free  for  ever  "  (a) ;  and  this  has 
been  applied  as  a  maxim  that  ought  to 
govern  in  the  case  of  negro  slavery.  Now, 
if  this  negro  slavery  were  an  exact  trans- 
cript of  the  ancient  villenage,  it  might  not 
be  improperly  so  contended ;  but  it  is  to 
be  observed  that  this  was  a  maxim  intro- 
duced when  the  system  of  villenage  itself 
was  bordering  upon  decay  and  growing 
into  general  abhorrence  and  contempt,  and 
that  it  soon  afterwards  expired.  It  is  to  be 
noticed  likewise,  that  this  system  of 
villenage  was  confined  to  this  kingdom, 
though  other  countries  had  customs  and 
usages  of  a  similar  nature.  It  was  no 
part  of  a  system  extending  into  foreign 
countries,  or  transmarine  possessions. 
Villenage  did  not  travel  out  of  the  country, 
it  did  not  affect  the  stability  of  any  law 
which    this    country    could   consider    as 

(a)  "  Herein,"  says  Lord  Coke, "  the  common 
law  differethfrom  the  civil  law;  {or  Libertinum 
ingratum  leges  civiles  in  pristinam  redigunt 
servihdem,  sed  leges  Anglia  semel  manumissum 
semper  liberum  judicani,  gratum  et  ingratum,** 
Co.  on  Litt  187  b. 
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peculiar  to  its  foreign  poBsessions,  and  it 
has  never  been  once  applied,  since  the  case 
of  Sommersett,  to  overrule  the  authority 
of  the  transmarine  law.  This  cry  of 
*•  Once  free  for  an  hour,  free  for  ever  !"  it 
is  to  be  observed,  is  mentioned  as  a 
peculiar  cry  of  Englishmen. as  against 
those  two  species  of  slavery.  It  could 
interest  none  but  the  people  of  this 
country ;  and  of  these  only  tne  masters, 
for  no  one  else  had  any  interest  in  the 
duty  or  services  of  their  viUeins.  This 
cry  has  not,  as  far  as  we  know,  attended 
the  state  of  slavery  in  any  other  country, 
though  that  has  been  a  state  so  prevalent 
in  every  other  part  of  the  world,  and  has 
existed  at  all  times. 

The  public  inconvenience  that  might 
follow  from  an  established  opinion  that 
negroes  became  totally  free  in  consequence 
of  a  voyage  to  England,  without  any 
express  act  which  declared  them  to  be  so, 
is  not  altogether  to  be  overlooked.  It  is 
by  no  means  improbable  that,  with  such 
a  temptation  presented  to  them,  many 
slaves  might  be  induced  to  try  the  suc- 
cess of  various  combinations  to  procure  a 
conveyance  to  England  for  such  a  purpose ; 
and  by  returning  to  the  colony  in  their 
newly  acquired  state  of  freedom,  if  per- 
mitted, might  establish  a  numerous 
population  of  free  persons,  not  only 
extremely  burthensome  to  the  colony,  but, 
from  their  sudden  transition  from  slavery 
to  freedom,  highly  dangerous  to  its  peace 
and  security. 

It  may  now  be  of  use  to  consider  what 
has  been  the  effect  of  other  cases,  very 
few  of  which  occur,  of  any  great  affinity 
with  the  case  of  Sommersett.  There  is  a 
case  which  happened  in  the  Court  of 
Chancery  in  1762,  under  Lord  Chancellor 
Northvngton  (which  was  before  the  deter- 
mination of  Lord  Mansfield),  1  mean  the 
case  of  Sha/rdey  v.  Harvey. (a)  A  bill  was 
filed  by  Edward  ShamrLey,  as  administrator 
of  Margaret  Hamilton,  deceased,  against 
Joseph  Harvey,  a  negro,  and  two  persons 
of  the  names  of  Gossop  and  Thorpe,  his 
trustees,  for  an  account  of  part  of  the  per- 
Bonal  estate  of  the  deceased.  It  happened 
that  Shanley  had,  twelve  years  oefore, 
brought  over  this  slave  to  this  country,  he 
being  then  only  eight  or  nine  years  old, 
and  presented  him  to  his  niece  Margaret 
Hamilton,  who  had  him  baptised,  and 
changed  his  name ;  and  on  the  9th  July 
1752  she,  bein^  very  ill,  about  an  hour 
before  her  death,  directed  Harvey  to  take 
out  a  purse  which  was  in  her  dressingcase 
and  delivered  it  to  him;  saying,  **Here, 
take  thts ;  there  is  700Z.  or  800Z.  for  you, 

(a)  8  Eden.  126.  See  as  to  this  case  the 
remarks  of  Cockbum,  C.J.,  in  Report  of  Royal 
Commission  on  Fugitive  Slaves,  XL VI. 


in  bank  notes,  and  some  more  money,  but 
I  cannot  directly  tell  what ;  but  it  is  all 
for  you,  to  make  you  happy.  Make  haste, 
put  it  into  your  pocket."  He  then  knelb 
down  and  thanked  her.  She  said,  "  God 
bless  you,  make  a  good  use  of  it."  The 
Lord  Chancellor  Northington,  in  dismis- 
sing the  bill,  with  costs,  said  that — 

**  As  soon  as  a  man  sets  foot  on  English 
ground  be  is  free.'* 

It  must  be  observed  that  this  is  the 
first  time,  probably,  that  this  doctrine 
was  so  broadly  stated  in  an  English  court, 
and,  perhaps,  a  little  prematurely  ;  but  it 
must  likewise  be  observed  that  his  lord- 
ship here  mentions  only  two  effects  of  it, 
for  he  adds, — 

"  A  negro  may  maintain  an  action  against 
his  master  for  ill-usage,  and  may  have  a  habeas 
corpus  if  restrained  oi  his  liberty  " 

This  is  an  instance  in  which  the  law  of 
England  differed  most  essentially  from 
the  law  of  the  Slave  Code  in  the  West 
Indian  colonies;  for  there  every  acqui- 
sition by  the  slave,  whetJier  by  legacy  or 
otherwise,  went  to  the  master ;  but  not  so 
here,  where  the  law  of  England  adjudged 
it  to  the  slave.  And  the  LDrd  Chancellor 
enumerates  another  difference,  which  is, 
that  the  law  of  England  empowered  the 
slave  to  bring  an  action  against  his  mastei 
for  ill-treatment.  Both  of  these  are  direct 
contradictions  to  the  rules  of  the  Slave 
Code,  but  nobody  could  infer  ftom  thence 
that  the  whole  of  the  slave  code  was,  by 
that  decision,  intended  to  be  vacated  in 
the  colonies  on  that  account.  The  error 
of  the  opinion  seems  to  be,  that,  because 
the  slave  code  was  overruled  in  England, 
where  the  law  of  England  differed  from 
it,  it  was  therefore  ^rogated  into  the 
colonies  in  toto.  The  slave  continues  a 
slave,  though  the  law  of  England  relieves 
him  in  those  respects  from  the  rigours  of 
that  code  while  he  is  in  England;  and 
that  is  all  that  it  does.  With  respect  to 
other  severities  which  it  refuses  to  inflict, 
it  is  spini^  de  phmhtie  ima,  which  does 
not  at  all  dislodge  the  other  severities  of 
that  code,  all  of  which  he  may  avoid  by 
continuing  in  this  country.  And  it  is 
a  most  remarkable  circumstance  that, 
though  this  case  had  been  pressed  on  the 
attention  of  Lord  Mansfield  in  one  of  the 
speeches  addressed  to  him,  he  himself 
never  took  any  notice  of  it,  although  evi- 
dently, at  that  time,  anxious  to  support 
his  new  doctrine,  and  struggling  hard  to 
call  in  aid  every  authority  that  could 
establish  it. 

Scotland  and  Ireland  have  the  same 
privilege  as  England,  being  members  of 
the  same  oonfeaeration ;  and  the  Scotch 
Judges  have  well  ^jressed  their  opinions 
of  the  extent  of  the  judgment  of  Lord 
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Mansfield  in  the  oase  of  Knight  y.  Wed- 
derhwm{a)  in  1778,  a  case  argned  with 
great  ability ;  in  which  tibey  determined 
the  extent  of  this  judgment  to  be,  that  the 
dominion  assumed  over  the  negro,  by  the 
law  of  Jamaica,  could  not  be  supported  in 
this  country.  What  does  this  prove,  but 
the  well-known  fact  that  different  coun- 
tries have  different  laws  upon  the  same 
subject,  and  even  different  proyinces  of  the 
same  langdom  ?  It  is  a  large  chapter,  one 
full  of  many  difficult  (questions,  that  treats 
of  such  diversities,  m  the  writings  of 
civilians.  All  that  the  judges,  in  the 
different  cases  I  have  adverted  to,  have 
determined,  is,  that  slaves  coming  into 
England  are  hee  there,  and  that  they 
cannot  be  sent  out  of  the  country  by  any 
process  to  be  there  executed. 

I  now  come  to  consider  the  acyudged 
cases  which  have  been  adverted  to,  and 
there  are  very  few  which  at  all  touch 
upon  this  point ;  and  I  cannot  but  think  that 
the  cases  would  have  been  much  more 
numerous  and  more  applicable  if  the 
opinion  had  prevailed  that  the  case  of 
aotmMTBett  had  warranted  a  conclusion  of 
the  wide  impnort  that  is  contended  for. 
The  first  case  is  that  of  Kecme  v.  BoyGott,(b) 
in  the  Court  of  King's  Bench. '  In  that 
case  it  appeared  that  a  negro,  whilst  an 
infant,  and  in  a  state  of  slavery  in  the 
island  of  St.  Vincent,  executed  a  contract, 
by  which  he  bound  himself  to  his  then 
master  who  was  coming  to  England,  to 
act  as  his  servant  for  five  years ;  and  the 
action  was  brought  for  enticing  the  boy 
from  the  service  of  his  master  into  the 
military  service,  which  the  boy  accepted. 
An  action  was  brought  by  the  master 
against  the  officer  who  had  enticed  him ; 
and  it  was  determined  that  it  was  a  good 
contract,  voidable  only  at  the  instance  of 
the  boy,  but  not  void,  and  therefore  could 
not  act  as  a  defence  to  the  action  against 
the  officer.  But  this  has  nothing  to  do 
with  slavery,  from  which  of  course  the 
boy  was  free  l^om  his  arrival  in  England. 
It  turns  entirely  upon  the  contract,  and, 
therefore,  in  no  manner  touches  the  ques- 
tion. 

The  next  case,  in  point  of  date,  is  the 
case  of  Williams  v.  Brovm.ic)  That  was 
the  case  of  a  runaway  negro  slave  who 
had  come  to  England,  and  entered  into 
contract  with  the  master  of  a  vessel  to 
serve  as  a  seaman  during  a  voyage  to  and 
from  the  West  Indies.  The  ship  was 
bound  to  Grenada,  the  very  island  from 
which  the  man  had  deserted,  and  where 


(a)  This  case  is  cited  from  the  "  Dictionary 
of  Decisions,''  83,  p.  545,  in  a  note  to  Sommer' 
aetCs  case,  20  St.  Tr.,  p.  1. 

(6)  2  H.  Bl.,  511. 

(c)  3  Bos.  and  PqIL,  69. 


on  the  arrival  of  the  vessel  he  was  dis- 
covered by  his  master  who  claimed  him 
as  his  slave,  and  who  subsequently  agreed 
with  the  captain  of  the  vessel  to  sell  his 
manumission  for  a  price,  which  the  master 
of  the  vessel  paid ;  whereupon  the  manu- 
mitted slave  entered  into  a  contract  with 
such  master  to  serve  for  three  years. 
Upon  his  return  to  England,  he  sued  the 
master  of  the  vessel  for  his  wages  for  the 
voyage,  and  had  a  verdict;  but  a  rule 
nisi  was  obtained,  and  afterwards  argued 
in  the  Court  of  Common  Fleas.  Mr.  Ser- 
jeant Shepherd,  who  was  counsel  for  the 
man,  and  was  well  known  as  a  i)erson  who 
would  never  omit  any  plea  that  could  ^  be 
useftil  to  his  client,  never  urged  the  point, 
that  because  the  man  had  been  free  in 
England,  and  was  free  there,  he  was  con- 
sequently free  at  Gtrenada;  and  Mr. 
Justice  Heath  observed  that  when  the 
man 

**  Was  claimed  in  Grenada,  he  was  incapable 
of  performing  the  service  for  which  be  now 
brings  his  action.  He  was  also  liable  to  severe 
punishment  for  having  ran  away  from  his 
master ;  and  he  "was  a  slave  for  life." 

Mr.  Justice  Boolce  said  that : — 

'<  Thoneh  he  might  enter  into  a  contract  to  go 
to  any  other  place  bat  to  Grenada,  yet  he  coi^d 
not  engage  to  go  there  without  danger  of  being 
detained," 

And,  further,  that, — 

«  Being  taken  as  a  runaway  slave,  he  became 
liable  to  punishment,  and  the  foifeiture  to  his 
master  in  Grenada  of  all  the  wages  what  he 
had  earned  daring  the  outward  voyage.  Being  a 
slave  (in  Grenada),  he  could  not  enter  into  any 
contract  withoat  the  leave  of  his  master.** 

Mr.  Justice  Ohambre  observed  that — 
"  Being  claimed  as  a  ranaway  slave,  he  was 
consider^  as  a  criminal ;  he  was  liable  to  very 
severe  punishment  j  he  was  incapable  of  re- 
covering, for  his  own  benefit,  the  money  which 
he  had  earned  upon  the  ontward-booBd 
voyage." 

He  adds  that : — 

*'From  that  contract  he  could  receive  no 
benefit,  for  his  master  was  entitled  to  aU  the 
wages  he  might  earn.'* 

Lord  Alvcmley,  who  disagreed  with  the 
other  judges  as  to  the  effect  of  the  contract 
merely,  but  not  upon  the  general  question, 
stated : — 

**  The  plaintiff  in  the  present  case,  being  as 
free  as  any  one  of  as  while  in  England,  engaged 
to  serve  the  defendant  as  a  seaman,  and  the 
defendant  nndertook  to  pay  him  a  stipulated 
somj" 

And  adverting  to  the  agreement  entered 
into  at  Grenada,  whereby  he  obtained  his 
manumission,  his  Lordship  further  stated 
that  the  man  was  thereby  redeemed  from 
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slavery  and  the  penal  consequences  attend- 
ing his  then  situation ;  and  he  proceeds 
thus: — 

**  When  the  plaintiff  was  claimed  in  Grenada 
as  a  runaway  slave,  he  was  not  only  liable  to  be 
remanded  to  slavery,  but  by  the  laws  of  the 
island  he  was  amenable  to  severe  punishment." 

The  man,  then, was  clearly  entitled  to  his 
freedom  when  he  first  engaged  on  the 
service  of  the  ship  in  London,  although  a 
runaway  ;  at  least,  if  there  be  any  truth 
in  these  expressions,  "  that  as  soon  as  a 
man  sets  his  foot  in  England — if  he 
breathes  the  air  of  England — he  is  free 
without  any  further  ceremony ; "  and  it 
cannot  be  denied  to  him,  although  a  run- 
away, as  observed  by  Lord  Alvanley,  that 
this  runaway  was  as  free  as  any  of  us  in 
England.  But  it  appears  that  this  run- 
away negro  was,  to  preserve  his  freedom 
in  Grenada,  under  the  necessity  of  obtain- 
ing a  manumission  there;  and  he  sub- 
sequently enjoyed  his  freedom  in  con- 
sequence of  that  ceremony ;  or,  as  that 
manumission  implies,  he  must  have  re- 
mained a  slave  in  Grenada  without  it.  It 
is  a  clear  recognition  of  the  necessity  of 
a  manumission  in  that  country,  notwith- 
standing he  had  been  in  England,  and  the 
Judges  were  all  concordant  in  that  par- 
ticular; though  Lord  Alvanley  expressed 
some  doubts  as  to  the  validity  of  the 
contract  upon  other  grounds.  I  think 
that  this  case  bears  directly  upon  the 
point,  and  is  a  direct  recognition  of  the 
principle  contended  for,  that  a  slave  who 
returns  to  his  country  returns  to  a  state  of 
slavery.  It  is  not  to  be  said  that  the  man's 
desertion  is  alleged  as  the  cause  of  his 
return  to  slavery :  he  had  become  a  free 
man  by  landing  in  England,  in  the  opinion 
of  all  the  judges ;  and  it  is  only  by  virtue 
of  his  pre-existing  state  of  slavery,  that  he 
became  subject  to  be  returned  into  it 
again,  until  his  manumission.  The  four 
Judges  all  concur  in  this — ^that  he  was  a 
slave  in  Grenada,  though  a  freeman  in 
England ;  and  he  would  have  continued  a 
freeman  in  all  other  parts  of  the  world, 
excepting  Grenada. 

I  have  been  the  more  particular  in 
stating  this  case,  because  I  do  think  it 
approaches  so  near  as  to  possess  the 
authority  of  a  direct  decision  upon  the 
immediate  subject,  although  I  have  heard 
the  case  sometimes  quoted  as  almost 
amounting  to  a  direct  recognition  of  the 
freedom  of  the  slave,  on  account  of  his 
having  been  in  England ;  when  nothing 
can  be  more  clear  than  that  it  is,  in  every 
respect,  a  direct  decision  of  four  Judges  to 
the  contrary. 

The  case  of  Forbes  v.  Cochrane  and 
Cockburn,[a)  seems  to  me  to  tend,  though 

(a)  See  above  p.  147. 


perhaps  not  so  directly,  towards  the  same 
conclusion.  This  case  happened  in  con- 
sequence of  the  flight  of  a  number  of  slaves 
belonging  to  Mr.  Forbes,  a  subject  of  East 
Florida,  on  board  one  of  his  Majesty's  ships 
of  war,  commanded  by  Sir  George  Cock- 
6wm,acting  under  the  command  of  Admiral 
Cochrane.  These  slaves  were  reclaimed 
by  Mr.  Forbes,  who  insisted  upon  Sir 
Gfeorge  Cockburn's  sending  them  back. 
Sir  George  Cochburn  declined,  saying, 
**  they  had  taken  refuge  on  board  of  an 
English  man-of-war,  and  they  were  free 
from  any  constraint  of  his,  although  he 
had  no  objection  if  Mr.  Forbes  could  pre- 
vail upon  them  to  return;  but  having 
received  them  into  his  ship  he  could  not 
direct  them  to  be  turned  out ; "  and  that 
defence  was  sustained  by  the  Court  of 
King's  Bench. (a)  In  truth,  this  is  no  more 
than  a  decision  of  that  Court  respecting 
the  privilege  claimed  by  ships  of  war  of 
sharmg  in  the  rights  and  immunities  of 
their  own  country.  It  was  likewise  de- 
cided that,  if  any  attempt  had  been  made, 
by  force,  to  take  the  men  out  of  that 
station,  and  any  mischief  had  happened 
thereon,  the  parties  guilty  of  making  that 
attempt  would  have  been  liable  to  a  pro- 
secution under  the  law  of  England.  (6) 

Reference  has  been  made  to  a  local  Act 
passed  by  the  people  of  Antigua  them- 
selves in  the  year  1816,(c)  to  the  effect 
that — 

**  If  any  person  claiming  to  he  free,  should  be 
committed  as  a  runaway,  or  supposetl  runaway 
slave,  and  it  shall  appear  to  the  justices  that  he 
or  she  is  legally  free,  or  in  equity  or  conscience, 
ought  to  be  considered  as  free,  or  hath  been 
generally  deemed  or  considered  for  any  length  of 
time  a  iree  person,  the  justices  shall  by  their 
warrant  direct  such  person  to  be  immediately 
discharged  out  of  custody." 

The  first  of  these,  that  of  being  **  legally 
free  "  is  clearly  inapplicable  to  this  case, 
upon  the  grounds  which  I  have  stated  on 
the  general  question ;   and  I  think  the 

(a)  See  further  the  Diana,  1  Dods.  Ad.  95  ; 
Le  Louis,  2  Dods. ;  Madrazo  v.  Willes,  8  B.  and 
C.  353  ;  Buron  v.  Denman,  3  Ex.  167  ;  Santos 
v.  lUidge,  6  C.  B.,  N.  S.  841. 

(6)  See  judgment  of  Shaw,  C.  J.,  in  Common- 
tceaith  V.  Somes,  18  Pickering  (Mass.)  193, 
206 ;  the  correspondence  between  Lord  Ash- 
burton  and  Mr.  Webster  as  to  the  Creole  case. 
State  Papers,  1841-42,  181  ;  official  opinions 
of  the  Attorney-Generals  of  the  United  States, 
4,  98;  correspondence  respecting  the  case  of 
the  Fugitive  Slave  Anderson,  Parliamentary 
Papers,  1861,  LXIV. ;  Clark  on  Extradition, 
dd  ed.  95,  124. 

(c)  Intituled  **  An  Act  for  altering  or  amend- 
ing an  Act  for  the  better  government  of  slaves 
and  free  negroes,  dated  the  28th  of  June  1702." 
See  Laws  of  Antigua,  vol.  iii..  No.  664,  §  3. 
4to  edit    London. 
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second,  that  of  being  "  in  equity  or  con- 
science "(a)  considered  free,  cannot  be 
applicable  to  slaves  coming  from  England, 
to  whose  condition  such  privilege  has  been 
universally  denied  upon  this  plain  ground, 
that  a  residence  in  England  as  a  freeman 
had  never  been  held  to  answer  this  descrip- 
tion. It  is  what  at  all  times,  and  at  the 
present  time,  has  been  powerfully  resisted. 
The  temporary  freedom  thus  acquired  has 
ever  been  superseded  upon  the  return  of 
the  slave;  and  slaves  never  have  been 
deemed  and  considered  as  free  persons  on 
their  return  to  Antigua,  or  the  other 
Colonies. 

Those  who  contend  for  this  interpre- 
tation of  the  law  as  giving  freedom  to 
slaves  merely  because  they  have  been  in 
England,  are  bound  to  show  that  ever 
since  the  local  Act  persons  returning  from 
England  have  been  allowed  freedom  upon 
their  return,  where  not  objected  to  on  the 
part  of  the  slaves  themselves.  It  never 
could  have  been  intended  by  this  law  to 
have  given  freedom  to  persons  claiming 
it  in  consequence  of  their  coming  from 
England;  for  that,  as  I  have  observed, 
has  been  uniformly  resisted  by  the  people 
of  Antigua.  And  it  is  a  known  and  uni- 
versal rule  in  the  interpretation  of  laws, 
that  that  sense  is  to  be  put  on  those  laws 
which  is  the  sense  affixed  to  them  by  the 
legislation.  They  cannot,  therefore,  be 
considered  as  having  ever  answered  the 
description  contained  in  this  legislative 
enactment ;  and  I  understand  that  it  is  the 
constant  practice  of  persons,  who  intend 
giving  freedom  to  slaves  on  their  return  to 
the  Colonies,  to  execute  instruments  of 
manumission  previous  to  their  quitting 
this  country  for  the  Colonies. 

A  similar  objection  lies  against  the  third. 
It  is  obvious  that  this  cannot  apply  to 
slaves  who  have  returned  from  England, 
but  to  those  who  might  for  a  time  have 
acquired  nominal  freedom  by  rambling  in 
the  colonies  under  a  character  of  freedom, 
real  or  pretended,  and  if  shown  to  bo 
clearly  founded  in  error,  it  could  not  lead 
to  a  consequence  of  freedom.  If  persons 
have  been  rambling  about  the  country 
under  a  false  character,  and  that  preten- 
sion is  disproved,  they  can  no  longer  obtain 
the  benefits  which  are  assigned  to  it. 

Beference  has  also  been  made  to  another 
Act  which  had  passed  previously,  and  said 
to  form  part  of  the  local  law  of  the  Colony, 
in  which  it  is  declared  that  they  acknow- 
ledge no  other  law  than  the  common  law 
of  England,  so  far  as  it  stands  unaltered 
by  any  written  law  of  that  island,  or  by 


(a)  **  On  qaesdoDS  of  "  Law  and  Conscience  " 
respecting  villeins,  see  Doctor  and  Student, 
Dial.  u.  0.  18, 19.    Haggard  2, 124  n. 


some  Act  of  Parliament,  (a)  Now  this 
enumeration  of  their  laws  omitted  a  very 
material  source  from  whence  other  laws 
were  derived — that  of  legitimate  custom — 
and  if  even  that  should  not  be  deemed  a 
venial  omission,  it  surely  would  be  a  gross 
abuse  of  all  principle  to  say  that  upon  that 
account  they  should  be  deprived  of  their 
commerce,  which  every  other  island  in 
that  archipelago  had  uniformly  possessed, 
and  whicn  the  sovereign  State  had  pro- 
moted and  encouraged  in  all  of  them.  It 
might  not  have  occurred  to  the  gentle- 
men of  that  islsmd  to  insist  upon  customs, 
so  protected,  to  be  a  source  of  laws ;  and  an 
omission  of  this  kind,  in  describing  the 
sources  of  law,  can  never  have  the  effect  of 
disabling  that  ef&cacy  which  has  not  only 
been  exercised  both  before  and  since  the 
framing  of  that  decree,  but  has  been 
guaranteed  and  protected  to  the  utmost 
by  the  laws  of  the  mother-country,  and  in 
common  with  the  state  of  the  other  islands 
in  the  same  part  of  the  world. 

Having  adverted  to  most  of  the  objections 
that  arise  to  the  revival  of  slavery  in  the 
colonies,  I  have  first  to  observe  that  it 
returns  upon  the  slave  by  the  same  titie  by 
which  it  grew  up  originally.  It  never  was 
in  Antigua  the  creature  of  Iww,  but  of  that 
custom  which  operates  with  the  force  of 
law ;  and  when  it  is  cried  out  that  makia 
U9VS  abolendus  est,  it  is  first  to  be  proved 
that,  even  in  the  consideration  of  England, 
the  use  of  slavery  is  considered  as  a  malua 
USU8  in  the  colonies.  Is  that  a  maHAM  usvs 
which  the  Court  of  the  King's  Privy 
Council  and  the  Courts  of  Chcmcery  are 
every  day  carrying  into  full  effect  in  all 


(a)  <*  The  Act  of  Assembly  referred  to  in  the 
text  was  passed  in  1705  *  for  preventing  tedious 
and  chaigable  lawsuits,  and  for  establishing  a 
constant  and  certain  uniformity  in  the  proceed- 
ings of  the  Courts  of  the  several  islands  under 
this  government'  It  will  be  sufficient  to  cite  the 
following  section: — We,  your  Majesty's  most 
dutiful  and  loyal  subjects,  the  Commander-in- 
Chief  of  your  Majesty's  Leeward  Caribbee 
Islands,  the  €leneial  Council  and  General 
Assembly  of  the  said  Islands,  now  met  at  Nevis, 
do  humbly  prav  your  Majesty  that  it  may  be 
declared,  and  it  is  hereby  declared  by  the 
authority  aforesaid,  that  the  Common  Law  of 
England,  as  far  as  it  stands  unaltered  by  any 
written  law  of  these  islands,  or  some  of  them, 
confirmed  by  your  Majesty  or  some  of  your 
royal  predecessors  in  Council,  or  by  some  Act  or 
Acts  of  Parliament  of  the  Kingdom  of  England, 
extending  to  these  islands,  is  in  force  in  each  of 
these  your  Mijesty's  Leeward  Caribbee  Islands, 
and  is  the  certain  rule  whereby  the  rights  and 
properties  of  your  Majesty's  good  subjects 
inhabiting  this  island  are  and  ought  to  be  deter- 
mined; and  that  all  customs,  or  pretended 
customs,  or  usages  contradictory  thereunto  are 
iUegal,  null,  and  void.  See  Laws  of  Antigua, 
No.  81."    Haggard  2, 125  n. 
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considerations  of  property  :  in  the  one  by 
appeal,  and  in  the  other  by  original  causes  ; 
and  aU  this  enjoined  and  confirmed  by 
statutes  ?  Still  less  is  it  to  be  considered 
a  mcilMS  U8U8  in  the  colonies  themselves, 
where  it  has  been  incorporated  into  full 
life  and  establishment,  where  it  is  the 
system  of  the  state  and  of  every  individual 
in  it,  and  50  years  have  passed  without 
any  authorised  condemnation  of  it  in  Eng- 
land as  a  malus  usus  in  the  colonies.  The 
fact  is,  that  in  England,  where  villenage 
of  both  sorts  went  into  total  decay,  we  had 
communication  with  no  other  country,  and 
therefore,  it  is  triumphantly  declared,  as 
I  have  before  observed,  **  Once  a  free  man, 
ever  a  free  man,"  there  being  no  other 
country  with  which  we  had  immediate 
connexion,  which,  at  the  time  of  suppres- 
sing that  system,  we  had  any  occasion  to 
trouble  ourselves  about.  But  slavery  was 
a  very  favoured  introduction  into  the 
colonies.  It  was  deemed  a  great  source 
of  the  mercantile  interest  of  the  country, 
and  was,  on  that  account,  largely  con- 
sidered by  the  mother-country  as  a  great 
source  of  its  wealth  and  strengtii.  Treaties 
were  made  on  that  account,  and  the 
colonies  compelled  to  submit  to  those 
treaties  by  the  authority  of  this  country. (a) 
This  system  continued  entire.  Instead  of 
being  condemned  as  Tnalua  usua  it  was  re- 
regarded  as  a  most  eminent  source  of  its 
riches  and  power.  It  was  at  a  late  period 
of  the  last  century  that  it  was  condemned 
in  England  as  an  institution  not  fit  to  exist 
here,  for  reasons  peculiar  to  our  own  con- 
dition ;  but  it  has  been  continued  in  our 
colonies,  favoured  and  supported  by  our 
own  Courts,  which  have  liberally  imparted 
to  it  their  protection  and  encouragement. 
To  such  a  system,  while  it  is  so  supported, 
I  rather  feel  it  to  be  too  strong  to  apply 
the  maxim,  maVtM  vsus  aholend/us  est  The 
time  may  come  when  this  institution  may 

(a)  "  By  the  treaty  of  Utrecht,  the  Assiento,  a 
contract  by  which  the  Royal  Guinea  Company 
settled  in  France  had  undertaken  to  supply  the 
Spaniards  with  negroes  at  a  concerted  price,  was 
transferred  to  the  English;  and  a  new  instru- 
ment was  signed  in  May  1 7 1 3,  to  last  80  years,  by 
which  this  country  bound  herself  to  send  4,800 
negroes  yearly  to  Spanish  America.  The  Assiento 
consists  of  42  articles.  It  is  printed  in  the  third 
volume  (p.  375)  of  a  *  Collection  of  Treaties  of 
Peace  and  Commerce.'  4  vols.  8vo.  Lond.  1732." 
Haggard  2,  129  n ;  Burke's  Com.  736,  and  re- 
marks of  Taney,  C.  J.,  in  JL>red  Scott  v.  Sanford, 
19  How,  p.  407.  In  Barge's  Com.  1,  736  n., 
is  <<  the  report  of  the  Judges  upon  the  memorial 
of  the  African  Company  touching  the  Assiento  in 
1689,"  signed  by  Holt,  PoUexfen,  and  other 
Judges,  **  We  do  humbly  certify  our  opinion  to 
be,"  they  say, "  that  negroes  are  merchandise." 
See  remarks  of  Cockbum,  C.J.,  in  report  of 
Boyal  Commission  on  Fugitive  Slaves,  XLIV. 


fall  in  the  colonies,  as  other  institutions 
have  done  in  other  flourishing  countries ; 
but  I  am  of  opinion  that  it  can  only  be 
effected  at  the  joint  expense  of  both 
countries,  for  it  is  in  a  peculiar  manner 
the  crime  of  this  country,  and  I  rather  feel 
it  to  be  an  objection  to  this  species  of 
emancipation  that  it  is  intended  to  be  a 
very  cheap  measure  here  by  throwing  the 
whole  expense  upon  the  Colony. 

It  has  been  said  that  the  law  of  England 
discourages  slavery,  and  so  it  certainly 
docs  within  the  limits  of  these  islands ;  but 
the  law  uses  a  very  different  language  and 
exerts  a  verjr  different  force  when  it  looks 
to  her  colonies,  for  to  this  trade  in  those 
colonies  it  gives  an  almost  unbounded 
protection,  and  it  is  in  the  habit  of  doing 
so  at  the  present  time  in  many  exercises  of 
public  authority;  and  even  since  slavery 
nas  become  odious  in  England  it  has  been 
fully  supported  by  the  authority  of  many 
statutes  for  the  purpose  of  carrying  it  into 
full  effect  in  the  colonies.  All  the  efforts 
of  the  persons  who  have  contended  for  the 
abolition  of  slavery  in  the  colonies,  and 
who  have  obtained  many  Acts  of  Parlia- 
ment for  the  regulation  of  it  therein,  have 
in  no  degree  weakened  the  force  of  those 
English  statutes  which  so  powerfully  sup- 
port it  in  the  mother-countiy. 

It  has  been  observed  chat  the  sovereign 
State  has  declared  that  all  laws  made  in 
the  colonies  contradicting  its  own  law 
shall  be  null  and  void,  and  cannot  be  put 
into  execution,  (a)  But  is  that  the  character 
of  the  laws  in  the  colonies  for  the  en- 
couragement of  the  proprietors  of  slaves  P 
Has  it  not,  since  the  declaration  of  its 
judgment  against  slavery,  declared  in  the 
most  explicit  and  authentic  manner  its 
encouragement  of  slavery  in  its  colonial 
establishments?  Have  not  innumerable 
acts  passed  which  regulate  the  condition 
of  slaves,  and  which  tend  to  consider  them, 
as  the  colonists  themselves  do,  as  res  positca 
in  commerdo,  as  mere  goods  and  chattels, 
as  subject  to  mortgages,  as  constituting 
part  of  the  value  of  estates,  as  liable  to  be 
taken  in  execution  for  debt — to  be  publicly 
sold  for  such  purposes(6) ;  and  has  it  not 
established  courts  of  the  highest  jurisdic- 
tion for  the  carrying  into  execution 
provisions  for  all  these  purposes;  and 
these,  its  most  eminent  courts  of  justice — 
its  Court  of  the  King's  Privy  Council,  and 
its  Courts  of  Chancery,  where  all  these 
regulations  are  carried  into  effect  with 
most  scrupulous  attention  and  under  the 
authority  of  Acts  of  Parliament?    Can 


(a)  See  7  &  8  Will.  8.  c.  22.  s.  9,  and  Black. 
Com.,  p.  107,  et  seq.  Coleridge's  edition. 

C6)  See  9  &  10  Will.  8.  o.  26, 16  Geo.  2.  c.  7, 
23  Geo.  2.  c.  81, 59  Geo.  3.  c.  120,  and  Bulge's 
Com,  I.,  737  n. 
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any  man  doubt  that  at  this  time  of  day 
Blaves  in  the  colonies  may  be  transferred 
by  sale  made  in  England,  and  whioh  would 
be  afi&rmed  without  reference  to  the  Court 
BO  empowered ;  for  the  Acts  of  Parliament, 
including  the  recent  Consolidation  Act,  (a) 
prescribe  and  regulate  the  manner  in  which 
these  transfers  of  slaves  are  to  be  securely 
made  in  this  kingdom,  and  the  mode  to  l>e 
adopted  where  money  is  to  be  lent  on 
mortgage  upon  the  security  of  slaves ;  and 
how,  under  the  g^uarantee  of  such  protec- 
tion, can  it  be  asserted  that  the  law  of 
England  does  not  support,  and  in  a  high 
degree  favour,  the  laws  of  slavery  in  the 
West  India  colonies,  however  it  may  dis- 
courage it  in  the  mother-country  P  Is  it 
not  most  certain  that  this  trade  of  the 
colonies  has  been  the  very  favourite  trade 
of  this  country,  and  so  continues,  so  far  as 
can  be  judged  from  encouragement  given 
in  various  forms — ^the  making  of  treaties, 
the  institution  of  trading  companies,  the 
devolution  of  property  from  one  compimy 
to  another,  the  compiusion  of  the  colonies 
to  accept  this  tri^c,  and  the  recognition 
of  it  in  a  ^reat  variety  of  its  laws  P  If  it 
be  a  sin,  it  is  a  sin  in  what  this  country 
has  had  its  fall  share  of  guilt,  and  ought  to 
bear  its  proportion  of  the  redemption. 
How  this  country  can  decline  to  perform 
the  act  of  justice,  in  performing  the  act  of 
charity,  men  of  great  wisdom  and  integrity 
have  not  been  able  to  discover. 

The  example  of  France  has  been  glanced 
at,  which  has  adopted  a  more  decided 
policy  with  regard  to  its  colonial  slaves. 
It  certainly  discouraged  the  entry  of 
slaves  into  France,  not  permitting  it, 
according  to  the  first  edict  passed  in 
1716,(6)  but  by  the  permission  of  the 
governor  or  commandant  of  the  Colony ; 
and  that  edict  commands  the  slaves  to 
return  to  the  colonies  at  the  instance  of 
the  master.  But,  in  the  event  of  the 
master  not  having  obtained  permission 
for  the  slave  to  go  to  the  mother-country, 
in  that  case  he  was  declared  to  be  free. 
France  did  not,  therefore,  do  as  this 
country  had  done,  put  their  liberty  as  it 
were,  into  a  sort  of  parenthesis;  but  it 
denied  them  freedom  in  France,  and  held 
them  bound  to  their  masters,  if  the  regula- 

(a)  5  Geo.  4.  c  113.  s.  37>  and  see  6  &  7  Vict. 
c»3. 

(6)  "  This  edict  is  annexed  to  Boucaut's  case, 
which,  under  the  title  of  «  La  Libert^  reclam^e 
par  on  N^re,"  is  printed  in  Les  Causes  C^l^bres, 
vol.  xiii.  p.  526-647.  (Paris  1789).  Hie  edict 
formed  ^ri  of  the  <  Code  Noir '  of  France,  and 
extracts  from  it  are  appended  in  Sommersetfa 
case.  Sec  HowelTs  State  Trials,  vol  xx., 
p.  12-15.  Lord  Stowell's  judgment  in  Le  LauU 
2  Dod.  223,  233.  For  the  edict  of  1738,  see 
Commerce  de  I'Am^riqaey  torn,  il  p.  235." 
Haggacd  2, 131  n. 


tions  of  the  edict  had  been  complied  with 
by  them.  In  1738,  an  alteration  took  place 
by  a  further  edict,  whereby,  if  the  regula- 
tions had  not  been  attended  to,  the  slave 
was  not  as  before,  entitled  to  his  freedom, 
but  he  became  forfeited  to  the  Crown,  to 
be  sent  back  to  be  employed  in  the  public 
works  of  the  colonies.(a)  Whether  that  is 
the  footing  upon  which  the  question  now 
stands,  I  am  not  informed  and  do  not  feel 
it  to  be  of  importance  in  determining  the 
present  case.  I  believe  France  has  been 
more  zealous  in  christianising  her  slaves 
l^n  we  have  formerly  been;  although 
this  deficiency  on  our  p£^  has  been  most 
happily  supplied  by  tne  mission  of  two 
most  respectable  prelates  to  superintend 
the  spiritual  concerns  of  these  islands.(&) 

England,  the  general  sovereign  of  all 
her  colonies,  has  been  looking  on  with 
indifference  and  permitting  diuly  occur- 
rences to  pass  under  her  eyes  without 
taking  any  steps  whatever  to  correct 
them,  and,  with  all  indulgence  which  has 
been  shown  to  the  efforts  of  genUemen 
who  have  manifested  a  zeal  for  the 
emancipation  of  slaves,  the  system  of  law 
has  been  little  relaxed.  Our  own  domestic 
policy  continues  to  be  actively  employed 
m  supporting  the  rights  of  proprietors 
over  the  persons  committed  to  their 
authority  in  the  character  of  slaves. 

It  cannot  be  denied  that  cases  have 
been  mentioned  by  Dr.  Lwhvngton,  I 
know  not  to  what  extent  they  prevail; 
but  in  any  extent  they  are  cases  which 
must  excite  the  sympathy  of  every  con- 
siderate man,  and  call  for  remedy  to  be 
administered  by  the  mother-country,  if 
it  is  not  supplied  by  the  colony  itself. 
That  persons.  Drought  up  with  the  expec- 
tation of  considerable  wealth,  acquired  in 
this  or  other  countries,  shoidd  be  subjec- 
ted to  the  reverses  of  fortune  which  may 
befial  them,  upon  visiting  the  country  of 
their  parents  at  an  advanced  period  of  life, 
is  a  most  severe  hardship;  that  they 
should  be  compelled  to  submit  to  the 
humiliation  which  msy  attend  them  in 
any  acquired  situations,  upon  such  return^ 
is  to  be  much  lamented;  but  these  are 
matters  happily  within  tJie  power,  and 
certainly  within  the  justice,  of  Parliament 
to  remedy  by  some  general  correctives. 
Lord  Manafieid,  I  observe,  recommended 
to  the  merchants  to  make  application  to 
Parliament  for  any  purposes  which  they 
might  deem  requisite  on  the  subject.  It 
cannot,  I  think,  be  denied,  that  there  are 
purposes  for  which  such  an  application 
mignt  be  deemed  eminently  userai. 

Cases  in  which  the  representatives  of 
families^  who  have  acquired  property  in 

(a)  Merlin,  EacUwage,  6,  232. 

Ih)  Dr.  Lipscombe  and  Dr.  Coleridge. 
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England  or  elsewhere,  and  who  have 
returned  at  a  very  mature  age  to  those 
islands,  are  certainly  very  fit  objects  to 
be  relieved  from  a  state  of  interminable 
slavery ;  for  a  return  to  a  condition  of 
slavery  must  operate  upon  them  and 
others,  who  are  all  under  similar  circum- 
stances, with  an  unjust  severity ;  and, 
at  any  rate,  the  humanity  of  Parliament 
could  not  be  employed  to  a  more  beneficent 
eftect,  if  the  colonists  themselves  should 
neglect  to  interfere. 

I  am  very  sensible  that  there  are  many 
great  and  important  questions  touching 
our  Empire  in  that  part  of  the  world, 
much  connected  with  the  cjuestions  which 
I  have  ventured  to  examine,  and  which 
lie  beyond  the  power  of  any  consideration 
of  my  own,  or  perhaps  of  those  gentlemen 
who  have  adverted  to  the  same  subjects, 
but  with  a  result  which  I  am  compelled 
to  oppose.  How  far,  for  instance,  a  law 
can  be  deemed  legal  and  constitutional 
which  authorises  a  Custom  House  oflScer 
to  seize  a  person  described  to  such  officer 
as  a  free  person,  and  inflict  upon  him  the 
degrading  process  which  the  law  compels 
him  to  use  in  respect  of  slaves,  are 
questions  which  exceed  the  competency 
of  my  powers,  and,  possibly,  even  of  those 
who  have  framed  regulations  upon  these 
important  subjects.  There  are  also  other 
points  deserving  attention.  It  is  known 
that  there  are  estates  abounding  in  slaves 
which  are  in  mortgage  by  special  contracts 
to  residents  in  this  country,  commonly 
English  merchants,  parties  who  can  bring 
as  many  of  these  slaves  as  they  think  fit 
over  to  England,  and  by  that  means  rid 
themselves  of  the  security  which  they  had 
given  to  the  mortgagee.  These,  and 
many  other  questions  deeply  affecting  the 
value  of  West  India  estates  to  persons  in 
England,  as  well  as  in  the  colonies,  are 
questions  of  very  serious  import,  and 
entitled  to  the  attentive  consideration  of 
the  Legislature. 

These  are  the  conclusions  to  which  I 
have  arrived,  after  very  full  and  mature 
consideration  of  the  subject.  I  can  truly 
saj  that  I  arrived  at  those  conclusions 
with  a  mind  free  from  any  prepossession 
on  the  subject,  and  with  the  determination 
to  attend  to  nothing  but  the  fair  result  of 
the  evidence  which  applies  to  it.  I  am 
sensible  that  other  opinions  may  be  formed 
on  the  question;  but  in  afimning  the 
sentence  of  the  court  below,  1  am  conscious 
only  of  following  that  result  which  the  facts 
not  only  authorise  but  compel  me  to  adopt. 

Sentence  affirmed  with  costs. (a) 


(a)  Lord  Stowell  in  a  letter  to  Mr.  Justice 
Story  (Life  of  Story  I.  554)  says,  "I  sent  you 
some  time  ago  a  case  which  I  had  determined  in 
the  Admiralty  upon  a  reference  from  the  Secre- 


May  6,  1828. — The  provisions  of  the 
5  Goo  4.  c.  113.  s.  34.  (in  respect  to  slaves 
restored  upon  appeal),  having  been  com- 
plied with,  the  Court,  in  order  that  the 
claimant  might  obtain  the  costs  and 
damages  decreed  at  Antigua,  remitted 
the  cause. (a) 

Materials  made  use  of. — The  above  report 
is  copied  from  the  report  in  2  Haggard,  p.  94. 
It  has  been  compared  with  the  report,  published 
separately  by  Dr.  Haggard,  of  "  The  Judgment 
of  the  Right  Hod.  Lord  Stowell,  respecting  the 
slayery  of  the  mongrel  woman  Grace."  (1827.) 
The  latter  is  said  to  have  been  **  printed  from  the 
notes,  and  with  the  permission  and  sanction, 
of  Lord  Stowell." 


tary  of  State,  Lord  Bathurst,  relating  to  the 
conditioD  of  slaves.  I  desire  to  be  understood 
as  not  at  all  deciding  the  question  upon  the 
lawfulness  of  the  slave  trade,  upon  which  I  am 
rather  a  stem  Abolitionist,  but  merely  this 
narrow  question,  whether  the  Court  of  Eing*s 
Bench,  in  the  case  of  Sommersett,  meant  to 
declare  that  our  non-execution  of  the  Slave 
Ck>de  iu  England  was  a  new  suspension  of  it  as 
respected  England,  hot  left  it  in  full  operation 
with  respect  to  the  Colonies,  which  some  of  our 
Abolitionists  here  and  some  of  our  judges  there 
resolutely  contend  for.  My  clear  opinion  is  fbr 
its  limited  e£fect.  The  execution  of  the  Code 
Laws  is  suspended  in  England,  as  being  thought 
inconsistent  with  the  nature,  as  well  as  the  insti- 
tutions of  this  country.  So  far  as  it  goes,  bnt 
no  farther,  it  does  not  at  all  derogate  from  the 
laws  of  the  colony  upon  the  return  of  the  person 
so  far  liberated  in  England,  but  left  exposed  to 
the  severity  of  the  law  in  the  colonies,  upon  the 
return  of  the  party  so  partially  liberated  here  ; 
this  is  the  whole  of  the  question  which  I  had 
occasion  to  consider,  and  is  a  question  which 
has  nothing  to  do  with  the  general  legality  of 
the  slave  trade  in  the  colonies.  How  the  hiws 
in  respect  of  the  trade  made  in  England  as 
enforced  by  our  courts  of  law,  the  King's  Privy 
Council,  and  the  Court  of  Chancery,  to  their 
utmost  extent,  can  consist  with  any  notion  of 
its  entire  abolition  here,  is,  in  my  view  of  it, 
an  entire  impossibility."  Mr.  Justice  Story 
replied  **  I  have  read  with  great  attention  your 
judgment  in  the  slave  case  from  the  Vioe- 
Admiralty  Court  of  Antigua.  Upon  the  fullest 
consideration  which  I  have  been  able  to  give  to 
the  subject,  I  entirely  concur  in  your  views. 
If  I  bad  been  called  upon  to  pronoonce  judgment 
in  a  like  case,  I  should  certainly  have  arrived  at 
the  same  result,  though  I  might  not  have  been 
able  to  present  the  reasons  which  lead  to  it  in 
such  a  striking  and  convincing  manner.  It 
appears  to  me  that  the  decision  is  impregnable. 
In  my  native  State  (Massachuesetts)  the  state 
of  slavery  is  not  recognised  as  legal ;  and  yet, 
if  a  slave  should  come  hither,  and  afterwards 
return  to  his  own  home,  we  should  certainly 
think  that  ifie  local  law  would  reattach  upon 
him,  and  that  his  servile  character  would  be 
re-integrated.'*  Life  of  Story  l,  558. 
(a)  2  Hagg.  184. 
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The  king  OF  SPAIN  agaifist  JOHN  HULLETT  and  CHARLES 

WIDDER. 


Judgment  of  the  House  of  Lords  on  June  18,  1828,  as  to  the 
Right  of  a  foreign  Soverfjgn  to  sue  in  England.  (Reported  in 
2  Bligh,  N.S.  31,  and  1  Dow  &  Clark,  169.) 

By  certain  treaties  the  Government  of  France  agreed  to  pay  to  Spain  a  sum  of  money  to  be 
distributed  among  such  Spanish  subjects  as  had  claims  against  the  French  Government.  M.,  an 
agent  appointed  by  the  King  of  Spain,  deposited  with  H.  and  W.  in  London  a  part  of  the  money 
received  from  the  Government  of  France.  M.  refused  to  deliver  the  money  to  the  King  of  Spain. 
Bill  filed  in  the  name  of  the  King  of  Spain,  stating  the  above  facts,  and  asking  for  discovery,  account, 
and  payment  of  the  money  into  court.    A  demurrer  was  overruled  by  the  Lord  Chancellor. 

1.  Foreign  Sovereign  suing. 

Held,  on  appeal  to  the  House  of  Lords,  by  Lord  Lyndhurst,  L.C.,  and  Lord  Bedesdale, 
That  the  foreign  Sovereign  could  maintain  the  suit. 

2.  AnUnuaador  euing. 

By  Lord  Lyndhurst,  L.C. 
That  an  ambassador  cannot  sue  on  behalf  of  his  Sovereign. 

3.  Righte  of  ClaimanU  under  Treaty, 

That  the  Court  of  Chancery  could  not  enforce  against  the  King  of  Spain  the  trust,  if  any, 

created  by  the  treaties. 
That  the  Spanish  claimants  need  not  be  made  parties  to  the  suit. 


On  the  22nd  day  of  December  1827  a 
bill  in  the  name  of  the  King  of  Spain,  as 
plaintiff,  was  filed  in  the  tionrt  of  Chan- 
cery against  the  appellants  and  one  Don 
Juste  Jozi  de  Machado. 

The  bill  stated— 

That  in  the  years  1814  and  1815,  two  public 
treaties,  the  one  bearing  date  the  30th  day  of 
May  1814,(a)  and  the  o£er  the  20th  day  of  No- 
vember 1815,(6)  took  place  between  the  Govern- 
ments of  France,  Russia,  Austria,  Prussia,  and 
England,  to  which  the  Government  of  Spain 
was  an  acquiescing  party,  whereby  (among 
other  things)  the  French  Government  under- 
took to  indemnify  (in  manner  therein  men- 
tioned) the  subjects  of  Spain  in  respect  of  the 
losses  sustained  by  them  m  consequence  of  the 
invasion  of  the  Spanish  territories  by  the  French 
Government  in  ^e  year  1808  ; 

That  a  convention,  bearing  date  the  25th  day 
of  April  1818,  took  phtoe  between  the  Govern- 
ments of  Fnmce,  Russia,  Austria,  Prussia,  and 
England,  to  which  the  Government  of  Spain 
was  also  an  acquiescinj^  party,  whereby,  in  order 
to  eflfoct  the  total  extmction  of  the  debts  con- 


(a)  Martens's  Recueil  dee  TraitiSy  2,  I. 
(6)  „  »  n        2,682. 


tracted  by  France,  in  consequence  of  the  trea- 
ties, the  French  (^vernment  engaged  to  cause 
to  be  inscribed  in  the  great  book  of  the  public 
debt  of  France,  from  the  date  of  the  22nd  of 
March  1818,  a  rente  of  12,040,000  francs,  repre- 
senting a  capital  of  240,800,000  francs  of  the 
money  of  the  kingdom  of  France,  and  it  was 
by  the  convention  declared  that  the  rente  to  be 
created  by  virtue  thereof  should  be  divided 
amongst  the  therein  named  Powers,  in  manner 
therein  mentioned ;  the  portion  whereof  allotted 
to  the  kingdom  of  Spain  amounted  to  the  sum 
of  850,000  francs  de  rente  ; 

That,  although  it  appeared  by  the  convention 
that,  in  consideration  of  850,000  francs  de  rente, 
or  17,000,000  capital  in  French  inscriptions,  the 
French  Government  was  exonerated  from  all 
claims  on  the  part  of  the  Spanish  Government 
by  virtue  of  the  treaties ;  and  that  the  settle- 
ment of  the  claims  of  the  subjects  of  Spain  upon 
that  ftmd,  and  the  division  thereof,  were  to  be 
arranged  by  Spain  by  means  of  commissioners 
to  be  named  for  that  purpose ;  yet,  in  point  of 
fact,  such  was  not  the  case,  inasmuch  as,  prior 
to,  and  at  the  time  of,  the  execution  of  the 
trea^  of  the  80th  of  May  1814,  the  Governments 
of  ¥nnce  and  Spain  had  mutual  cUdms  one 
upon  the  other  in  respect  of  many  particulars 
whidi  are  not  mentioned  or  provided  for  in  that 
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treaty,  which  mutual  claims  formed  the  subject 
of  an  additional  article,  bearing  date  the  20th 
of  July  1814,  annexed  to  the  last-mentioned 
treaty,  and  to  which  the  respective  Governments 
of  France  and  Spain  were  alone  parties  ; 

That  with  a  view  to  the  final  adjustment  of 
the  mutual  claims  of  the  Governments  of  France 
and  Spain,  a  secret  convention  took  place  be- 
tween the  Governments  of  France  and  Spain, 
by  which  it  was  recited  that,  in  order  to  remove 
the  difficulties  calculated  to  obstruct,  so  far  as 
Spain  is  concerned,  the  conclusion  of  the  general 
arrangement  which  France  is  at  present  nego- 
tiating with  the  Courts  which  signed  the  treaty 
of  the  20th  of  November  1815,  for  the  purpose 
of  definitively  settling  and  extinguishing  the 
sum  total  of  her  debts  to  the  subjects  of  the 
said  Courts,  as  well  as  to  the  Powers  which  were 
parties  to  the  said  treaty,  and  thereupon  it  was 
agreed  as  follows  : — 

**  Art.  I.  The  sum  total  to  be  paid  by  France 
to  the  subjects  of  his  Catholic  Majesty,  whose 
claims  are  founded  both  on  the  treaty  and  the 
additional  article  of  the  20th  of  July  1814,  and 
the  stipulations  of  the  convention  concluded  in 
conformity  with  Article  IX.  of  the  treaty  of  the 
20th  of  November  1815,  is  determined  and  fixed 
at  1,860,000  francs  de  rente  in  inscriptions  upon 
the  great  book  of  the  public  debt  of  France, 
representing  a  capital  of  87,000,000  of  francs. 

"  Art.  II.  In  case  the  part  which  shall  or  may 
be  assigned  to  Spain  in  the  division  to  be  made 
of  the  total  sum  which  France  will  bind  herself 
to  the  Courts  which  signed  the  treaty  of  the 
20th  of  November  1815,  to  apply  to  the  pay- 
ment of  the  claims  of  the  subjects  of  the  foreign 
Powers,  should  be  below  the  sum  stipulated  in 
the  preceding  article,  the  French  Government 
engages  to  supply  the  means  for  making  up 
the  difference  and  completing  the  same. 

•*  Art.  III.  The  said  sum  of  1,850,000  francs  de 
rente  shall  be  divided  into  two  equal  parts,  one 
of  which  shall  be  paid  into  the  hands  of  such 
person  or  persons  for  the  purposes  to  be  autho- 
rised by  the  Spanish  Government,  upon  the 
same  terms  and  at  the  same  periods  as  those 
determined  with  regard  to  the  payments  to  which 
France  shall  bind  herself  to  the  other  Powers  ; 
the  other  shall  remain  deposited  in  the  hands  of 
commissioners  appointed  for  that  purpose  in 
equal  numbers  on  both  sides,  and  who  shall 
receive  the  interest  accumulating  in  a  compound 
ratio  in  favour  of  his  Catholic  Majesty's  sub- 
jects, creditors  of  France,  until  such  time  when 
the  mixed  commission  to  be  intrusted  with  the 
investigation  and  liquidation  of  the  claims  of  his 
most  Christian  Majesty's  subjects  against  Spain 
shall  have  terminated  its  labours,  and  when  his 
Catholic  Majesty  shall  have  provided  the  need- 
ful means  for  the  payment  of  the  said  claims. 

**  Art.  IV.  In  order  to  remove  all  the  obstacles 
which  might  retard  the  liquidation  of  the  claims 
of  the  subjects  of  his  most  Christian  Majesty 
against  the  Spanish  Government,  a  special  con- 
vention shall  be  concluded,  having  for  its  basis, 
with  re^d  to  the  various  classes  of  the  claims  to 
be  adnutted,  and  the  mode  in  which  the  same  are 
to  be  paid,  the  stipulations  of  the  treaty,  and  the 
additional  article  of  the  20th  of  July  1814,  and 
those  of  the  convention  of  the  20th  of  JSovember 
1816." 


The  bill  then  proceeded  to  state — 
That  in  pursuance  of  the  secret  convention,  the 
respondent  appointed  Don  Justo  Jose  de 
Machado  (one  of  the  liege  subjects  of  respon- 
dent, and  then  residing  at  Paris,  and  exercising 
the  functions  of  Consul  General  from  the  Court 
of  Spain  to  the  Court  of  France),  the  agent  of 
the  Spanish  Government,  to  receive  the  moiety 
of  the  sum  of  1,850,000  francs  de  rente,  according 
to  the  secret  convention ;  and  that  Machado 
had  duly  accounted  for  the  same  with  the 
Spanish  Government ; 

That  after  payment  to  Machado  of  the 
moiety  of  the  sum  of  1,850,000  francs,  the 
remaining  moiety  was  left  in  the  hands  of  the 
French  Government  as  a  deposit,  in  pursuance 
of  the  provisions  in  the  secret  convention,  in 
order  that  the  same  might  be  applied  as  directed 
by  the  convention  ;  and  that  with  a  view  of 
finally  settling  the  mutual  claims  of  the  respec- 
tive subjects  of  France  and  Spain,  with  respect 
to  that  fund,  on  the  30th  of  April  1822  a  con- 
vention was  concluded  between  the  Governments 
of  France  and  Spain,  which  recited  that  his 
Catholic  Majesty  and  his  most  Christian 
Majesty  being  alike  animated  with  the  desire  of 
putting  an  end  to  the  difficulties  which  have 
hitherto  retarded  the  liquidation  and  payment 
of  the  claims  of  the  subjects  of  his  most 
Christian  Majesty  against  Spain,  and  wishing, 
with  a  view  to  the  common  benefit  of  theur 
respective  subjects,  to  settle  the  concern  by  a 
definitive  adjustment,  had  for  that  especial  end 
and  purpose  agreed,  &c.,  as  follows  : — 

Art  I.  In  order  to  effect  the  reimbursement 
and  total  extinction  of  his  most  Christian  Ma- 
jestj'^s  claims,  the  payment  of  which  is  de- 
manded from  his  Catholic  Majesty  in  virtue  of 
this  first  additional  article  of  the  treaty  of  the 
20th  of  July  1814,  the  sum  of  425,000  tencs 
de  rente,  representing  a  principal  of  eight  mil- 
lions and  a  half  francs  (8,500,000)  shall  be 
deducted  and  taken  by  the  French  Qovemment 
from  the  sum  which  now  lies  as  a  deposit  in 
the  hands  of  the  latter,  and  belongs  to  France 
in  virtue  of  anterior  conventions ; 

Art.  If.  Upon  the  preceding  stipulation  being 
carried  into  execution,  his  most  Christian  Ma- 
jesty engages  to  discharge  and  satisfy  the  above- 
mentioned  claims  of  his  said  subjects  upon 
Spain  founded  upon  the  first  additional  article 
of  the  treaty  of  the  20th  of  July  1814,  and  his 
Catholic  Majesty  docs  thereby  remam  fully 
acquitted  of  and  from  all  and  whatsoever  his 
Catholic  Majesty  owed  to  them  in  virtue  of  the 
said  article ; 

Art.  m.  Immediately  after  the  exchange  of 
the  notifications  of  the  present  convention,  the 
French  Crovemment  shidl  cause  payment  to  be 
made  into  the  hands  of  such  person  or  persons 
as  may  for  that  purpose  be  authorised  by  his 
Cathobc  Majesty  of  die  overplus  of  the  rente 
which  the  said  French  Government  kept  as  a 
deposit,  including  the  whole  amount  of  the 
compound  interest  that  has  hitherto  accrued 
thereon; 

That,  in  pursuance  of  the  last-mentioned  con- 
vention, the  respondent  appointed  one  Don 
Jo$e  Noguira,  who  had  been  employed  by  the 
Spuu8h  GoTemment  in  negotiatiDg  the  oonTen- 
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tion,  the  agent  of  the  Spanish  Gbvernment,  to 
receive  the  surplus  mentioned  in  Article  III.  of 
the  convention,  which  surplus,  exclusive  of  com- 
pound interest,  amounted  to  a  sum  of  703,010 
francs  de  rente,  or  14,060^00  francs  in  inscrip- 
tions; 

That  the  French  Government  shortly  after 
the  ratification  of  the  convention,  and  m  pur- 
suance thereoli  paid  over  to  Noguira,  by  in- 
scribing the  same  in  his  name  in  the  Great 
Book  of  the  public  debt  of  France,  several 
instaknents  in  respect  of  the  surplus  ; 

That  Noguira  was  afterwards  removed  from 
his  api>ointment,  and  Maohado  was  duly  ap- 
pointed successor  therein,  and  that  thereupon 
the  French  Government  paid  over  to  Machctdo 
the  whole  or  the  greater  part  of  the  residue  of 
the  surplus  which  had  not  been  previously  paid 
over  to  Noguira,  by  inscribing  the  same  in  the 
name  of  Machado  in  the  Great  Book  of  the 
public  debt  of  France ; 

That  Nogmroj  immediately  after  his  removal 
from  his  appointment,  transferred  into  the  name 
of  Machado  the  whole  of  the  instalments  which 
had  been  so  inscribed  in  the  Great  Book  of  the 
public  debt  of  France  ; 

The  bill  then  proceeded  to  state  that, 
in  the  early  part  of  the  year  1823,  a  civil 
war  broke  out  in  the  Kingdom  of  Spain, 
and  that  in  consequence  thereof,  Machado 
(who  was  then  residing  at  Paris)  some 
time  in  the  course  of  the  year  1823  sold 
out  and  converted  into  money  the  whole 
of  the  funds  which  then  stood  inscribed 
in  his  name  in  the  Great  Book  of  the 
public  debt  of  France,  in  pursuance  of 
the  convention,  and  quitted  France  and 
came  to  England,  haying  in  his  posses- 
sion either  m  specie  or  bills  upon  this 
country,  the  whole  or  the  greater  part  of 
the  proceeds  of  the  sale,  to  the  value  of 
500,(>OOL  sterling ; 

That  immediately  upon  the  cessation  of  the 
civil  war,  with  a  view  to  secure  the  proper  appti- 
cation  of  the  funds,  a  royal  decree  was  made 
and  promulgated  by  the  respondents  on  the 
21  St  of  March  1824,  directing  the  formation  of 
boM:d8  for  ascertaining  and  deciding  upon  the 
claims  of  Spanish  subjects  against  me  ftmds  in 
question ; 

That  in  pursuance  of  the  decree,  two  public 
boards,  the  one  of  them  sidled  **  The  Board  of 
Examination  and  Liquidation,"  and  the  other 
of  them  styled  "  The  Board  of  Appeal,"  were 
appointed,  and  were  both  of  them  still  in  active 
operation;  that  Senor  Don  Bruno  VaUarino 
was  ^e  {^resident  of  the  Board  of  Examination 
and  Liquidation,  and  Senor  Don  AnMelmo  de 
Bibas,  president  of  the  Board  of  Appeal ;  that 
both  the  boards  held  their  sittings  at  Madrid ; 
and  that  .all  the  members  comprising  the  respec- 
tive boards  resided  at  Madrid,  without  the 
jurisdiction  of  the  Court  of  Chancery  in  Eng- 

lliat  shortly  after  the  promulgation  of  the 
royal  decree,  a  copy  was  sent  to  Mackcuio,  by 
the  order  of  the  respondent ;  and  at  the  same 
time  an  official  despatch  was  written  and  sent  to 
Machado  by  Count  lyj^faUa,  then  secretary  of 


state  for  foreign -affiurs  in  Spain,  requiring  him 
to  transmit  duplicates  of  the  official  letters 
which  he  might  have  transmitted  to  the  con- 
stitutional Government  on  the  subject  of  his 
agency  ; 

That,  in  reply,  Machado  remitted  to  the 
Spanish  Government  the  accounts  required,  by 
which  it  appeared  that  he  had  received  on 
account  of  the  Spanish  Government,  by  virtue 
of  the  convention  of  the  30th  of  April  1822,  a 
sum  of  446,403  francs  de  rente ;  and  that  he 
had  brought  over  to  England,  and  then  had  in 
his  possession  the  proceeds  thereof  either  in 
specie  or  bills,  amounting  to  the  sum  of  500,000/. 
sterling ; 

That,  on  the  15th  of  June  1824,  the  Count 
D*AfcUia  wrote  and  sent  another  official  letter 
to  Machado,  signifying  that  the  boards  charged 
with  the  adjudication  and  distribution  of  the 
funds  for  the  indemnification  of  the  parties 
interested  therein,  being  created,  the  funds  must 
consequently  be  at  tl^  immecUate  disposal  of 
the  boards,  subject  to  the  necessary  guarantee 
and  security  on  behalf  of  the  creditors  ; 

That  Machado,  on  the  11th  of  June  1824, 
wrote  and  sent  to  Count  D^Afaiia^  a  letter 
stating  that  he  acted  under  an  impression  of  the 
funds  in  question  being  the  property  of  the 
parties  concerned  in  the  claims  ;  and  that  he 
should  be  ready  to  pay  thereout  such  claims  as 
the  boards  might  recogoise  as  legal,  and  defi- 
nitely liquidated  conformably  to  the  treaties ; 

That  on  the  19th  of  July  1824,  a  letter  was 
written  and  sent  to  Machado  by  Don  Bruno 
VaUarino  and  Don  Ansdmo  de  Bibas,  whereby 
they  directed  Machado  to  deposit  the  funds 
then  remaining  in  his  hands  in  a  public  bank  in 
England,  at  the  disposal  of  the  board,  as  the 
representatives  of  the  creditors,  and  for  the 
liquidation  of  their  claims,  inasmuch  as  it  would 
be  attended  with  the  advantage  of  producing  to 
the  general  body  of  creditors  an  annual  interest, 
which  would  increase  the  original  funds  for 
their  benefit,  and  the  funds  would  remain  in- 
vested with  all  due  security ; 

That  on  the  26th  of  November  1824,  Ma- 
chado wrote  and  sent  to  Senors  Don  Bruno 
Vailarino  and  Don  Anselmo  de  Ribas  a  letter, 
whereby  Machado  promised  to  deposit  the 
balance  of  the  moneys  then  in  his  hands  on 
account  of  the  Spanish  Government  (after 
deducting  the  expenses  he  had  incurred)  in  the 
Bank  of  England,  at  the  disposal  of  Uie  boards, 
as  the  representatives  of  the  creditors,  and  for 
the  liquidation  of  their  claims;  and  that  the 
letter  of  Machado  contained  the  passage  fol- 
lowing:— 

**  I  deem  it  incumbent  on  me  to  observe  to 
you,  that  it  appears  to  me  highly  expedient  that 
no  time  should  be  lost  in  proceeding  to  a  defini- 
tive settlement  of  this  point,  because,  should  the 
English  subjects,  who  are  or  conceive  them- 
selves creditors  of  our  Government,  on  any 
grounds  or  account  whatsoever  (and  they  are 
by  no  means  inconsiderable  in  point  of  number) 
hempen  to  discover  the  existence  of  the  funds, 
it  IS  much  to  be  feared  that  they  will  resort  to 
all  possible  judicial  measures  for  the  purpose  of 
paialyzing  them,  and  whilst  their  chums  are  in 
a  course  of  discussion  and  decision  before  these 
Courts,  which  will  not  only  occupy  a  consider- 
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actively  engaged  in  the  examination  of  the 
claims  of  the  subjects  of  Spain,  founded 
on  the  several  treaties  upon  the  funds 
which  the  Government  of  France  con- 
tracted to  pay  to  the  Spanish  Government 
by  the  convention  of  the  30th  of  April, 
1822,  but  that  none  of  such  claims  had 
been  then  definitively  liquidated  and  al- 
lowed ;  that  the  appellants  had  not,  and 
no  one  could  have  any  claims  upon  the 
funds,  unless  the  same  were  grounded 
upon  the  treaties ;  that  such  claims  were 
altogether  of  an  eauitable  nature,  and 
could  not  be  properly  determined  except 
in  a  Court  of  Equity,  if  any  court  of 
justice  in  England  could  take  cognizance 
thereof ; 

That  the  appellants  alleged  that  the 
moneys  were  deposited  with  them,  by 
Machado  as  the  agent  and  in  the  name 
and  on  the  behalf  of  one  Achilles  de  Pe- 
reira;  whereas  Perei/ra  had  not  then,  nor 
ever  had,  any  claims  whatsoever  upon  the 
moneys,  and  tha,t  AchiUes  de  Pereira  was  at 
that  time,  and  had  ever  since  been,  and 
then  was,  the  secretary  of  Machado,  and 
that  the  moneys  were  so  deposited  in  the 
name  of  Perevra,  solely  for  the  purpose  of 
preventing  any  attachment  or  other  legal 
process  ; 

That  Pereira  was  then  residing  in  the 
Netherlands  with  Machado,  beyond  the 
jurisdiction  of  the  Court ;  that  ihe  appel- 
lants had  never  disposed  of  any  part  of 
the  moneys  deposited  with  them,  except 
under  the  express  direction  of  Machado, 
and  had  always  acknowledged  themselves 
to  be  the  holders  of  the  moneys  merely  as 
the  trustees  and  agents  oi Machado;  that 
in  the  month  of  January  1826,  they  de- 
livered an  account  to  Machado,  containing 
a  statement  of  the  payments  made  by 
them  on  account  of  Machado  out  of  the 
moneys  so  deposited  with  them,  and  also 
an  account  of  all  the  moneys  so  deposited, 
making  a  balance  of  100,000Z.  in  favour  of 
Machado,  which  balance  the  appellants 
then  had  in  their  hands  ; 

That  the  funds  were  in  great  danger  of 
being  wholly  wasted  and  lost,  unless  the 
same  should  be  immediately  ordered  to  be 
paid  into  the  Bank  of  England,  in  trust  in 
the  cause ; 

That  the  moneys  were  deposited  in  pur- 
suance of  a  fraudulent  concert,  between 
Mitchado  and  the  appellants,  and  for  the 
purpose  of  withdrawing  the  funds  from 
the  claimants,  who  might  ultimately  be 
declared  entitled  thereto;  that  when  the 
moneys  were  deposited  with  them  they 
well  knew,  or  suspected,  that  the  same 
were  not  the  proper  moneys  of  Machado, 
but  that  they  were  actually  part  of  the 
proceeds  of  the  funds  so  received  by  Ma» 
chado,  by  virtue  of  the  Convention  of  30th 
of  April  1822,  and  then  actually  belonged 


able  period  of  time,  but  also  be  attended  by  a 
very  heavy  expense,  the  Spanish  parties  and 
legitimate  owners  of  the  funds  will  be  deprived 
of  the  enjoyment  of  their  property,  if  not  totally 
lose  it." 

That  Don  Anselmo  de  Rihas  and  Don  Bruno 
Vallarino  thereupon  wrote  and  sent  a  letter  to 
Machado,  whereby  they  directed  him  imme- 
diately to  deposit  in  the  Bank  of  England  the 
resulting  balance  of  the  moneys  in  bis  hands, 
then  belonging  to  the  Spanish  Government, 
placing  it  at  the  disposal  of  the  boards,  as  the 
representatives  of  the  creditors,  and  for  the 
liquidation  of  their  claims. 

The  bill  then  proceeded  to  state — 
That  Machado  did  not,  as  required,  deposit  the 
balance ;  and  that  without  the  knowledge  of 
the  boards,  or  of  the  respondent,  and  in  direct 
breach  of  his  duty  as  agent  of  the  Spanish 
Government,  some  time  in  the  month  of 
December  1824,  he  deposited  with  the  appel- 
lants 200,000/.  sterling,  being  part  of  the 
proceeds  of  the  funds  received  by  him  by  virtue 
of  the  convention  of  the  SOth  of  April  1822 ; 
and  that  the  appellants  had  not,  at  the  time 
when  the  moneys  were  so  deposited  with  them, 
and  had  not  then,  and  never  had,  any  just 
claims  whatsoever  either  upon  the  said  moneys, 
or  upon  the  funds  received  by  Machado  by 
virtue  of  the  convention  of  the  SOth  of  April 
1822,  or  upon  the  Spanish  Government  in 
respect  thereof ; 

That  the  appellants  had  then,  or  ought  to 
have,  in  their  custody,  possession,  or  power,  the 
monies  so  deposited  with  them;  and  that  the 
said  monies  then,  according  to  the  laws  and 
constitution  of  Spain  justly  and  of  right 
belonged  to  the  respondent,  as  the  bead  and 
sovereign  ruler  of  the  Spanish  Government,  to 
be  apphed  by  the  respondent,  as  such  head  and 
sovereign  ruler,  according  to  the  provisions  for 
that  purpose  contained  in  the  treaties  of  the 
30th  of  May  1814,  and  the  20th  of  November 
1815;  and  that  the  respondent  had  by  his 
agents  applied  to  the  appellants,  and  requested 
them  to  furnish  the  respondent  with  an  account 
of  the  moneys  which  were  so  deposited  with 
them,  and  of  their  application  thereof,  and  to 
pay  over  the  amount  hereof  to  the  respondent, 
or  his  agents,  in  order  that  the  same,  when  so 
received,  might  be  applied  according  to  the 
provisions  contained  in  the  treaties. 

The  bill  also  contained  charges  that 
the  appellants  admitted  that  Machado  had 
paid  over  to  them  part  of  the  funds ;  that 
the  whole  of  the  funds  delivered  by 
Machado  belonged  to  the  respondent,  to 
be  distributed  by  him  pursuant  to  the 
treaties ;  that  Machado  ial^oYemher  1823, 
inserted  a  paragraph  in  a  public  news- 
paper called  Le  Constitutionnd,  denying  as- 
sertions of  his  having  placed  the  mnds  at 
the  disposal  of  the  constitutional  Govern- 
ment, and  stating  that  the  funds  belonged 
to  the  claimants  under  the  treaties. 

The  bill  further  charged  that  the  several 
boards  of  examination  and  liquidation,  and 
of  appeal,  were  then  still  subsisting,  and 
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to  the  Spanisli  GoTernment,  to  be  applied 
by  that  Government  in  manner  therein- 
before mentioned;  that  Machado  had  no 
ri^ht  or  authority  whatsoever  to  deposit 
with  them  any  part  of  the  proceeds  of  the 
fdnds  ;  and  that  in  so  doing,  Machado  was 
committing  a  direct  breach  of  trust. 

The  bill  also  charged  that  Machado  was 
without  the  jurisdiction  of  the  Court,  but 
intended  shortly  to  return  to  England, 
and  to  commence  le^l  proceedings  against 
the  appellants,  for  the  purpose  of  recover- 
ing from  them  the  moneys  deposited  with 
them,  and  thereupon  to  apply  the  same  to 
his  own  use ;  that  the  appellants  threatened 
and  intended  to  apply  the  moneys  to  their 
own  use;  that  the  moneys  ought  forthwith 
to  be  paid  into  the  Bank  of  England  for 
safe  custody,  for  the  benefit  of  all  parties 
who  should  be  declared  ultimately  to  be 
entitled  thereto,  or  otherwise  that  the 
same  ought  forthwith  to  be  paid  over  to 
the  respondents  or  his  agents;  and  that 
the  appellants  ought  in  the  meantime  to 
be  restrained  by  injunction  from  disposing 
of  the  moneys,  otherwise  than  under  the 
direction  of  the  Court. 

The  bill  finally  charged  that  Sfachado 
and  the  appellant-s  then  had  in  their  cus- 
tody, Ac,  accounts,  &c.,  which  they  refused 
to  produce. 

The  prayer  was  that  the  appellants  and 
Machado,  when  he  came  witnm  the  juris- 
diction, might  answer  the  matters  of  the 
bill ;  and  that  an  account  might  be  taken 
of  all  the  monev  which  had  been  deposited 
with  the  appellants  by  Machado,  &c.,  and 
thattiie  amount  thereof  might  be  ascer- 
tained, and  paid  over  by  the  appellantR  to 
the  respondents,  or  his  agents,  or  other- 
wise that  the  appellants  mi^ht  be  ordered 
forthwith  to  pay  the  same  mto  the  Bank 
of  ihigland,  in  trust  in  the  cause;  and 
that  Machado  might  in  the  meantime  be 
restrained,  by  injunction,  from  commenc- 
ing or  prosecuting  any  action,  or  taking 
any  steps  against  the  appellants,  for  the 
purpose  of  obtaining  repayment  of  the 
moneys  deposited  with  them;  that  the 
appellants  might  also  be  restrained  from 
paying  over  the  moneys  to  Ma^chado,  or 
parting  with  the  same,  without  the  direc- 
tion of  the  Court ;  that  the  appellants 
might  set  forth  the  claims  (if  any)  which 
they  had  upon  the  moneys  deposited  with 
them,  or  upon  the  funds  received  by  Ma- 
chado,  by  virtue  of  the  convention  of  the 
30th  day  of  April  1822,  and  the  particulars 
thereof,  and  hof^  they  make  out  the  same ; 
and  that  the  said  claims  might  be  disposed 
of  by  the  Court. 

Process  to  appear  to  and  answer  the  bill 
was  prayed  against  the  appellants  and 
Maonado  when  he  should  come  within  the 
jurisdiction  of  the  Court. 

The  appellants  appeared  to  the  bill ;  and 


on  the  31st  day  of  January  1823,  filed 
a  demurrer,  and  for  cause  of  demurrer 
showed  that  the  respondent  had  not  by 
his  bill  made  such  a  case  as  entitled  him 
in  a  Court  of  Equity  to  any  relief  against 
the  appellants,  or  either  of  them ;  and  for 
further  cause  of  demurrer  they  showed 
that  the  respondents  had  not  made  Achilles 
dePerei/ra  a  party  thereto,  nor  prayed  pro- 
cess against  him  ;  neither  had  the  respon- 
dent made  parties  to  the  bill,  nor  prayed 
process  against  any  or  all  of  the  persons 
who,  according  to  the  statements  in  the 
bill,  had  or  were  entitled  to  claim  a  bene- 
ficial interest  in  the  moneys  in  the  bill 
mentioned,  or  some  part  thereof. 

The  demurrer  came  on  to  be  argued  on 
the  22nd  of  March  1828  before  the  Lord 
Chancellor,  (a)  when  it  was  ordered  and  ad- 
judged that  the  demurrer  should  be  over- 
ruled, and  that  the  appellants  should  have 
a  month's  time  to  put  in  their  answer.(&) 

From  this  order  the  appeal  was  pre- 
sented. 

For  the  Appellants :  P^ys  (c)  and  Bim* 
seU, 

For  the  Eespondents:  The  Attorney 
General  (d)  and  Home. 

June  11  and  18, 1828.— JPor  the  Ap^d- 
lamia :  It  has  never  been  held  that  a 
foreign  sovereign  can  sue  in  Courts  of 
Ec|uit^  in  England ;  and  according  to  the 
principles  of  such  Courts,  such  a  plaintiff 
ought  not  to  be  allowed  to  sue  therein, 
inasmuch  as  by  no  possibility  can  process 
be  issued  with  effect,  or  equity  done,  or 
a  decree  enforced  against  him.  The  pre- 
tended rights  on  which  the  plaintiff  in 
this  bill  relies  are  rights  which  he  claims 
merely  by  virtue  of  his  prerogative  as 
King  of  Spain;  and  it  is  not  according 
to  ilie  Lftw  or  constitution  of  England  that 
an  English  Court  of  Equity  should  be 
made  instrumental  in  emorciug  in  Eng- 
land the  prerogative  of-a  foreign  sovereign. 
The  pretended  right  of  the  King  of  Spain 
to  the  moneys  sought  to  be  recovered  by 
the  bill  arises  out  of  a  treatv  with  France, 
which  was  inconsistent  with  the  existing 
relations  between  each  of  those  countries 
and  his  Majesty  the  King  of  this  country. 
An  English  Court  of  Equity,  therefore, 
will  not  lend  its  aid  to  enfoice  any  such 
pretended  right.  This  is  a  bill  in  equity 
according  to  the  statement  of  which  not 
one  of  the  parties  before  the  Court  has 
any  right  to  tiie  beneficial  enjoyment  of 
the  property  which  is  the  subject  of  the 
suit,  and  no  decree  could  be  made  upon 


(a)  Lord  Lyndhurst. 
(6)  4  Russ.  560. 

(c)  Afterwards  Lord  Chancellor  (Lord  Cot- 
tenham). 

(d)  Sir  Charles  Wetherell. 
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it  which  would  do  complete  justice.  The 
bill  does  not  bring  before  the  Court  all 
the  parties  interested  in  the  matters  of 
the  suit,  and  in  the  questions  raised  hj 
the  statement  in  the  bill,  nor  any  persons 
who  represent  those  parties  or  their  in- 
terests. Achilles  de  Pereira  is  not  made  a 
party  to  the  suit,  though  the  bill  states 
that  the  moneys  of  which  the  plaintifif 
seeks  to  obtain  possession  were  paid  to  or 
deposited  with  these  appellants  in  the 
name  of  Achilles  de  Pereira, 

In  the  course  of  the  argument  the  Lokd 
Chancelloe  (a)  made  the  following  obser- 
vations : — 

That  a  King  is  entitled  to  sue  as  a 
Eong  caimot  be  disputed.  As  a  suitor 
he  submits  himself  to  the  jurisdiction  of 
the  Court,  otherwise  it  might  be  an  ob- 
jection that  you  could  not  control  him. 
But  if  he  comes  here  as  a  suitor  he  sub- 
mits himself  to  the  jurisdiction.  Has  not 
the  sovereign  power  of  another  country 
the  common  privilege  of  mankind?  Do 
you  say  that  by  the  law  of  nations  he  is 
deprived  of  that  privilege  being  the  King 
of  Spain?  As  to  the  doctrine  in  Barclay 
V.  Bussell^h)  are  there  not  some  opinions 
pronounced  in  some  of  the  cases  by  Lord 
Eldon  on  the  dictum  of  Lord  BossVyn  in 
the  judgment  given  in  that  case  ?  (c) 

It  has  been  asserted  that  no  case  has 
occurred  in  which  a  Sovereign  was  per- 
mitted to  sue  in  the  municipal  courts  of 
England.  Can  no  case  be  found  in  which 
the  King  of  Spain  has  sued  at  law  ?  What 
is  that  case  in  BoUe's  (d)  Reports  where  he 
was  directed  to  bring  an  action  of  trover, 
and  he  did  so?  In  another  case  there 
was  a  bill  filed  by  the  ambassador  of  the 
King  of  Spain,  but  the  bill  was  dismissed 
on  the  ground  that  it  ought  to  have  been 
filed  by  the  King  of  Spain,  Suppose  the 
King  of  Spain  were  to  send  jewels  to  be 
set  to  Messrs.  Bwndell  and  Bridge,  and  the 
jewellers  were  not  to  deliver  them  up  to 
the  King,  do  you  mean  to  say  that  the 
courts  of  the  country  could  not  interfere  ? 
That  the  Ki/ngof  Spain  could  not  recover 
the  jewels  P  Do  you  think  there  would  be 
no  redress  in  a  case  of  that  kind  P 

The  action  was  not  by  the  Ambassador. 
How  can  an  Ambassador  bnng  an  action 
at  law  P  The  party  was  never  in  possession 
of  the  property.  If  you  look  attne  reports 
in  BoUe*8,  BuUtrode,  and  EoUe*8  Abridg- 
ment, you  will  see  in  some  places  it  is 


(a)  Lord  Lyndhurst. 

(6)  3  Ves.  431. 

(c)  I}olderv,LordHuntingifield,liye8.2SS. 

Id)  Tit  Court  of  Admiraltie,  B.  8  ;  The 
Spanish  Ambassador  against  John  ButUish  and 
John  Points,  2  Bulst  322;  Kolle's  Reports, 
183  ;  Hob.  78, 1136  ;  Moore,  850. 


intitled  The  King  of  Spain  v.  Poundes. 
How  could  an  ambassador  bring  an  action 
of  trover,  the  property  never  having  been 
in  his  hands  ?(a) 

Has  the  record  been  examined  in  the 
case  cited  from  BoUe,  to  see  whether  the 
ambassador  was  the  plaintifi"  on  the  re- 
cord ?  It  was  brought  by  his  direction, 
very  likely,  but  how  could  an  Ambassador 
bring  an  action  for  property  belonging  to 
the  Xing  P  It  is  quite  out  of  the  question. 
I  wish  to  point  your  attention  to  that  case 
in  Hohart,{h)  in  which  the  bill  was  dis- 
missed on  the  ground  that  the  bill  should 
have  been  in  the  name  of  the  King,  and 
not  in  the  name  of  the  Ambassador,  as  the 
ambassador  was  the  agent  to  the  King  for 
political,  but  not  for  private,  purposes. 
Have  you  observed  what  Lord  Kenyon 
says  in  Ogden  v.  FoUiott  ?{c)  These  are  his 
words : — 

"  If  we  were  to  consider  the  acts  of  the  pro- 
\'ince  of  New  York  as  binding,  as  has  been  con- 
tended, I  am  at  a  loss  to  know  why  all  the 
property  of  those  persons  which  was  said  to  be 
confiscated  did  not  pass  to  the  executive  power 
of  that  §tate,  to  whom  it  was  said  to  be  for- 
feited, and  why  an  action  might  not  have  been 
brought  in  the  name  of  such  executive  power, 
to  enforce  the  payment  of  this  bond." 

There  was  a  case  from  the  Canton  of 
Berne, (c?)  in  which  certain  persons  filed  a 
bill  on  behalf  of  themselves  and  the  Canton 
of  Berne;  the  only  objection  made  was 
that  it  was  a  bill  not  filed  by  an  established 
Government  recognised  by  this  country. 

As  to  the  objection  that  in  the  case  of  a 
Sovereign  justice  cannot  be  done,  if  he 
appear  as  plaintiflF  you  can  do  com- 
plete justice — you  can  impose  any  terms 
you  think  proper;  you  have  him  in  your 
power ;  you  may  file  a  cross  bill,  and  then 
you  have  him  completely  under  your 
control  and  jurisdiction.  In  the  case  of 
the  Colombian  Government  v.  Bothschild,{e) 
the  objection  was  that  it  was  not  a  proper 
designation  of  the  Executive.  I  was  not 
aware  that  the  present  Master  of  the  Rolls 
had  expressed  himself  so  strongly  ;  but  it 
is  quite  clear,  from  the  observations  of  the 
judge,  tiat  if  there  had  been  a  proper 
designation  of  the  executive,  they  would 
have  had  a  right  to  sue.    In  the  case  of 


(a)  That  an  ambassador  cannot  sue  on  be- 
half of  his  Sovereign  appears  from  Don  Diego 
de  Acuna  v.  Bingley,  Hob.  1136  ;  Schneider  v. 
Lizardi,  9  Beav.  461  j  Penedo  v.  Johnson,  22 
W.R.  103. 

(6)  See  above. 

(c)  3  T.R.  731. 

Id)  City  of  Berne  v.  Bank  of  England,  9 
Ves.  347  ;  Bolder  v.  Jffuntingfield,  11  Ves.  283. 

(e)  1  Sim.  94.    See  Appendix. 
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Bolder  v.  Lord  Kimbvngf^eld,(a)  the  Lord 
Chancellor,  speaking orMaryland,  says — 

'*  that  State  was  onlj  a  corporation  under  the 
Great  Seal,  disflolved  by  means  which  a  court  of 
justice  was  obliged  to  consider  rebellious,  and 
then  the  transfer  of  the  title  from  Maryland  to 
any  other  State  was  a  question  a  court  of  justice 
could  look  at  as  a  question  of  law  only  in  one 
way,  and  the  principle  was  that  the  Court  could 
not  admit  that  the  title  passed  to  the  independent 
States  of  America  by  an  act  which  we  are  obliged 
to  call  rebellion." 

He  goes  on  to  say  with  respect  to  that 
case  before  Lord  Longhborongh  (6)  :— 

"  The  question  of  merits  is  not  decided  by  the 
Maryland  case,  which  does  not  touch  such  a 
case  as  this,  a  foreign  independent  State." 

The  inconvenience  in  many  of  the  cases 
has  arisen  ont  of  the  shape  of  the  record, 
but  the  Lord  Chancellor  admits  most 
distinctly  in  that  case  that  an  action  can 
bo  brought  or  a  bill  filed  in  the  name  of 
an  independent  power,  or  the  execntive 
power  01  an  independent  State. 

Jnne  18, 1828. — Lord  Bedesdale  :  This 
is  one  of  the  clearest  cases  that  can  possibly 
be  stated.  I  conceiye  that  there  can  be 
no  donbt  that  a  Soyereign  may  sue.  If  he 
cannot,  there  is  aright  without  a  remedy  ; 
for  it  is  only  by  a  suit  in  Court  that  the 
respondent  can  obtain  this  money ;  he 
sues  as  every  Sovereign  must  sue,  gene- 
rally speaking,  either  on  his  own  behalf, 
or  on  behalf  of  his  subjects.  If  the  courts 
of  justice  were  to  refuse  to  receive  his 
suit,  I  apprehend  that  it  might  be  a  iust 
cause  of  war.  All  transactions  on  behalf 
of  nations  must  be  transactions  with  the 
Sovereign  power  of  those  nations ;  it  cannot 
be  transacted  otherwise  ;  and  what  is  the 
subject  of  the  present  suitP  If  any 
pnerson  had  a  right  to  object  to  the  autho- 
rity of  Machado  in  receiving  this  money, 
it  was  the  Government  of  France.  The 
Government  did  not  object  to  it;  they 
paid  the  money  to  Machado,  and  he  is  put 
in  possession  of  the  fund.  Machado  re- 
ceives it  as  the  agent  of  the  King  of 
Spain ;  it  was  in  that  character  alone  that 
he  received  it.  The  only  persons  who  had 
a  right  to  dispute  the  authority  of 
MacTuido  to  receive  it,  was  the  Govern- 
ment of  France,  and  the  Government  of 
France  did  not  dispute  it.  Machado, 
having  received  the  money,  deposits  it  in 
the  hands  of  Messrs.  HuUett  and  Brothers ; 
and  the  single  pretence  on  which  there 
can  be  the  slightest  objection  in  this  case, 
is  that  he  deposited  it  in  the  name  of 
Achilles  de  Perevra,  This  man  it  is  stated 
was  a  person  whose  name  was  made  use  of 
by  Machado  for  a  particular  purpose,  and 


(a)  ll.Ves.  288. 

(6)  Penn  v.  Lord  Baltimore,  1  Ves.  444. 


it  is  so  admitted  by  the  appellants  in  this 
case.  It  is  stated  that  the  defendants 
have  rendered  all  the  accounts  to  Ma^ihado, 
and  never  pretended  that  this  man  had 
any  interest  in  the  fund  in  their  subse- 
quent transactions  with  Machado.  The 
bill  states,  therefore,  that  this  is  a  mere 
pretence  on  their  part,  and  that  in  truth 
they  have  acknowledged  McKhado  to  be 
the  person  to  whom  they  are  to  be  ac- 
countable. Who  is  Machado  on  the 
statement  of  these  proceedings,  but  the 
agent  of  the  King  of  Spain,  in  his  Sove- 
reign capacity?  It  is  in  his  Sovereign 
capacity  that  he  appoints  Machado  as  his 
agent,  and  Machado  is  responsible  to  the 
King  of  Spain.  Having  received  the 
money  in  tnis  character,  what  have  the 
appellants  to  do  with  all  these  treaties  ? 
Nothing,  as  I  apprehend.  They  have 
this  money  in  their  hands,  as  the  deposi- 
tories of  ifachado,  the  agent  of  the  King 
of  Spain ;  that  is  the  truth  of  the  case  ae 
appears  on  the  record. 

Under  these  circumstances,  therefore, 
the  appellants  ought  to  answer  this  bill, 
and  to  say  what  is  the  money  they  have 
in  their  hands,  and  to  pay  that  money  as 
the  Court  shall  think  fit  to  direct.  If 
there  existed  such  claimants  as  are  stated, 
and  who  might  perhaps,  some  of  them,  be 
siifferers  if  the  money  was  disposed  of, 
without  the  control  of  the  Court,  the  bill 
only  prays  that  the  money  should  be  paid 
into  Court ;  and  if  there  are  any  persons 
who  have  claims,  the  money  being  there, 
they  may  exhibit  any  suit  they  think  fit 
for  that  purpose;  but  that  is  no  reason 
whatever  why  the  defendants  should  not 
answer  this  bill,  admitting  what  money  is 
in  their  hands,  and  to  pay  that  money 
into  Court,  I  conceive,  therefore,  that 
this  demurrer  ought  not  to  be  allowed. 
Such  has  been  the  decision  of  the  Court 
below,  and  I  am  disposed  to  move  your 
Lordships  to  affirm  that  decision,  for  I 
cannot  find  any  ground,  whatever,  on 
which  it  can  be  resisted. 

As  to  the  proposition  that  a  Sovereign 
Prince  cannot  sue,  it  would  be  against  all 
ideas  of  justice.(a)  In  what  manner  is 
this  money  to  be  got  out  of  the  hands  of 
the  defendants,  if  a  Sovereign  Power 
cannot  sue  for  it.  He  is  bound  with  a 
trust  for  his  own  subjects  when  he  has 


(a)  See  Bt/L  Placit.  148, 159 ;  Selden's  Table 
Talk  "Law,"  8;  Barclay  v.  BusseU,  8  Ves. 
428 ;  The  King  of  the  Two  SiciHes,  1  Sim. 
N.S.  801 ;  Gfyn  v.  Soares,  I  Y.  &  Col.  (Exch.) 
644 ;  King  of  Spain  v.  HuUeti  and  Widder, 

1  CI.  &  F.  848  ;  Emperor  of  Austria  v.  Dat/y 
3  D.G.F.  &  J.  217  ;  United  States  v.  Prioleau, 

2  H.  &  M.  559;  United  States  v.  Wagner, 
L.R.  2  Ch.  682 ;  Bepublic  of  Costa  Rica  v. 
Erlanger,  1  Ch,  D.  171. 
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obtained  the  money ;  but  with  the  execu- 
tion of  that  trust  you  have  no  more  to  do 
than  you  would  have  in  manv  proceedings 
in  this  country  ;  as  where  dommissioners 
are  appointed  for  the  purpose  of  adjusting 
claims  between  different  Governments, 
with  respect  to  which  you  would  not 
interfere  in  courts  of  justice  because 
the  Sovereign  power  of  the  country  must 
have  a  power  to  appoint  proper  boards 
for  that  purpose.  It  is  stated  that  such  a 
board  is  appointed,  and  that  board  is  in 
Spain,  and  not  amenable  to  the  jurisdic- 
tion of  this  Court.  I  cannot,  therefore, 
find  any  ground  on  which  these  parties 
can  refuse  to  answer  this  bill ;  certainlv, 
in  honesty,  they  cannot  refuse ;  they  do 
not  pretend,  they  cannot  pretend,  that  the 
money  is  is  their  own.  By  answering  the 
bill,  and  submitting  to  pay  the  money 
into  Court,  they  would  be  free  from  all 
further  responsibility,  and  then  it  would 
remain  to  be  disposed  of  as  might  be 
just  (a) 

If  there  were  such  persons  as  is  suggested 
having  claims  on  this  sum  of  money,  and 
they  had  a  right  to  institute  a  suit  on  the 
subject,  it  would  be  their  business  to  insti- 
tute that  suit;  but  at  the  same  time  I 
should  doubt  extremely  whether  the  Court 
of  Chancery  could  entertain  such  a  suit 
under  the  circumstances,  any  further  than 
to  order  the  transfer  of  these  funds  to  the 
boards  which  the  bill  states  are  constituted 
by  the  King  of  Spain  for  the  purpose  of 
liquidating  the  claims  of  his  subiects  with 
respect  to  that  fund.  What  has  been  done 
in  this  country,  where  boards  of  a  similar 
description  have  been  instituted  P(5)  The 
sovereign  power  of  every  state  must  be 
entrusted  with  such  an  authority,  and  there 
cannot  be  any  transaction  between  nation 
and  nation  carried  on  if  this  demurrer 
should  de  allowed.  It  is  a  transaction  of 
such  a  description  that  the  right  necessarily 
accrues  to  the  Sovereign  power  in  Spain. 
That  the  Spanish  Sovereign  is  a  trustee  for 
his  own  subjects  may  be  true;  but  the 
Court  of  Chancery  cannot  enforce  properly 
that  trust.    The  hand  entitled  to  receive 


(a)  "  Lord  Bedesdalb  :  When  the  King  of 
Scotland  was  Earl  of  Huntingdon  could  he  not 
maintain  his  action  here  against  his  steward  for 
the  rents  of  the  earldom  ? — I  am  an  executor  of 
the  Duchess  of  Brunswick.  Can  I  not  maintain 
an  action  here  in  her  name  for  what  is  due  to 
her?  *'    Beport  in  1  Dow.  &  Clark,  174. 

(6)  See  below,  p.  763  ;  RuBtonyee  v.  Beg,  1 
Q.BJ).  487,  2  Q.B.D.  69 ;  Bumand  v.  Bodo- 
conachif  7  App.  Cas.  838. 


the  fund,  according  to  what  may  be  deemed 
the  law  of  nations,  is  the  Kin^  of  Spain, 
or  the  person  whom  he  appomts  for  that 
purpose.  Accordingly,  the  French  Govern- 
ment allowed  MachadOj  as  the  agent  of  the 
King  of  Spain,  to  receive  the  money;  and 
the  French  Government  were  the  only 
persons  who  had  any  right  to  dispute  the 
authority  of  Machado  to  receive  it.  Ma* 
chado  did  receive  it,  under  the  authority 
of  the  King  of  Spain,  and  the  money  is 
now  in  the  hands  of  these  persons,  under 
the  authority  oi Machado,  On  these  grounds 
I  submit  that  this  demurrer  ought  to  be 
over-ruled. 

An  objection  was  made  that  Pereira  was 
not  a  party.  There  is  a  statement  in  the 
bill  suflBcient  to  show  that  he  has  no  inter- 
est in  this  money,  and  the  circumstances 
which  are  stated  must  be  considered  as 
admitted  by  the  appellants  in  their  demur- 
rer. They  admit,  therefore,  that  so  far  from 
this  man  having  any  interest  in  the  fund 
the  defendants  have  constantly  rendered 
their  accounts,  not  to  him,  but  to  Machado ; 
that  is  the  statement  in  this  bill,  therefore 
they  have  themselves,  by  admitting  that 
statement  in  the  bill,  admitted  that  this 
man  has  no  interest.  On  these  grounds  it 
appears  to  me  that  the  decision  of  the 
Court  below  is  right,  and  therefore  I  move 
that  the  judgment  pronounced  by  the  Court 
below  be  affirmed.  I  do  not  wish  you  to 
consider  my  opinion  as  of  considerable 
force  on  this  subject,  but  it  certainly  is  a 
subject,  on  which,  in  the  early  part  of  my 
professional  life,  I  bestowed  a  good  dea.  of 
pains  and  attention. (a) 

The  Lord  Chancellob  :  I  see  no  reason 
to  alter  my  opinion,  the  grounds  of  which 
I  have  stated  in  the  course  of  the  argu* 
ment.(6) 

Judgment  affirmed,  without  costs. (c) 


Materials  made  use  op. — The  report  is 
taken  from  2  Bligh,  N.S.  31.  The  other  reports 
of  the  case  have  also  been  examined. 

(a)  See  Nabob  of  the  Camatic  v.  East  Jndia 
Co,,  1  Veg.  381. 

(6)  As  to  further  proceedings  in  thl^t  suit,  see 
The  King  of  Spain  v.  HuiUtt,  7  Bligh,  N.S. 
859;  1  a.  &F.  833. 

(c)  In  the  report  in  Dow.  and  Clark,  p.  177,  is 
the  following  passage: — 

"Sir  Charles  Welhereli:  Ought  not  the  King 
of  Spain  to  have  costs  ? 

Lord  Lyndhurat  (Chancellor)  :  We  will  not 
disparage  the  dignity  of  the  King  of  Spain  by 
nving  him  costs."  See  Emperor  of  Austria  v. 
^2Gi£,  p.  682. 
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BASHAM  against  LUMLEY. 

Trial  of  AcnoN  against  Colonial  Oovebnor  fob  Trespass  on 
January  8,  1829,  before  Lord  Tenterden,  O.J.,  and  a  Common 
Jury.  Ruling  as  to  the  Ecclesiastical  Powers  of  the  GovERNOtt 
OF  A  Crown  Colony.    (Reported  in  8  C.  &  P.  489.) 

The  plaindif  senred  as  one  of  the  chnrohwardens  of  a  parish  in  the  British  Colony  of  Bermnda 
of  which  the  defendant  was  Goyemor.  Having  refused  to  deliver  up  his  accounts  and  to  pay  over 
a  balance  of  mone^  to  his  successor  in  office,  Uie  plaintiff  was  orderad  by  Uie  defendant  to  appear 
forthwith  before  hun.  The  plaintiff  refused,  and  was  committed  to  prison  under  a  warrant  issued 
by  the  defendant. 

In  an  action  for  trespass  by  the  plaintiff  against  the  defendant  the  latter  pleaded  that  he  was 
Ordinary  as  well  as  Governor.    Verdict  for  plaintiff— -damages,  1,000/. 

1.  Auiharity  of  Chvemor  of  Bermuda  as  Ordinary, 

Ruled  br  Lord  Tenterden,  L.C  J., 
Semble,  that  the  general  authority  of  Governor  of  Bermuda  ^included  authority  to  act  as 
Ordhiaiy. 

2,  Procedure  amd  Proetu, 

That,  assuming  the  defendant  to  have  the  authority  of  Ordinary,  he  ought  to  have  proceeded 
by  regular  Station,  and  that  in  any  case  he  had  no  power  to  commit  the  plaintiff  to 
prison^  but  could  only  excommunicate. 


TrespaBS.  The  first  coimt  of  the  declara- 
tion was  for  fisJse  imprisomnent,  and  the 
second  for  an  assault. 

Fleas,  first,  general  issue.  The  pleas 
firom  the  second  to  the  seventh,  stated  in 
sabstance  that  the  Bermnda  Islands  were 
one  of  his  Majesl^s  Colonies,  and  that  the 
laws  of  England,  in  force  in  J^gland  in  the 
jear  1612,  were  in  force  in  those  islands, 
so  far  as  the  same  were  applicable ;  that 
tlie  defendfloit  was  Governor  and  Ordinary, 
having  authority  in  all  matters  ecclesiasti- 
cal there;  that  the  plaintiff  had  served 
the  office  of  chnrchwarden,  and  having 
refused  to  give  np  his  accounts  he  was 
cited  before  the  defendant  as  ordinary, 
and  that  still  refusing  to  deliver  np  his 
accounts  the  defendant  committed  him,  as 
he  lawfollv  miffht.  Eighth  and  ninth, 
that  the  defenoant  had  committed  the 
treqiasses  jointly  with  AleaKwder  Needham, 
and  that  the  plaintiff  had  recovered 
against  him  for  tne  very  same  trespasses. 

Beplication  to  the  pleas,  from  the  second 
to  the  seventh,  de  tnjwria;  to  the  eight 
and  ninth,  that  the  plaintiff  only  recovered 
against  Needham  for  part  of  the  trespass. 

0    65800. 


Bejoinder,  that  the  plaintiff  recovered 
for  the  very  same  trespasses,  (a) 

It  appeared  that  the  plaintiff  and  a 
person  named  Till  had  been  churchwardens 
of  the  parish  of  St.  (George  in  the  Bermuda 
Islands,  from  Easter  liSo  to  Easter  1^1, 
and  that  Sir  William  Ltmley  was  the 
Governor  of  that  Colony. 

It  also  appeared  that  the  plaintiff  and 
the  other  churchwarden  had,  in  the  month 
of  June  1821,  refused  to  deliver  up  their 
accounts  and  pay  over  their  balances  to 
their  successors  in  office,  alleging  that 
they  had  been  allowed  a  period  of  sixty 
days  for  that  purpose  by  the  vestrv  of  the 
parish ;  however,  it  was  asserted  that  that 
vestry  was  illegally  constitnted. 

It  ahK)  appeiffed  that,  on  the  17th  of  July 
1821,  Sir  timiiam  Lwmley  went  to  the 
vestry  and  gave  a  summons  to  a  constable, 
whereby  he  was  ordered  to  sunmion  the 
plaintiff  and  Till  '*  to  appear  forthwith," 
Defore  the  defendant,  who  was  there  stated 
to  be  GK>vemor,  Oommander-in-chief,  and 

(a)  The  pleadings  are  set  out  in  9  C.  &  P. 
489m 
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Ordinary,  to  be  dealt  with  according  to 
law. 

It  appeared  that  the  plaintiff  refused  to 
obey  this  summons,  and  that  by  the  direc- 
tion of  Sir  William  Lumley  the  constable 
brought  him  by  force ;  and  that,  on  the 

Slain  tiff  and  Till  both  again  refusing  to 
eliver  up  their  accounts,  they  were  com- 
mitted to  prison  by  the  defendant  under  a 
warrant  by  which  the  keeper  of  the  prison 
was  directed  to  keep  them  without  bail  or 
mainprize  till  they  should  deliver  up  their 
accounts. 

It  was  proved  that  under  this  warrant 
the  plaintiff  was  kept  in  prison  fourteen 
days,  and  then  discharged. 

Upon  these  facts  it  was  contended,  on 
the  part  of  the  plaintiff,  that  admitting 
that  the  defendant  had  the  ecclesiastical 
authority  of  Ordinary,  still  he  had  no 
authority  to  imprison,  and  that,  as 
Ordinary,  he  conla  only  act  according  to 
the  forms  of  ecclesiastical  law,  and  enforce 
his  orders  by  excommunication. 

Tindal,(a)  S.G.,  for  the  defendant :  Even 
admitting  that  the  defendant  was  not 
acting  within  the  letter  of  his  authority,  it 
will  be  most  important  for  me  to  show 
that  he  honestly  believed  he  had  a  right 
to  do  as  he  did.  I  take  the  authority  of 
the  Governor  to  stand  thus :  If  there  be  a 
certain  island  where  there  are  no  inhabi- 
tants, and  where  the  possession  is  entirely 
vacant,  and  English  subjects  go  and  colo- 
nise there,  they  carry  with  them  such  of 
the  then  existing  English  laws  as  are 
applicable  to  their  Bituation.{6)  Without 
some  rule  of  that  sort,  there  would  be  an 
entire  disunion  in  the  society  of  every 
new  colony;  and  it  therefore  follows  that, 
if  no  other  law  is  declared  for  the  par- 
ticular colony,  the  law  of  the  mother 
country  prevails.  With  respect  to  the 
Bermuda  Islands,  (c)  they  were  colonised 
in  the  year  1612,  and  being  between  200 
and  300  leagues  distant  from  the  main 
land  of  America,  they  were  at  that  time 
uninhabited  by  Indians.  The  settlers  at 
that  time  must,  therefore,  have  carried 
with  them  not  only  the  English  common 
law,  but  there  must  also  be  the  ecclesiasti- 
cal power  of  an  Ordinary,  for  there  are 
churches  in  the  Bermuda  Islands, (cZ)  and 
there  is  a  rate  for  the  repair  of  thera,  and 
it  is  quite  clear  that  some  one  most  have 
authority  to  preserve  order  in  them.  Now 
these  things  being  regulated  only  by  the 
ecclesiastical  law,  it  must  be  taken  that 
the  settlers  carried  with  them  a  certain 


(a)  Afterwards  Chief  Justice  of  the  Court  of 
Common  Pleas. 

(6)  See  1  St,  Tr.  N.S.  1068. 

(c)  See  Kennedy  v.  Trott,  6  M.  P.C.  44». 

((0  See  ex  parU  Jenkins,  L.H.  2  P.C.  258. 


portion  of  the  ecclesiastical  law(a) ;  and  I 
therefore  contend  that  the  power  of  ad- 
ministering it  resides  in  the  Governor  as 
the  representative  of  his  Majesty,  who  is 
the  supreme  head  of  the  English  Church ; 
and  if  the  Governor  is  Ordinary  ho  has 
a  right  to  compel  the  churchwardens  to 
account.  Indeed,  independently  of  this 
necessity  for  some  person  to  have  the 
power  of  the  Ordinary,  I  shall  show  that 
m  one  of  the  local  Acts  of  the  Legislature 
of  this  Colony  the  Governor  is  called 
Ordinary ;  that  in  another  the  fees  of  his 
secretary  for  citations  are  fixed;  and  I 
also  shall  show  that  he  grants  probates, 
administrations,  and  marriage  licences, 
and  that  as  far  back  as  the  year  1689  there 
were  causes  in  which  the  grant  of  letters 
of  administration  was  contested  which 
were  decided  by  the  Governor. 

It  was  proved  that  the  Governor  granted 
probates,  letters  of  administration,  and 
marriage  licences ;  and  it  was  also  shown 
that,  from  the  year  1689  to  1705,  several 
cases  of  disputed  administration  were  de- 
termined by  him.  To  show  that  the 
Governor  had  no  power  as  Ordinary  the 
plaintiff's  counsel  put  in  the  Governor's 
commission  as  evidence  in  reply.  By  this 
Sir  William  Lumley  was  appointed  Grover- 
nor,  but  there  was  no  express  grant  of  any 
ecclesiastical  authority,  except  a  power  of 
collating  to  ecclesiastical  benefices. 

Lord  Tenterden,  O.J.  :  How  does  he 
get  his  power  in  testamentary  cases  P 

Scarlett :  By  an  Act  of  the  local  Legis- 
lature passed  in  the  year  1787. 

Lord  Tentekden,  0.  J. :  But  the  Gover- 
nors acted  before. 

Scarlett:  Perhaps  the  commissions  of 
former  Governors  might  give  greater 
power. 

The  local  Act  passed  in  the  year  1787 
was  read.  It  was  an  Act  to  regulate  the 
Governor's  power  to  grant  administration 
of  the  effects  of  inte8tates.(6) 

Tindal,  S.G. :  I  submit,  that  the  Gover- 
nor of  a  British  Colony  is  ordinary  virtute 
oficU.ic)  and  it  needs  no  more  to  be  in- 
serted in  his  commission  than  his  power  of 

(a)  In  re  the  Lord  Bishop  of  Natcd^  3  Moore 
P.C.  N.S.  115,152. 

(6)  '*  An  Act  for  the  better  settling  of  Intestate 
Estates."  Darrell's  Bermuda  Laws,  55 ;  Gray's 
B«;rmada  Acts,  1,  28. 

(c)  "  It  is  a  fact  which  cannot  be  disputed  that 
for  more  than  a  century  the  Crown  possessed 
the  power  of  coUating  to  all  the  vacant  benefices 
in  the  Bermudas  by  direct  nomination  a  power 
which  it  exercised  by  delegation  to  successive 
Governors,  who  were  usually  described  as 
Ordinaries  in  their  patents,  and  also,  to  a  certain 
extent,  exercised  the  powers  of  that  ecclesias- 
tical officer."  Lord  Chelmsford  in  ex  parte 
Jenkins,  L.B.  2  P.C.  267. 
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administering  tbe  common  law.  With 
respect  to  the  collation  to  benefices,  as 
that  is  a  part  of  the  prerogatire  of  the 
Grown,  it  was  considered  necessary  that 
that  should  be  inserted  in  the  com. 
mission. 

ScctrleU,  in  reply :  I  deny  that  the  Go- 
vernor is  ipso  fado  the  ordinary  in  this 
Colony ;  ana  if,  in  former  times,  he  acted  in 
testamentary  canses,  that  proves  nothing, 
becanse  former  Gk)vemors  might  have 
had  the  power  given  them  by  the  com- 
missions under  which  they  acted,  or  by 
the  written  instructions  given  to  Governors 
when  they  go  out,  which  written  instruc- 
tions are  alwavs  given  in  aid  of  the  com- 
mission, and  if  any  person  is  authorined 
to  act  by  writen  instructions  he  cannot 
go  beyond  such  iustructions. 

Lord  Tbntbhden,  C.J. :  The  only  justifi- 
cation upon  which  any  evidence  uas  been 
ofiered  in  substance  amounts  to  this,  that 
the  defendant  did  the  acts  complained  of 
in  his  character  of  Ordinary  of  these 
islands,  and  that  he  therefore  is  justified. 
There  has  been  some  discussion  at  the 
bar  whether  the  defendant  is  ordinary  or 
not.  It  does  not  appear  to  me  to  be 
necessary  that  I  should  give  a  decided 
opinion  upon  that  point,  but  I  should 
rather  think  that  the  Governor  of  this 
Colony  is  possessed  of  that  authority,  (a) 
His  commission  gives  him  authority  as 
Governor ;  one  Act  of  the  Legislature  there 
regulates  his  jurisdiction  in  cases  of 
intestacies,  and  another  prescribes  the 
fees  to  be  taken  in  certam  cases,  which 
are  applicable  to  the  duty  of  the  Ordinary ; 

(a)  See  preamble  to  Act  No.  268,  1867, 
Gray's  Bermnda  Acts,  1,  632  ;  Stoke's  Consti- 
tutions  of  the  British  Colonies,  185. 


these  Acts,  therefore,  evidently  treat  him 
as  having  the  jurisdiction  of  Ordinary, (a) 
and  unless  he  had  some  authority,  all 
probates  and  all  marriage  licences  that 
ne  has  ever  granted  are  totally  void ;  and 
though  there  is  nothing  in  the  commis- 
sion that  particularly  relates  to  the  power 
of  ordinary,  yet  I  think  that  his  general 
authority  as  Governor  embraces  it,{b) 

However,  I  do  not  decide  the  point,  and 
I  think  it  better  that  I  should  abstain  from 
doing  so ;  but  even  supposing  that  this  de- 
fendant had  this  authority,  he  must  exer- 
cise it  in  a  legal  manner ;  and  if  he  has  not 
done  so,  his  justification  fails.  Now  here 
it  appears  that  the  defendant  ordered  the 
plaintiff  to  be  brought  before  him ;  and  be- 
cause he  refused  to  deliver  up  the  books, 
the  defendant  committed  him  to  prison. 
These  acts  the  law  will  not  justify,  because, 
although  the  defendant  might  be  an 
ecclesiastical  judge,  still  to  be  justified  in 
his  acts,  he  must  proceed  by  a  regular 
citation,  and  even  then  an  ecclesiastical 
judge  cannot  commit,  he  can  only  ezcom- 
municate.(&)  The  plaintiff  is  therefore 
entitled  to  a  verdict. 

Verdict  for  plaintiff :— Damages,  1,OOOL 


AiATEBiALS  MADH   USB  OF.— The  report  is 
taken  from  8  C.  &  P.  489. 


(a)  See  ex  parte  Jenkins,  L.B.  2  P.O.  258. 

(6)  A^  to  the  powers  of  a  Govemer  of  a 
Colony,  Pabrigas  v.  MoHyn,  20  St  Tr.  81 8 
Wall  V.  Mcumamara,  28  St  Tr.  51 ;  Cameron 
V.  Kyte,  3  Knapp,  382;  Uill  v.  Bigge,  8 
M.P.C.  465;  Qlynn  v.  Houston,  2  M.  &  G. 
337  ;  PhiUips  v.  Eyre,  L.R.  4  Q.B.  225 ;  6  Q.B. 
1 ;  Musgrave  v.  Pulido,  5  App.  Cas.  102 ;  and 
Appendix  D. 


L  2 


327] 


Alcock  against  Cooke  and  another,  1829. 


[328 


ALCOCK  against  COOKE  and  ANOTHER 


Judgment  of  Court  of  Common  Pleas  on  February  27,  1829,  as  to 
THE  Eights  of  the  Sovereign  as  Duke  of  Lancaster.  (Re- 
ported in  5  Bing,  340,  and  2  M.  &  P.  625.) 

By  a  lease  granted  bj  James  1  to  J.  L.  the  profits  and  commodities,  &g.  and  wreck  of  the  sea, 
in  the  honour  of  BoUngbroke,  parcel  of  the  Duchy  of  Lancaster,  were  let  to  J.  L.  for  the  term  of 
thirty-one  years.    The  lease  was  enrolled.    The  manor  of  Greetham  was  within  that  honour. 

Before  the  term  had  expired,  Charles  1  granted  to  C.  H.  and  others  the  manor  of  Greetham, 
with  all  its  rights,  members,  appurtenances,  &c.  The  grant  did  not  specify  wreck,  or  recite  the 
lease  to  J.  L. 

Action  of  trover  for  a  bowsprit,  alleged  wreck  in  the  manor  of  Greetham. 

The  plaintiff  claimed  under  the  grant  to  C.  H.  and  others.  Verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court. 

1.  The  Croum  and  the  Duchy  of  Lancaster, — Jura  Regalia, 

Held  on  motion  for  new  trial  by  Best,  C.J.,  delivering  the  judgment  of  the  Coort  of  Common 
Pleas, 

There  is  no  distinction  between  the  privileges  of  the  King  as  Duke  of  Lancaster  and  his 
prerogatives  as  King  of  England,  and  the  King  has  the  same  privileges  and  immunities  with 
respect  to  the  property  of  the  Duchy,  as  he  has  with  respect  to  the  property  of  the  Crown, 

2.  King  deceived  as  to  his  Grant, 

That  the  lease  to  J.  L.  being  a  lease  enrolled  for  a  term  of  years  unexpired  at  the  time  of  the 
grant  to  0.  H.  and  others,  and  not  being  recited  therein,  the  grant  was  void  ; 

That  the  King  is  deceived  in  his  grant  when  he  purports  to  give  what  he  cannot  give  according 
to  the  terms  of  the  grant,  as  where  he  purports  to  grant  in  possession  land  of  which  he  has 
only  the  reversion  ;  but  if  a  lease  of  land  is  recited  in  a  grant,  and  the  grant  purports  to 
convey  the  land  in  possession,  the  grant  is  good,  as  the  recital  shows  that  the  g^t  was 
intended  only  to  take  effect  in  reversion. 

3.  Prescription, — Inconsistent  Evidence, 

That  there  being  evidence  that  the  right  to  wreck  was  in  the  Crown  in  the  reign  of  Charles  1, 
a  prescriptive  right  to  wreck  could  not  be  supported. 


Trover  for  a  bowsprit.  At  the  trial 
before  Best,  C.  J.,  Lincoln  Snmmcr  Assizes, 
the  plaintiff  claimed  the  bowsprit  nnder  a 
right  to  take  wreck  in  the  parish  of  Sutton, 
in  Lincolnshire,  and  adduced  the  following 
evidenco  in  support  of  his  title : — 

First.  An  extract  from  Domesday 
Book, (a)  by  which  it  was  proposed  to 
show  that  Sutton  was  part  of  the  manor 
of  Grendham  or  Greetham. 

Secondly.  A  grant  by  Charles  1  (7th  May 
1631)  under  the  Duchy  of  Lancaster  seal, 
to  Cha/rlee  Ha/rhord,  Ohrieticm  FaveU^  and 
Thomas  Young,  and  their  heirs  (under 
whom  the  plaintiff  daimed),  of  (among 


(a)  Domesday  of  Yorkshire  and  Lincolnshire 
by  Mwdwen,  2,  478. 


other  manors,  lordships,  castles,  hundreds, 
&c.)  the  manor  of  Greetham,  in  the  oounty 
of  Lincoln,  with  all  its  rights,  members, 
and  appurtenances,  the  reeveship  of  Greet- 
ham, and  the  bailiwick  of  Greetham,  and 
all  lands,  tenements,  rents,  and  heredita- 
ments whatsoever  in  Greetham  and  variooB 
other  places  (but  not  mentioning  Sutton), 
or  in  any  or  either  of  them,  or  elsewhere 
in  the  said  county  of  Lincoln,  called  or 
known  by  the  name  of  the  lordship  or 
manor  of  Greetham  aforesaid,  to  the  said 
lordship  or  manor,  reeveship  or  beuliwick 
of  Greetham,  in  anywise  belonging  or  ap- 
pertaining, or  as  member,  ^art,  or  parcel 
of  them  or  any  of  them  being  heretofore 
had,  known,  accented,  occupied,  used,  or 
reputed,   with  all    their   appnrtenanoes 
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(which  said  lordship  or  manor  of  Greet- 
ham,  and  other  the  premises  before 
granted,  were,  by  a  particnlar  thereof, 
mentioned  to  be  altogether  parcel  of  the 
ancient  lands  and  possessions  of  the  Dnchy 
of  Lancaster,  in  the  county  of  Lincoln), 
and  iJl  and  singular  granges,  farms,  <&o., 
and  all  rents,  revenues,  and  services, 
rents-charge,  rents-seek,  &c.,  yearly  rents, 
increased  rents,  fee-farms,  &c.,  and  all  that 
to  courts-leet  did  in  anywise  belonc^,  &c.,  im- 
munities, acquittances,  and  hereditaments 
whatsoever,  with  all  and  singular  their 
rights,  members,  and  appurtenances,  of 
what  kind  or  nature  soever  they  be,  or  by 
what  name  soever  they  are  known,  deemed, 
called,  or  acknowledged,  situate,  lying, 
and  being,  issuing,  growing,  renewing, 
happening,  or  arising  in  or  within  the 
lordship,  manors,  hundreds,  towns,  places, 
fields,  parishes,  or  hamlets  aforesaid,  or 
in  or  within  any  or  either  of  them,  or 
elsewhere,  or  wheresoever  to  the  afore- 
said castJes,  lordships,  manors,  hundreds, 
messuages,  lands,  tenements,  and  here- 
ditaments, and  others  the  premises  by 
those  presents  before  ^:ranted  or  mentioned 
so  to  be,  to  any  or  either  of  them,  or  to 
any  part  or  parcel  thereof,  in  anywise  be- 
longmg,  appertaining,  incident,  appen- 
dant, or  incumbent,  or  as  member,  part, 
or  parcel  of  the  same,  being  at  any  time 
theretofore  had,  known,  accepted,  occu- 
pied, and  demised,  leased,  or  reputed,  and 
the  reversion,  &c.  dependent  or  ex|)ectant 
of,  in,  or  upon  any  gift  or  gifts  in  fee- 
tail,  or  any  demise  or  ^ants  for  the  term 
or  terms  of  life,  or  lives,  or  years,  and 
also  all  rents  reserved  upon  any  demise  or 
grant,  demises  or  grants. 

And  by  the  same  letters  patent  the  said 
King  did  also  grant  unto  tne  said  Oha/rlea 
Ha/rbord,  Chrtiticm  FaveU,  and  Thomas 
Towng,  their  heirs  and  assigns,  that  they, 
their  heirs  and  assigns,  should  from 
thenceforth  for  ever  have,  hold,  and  enjoy 
within  the  aforesaid  castles,  lordships, 
manors,  hundreds,  lands,  tenements,  and 
hereditaments,  and  all  and  singular  other 
the  premises  thereby  granted,  as  many, 
aa  great,  such,  the  same,  and  the  like 
courts-leet,  views  of  frankpledge,  hundred 
courts,  law  days,  assize  and  assay  of 
bread,  wine,  and  beer,  goods  and  chattels 
waived,  estrays,  deodands,  escheats,  re- 
liefs, heriots,  free  warrens,  hawking, 
huntings,  and  all  other  rights,  jurisdic- 
tions, and  franchises,  liberties,  privileges 
customs,  immunities,  acquittances,  pronts, 
commodities,  advantages,  emoluments, 
and  hereditaments  whatsoever,  as  and 
which,  and  as  fully,  freely,  and  wholly, 
and  in  as  ample  manner  and  form  as  any 
abbot  or  prior  of  any  late  monastery, 
abbey,  or  priory,  or  any  Duke  of  Lancastf^, 
or  any  other  person  or  persons  at  any 


time  having,  possessing,  or  being  seised  of 
the  aforesaid  castles,  lordships,  manors, 
messuages,  lands,  tenements,  and  here- 
ditaments, and  other  premises  therein- 
before granted,  or  mentioned  so  to  be,  or 
any  parcel  thereof  ever  had,  held,  used,  or 
enjoyed,  or  to  have  had,  held,  used,  or 
enjoyed  in  the  premises  therein-before 
{^ranted  by  reason  or  pretext  of  any  Act  or 
Acts  of  Parliament,  or  of  any  charter  of 
gift,  grant,  or  confirmation,  or  by  reason 
of  any  letters  patent  by  the  said  King  or 
any  of  his  progenitors  or  ancestors,  their 
late  Kings  or  Queens  of  England  thereto- 
fore had,  made,  granted,  or  confirmed,  or 
by  reason  or  pretext  of  any  lawful  pre- 
scription, use,  or  custom  theretofore  nad 
or  used,  or  by  any  other  lawful  means, 
right,  or  title  whatsoever ;  and  as  fully, 
freely,  and  wholly,  and  in  as  ample 
manner  and  form  as  the  said  King,  or  any 
of  his  progenitors  or  ancestors,  uien  late 
Kings  or  Qaeens  of  England,  had  had  or 
enjoyed,  or  ought  to  have  had  or  eiijoyed 
in  tne  premises  therein-before  granted  or 
mentioned  so  to  be,  or  in  any  part  or 
parcel  thereof,  or  by  reason  or  pretext  of 
the  premises,  or  of  any  parcel  thereof; 
except  always  nevertheless,  and  out  of 
that  grant  altogether  reserved,  all  knights' 
fees,  wards,  wards  and  marriages  of  the 
premises,  and  all  services  for  or  in  respect 
thereof,  and  all  advowsons,  donations, 
free  dispositions,  and  right  of  patronage 
of  all  and  singular  rectories,  churches, 
vicarages,  chapels,  and  all  other  eccle^ 
siastical  benefices  whatsoever  to  the  pre- 
mises, or  any  or  either  of  them  in  anywise 
belonging,  appertaining,  incident,  appen- 
dant, or  incumbent,  and  also  except  all 
royal  mines  of  gold  and  silver,  being  or  to 
be  found  within  or  upon  the  premises,  and 
all  prerogatives  to  the  same  mines  be- 
longing. 

Thirdly.  In  order  to  show  that  the  re- 
version of  the  right  to  wreck  was  vested 
in  King  Charles  at  the  date  of  the  pre- 
ceding grant,  the  plaintiff  gave  in  evi- 
dence a  lease  from  King  James  the  first 
to  one  Livingstone,  of  (itUer  aUa)  all  wrecks 
of  the  sea  within  the  honour  of  Boling- 
broke,  which  by  other  evidence  was  shown 
to  comprise  the  manor  of  Greetham. 

The  following  is  an    abstract  of   the 


'*  Indentures  of  lease  (5th  Jan.,  12  Jac.  1) 
between  King  James  1  of  the  one  part,  and 
John  Livingstone,  Esqre.,  of  the  other  part, 
whereby  the  said  King  granted,  and  to  farm  let, 
to  the  said  John  Livingstone  (inter  alia)  all 
and  singular  the  profits  and  commodities  hap- 
pening within  the  honour  of  Bolingbroke,  parcel 
of  the  Duchy  of  Lancaster,  in  Uie  county  of 
Lincoln,  of  the  goods  and  chattels,  and  debts 
and  credits  whatsoever  of  felons,  of  themselves, 
and  fugitives,  clerks  convicted,  persons  out- 
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lawed,  deodands,  waifs,  estrays,  and  wtccIls  of 
the  sea,  as  well  iu  the  accounts  of  the  bailiffs 
and  ministers  of  the  said  honour  of  Bolingbroke 
aforesaid,  accountable,  as  otherwise^  within  the 
said  honour,  to  the  said  lord  the  King,  answered 
or  to  be  answered :  To  hold  the  same  unto  the 
said  John  Livingstone  from  Michaelmas  then  last, 
for  the  term  of  thirty-one  j-ears,  at  the  yearly 
rent  of  6/.,  and  a  moiety  of  all  profits,  amount- 
ing in  themselves  to  50/.  and  upwards." 

Fourthly.  The  plaintiff  gave  in  evidence 
certain  proceedings  in  a  suit  in  the  Duchy 
Court  of  Lancaster,  in  the  8  Charles  1, 
relative  to  the  right  of  wreck  within 
Sutton  among  other  places,  wherein  the 
Attorney  General  of  the  Duchy,  on  the  re- 
lation of  Charles  Harhord,  the  surveyor 
general  of  the  Duchy   (and  one   of  the 

f'antees  under  the  letters  patent  from 
ing  Charles),  was  plaintiff,  and  one  Boges 
was  defendant.  In  the  information  the 
lease  of  12  Jac.  1  to  Linmgaton  was  re- 
cited ;  and  in  the  information  and  decree 
Sutton  was  mentioned  as  within  the  manor 
of  Grendham,  alias  Greetham,  and  Greet- 
ham  within  the  honour  of  Bolingbroke; 
but  the  defendant  did  not  justify  for 
Sutton. 

Fifthly.  Testimony  was  given  of  the  un- 
disDuted  exercise  of  the  right  by  those 
under  whom  the  plaintiff  claimed  till 
about  1760 ;  after  which  it  appeared  the 
defendant  Cooke ,  and  those  from  whom  he 
inherited,  had  claimed  the  wreck  over  the 
district  in  question,  and  had  frequently 
taken  it. 

On  the  part  of  the  defendant  it  was 
objected  that  wreck  was  a  Royal  preroga- 
tive, and,  therefore,  would  not  pass  by 
general  words, — the  only  words  supposed 
to  convey  it  in  the  grant  of  6  Car,  1. ; 
that  even  if  it  could  pjass  by  such  words, 
Sutton  not  being  mentioned  in  that  grant, 
no  intention  appeared  to  convey  wreck  in 
Sutton ;  and,  lastly,  that,  in  point  of  fact, 
Sutton  was  not  within  the  manor  of 
Greetham. 

A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  decision  of  the  question  on 
the  grant,  which  was  reserved  for  the  con- 
sideration of  the  Court,  as  also  whether, 
if  the  grant  were  void,  the  evidence  of 
user  were  sufficient  to  establish  a  right  by 
prescription. 

AdavM,  Serjt.,  moved  accordingly  for  a 
rule  nisi  to  set  aside  the  verdict  and  enter 
a  nonsuit,  or  have  a  new  trial,  on  the 
grounds  above  stated.  To  show  that 
wreck  is  a  royal  prerogative,  he  referred 
to  17  Edw^  2.  c.  ll.  (a) ;  and  that  a  pre- 
rogative in  the  hands  of  a  subject  beoomes 
a  franchise  (6) ;  Com.  Big.  Fraiichise,  G.  1 ; 


(a)  Chitty  on  Boyal  Prerogative,  148. 
lb)  Finch,  164. 


that  a  prerogative  right  will  not  pass  by 
general  words;  Com.  Dig.  Grant  (G.  6, 7), (a) 
and  Heddy  v.  Wheelhovse  {h) ;  which  case 
was  recognised  as  law  by  the  case  of  The 
Abbot  of  Strata  Mercella.(c)  With  respect 
to  the  fact  whether  or  not  Sutton  was 
parcel  of  Greetham,  it  was  contended 
that  the  meaning  of  the  passage  in  Domes- 
day had  been  mistaken. 

A  rule  nisi  having  been  granted, 
Wilde f  Serjt., (cZ)  showed  cause.  The 
authorities  which  have  been  cited  on  the 
subject  of  the  grant  of  a  prerogative  right 
by  the  Crown  are  not  disputed.  But  the 
grant  on  wliich  the  plaintiff  relies  is  not  a 
grant  from  the  Crown.  It  is  a  grant  from 
the  Duke  of  Lancaster ;  and  by  1  Edw.  4*. 
it  is  enacted  that  the  Duchy  of  Lancaster 
shall  be  held  by  the  King  separate,  and 
perpetually,  as  an  inheritance  distinct 
from  the  Crown,  as  largely  as  ever  it  had 
been  held  by  the  Duke  of  Lancaster Xe) 
This  was  enacted  to  secure  the  King  in 
those  unsettled  times  an  honourable  retreat 
in  case  of  his  being  deprived  of  the  Crown 
(4  Inst.  c.  36,  p.  205).  Grants  of  Duchy 
lands  are  made,  not  under  the  Great  Seal, 
but  under  the  Duchy  Seal,(/)  and  are  sub- 
ject to  the  same  incidents  as  a  grant  by  a 
private  person.  Then,  although  Sutton  is 
not  mentioned  in  the  grant,  it  is  clear 
from  the  decree  in  the  Exchequer  that  it 
is  part  of  the  manor  of  Greetham;  and 
the  intention  to  pass  all  that  belonged  to 
the  Duchy  in  that  manor  is  abundantly 
manifest.  That  the  right  to  wreck  was  in 
the  Duke,  at  least  in  reversion,  appears 
from  the  lease  of  it  to  Livingstone,  The 
general  words  in  the  ^rant  are  as  compre- 
hensive as  it  is  possible  to  employ,  and 
the  exceptions  expressly  made,  as  of  gold 
and  silver  mines,  &c.,  lead  to  a  strong  in- 
ference that  everything  was  meant  to  pass 
except  what  was  specifically  excepted. 
The  sufficiency  of  the  user  to  establish  a 
right  by  prescription  was  not  relied  on{g) ; 
but  it  was  contended  there  was  evidence 
sufficient  to  show  Sutton  to  be  parcel  of 
Greetham. 

Adams,  in  support  of  his  role :  Although 
the  Duchy  of  Lancaster  is  holden  sepa- 


(a)  The  case  of  Mines,  Flowden,  810,  3806 1 
The  King  v.  Capper,  5  Price,  217;  The  AUamey 
General  v.  The  Marquis  of  Doumshire,  5  Frice, 
269 ;  WooUey  v.  Attorney  General  of  Victoria, 
2  App.  Cas.  168 ;  Cruise,  5,  53. 

(6)  Cro.  Eliz.  591. 

(c)  9  Co.  Rep.  24. 

id)  Af  ter wards  Lord  Chancellor  (Lord  IVuro). 

(e)  Hardy's  Charters  of  the  Duchy  of  Lan- 
caster, 285 ;  Dyke  v.  Walford,  5  Moore,  P.O. 
484. 

if)  Hardy's  Charters,  162. 

(jg)  As  to  this,  see  Comyns's  Digest,  Franchise 
D.  8,  and  authorities  cited  in  Dyke  v.  Walfbrd, 
p.  478. 
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rately  from  the  Crown,  a  grant  of  Dachy 
property  is  enhject  to  all  the  incidents  of 
a  grant  of  Crown  property.(a)  And  not 
omy  is  it  clear  that  in'a  grant  by  the  Crown 
wreck  will  not  pass  under  general  words, 
but  it  is  equally  clear  that  an  immediate 
grant  by  the  Crown  in  fee  or  tail  of  pro- 
perty in  the  possession  of  a  person  other 
than  the  grantee,  nnder  an  unexpired  lease 
from  the  Crown,  not  recited  in  the  grant, 
is  void.  Case  of  Alton  Woods,  1  Co.  Eep.  45 ; 
Earl  of  BuOa/nd's  case,  8  Co.  Bep.  57. 
Com.  Dig.  Grant,  9,  10  BoU.  Abr.  Frero- 
gatiye,  9.  Here,  even  if  Sutton  were 
within  the  grant  of  6  Ocir,,  and  wreck 
would  pass  under  the  general  words  of 
that  grant,  yet  the  grant  was  void ;  for  it 
is  a  grant  to  Ha/rbord  and  others  in  fee, 
with  immediate  possession,  although  the 
ri^ht  to  wreck  was  in  the  possession  of 
Ltvmggtone,  under  an  unexpired  term  of 
years,  which  is  not  recited  in  the  grant. 

Upon  examining  the^  extract  from 
Domesday,  the  Court  were  of  opinion  that 
Sutton  was  not  within  the  manor  of 
Greetham;  bat  judgment  was  given  on 
another  point. 

Cwr,  ctdv.  vuU. 

Feb.  7,  1829.— Best,  C.J.:  The  points 
which  were  reserved  at  the  trial  were,  first, 
whether,  under  the  deed  of  6  Oar.'  1.  (sup- 

S  Jains  Sutton  to  be  within  the  manor  of 
reetham),  wreck  is  conveyed  to  the  person 
to  whom  that  grant  was  made,  and  tlu'ough 
that  person  to  the  plaintiff;  and,  secondly, 
supposing  wreck  not  to  be  conveyed,  whe- 
ther the  parol  evidence  is  sufficient  to 
support  a  prescriptive  claim.  I  will  shortly 
dispose  of  the  second  qiiestion.  The  parol 
evidence  cannot  support  a  prescriptive 
right  to  wreck,  because  it  appears  clearly, 
from  the  information  in  the  Duchy  Court, 
that  all  this  property  was  in  the  Crown  as 
late  as  in  the  reign  of  Cha/rlea  1,  and  if 
it  was  in  the  Crown  as  late  as  Cha/rlea  1, 
the  plaintiff  could  not  have  evidence  from 
whence  a  jury  might  infer  that  it  was  in 
those  whose  estates  the  plaintiff  hold 
from  time  of  memory.  It  seems  to  me, 
tiierefore,  to  be  impossible  (strong  as  the 
evidence  may  be)  that  the  plaintiff  can 
make  out,  in  this  case,  a  title  to  wreck  by 
pre8cription.(&) 

That  brings  me  to  the  other  question, 
whether  or  not  the  deed  of  the  6  Car.  1. 
conveys  wreck.     Now,  two  points  have 


(a)  Beg,  r.  Archbishop  of  Yorh,  Cro.  Elix. 
241 ;  Plowden,  217 ;  4  Inst  209  ;  Di/he  v.  Wai- 

ford,  5  Moore,  P.C.  484,  497. 

(b)  See  as  to  such  a  title  for  wreck,  The 
King  v.  Forfy-nine  Casks  of  Brandy ,  8  Uagg. 
257 ;  The  King  v.  Two  Casks  of  Tallow,  8 
Hagg.  294,  297  ;  Cbitty  on  the  Boyal  Preroga- 
tiYe,  149 ;  Palmer  on  Wreck,  6 ;  Hall  on  the 
Seashore,  edited  by  Moore,  844. 


been  made  on  that  deed ;  first,  that  wreck 
will  not  pass  under  general  words ;  and, 
secondly,  that  the  grant  is  void,  as  grant- 
ing in  possession  that  of  which  the  Crown 
hi^L  only  the  reversion.  There  can  be  no 
doubt  that  Sutton  was  a  place  the  wreck 
in  which  was  leased  by  indenture  in  the 
13  Jac.  1.  to  Livingstone ;  that  indenture 
is  a  lease  from  the  King  ;  and  it  is  mate- 
rial to  attend  to  this  circumstance,  that 
every  lease  from  the  King  must  be  en- 
rolled.(a) 

This  has  on  its  title,  **  from  9th  to  13th 
James  1,  folio  140."  It  is  made  between 
King  James  of  the  one  part,  and  John 
Livingstone,  Esq.,  one  of  the  grooms  of 
the  chamber  of  the  King,  of  the  other 
part.  It  grants  wreck,  and  also  all  and 
singular  the  profits  and  commodities  hap- 
pening and  arising  within  the  whole  honor 
of  Bolingbroke  (it  is  taken  that  Greetham 
is  a  part  of  the  honor  of  Bolingbroke), 
parcel  of  the  Duchy  of  Lancaster,  in  the 
county  of  Lincoln,  to  Livingstone  for  thirty- 
one  years.  In  the  decree  in  the  Duchy 
Court  of  Lancaster  this  lease  to  Livingstone 
is  recited  as  an  existing  lease.  Now,  at 
the  time  the  decree  in  the  Duchy  Court  of 
Litocaster  was  pronounced,  the  grant  of 
the  6  Car,  1.  haa  been  executed;  the  lease, 
therefore,  was  an  existing  lease  at  the  time 
of  the  6  Car,  1.  This  brings  us  to  the 
question  whether,  as  the  Eon^  had  granted 
a  lease  of  this  property,  and  had  not  re- 
cited that  lease  in  the  grant  of  the  fee 
in  perpetuity,  the  latter  grant  was  not,  by 
the  Common  Law  of  England,  altogether 
void  P  We  are  of  opinion  that  it  was  alto- 
gether void.  We  take  it  to  be  a  principle 
of  the  Common  Law  of  this  country  that, 
if  the  King  makes  a  grant  which  cannot 
take  effect  in  the  manner  in  which  it 
ought  to  take  effect  according  to  its  terms, 
we  must  conclude  that  the  King  has  been 
deceived  in  that  grant,  and,  therefore,  (&) 
that  the  grant  is  void.  The  grant,  indeed, 
does  not  contain  the  word  Sutton ;  but  I 
am  taking  it  now,  that  Sutton  is  a  part  of 
Greetham,  and  the  conveyance  applies  to 
Greetham  in  all  its  parts.  If  Sutton  bo 
not  part  of  Greetham,  the  plaintiff  is  a 
perfect  stranger,  and  cannot  have  the 
least  pretence  to  maintain  this  action. 
Assuming,  however,  that  Sutton  is  within 
Greetham,  in  our  opinion  it  is  not  well 
conveyed,  because,  navine  been  before 
granted  bv  lease,  and  that  Tease  not  being 
recited,  the  King  has  proposed  a  grant 
which  he  cannot  carry  into  effect.  Having 
already  leased  the  right  of  possession,  he 


(a)  See  CmiBe,  4, 12,  45. 

(6)  Parke,  B.,  in  Eastern  Archipelago  Co,  v. 
The  Queen,  2  E.  &  B.  p.  901 ;  Attorney  Gene^ 
ral  of  Duchy  of  Lancaster  v.  Duke  of  Lan- 
caster, 14  Q.aD.  p.  208. 
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proposes,  by  this  grant,  to  convey  the 
same  right  of  possession  to  another  per- 
son. Now,  it  would  bo  inconsistent  with 
the  King's  honour  (and,  as  it  is  stated  in 
a  case  to  which  I  shall  presently  refer,  the 
Common  Law  has  no  object  that  is  dearer 
to  it  than  to  preserve  that  honour),  it 
would  be  inconsistent  with  the  King's 
honour  that  he  should  grant  the  right  of 
possession  in  the  same  thing  to  two.  And, 
therefore,  the  latter  grant  is  altogether 
void.  If  the  King  is  deceived  in  his  grant, 
it  is  perfectly  clear  the  grant  is  void.  It 
cannot  be  supposed,  unless  he  is  deceived 
in  his  ^rant,  that  he  would  grant  to  A 
that  which  he  has  already  granted  to  B  : 
that  would  be  giving  occasion  to  litiga- 
tion, which  it  is  always  the  object  of  the 
King  to  prevent.  I  must,  however,  guard 
the  observation  I  am  now  making. 

The  attention  of  the  Court  has  been 
called  to  the  circumstance  of  this  being  a 
lease  from  the  King,  which  must  be 
enrolled;  and  the  doctrine  which  I  am 
now  laying  down  is  applicable  only  to 

grants  so  enrolled ;  because,  if  an  indivi- 
ual  grants  a  lease,  and  the  estate  of 
which  that  individual  grants  a  lease  after- 
wards comes  to  the  King,  if  the  King 
regrants  that,  as  the  subject  could  not 
know  with  certainty  that  there  was  a  pre- 
viously existing  lease,  the  position  I  have 
been  laying  down  would  not  apply. (a) 
The  doctrine  that  I  am  delivering  is 
applicable  to  a  case  where  the  subject  has 
the  means  of  knowing  the  existence  of 
that  lease,  and  it  is  his  duty  to  inform  the 
King  of  its  existence. 

This  lease,  granted  by  James  1,  was  a 
lease  enrolled,  and  the  persons  under 
whom  the  plaintiff  claims,  when  they 
accepted  the  grant  of  the  6  Gar,  1.  had 
the  means  of  knowing  of  the  existence  of 
the  lease.  In  the  case  of  the  Earl  of 
Builand,{y)  it  was  decided  that  where  one 
is  an  officer  for  life,  if  the  King,  without 
reciting  that  such  a  one  was  an  officer  for 
life,  grants  the  office  to  another  for  life, 
the  second  grant  is  void  for  want  of  such 
recital ;  but  no  book  says  that,  if  the  King 
recites  the  first  grant,  and  also  recites 
that  the  officer  is  alive,  this  last  grant 
shall  be  void  for  want  of  certainty.  It 
will  be  seen  that  the  present  case  turns  on 
precisely  the  same  principle.  If  the  King 
grants  an  office  for  life,  and  grants  the 
same  office  to  another,  it  might  be  argued 
that  the  two  estates  might  co-exist, 
because  the  second  grant  might  give  an 
interest  after  the  first  life  is  determined. 
But  still  it  is    void   altogether.      Why? 


(a)  Chitty  on  the  Royal  Prerogative,  897; 
Cruise  5,  58. 

(6)  8  Co.  Bep.  67a. 


Because  it  professes  to  give  an  immediate 
interest,  and  that  immediate  interest  the 
King  cannot  give,  because  the  office  is 
full,  and  there  is  a  possibility  that  the 
King  has  been  deceived.(a)  But  if  there 
had  been  a  recital  of  the  former  grant, 
and  also  a  statement  of  the  fact  that  the 
former  grantee  was  still  alive,  it  is  then 
clear  that  the  King  could  not  have  been 
deceived,  and  the  grant  will  have  the 
effect  of  giving  to  the  person  in  whose 
favour  it  is  made,  the  estate,  the  office, 
after  the  life  of  the  first  grantee.  Apply 
that  principle  to  the  present  case ;  if  the 
King  had  recited  this  lease,  although  he 
had  granted  the  fee-simple  during  the 
existence  of  that  lease,  it  would  have  been 
clear  from  the  recital  that  he  knew  of  the 
lease;  but  he  does  not  recite  the  lease, 
and  therefore  it  must  be  taken,  when  he 
makes  another  grant  which  cannot  be 
immediately  earned  into  effect,  although 
according  to  its  terms  it  is  immediately 
to  be  carried  into  effect,  that  the  King  is 
deceived,  and  that  therefore  the  second 
grant  is  void. 

The  next  case,  that  of  Alton  Woods, i}>) 
is  entitled  to  the  greatest  consideration, 
because  it  came  on,  on  a  writ  of  error, 
before  eight  judges,  that  is,  all  the  judges 
of  England  except  the  barons  of  the 
Exchequer.  The  opinion  of  the  judges 
has  also  the  confirmation  of  my  Lord 
Chancellor  Egerton,  afterwards  my  Lord 
EUesmere.  The  judges  in  that  case  say, 
when  the  King  makes  a  lease  for  life  or 
years  and  afterwards,  without  reciting 
this  lease,  grants  the  land  in  fee  or  in  tail, 
although  tne  King  is  stated  to  make  this 
g^nt  ex  certd  scientia  et  mero  motu,  the 
said  grant,  without  recital,  is  void  by 
reason  of  the  Common  Law,  because  the 
King  is  deceived  in  his  grant  when  he  in- 
tends to  grant- that  in  possession  which  can- 
not take  immediate  effect,  which  the  King 
doth  propose  and  intend,  (c)  Afterwards 
Lord  Keeper  Egerton  says,  the  opinions 
of  the  judges  are  perfectly  satisfactory  to 
me.  My  Lord  Treasurer  expressed  the 
same  opinion  and  the  Lord  Keeper  says, 
the  King  ought  to  be  informed  of  his  own 
estate,  whether  it  be  in  possession  or 
reversion.  So  that  my  Lord  Keeper 
distinctly  states  the  principle  on  which  we 
are  now  putting  this  case.  **  You,  the 
subject,  who  knew  of  the  lease,  ought  to 
inform  the  King  of  the  lease,  and  then 
you  will  see  whether  he  will  make  a  grant 
whiloh  he  cannot  completely  carry  into 
effect  during  the  existence  of  that  lease." 

(a)  Gledstanes  v.  Sandwich  {Earl  of), 
4  M.  &  G.  995, 1028 ;  Great  Eastern  RaUway 
Co,  V.  Goldsmid,  8  App.  Cas.  p.  941. 

(6)  1  Co.  Rep.  41. 

(c)  lb.  49. 
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In  Com,  Dig.  tit.  Grant  (G.)  10,  and  in 
B6U,  Abr.  tit.  Prerogative  of  the  Kina, 
a  great  number  of  cases,  which  it  womd 
be  a  waste  of  time  to  state  to  the  Coart, 
are  collected,  in  which  the  distinction  is 
taktti  which  I  have  before  mentioned, 
that  if  a  lease  from  the  King  be  enrolled, 
a  snbseqnent  grant  of  the  same  estate,  not 
reciting  the  lease,  is  Yoid.  So  that  the 
doctrine  of  these  two  cases,  which  has 
been  confirmed  by  several  others,  has 
become  the  settled  law  of  the  land,  and 
has  been  adopted  into  the  most  respectable 
text-books. 

But  it  has  been  argued  that  these  lands 
belonged  to  the  Duke  of  Lcmcaster,  and 
and  that  the  statute  of  Henry  4  separates 
the  lands  of  the  Duke  of  Lanoaster  from 
the  lands  of  the  King.  That  is  perfectly 
true ;  but  although  the  lands  are  separate, 
by  whom  are  they  heldP(a)  Are  they 
held  by  a  mere  Doke  of  Lancaster  ?  Or, 
when  the  King,  as  Duke  of  Iiancaxier^  is 
the  identical  person,  are  they  held  by  the 
King  P  Does  the  King  descend  from  his 
high  estate,  to  hold  lands  in  any  part  of 
the  kingdom  upon  difTerent  terms  from 
those  on  which  he  holds  all  his  estates  P 
It  would  be  inconsistent  with  the  dignity 
of  the  King  that  he  should  do  so;  and 
therefore  it  has  been  decided  that, 
although  he  holds  lands  as  Duke  of 
Lancaster,  he  holds  them  as  Kin^  also ; 
and  that  all  the  prerogative  and  privileges 
of  the  King  belong  to  him  with  reference 
to  those  lands,  the  same  as  they  do  with 
reference  to  lands  which  belong  to  him  im- 
mediately in  right  of  his  Grown.  In  the 
case  of  The  Queen  v.  The  Archbishop  of 
Yorh,{h)  the  question  was  whether  a  double 
and  treble  usurpation  of  an  advowson  put 
Queen  EUaabeth  out  of  possession  of  an 
advowson  which  she  haa  in  the  right  of 
the  Duchy  of  Lancaster^  And  it  was  ad- 
judged that  it  did  not.  What  is  the  reason 
g^ven  for  it? 

«  For  she  shall  haye  her  privilege  in  this  as  if 
it  had  been  in  right  of  the  Crown." 

Here  is  an  express  opinion  of  the  whole 
Court  that  the  King  or  Queen  has  the 
same  privilege  with  respect  to  the  Duchy 
lands  that  they  have  with  respect  to  lands 
which  belong  to  the  Crown.  In  Plotoden'a 
Commentaries,  217,  which  is  called  the 
great  case  of  the  Duchy  of  Lancaster,  in 
which  a  question  was  referred  to  all  the 
judges  to  give  their  opinion  with  respect 
to  certain  leases  that  had  been  grantea  by 
King  Edward  6,  during  his  minority,  the 
judges  use  these  words : — 


(a)  Hardy's  Charters,  102,  144;    Plowden, 
214  ;  and  Baines's  Lancashire,  2,  689. 
(6)  Cro.  Eli2.  241. 


"  wherefore  it  seemed  to  them  that  the  whole 
intent  of  Henry  4,  and  the  Charter  and  Act  was 
only  to  sever  the  lands,  &c.  of  the  Duchy  from 
the  hereditaments  of  the  Crown,  bnt  not  in 
person,  so  long  as  by  the  grace  of  God  the  Crown 
and  the  Duchy  should  continue  and  abide  to- 
gether in  the  blood  of  the  Duke  of  Lancaster 
and  of  the  mother  of  Henry  4 ;  and  that  if  the 
Crown  should  afterwards  by  any  means  be  taken 
out  of  the  blood  of  the  Duke  of  Lancaster, 
that  yet  the  said  Duchy  should  continue  in  the 
blood  of  the  said  Duke.  So  that  the  intent  of 
the  Charter  may  be  satisfied  without  derogating 
from  the  person  of  the  Kin^,  or  destroying  the 
dignity  or  pre-eminence  whi&  the  law  attributes 
to  it." 

Nothing  can  be  more  express  than  this ; 
he  has  separate  estates ;  estate  A  belong- 
ing to  his  Crown  estate,  and  B  belonging 
to  his  Duchy  of  Lancaster.  Although  he 
holds  A  as  oelonging  to  his  Duchy,  he 
holds  it  also  as  King,  and  he  has  the  same 
privileges  and  immunities  as  he  has  witii 
respect  to  his  other  property  ;  and  so  the 
judges  determined  in  that  case.  Al- 
though Edward  6  had  granted  a  lease 
of  the  estate  before  he  was  twenty-one, 
that  lease,  which  would  have  been  bad  in 
case  he  had  been  mere  Duke  of  La/ncaster, 
yet  as  he  was  also  King  of  England  at  the 
same  time,  was  good.  Lord  Coke  puts  this 
very  strongly  in  4  Inst.  209  : — 

<*  All  this  appeareth  by  that  great  and  grave 
resolution  of  the  case  of  the  Duchy  of  Lan- 
caster, reported  by  Mr.  Plowden,  that  no 
statute  now  in  force  doth  separate  the  Duchy 
from  the  person  of  the  King,  nor  to  have  the 
person  of  the  King  separate  from  the  Duchy, 
nor  to  make  the  King  Duke  of  Lancaster, 
having  regard  to  the  possessions  of  the  Duchy, 
nor  to  alter  the  quality  of  the  person  of  King 
Henry  7,  but  only  that  the  King  should  have  to 
hun  and  his  heirs  the  said  Duchy  separate  from 
his  other  possessions.  In  which  case  the 
Duchy  at  the  least  is  joyned  to  the  person  of 
Henry  7,  and  to  his  heirs,  and  the  person  of  the 
King  remains  as  it  did  before ;  for  nothing  is 
said  to  the  quality  of  the  person  of  the  King, 
nor  to  the  alteration  of  his  name.  And  the  person 
of  the  Kin^  shall  not  be  enfeebled,  becaune  the 
Duchy  is  given  to  the  King  and  his  heirs,  but 
remains  always  of  full  age  as  well  as  to  gifts  as 
grants  by  hun  made  as  to  administration  of 
justice ;  whereupon  it  was  resolved,  that  lease 
made  by  Edward  6,  being  within  age,  of  lands, 
either  within  the  county  of  Lancaster,  or 
without  parcel  of  the  Duchy  (the  royall  and 
politick  capacity  of  the  King  being  not  al- 
tered), were  not  voidable  by  his  nonage ;  a 
just  resolution,  and  tending  to  the  safety  and 
quiet  of  purchasers  and  farmers,  and  proveth 
directly  that  the  royal  and  politic  capacity  of 
the  King  being  not  altered  (as  to  these  posses- 
sions), tne  letters  patent  of  the  King  of  these 
possessions  under  the  Duchy  seal  are  of  record  ; 
and  we  find  no  opinion  in  our  books,  or  any- 
thing in  any  record,  that  we  remember,  against 
this." 
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This  is  abundantly  satisfactory,  and 
sufficient  to  show  that  there  is  no  dis- 
tinction between  the  privileges  of  the 
King  as  Duke  of  Lancaster,  and  the  pre- 
rogatives of  the  King  as  King  of  Eng- 
land.(a)  If  it  be  bo,  then  reverting  to 
what  I  have  already  stated,  that  by  the 
prerogative  of  the  King,  if  the  King  is 
deceived  in  his  grant,  the  grant  is  alto- 
gether void ;  and  it  appearing  by  decided 
cases,  that  it  must  be  taken  that  the  King 
is  deceived  in  his  grant  when  he  grants 
that  which  he  cannot  give  according  to 
the  terms  of  his  grant ;  it  appearing  also 


(a)  Sec  the  Case  of  the  County  Palaline  of 
Wexfordy  Davies,  159,  169  ;  Dyke  v.  Waif  or  d, 
5  Moore,  T.C.  434. 


that  at  the  time  the  grant  of  6  Car.  1.  was 
executed,  the  property  granted  was 
already  in  the  possession  of  Livingstone, 
under  a  lease  for  years,  and  that  that 
lease  had  several  years  to  run,  the  grant 
ot  the  6  Car.  1. is  altogether  void;  and  for 
these  reasons  we  are  of  opinion  a  non-suit 
should  be  entered. 
Rule  absolute  for  entering  a  non-suit,  (a) 


Materials  made  use  of. — The  above  report 
is  taken  from  5  Bing.  340. 

{a)  See  as  to  this  decisioD,  the  remarks  of 
the  Earl  of  Selbome,  L.C.,  in  Great  Eastern 
Railway  Co.  v.  Goldsmid,  3  App.  Cas.  p.  940. 
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HARDING,  Plaintiff  in  Error,  against  POLLOCK  and  Another, 

Defendants  in  Error. 


Decision  of  the  House  of  Lords  on  June  10, 1829,  as  to  the  Right 
OF  the  Crown  and  the  Custos  Rotulorum  in  regard  to  the 
Appointment  of  Clerk  of  the  Peace.  (Reported  in  3  Bligh,  N.S., 
161,  6  Bing.  25,  and  1  Dow  &  Clark,  453.) 

The  defendants  in  error  saed  the  plaintiff  in  error  for  monej  had  and  received  to  their  use. 

On  the  trial  of  the  action  in  Duhlin  a  special  yerdict  was  foand  that  bj  letters  patent  nnder 
the  Great  Seal  of  Ireland  dated  30rh  July,  1798,  the  Crown  granted  to  the  defendants  in  error, 
J.  &  A.  H.  C.  Pollock,  the  office  of  clerk  of  the  peace  throughout  the  province  of  Leinster  and 
twithin  every  county  thereof,  except  Kilkenny,  for  their  lives  and  the  life  of  the  survivor  of  them ; 
that  King's  County  is  within  Leinster ;  the  defendants  executed  the  duties  of  the  office  in  Kind's 
County  until  1800 ;  that  by  an  Act  of  Philip  and  Mary,  passed  in  1556,  one  part  of  the  counties 
of  Leix,  Slievemarge,  Irry,  Glinmaliry,  and  Offaly  was  formed  into  King's  County  and  the  residue 
into  Queen's  County;  that  from  1556  to  1798  the  sovereigns  of  Ireland  wero  accustomed  to 
ajppoint  clerks  of  the  peace  of  King's  County ;  that  from  1760  tol819the  Custos  Rotulorum  has, 
with  two  exceptions,  appointed  them,  and  that  the  Earl  of  Drogheda,  Custos  Botulorum,  duly 
i^pointed  Harding,  the  plaintiff  in  error,  in  1789,  who  has  executed  the  duties  of  the  office  and 
received  the  fees  without  interruption. 

The  Court  of  Common  Pleas  in  Ireland  gave  judgment  for  the  plaintiffs  (the  defendants  in 
error),  which  was  affirmed  by  the  Court  of  Exchequer  Chamber  in  Ireland. 

On  writ  of  error  to  the  House  of  Lords,  the  judgment  was  roversed. 

The  history  of  justices  and  the  Custos  Botulorum  commented  on. 

Appointment  of  Clerk  of  the  Peace  by  Custos  Rotulorum, 
By  the  judges  on  ifuestions  put  by  the  House  of  Lords  (Bayley,  J.,  dissenting) — 

That  the  appomtment  of  clerk  of  the  peace  in  Kind's  County  belongs  bom  in  England  and 
Ireland  to  the  Custos  Botulorum  as  incident  to  his  office  (a)  and  not  to  the  Crown ;  and 
that  this  was  so  prior  to  the  English  Act  87  Hen.  8.  c.  I.,  which  is  merely  declaratory. 

Bight  of  the  Crown  as  to  appointments  in  Courts  of  Justice. 
Bj  Littledale,  J.— 

If  Uie  Crown  constitutes  a  court,  either  by  prerogative  or  under  statute,  the  Crown  may 

appoint  the  judges  and  officers,  but  if  the  statute  authorises  the  Crown  to  appoint  the 

judges,  and  is  sUent  as  to  the  officers,  the  appointment  of  the  officers  rests  with  the 

court  itself  but  may  bv  prescription  or  otherwise  be  vested  in  some  member  of 

the  court    Thus  the  right  of  die  Chief  Justice  of  the  Queen's  Bench  to  appoint  the 

officers  of  the  court  has  been  acquired  by  prescription. 
If  the  Crown  has  once  waived  the  right  of  i^pointing  officers  it  cannot  afterwards  interfere. 
Consequently  the  justices  in  sessions  would  have  the  right  to  appoint  the  necessary  officers 

if  no  Custos  Botulorum  had  been  appointed. 
The  legal  custody  of  the  records  is  in  the  justices,  the  actual  custody  is  in  the  Custos 

Botulorum. 
The  offices  of  Custos  Botulorum  and  clerk  of  the  peace  are  offices  created  within  legal 

memory,  and,  therefore,  there  can  be  no  prescription  affecting  them. 
The  clerk  of  the  peace  as  well  as  the  clerk  of  assize  is  clerk  and  attorney  for  the  Crown 

as  regards  those  matters  which  affect  the  Crown. 
A  new  county  will  follow  the  rule  of  old  counties. 
The  rights  of  the  Crown  and  other  persons  in  England  touching  the  formation  of  courts  of 

justice  are  the  same  in  Ireland  by  virtue  of  Poyning's  law. 

(o)  See  40  &  41  Viet  o.  56.  s.  8,  as  to  Ireland,  and  51  &  58  Vict.  c.  41.  s.  88  (8),  as  to  England. 


Thifl  was  a  writ  of  error  from  the  judg- 
ment of  the  Court  of  Exchequer  Chamber 
in  Ireland,  aflBrming  the  judgment  of  the 
Court  of  Common  rleas  in  Iroland  in  this 

CMlBe. 

The  Plaintiff  in  error  claimed  the 
office  of  Clerk  of  the  Peace  for  the  King's 
County  in  Ireland,  and  bad  been  sereral 


years  in  possession  of  it  under  an  appoint- 
ment by  the  Custos  Botulorum  of  the 
county.  The  Defendants  in  error  claimed 
the  same  office  under  letters  patent  from 
the  Crown. 

The  action  was  brought  for  money  had 
and  received,  to  ascertain  whether  the 
right  to  make  such  appointments  for  that 
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county  was  in  the  Crown  or  in  the  Gustos 
Eotulorum.(a) 

The  Defendant  below  pleaded  two  pleas : 
first,  the  general  issue  ;  and,  secondly,  the 
Statute  of  Limitations,  on  both  of  which 
issue  was  joined ;  but,  as  the  Plaintiffs 
below  sought  only  to  establish  their  right, 
no  question  arose  on  the  second  plea,  the 
object  of  which  merely  was  to  cover  the 
profits  received  more  than  six  years  before 
the  commencement  of  the  action. 

The  case  was  tried  before  Lord  Norbukt, 
at  the  sittings  after  Michaelmas  Term, 
1819,  the  venue  being  laid  in  the  county 
of  the  city  of  Dublin. 

At  that  trial  a  special  verdict  was 
found  stating  in  substance,  as  follows  : — 

"That  His  late  Majesty  King  George  the 
Third,  by  letters  patent,  under  the  great  seal  of 
Ireland,  dated  the  30th  of  July.  1798,  granted 
to  the  said  John  Pollock  and  Arthur  Hill  Com- 
wallis  PoUock  (the  defendants  in  error)  the 
oflBce  of  Clerk  of  the  Peace  within  and  through- 
out the  province  of  Leinster,  in  Ireland,  and 
within  every  county  thereof,  except  Kilkenny,  to 
hold  for  Uieir  lives,  and  the  life  of  the  survivor 
of  them,  which  letters  patent  were  duly  enrolled 
in  the  Rolls  Office,  on  the  4th  of  August,  1798, 
and  were  duly  accepted  by  the  said  John 
Pollock  and  Arthur  Hill  Comwallis  Pollock, 
and  that  they  are  fit  and  proper  persons  to  hold 
the  said  office ;  and  that  hy  the  said  patent,  they 
duly  obtained  possession  of  the  said  office  in 
the  King's  County,  and  exercised  the  duties 
thereof  by  them  and  their  sufficient  deputies, 
until  the  year  1800. 

*'  That  the  King's  County  is  in  the  province  of 
Leinster,  and  is  one  of  the  counties  thereof; 
and  that  by  an  Act  of  Parliament  in  Ireland,  of 
tfie  3rd  and  4th  of  Philip  and  Mary,  and  in  the 
year  of  our  Lord,  1556,  it  was  enacted,  that  the 
King  and  Queen,  and  her  successors,  should  be 
entitled  to  the  counties  of  Leix,  Slievemarge, 
Irry,  Glinmaliry,  and  Offaly,  and  that  for 
making  them  shire  grounds  a  certain  portion  of 
the  said  counties  should  horn,  thenceforth  be  a 
shire  or  county  by  the  name  of  the  King's 
County,  and  that  the  residue  should  be  a  county 
by  the  name  of  the  Queen's  County.(6) 

"  That  from  the  year  1556,  (at  which  time  it 
appears  by  the  Act  of  Parliament  that  the  lands 
comprised  within  the  King's  County  were  first 
made  a  shire  by  the  name  of  King's  County,) 
the  Kings  and  Queens  of  Ireland  have  nominated 
and  appointed,  and  heen  used  or  accustomed  to 
nominate  and  appoint,  fit  persons  to  fill  the 
office  cf  Clerk  of  the  Peace  for  the  King's 
County  to  the  year  1798 ;  and  that  the  Custodes 
Rotnlorum  of  the  county  have  appointed  per- 


(o)  See  Bagwell's  Ireland  under  the  Tudors, 
I.,  299. 

(6 )  As  to  testing  the  right  to  an  office  by  action 
for  money  had  and  received,  see  Manning's  Ser- 
viena  ad  Legem,  84 ;  Croshie  v.  Hurley,  1  Al.  & 
Nap.  481 ;  Kennedy  v.  Gregg,  8  Ir.  L.R.  225 ; 
Bullen  &  Leake,  8rd  ed.,  47. 


sons  to  fill  that  office  in  the  said  county,  from 
the  year  1760  to  the  present  time,  who  have  held 
and  enjoyed  the  said  office  accordingly,  and 
received  the  emoluments  thereof,  with  the  excep- 
tion of  Hugh  and  Andrew  Carmichael,  appointed 
by  the  Crown ;  and  of  one  James  Cowly,  the 
deputy  of  the  said  John  Pollock,  who  were 
severaUy  in  possession  under  the  Crown."(a) 

The  special  verdict(6)  then  stated: 
Letters  patent  of  his  late  Majesty,  bearing 
date  October  30th,  1766,  and  dnly  en- 
rolled, hj  which  the  Earl  of  Drogheda 
was  appointed  Gustos  Eotulomm  of  said 
county  during  his  Majesty's  pleasure ; 
and  it  then  set  out  a  writing,  under  hand 
and  seal,  whereby  the  said  Lord  Drogheda, 
in  1772,  appointed  Edward  Moore  Dowden, 
Clerk  of  the  Peace  and  deputy  Gustos 
Eotulorum  of  the  said  county,  during  the 
pleasure  of  the  said  Earl :  And  finds,  that 
the  said  Dowden  took  upon  himself  the 
execution  of  the  duties  of  the  said  oflBce, 
and  executed  the  duties  and  received  the 
emoluments  thereof,  until  his  death  in 
in  1789 :  (And  then  sets  out  an  appoint- 
ment of  the  said  Henry  Harding  (the 
Plaintifi*  in  error)  in  the  said  year  to  the 
said  office,  by  the  said  Lord  Drogheda, 
under  hand  and  seal,  during  good  be- 
haviour). And  finds  that  the  said  Harding 
was  and  is  a  proper  person  to  hold  the 
said  office,  and  did  all  things  necessary  to 
qualify  him  to  hold  the  said  office,  and  to 
make  him  a  complete  Clerk  of  the  Peace, 
and  was  admitted  to  the  said  office  and 
took  on  him  the  duties  thereof,  and  has 
continued  from  thence  to  the  present  time 
to  execute  the  duties  and  receive  the 
emoluments  thereof,  without  interruption 
by   anv  person,   and  conducted  himself 

Cperly  therein ;  and  that  the  said  Lord 
gheda  is  still "  (at  the  time  of  finding 
said  verdict)  **  Gustos  Rotnlorum  of  said 
county." 

The  special  verdict  then  find,  that 
within  the  last  six  years  the  Defendant 
received  fees  and  emoluments  of  the  said 
office  to  the  amount  of  one  shilling ;  and 
with  the  formal  conclusion  submits  the 
right  to  the  Court. 

On  this  special  verdict  the  Court  of 
Common  Pleas  in  Ireland,  in  Trinity 
Term,    1821,  after  full  argument,    gave 

(a)  Compare  the  finding  in  Kennedy  v.  Gregg, 
8  It.  L.  R.,  p.  280. 

(6)  The  special  verdict  is  inconsistent  in 
stating  that  the  defendants  in  error  were  in 
possession  for  two  years,  and  subsequently 
stating  that  the  plaintm  in  error  was  in  posses- 
sion during  the  same  two  years  and  received 
the  fees  and  emoluments  without  any  interrup- 
tion. The  Lord  Chancellor  sug^ted,  as  an 
explanation,  that  the  defendants  m  error  never 
received  the  fees. 
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judgment  onanimoasly  in  favonr  of  John 
ToUoch  and  Arihur  EiU  OomwaMis  FoUoch, 
the  Plaintiffs  in  the  action. 

From  this  judgment  Henry  Hcvrding,  the 
Defendant  in  the  action,  brought  a  writ  of 
eiTC»>  returnable  into  the  Court  of  Ex- 
chequer Chamber  in  Ireland,  where  he 
assigned  the  general  error  only. 

The  case  was  again  A1II7  argued  in  that 
Court,  which  in  June  1823  afiSrmed  the 
judgment  of  the  Court  of  Common  Fleas, 
two  of  the  Judges  dissenting ;  whereupon 
the  original  Defendant  brought  his  writ  of 
error  returnable  into  Parliament,  where 
he  again  assigned  the  general  error. 

The  case  was  argued  before  the  House 
of  Lords,  first  in  1827,  and  afterwards 
before  the  Judges  in  1828. 

Eor  tiie  Plaintiff  in  error :  Oainph€U.(a) 

For  the  Defendants  in  error :  The  Sch 
licitor-Oeneral  (6)  and  Brougham.{c) 

{At  the  close  of  the  argument  the  Lord 
Chancellor  (d)  stated  that  he  proposed  to 
put  to  Ihe  judges  certain  questions.] 

On  April  22, 1828,  the  following  ques- 
tions  were  proposed  by  the  Lord  Chancellor, 
and  put  by  the  House  to  the  judges  for 
their  opinions: — 

^Fint,  whether  the  appointment  to  the  office 
of  Clerk  of  the  Peace  within  the  shires  of 
England  did,  by  law,  preTiously  to  the  passing 
of  the  Act  87  Men,  8.  c.  1.,  belong  of  right  to 
the  Crown  or  to  the  Custos  Botolonun  of  the 
shire  by  virtne  of  his  said  office,  or  to  any,  and 
to  what  person  or  persons  ? 

'*  Secondly,  whether  the  appointment  to  the 
office  of  the  Clerk  of  the  Peace  within  the  shires 
of  Ireland  did  by  law,  in  and  previously  to  the 
year  1800,  belong  of  right  to  the  Crown  or  to 
the  Custos  Botolonun  of  the  said  shire,  by 
Tirtae  of  his  said  office,  or  to  any,  and  what 
other  person  or  persons  ? 

**  Thirdly,  whether  the  right  to  appoint  to  the 
office  of  the  Clerk  of  the  Peace  within  the 
Kinff's  County  in  Irdand  did  by  law,  in  and 
prenoos  to  the  year  1800,  belong  to  the  Crown 
or  to  the  Costos  Eotolonim  of  the  said  shire,  by 
▼irtne  of  his  said  office,  or  to  any  and  what  other 
person  or  persons  ?  ** 

On  the  18th  Hay,  1829,  the  judges  de- 
liyered  their  opinions  as  follows  t— 

LiiTLBDALE,  J. :  Upon  the  first  question, 
I  am  of  opinion  that  the  right  to  appoint 
to  all  offices  connected  with  the  admini- 
Btaration  of  justice  is  vested  in  the  Crown 
by  the  royal  prerogative,  and  if  the  Crown, 
W  its  royal  prerogative,  constitutes  a  new 
CJourt  of  Justice,  it  may  appoint  the  judges 
of  the  Court  and  all  the  subordinate  offices, 
upon  sudi  terms  as  it  shall  think  proper. 
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(a)  Afterwards  Lord  Chancellor. 
lb)  Undal,  afterwards  Chief  Justice  of  the 
Court  of  Common  Pleas. 

(c)  Afterwards  Lord  Chancellor. 

(d)  Lord  Lyndhurst. 


So  also  if  the  Crown,  by  virtue  of  an  Act 
of  Parliament,  is  authorised  to  constitute 
a  Court,  it  may  appoint  the  judges  of  that 
Court,and  also  the  officers,  in  such  a  manner 
as  it  may  deem  most  expedient  to  carry 
into  effect  the  object  of  the  legislature. 
But  if  in  the  constitution  of  a  court  formed 
under  the  authority  of  Parliament,  the 
Crown  is  to  appoint  the  judges  alone,  but 
not  the  officers  of  the  Court,  the  Act  being 
silent  as  to  the  appointment  of  any  officer^ 
then  I  apprehena,  as  a  matter  of  law,  the 
power  of  appointing  the  officers  belongs  to 
the  Court  itself,  or  to  some  member  or 
members  of  the  Court  to  whom  particular 
duties  are  assigned,  and  who  in  the  dis* 
charge  of  these  dudes  must  commit  the 
performance  of  the  minor  part  of  these 
duties  to  some  subordinate  officer  or 
clerk(a) ;  and  if  the  Crown,  having  the 
right  of  appointing  the  officers,  has  once 
waived  it,  and  has  suffered  either  the 
judges  of  the  Court  at  large,  or  some  par- 
ticular judge,  to  whom  speciiJ  powers  are 
confided,  to  appoint  the  officers  necessary 
to  conduct  the  subordinate  business  of  the 
Court,  then  I  apprehend  the  Crown  cannot 
afterwards  interfere  and  take  from  the 
Court  or  particular  members  tiie  appoint- 
ment of  the  subordinate  officers.  For. 
otherwise  ^eat  confusion  would  ensue  in 
the  administration  of  such  officers,  acting 
under  the  authority  of  the  Court,  but 
liable  to  be  displaced,  and  the  Crown  by 
allowing  the  Court  to  appoint  the  officers 
in  the  first  instance  has  manifested  its  in- 
tention that  that  should  be  the  course  of 
proceeding  in  the  administration  of  justice 
in  that  Court.  If  I  am  right  in  taking 
this  view  of  the  subject,  I  think  it  wiD 
follow  that  the  appomtment  to  the  office 
of  Clerk  of  the  Peace  within  the  shires  of 
England  did  by  law  previously  to  the 
passing  of  the  Act  of  2^7 Henry  8th.  cap.  1., 
belong  of  right  to  the  Custos  Botulorum 
of  the  shire,  by  virtue  of  his  office. 

The  office  of  Custos  Botulorum  and  that 
of  Clerk  of  the  Peace  are  offices  created 
within  time  of  legal  memory :  no  imme- 
morial usage  or  prescription  can  therefore 
be  applied  to  eitner  of  mem.  But  if  it  be 
true  that  in  the  cases  of  Courts,  or  superior 
officers  entrusted  with  the  administration 
of  public  justice,  the  principle  be  recog- 
nised that  the  members  of  the  Court,  or 
some  superior  officer,  have  appointed  the 
subordinate  officers  or  clerks  to  assist  in 
the  administration  of  justice,  then  I  take 
it  on  the  creation  of  new  Courts  or  superior 
officers  within  time  of  memory,  the  same 

(a)  8  Inst  425;  R.  y.  O' Grady,  Greene's 
report  of  trial  at  bar,  168, 176,  and  184 ;  Penne- 
fiftther,  C. J.,  in  Kennedy  y.  Gregg,  8  Jr.  L.  B. 
258. 
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principle  will  apply,  that  the  Court  or 
superior  oflScer,  as  the  case  may  be,  has, 
as  incident  to  the  Court  or  office,  a  right 
to  appoint  the  subordinate  officers  or 
clerks,  saving  always  the  right  of  the 
Crown,  on  the  first  creation  of  the  Court 
or  superior  office,  to  constitute  and  regu- 
late it  as  it  thinks  proper,  both  as  to  the 
subordinate  officers  and  clerks,  and  in 
other  respects  as  the  Crown  thinks  fit. 

The  oldest  authority  that  recognises  this 
Common  Law  principle  is  the  statute  of 
Westminster,  2nd,  13  Ed,  1.  st.  1.  cap. 
30, 

"  that  all  justices  of  the  bench  from  henceforth 
shall  have  their  circuits  clerks,  to  enrol  all  pleas 
pleaded  before  them,  like  as  they  have  used  to 
have  in  time  passed." 

And  Lord  Coke,  in  commenting  upon 
this  statute,  in  2nd  Institute,  425,  says 
that  this  power 

**  is  as  antienily  they  used  to  have,  that  is,  as  by 
the  Common  Law.'* 

And  he  states  the  reason  why  this  clause 
of  the  Act  was  passed,  that  the  King  had 
been  informed  that  he  might  appoint  the 
officers  on  the  circuits,  which  this  writer 
declares  to  belong  to  the  justices,  and  that 
they  enjoyed  the  same  of  ancient  time, 
that  is  by  the  Common  Law ;  and  then  he 
goes  on  to  give  the  reasons  of  the  justices 
having  this  power.  (At  present,  indeed, 
the  senior  judge  appoints,  and  has  done 
for  a  considerable  time  past ;  how  this  has 
happened  I  cannot  now  ascertain,  whether 
the  second  judge  had  acquiesced  in  the 
senior  judge  appointing  so  long  that  it 
cannot  now  be  objected  to,  or  whether 
the  practice  in  modem  times  may  be 
evidence  of  a  usage  before  the  time  of 
legal  memory,  bo  as  to  found  a  right,  such 
as  the  statute  referred  to  on  ancient  usage) 

''And  the  reason  thereof  is  twofold.  1.  For 
that  the  law  doth  ever  appoint  those  that  have 
the  greatest  knowledge  and  skill  to  perform  that 
which  is  to  be  done.  2.  The  officers  and  clerks 
are  but  to  enter,  enroll  or  effect  that  which  the 
justices  doe  adjudge,  award,  or  order,  the  insuffi- 
cient doing  whereof  maketh  the  proceeding  of  the 
justices  erroneous,  than  the  which  nothing  can  be 
more  dishonourable  end  grievous  to  the  justices, 
and  prejudiciall  to  the  party;  therefore  the  law, 
as  here  appeareth,  did  appropriate  to  the  justices 
the  making  of  their  owne  clerks  and  officers,  and 
80  to  proceed  judicially  by  their  own  instruments ; 
and  that  this  was  the  Common  Law.  The  King 
cannot  grant  the  office  of  the  shire  or  county 
clerk"  (who  is  to  enter  all  judgements  and  pro- 
ceedings in  the  county  court)  **  for  that  the  making 
of  the  shire  clerk  belongeth  to  the  sheriffe  by 
the  conunon  law,  as  in  Mitton's  case  it  appeareth, 
€t  sic  de  caterU" 

la  MiUcn*8caae,  4  Oohe  32,  the  Queen 
EUeaheih  had  granted  the  office  of  connty 
clerk  or  shire  clerk  to  MMm  and  others. 


The  Queen  appointed  Hopton  to  be  sheriff 
of  the  county,  who  interrupted  Mitton.  It 
was  resolved  that  the  county  court,  and 
the  entering  of  all  proceedings  in  it,  are 
incident  to  the  office  of  sheriffs,  and  there- 
fore cannot  by  letters  patent  be  divided 
from  it ;  and  after  adverting  to  some  other 
points  which  had  been  raised,  it  goes  on 
to  state,  as  a  general  answer  to  all  objec- 
tions, that 

"great  inconvenience  would  ensue  to  sheriffs, 
who  are  great  and  ancient  officers  and  ministers 
of  justice,  if  such  grants  should  be  of  validity, 
for  by  such,  as  well  the  entering  of  all  pro- 
ceeding in  the  same  court,  as  the  custody  of 
the  entries  ^nd  the  rolls  thereof,  do  belong  to 
the  office  of  sheriff." 

He  proceeds  afterwards  to  say 
"if  the  record  be  embezzled,  the  sheriff  shall 
answer  for  it,  and  therefore  it  would  be  full  of 
danger  and  damage  to  sheriffs,  if  others  should 
be  appointed  to  keep  the  entries  and  rolls  of 
the  county  court,  and  yet  the  sheriffs  should 
answer  for  them  as  immediate  officer  to  the 
court,  and  therefore  the  sheriff  shall  appoint 
clerks  under  him  in  his  county  court,  for  whom 
he  shall  answer  at  his  peril ;  the  same  law  of 
the  sheriff's  turn :  and  law  and  reason  require 
that  the  sheriff,  who  is  a  public  officer  and 
minister  of  justice,  and  who  has  an  office  of  such 
eminency,  confidence,  peril  and  charge,  ought 
to  have  all  rights  appertaining  to  his  office,  and 
ought  to  be  favoured  in  law  before  any  private 
person,  for  his  singular  benefit  and  avail."  (a) 

And  then  it  goes  on  to  state  that  the 
sheriffs  Khali  have  custody  of  gaols,  and 
shall  put  in  such  keepers,  for  whom  they 
will  answer ;  and  the  reason  given  is,  be- 
cause they  shall  be  answei*able  for  escapes ; 
and  it  goes  on  to  state  that  it  would  be 
against  all  reason  that  they  should  be 
answerable  for  escapes,  and  subject  to 
amerciaments,  and  yet  that  another  should 
have  the  keeping  and  custody  of  the  gaol. 
The  parliamentary  declaration  in  the 
statute  of  Westminster  and  Lord  Coke*8 
commentary  and  also  the  resolutions  in 
Mitton*8  case  seem  sufficient  to  show  that 
in  ancient  offices  the  right  of  appointment 
of  the  subordinate  officers  and  clerks  is  in 
the  court  or  the  superior  officer,  as  the 
case  maybe;  and  1  apprehend  that  if  a 
new  court  or  office  be  created,  the  same 
rule  will  attach  upon  them.  The  reasons 
of  it  are  precisely  the  same.  The  language 
of  Lord  Oohs  in  his  Institutes,  and  the 
lauffuage  of  the  Court  in  MiUan*s  ease, 
apply  in  every  respect  to  such  offices  as 
the  Custos  Kotulorum  and  the  Clerk  of 
the  Peace,  whose  case  is  more  under  con- 
sideration. 

With  respect  to  the  principle  of  the  new 
offices  being  governed  by  the  rules  of  the 
Common  Law,  I  would  refer  to  the  oase  of 


(a)  4  Co.  ^.,  38  b. 
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W%lke$  Y.  WiUicm9,{c^  That  was  an  action 
on  promises,  and  the  defendant  pleaded  in 
abatement  that  he  was  a  tipstaff  of  the 
Gonrt  of  Chancery ;  and  then  he  says  that 
there  is  an  ancient  cnstom  in  the  High 
Court  of  Chancery,  time  ont  of  mind,  that 
all  the  resident  officers,  clerks  and  ministers 
of  the  said  Court  of  Chancery,  shall  be 
freed  and  qnieted,  as  anciently  used  to  be, 
according  to  the  liberties  and  privileges 
of  the  Court  immemorially  used,  and  ought 
not  to  be  impleaded  elsewhere  than  before 
the  Chancellor  or  Keeper  of  the  Great 
Seal.  And  on  a  demurrer  to  the  plea, 
objections  were  taken  to  the  plea,  and 
amongst  others  it  was  stated  to  be  pleaded, 
as  an  exemption  to  offices  created  within 
time  of  memory ;  as  to  which  the  Court 
held  that  such  a  custom  mi^ht  well  extend 
to  new  created  offices,  for  where  an  imme- 
morial privilege  is  claimed  for  all  the 
officers  of  the  Court,  and  some  officers  are 
made  within  tiie  time  of  legal  memory, 
they  must  also  ifall  within  me  privilege. 
8o  I  say  here  that,  if  the  Common  Iaw 
allows  ancient  courts  and  superior  officers 
to  appoint  their  clerks  or  subordinate 
officers,  the  same  Common  Law  principle 
applies  to  new  courts  and  newly  created 
offices. 

The  precise  origin,  either  of  the  Custos 
Botulomm  or  of  the  Clerk  of  the  Peace, 
does  not  appear  to  be  very  well  known. 
There  were,  at  the  Common  Law,  persons 
who  were  called  Conservators  of  the  Peace; 
some  of  these  were  such  by  virtue  of  cer- 
tain offices  which  they  held ;  others  appear 
to  have  been  elected.  The  precise  nature 
and  extent  of  their  functions  do  not  appear 
dearly  defined,  nor  whether  they  had  a 
clerk  to  enrol  and  enter  their  proceedings, 
nor  how  that  clerk  was  appointed.  These 
Conservators  were  discontinued,  and  the 
mode  in  which  the  constitution  of  the  Con- 
servators of  the  Peace  was  changed,  and 
the  present  justices  of  the  peace  were  con- 
stituted, will  be  seen  in  Lafnibard^B  Eireiu 
airch<i,{h)  The  origin  of  the  justices  of  the 
peace  as  at  present  constituted  is  to  be 
found  in  statnites  passed  in  the  rei^  of 
Edvford  3,(o)  aud  consequently  within 
time  of  legal  memory.  It  may  be  con- 
sidered that  the  last  of  these  was  more 
particularly  that  which  decided  the  charac- 
ter and  constitution  of  the  present  justices. 
These  justices  at  large  had  at  first,  the 
custody  or  keeping  of  the  rolls ;  and  even 
still  they  have  them  in  point  of  law,  as  all 
writs  of  certiorari  and  error  are  directed  to 


(a)  8T.R.,  681. 

(6)  c.  4,  p.  21. 

(c)  1  Edw.  8,  St  9,  c.  16 ;  4  Edw.  3,  c.  S ; 
18  Edw.  8,  8t.  9,  c.  1 ;  S4  Edw.  8,  cap.  1  ; 
Beeven's  History  of  En^iah  Law  2,  829  ;  Pike's 
History  of  Crime  in  England,  I.  221,  470. 


them.  No  mention  is  made  in  any  of 
these  Acts  of  Edward  3,  (a)  of  any  such 
offices  as  Custos  Botulorum,  (and  it  is  not 
very  clear  where  he  was  first  constituted) 
nor  of  any  such  office  as  Clerk  of  the  Peace ; 
but  in  the  12th  Eic^rd  2,  c.  10,  it  is  pro- 
vided that  the  Clerk  of  the  Justices  shall 
have  28,  a  day  for  his  wages,  and  the  Clerk 
of  the  Justices  I  take  to  be  the  present  Clerk 
of  the  Peace.  In  the  11th  Menry  7,  c.  15, 
the  Custos  Eotulorum  is  mentioned  as 
being  to  have  the  oversight  of  the  sheriffs 
in  the  cases  mentioned,  and  it  seems  from 
the  reference  in  Lambard(h)  that  there 
was  such  an  office  as  Custos  Botulorum  as 
early  as  the  14th  of  Bicha/rd  2.  It  does 
not  appear  whether,  previously  to  that 
time,  there  was  any  such  person  as  the 
Custos  Botulorum,  and  if  there  was  not, 
the  justices  would,  as  incident  to  their 
office,  have  a  right  to  appoint  the  clerk, 
according  to  the  rules  of  the  Common  Law. 
But  as  soon  as  the  justices  became  a 
distinct  court,  it  would  be  inconvenient 
that  the  records  should  be  dispersed 
amongst  them  promiscuously,  and  not 
kept  together  in  one  place.  Lord  HoU,  in 
Hiircourt  v.  Fox  (c)  says  he  looks  upon  it, 
it  was  in  the  power  of  the  King  to  ap- 
point some  particular  person  to  have  the 
custody  and  charge  of  the  records,  and  that 
he  should  be  a  person  responsible  to  the 

i'ustices  for  the  safe  keeping  of  them ;  and 
le  says  this  was  thougnt  convenient,  for 
the  words  at  the  end  of  the  commission 
of  the  peace  are :  **  We  appoint  you  "  such 
a  one,  "  to  be  Keeper  of  the  Becords  and 
Bolls  of  the  County."  He  goes  on  to 
say — 

"  This  seems  to  me  to  be  the  commencement 
of  this  office  of  Custos  Rotulomm  ;  for  no  one 
bein^  more  in  commission  than  another,  it 
was  m  the  power  of  the  King  by  his  prerogative, 
to  appoint  one  to  keep  the  records.  But,  ^ere- 
fore,  it  does  necessarily  follow  that  no  person 
whatsoever  coold  be  Custos  that  was  not  a 
jastice  of  peace  in  commission."  (<f) 

Then  Lord  HoU  goes  on  to  consider  how 
the  Custos  came  to  appoint  the  Clerk  of 
the  Peace.    He  says — 

^The  Custos  names  him  for  this  reason, 
because  the  rolls  and  records  of  the  sessions 
being  by  the  commission  pat  into  the  custody  of 
the  Costos  Botulomm,  the  clerk  being  the  person 
that  must  be  trusted  with  the  roUs  to  make 
entries  upon,  to  draw  judgments,  to  reeord  pleas, 
to  join  issues  and  enter  judgments,  then,  by 
common  right,  by  the  Common  Law  of  the 


(a)  In  8  Edw.  S  the  Justices  were  required  to 
extract  their  proceedings  into  the  Treasury, 
Prynne's  Cott.,  15. 

(6)  Eirenaroha,  p.  42. 

(c)  See  I.  Show.  4S6,  506,  516,  and 
Show.  Pari.  Ca.  158;  4  Mod.  167, 12  Mod.  42. 

(d)  1  Show.,  528. 
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land,  it  belongs  to  him  that  hath  the  keeping  of 
the  records  to  nominate  this  clerk,  and  not  to 
any  one  else.  And  it  would  be  the  most  incon- 
Tenient  thing  in  the  world  that  the  Gustos  Botu- 
lorum  being  entrusted  with  the  custody  of  the 
records  by  his  comioission,  any  other  should  be 
made  Clerk  of  the  Peace,  for  Uie  actual  posses- 
sion of  those  records,  than  such  a  one  as  he 
should  appoint,  when  upon  any  loss  or  mis- 
carriage he  is  answerable  for  it  himself  to  the 
King  and  the  subject." 

This  reasoning  of  Lord  HoU,  as  to  the 
propriety  of  the  person  who  has  the 
records  of  a  conrt  entrnsted  to  him, 
appointing  a  snbordinate  officer  to  take 
care  of  them,  is  certainly  extra  judicial ; 
but  it  falls  in  precisely  with  what  is  said 
by  Lord  Coke  in  his  2nd  Institute,  com- 
menting on  the  statute  of  Westminster 
the  2nd,  as  to  clerks  of  assize,  and  the 
lan^age  of  the  Court  in  Milton* b  case. 

This  conjecture  of  the  origin  of  the 
Olerk  of  the  Peace  being  appointed  by  the 
Custos  Botulomm,  is  callea  in  question, 
first,  because  in  12  Bicha/rd  2  (a)  he  is 
called  clerk  to  the  justices;  secondly, 
because  Lambard(b)  calls  him,  in  con- 
formity with  the  statute  of  Richard  2, 
clerk  to  the  justices,  and  not  the 
clerk  of  the  Gustos  Rotulorum  only; 
thirdly,  because  in  the  Year  BooksCc)  he 
is  called  the  clerk  and  the  attorney  of 
the  King.  In  the  reign  of  Richard  2, 
when  he  was  called  clerk  of  the  justices, 
it  does  not  appear  that  there  was  any 
Custos  Rotulorum;  but,  admitting  that 
there  was,  and  adopting  the  assertion  of 
Lambard  that  at  the  time  when  he  wrote, 
the  officer  was  clerk  to  the  justices,  it  does 
not  follow  that  he  is  to  be  appointed  by 
the  justices.  The  justices  form  the  Court, 
and  therefore  he  may  with  propriety  be 
called  their  clerk,  because  he  is  to  record 
their  proceedings,  and  it  is  his  duty  to 
attend  the  Court. 

It  is  to  be  observed  also  that  the  lesal 
custody  of  the  rolls  and  records  is  in  the 
justices,  thougli  the  actual  custody  is  in 
the  Gustos  Rotulorum,  who  is  to  produce 
them  at  the  sessions  and  upon  other  proper 
occasions,  to  the  justices,  and  therefore 
there  is  no  more  inconsistency  in  calling 
him  clerk  to  the  justices  when  he  is 
appointed  by  the  Custos  Rotulorum,  than 
there  is  in  saying  that  the  rolls  are  in  the 
legal  custody  of  the  iustices,  though  the 
actual  custody  is  in  tne  Custos,  by  virtue 
of  the  King's  commission.  But  if  Lam- 
ha/rd*8  authority  is  to  be  taken,  that  at  the 
time  when  there  was  a  Gustos,  the  Clerk 
of  the  Peace  was  the  clerk  of  the  justices, 


(a)  o.  10. 

(6)  Eirenarcha,  p.  877. 

Cc)  2nd  Hen.  7,  }.  I. 


his  authority  must  be  taken  altogether; 
and  in  the  next  paragraph  he  says — 

"  Howbeit  "  (as  much  as  to  say,  notwithstand- 
ing he  is  clerk  to  the  justices)  **  the  nomination 
and  appointment  of  him  hath  long  time  belonged 
to  the  Gustos  Rotulorum.  ♦  ♦  And  this  office  was 
also  (for  a  time)  given  by  the  King's  letters  patent 
for  terme  of  life,  as  that  of  the  Custos  Rotulorum 
was,  until  the  said  Statute  (87  Henry  8,  cap.  1), 
re-continued  the  antient  order  of  givmg  it  by  the 
Custos  Rotulorum  onely*\a) 

He  therefore  considers  that  the  antient 
order  of  giving  it  was  in  the  Custos. 

Then,  as  to  his  being  called  in  the  Year 
Books  clerk  and  attorney  of  the  King, 
nothing  can  be  inferred  against  the  right 
of  the  Gustos  from  that;  if  he  is  to  enter 
the  proceedings  on  the  rolls  and  record, 
he  is,  as  far  as  that  applies  to  entries  in 
which  the  King  is  concerned,  the  clerk 
and  attorney  for  the  Kin^.  But  that  has 
nothing  to  do  with  the  right  of  the  appoint- 
ment. The  officer  on  tne  circuit  wno,  in 
common  parlance,  is  called  clerk  of  assize, 
is  really  the  derh  of  the  assize  and  cleric  of 
the  Orown,  and  is  so  called  in  his  grant  of 
office.  The  Statute  of  Westminster  speaks 
of  the  justices  within  their  circuits  ap- 
pointing their  clerks  to  enrol  pleas  pleaded 
Defore  them,  in  general  term8(&)  ;  and  when 
his  duties  come  to  be  specified,  he  is  called 
clerk  of  the  assizes  and  clerk  of  the  Grown  : 
that  is,  he  is  clerk  of  the  assizes  as  to  those 
things  which  relate  to  civil  suits,  and  clerk 
of  the  Crown  as  to  those  things  which  re- 
late to  the  Crown.  It  is  not  material  to 
consider  in  what  relation  this  officer  stood 
to  the  Custos,  whether  he  is  his  deputy  or 
his  clerk,  or  the  clerk  to  the  body  of  the 
justices,  for  whom  the  Custos  keeps  the 
rolls  and  records ;  but  the  c^uestion  is,  in 
whom  is  the  right  of  appointment?  He 
cannot  be  considered  as  the  deputy  of  the 
Custos  in  the  legal  sense  of  the  word, 
because  a  deputy  may  i)erform  all  the 
duties  of  the  principal,  which  the  Clerk  of 
the  Peace  cannot. 

Besides  the  case  of  Hcvrcourt  v.  Fox,(c) 
there  is  the  case  of  Sawnders  v.  Otoen.(d) 
That  was  an  assize  of  fiovel  disseisin  of  the 
Clerk  of  the  Peace.  The  case  turned  upon 
the  manner  of  the  appointment,  because  at 
that  time  there  was  no  doubt  about  the 
right  of  the  Gustos  to  appoint.  In  the 
report  of  the  case  in  BatkM,  the  Court 
say  that  it  always  belonged  to  the  Gustos 
Rotulorum  to  nominate  the  Clerk  of  the 
Peace,  but  the  Clerk  of  the  Peace  was 
removable  whenever  the  Custos  Rotulorum 
was  removed  or  changed  and,  moreover, 
was  removable  at  the  will  of  the  Gustos 

(a)  Eirenarcha,  877. 
(6)  18  Edw.  L,  Stat.  West,  sec  c.  80. 
(c)  8  Salk.  467 ;  5  Mod.  886. ;  Garth.  426. 
(<0  1  Lord  Baym.  158. 
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till  the  32nd  of  Hem*y  Sth  which  makes 
him  to  oontinne  in  quousque  the  Costos 
shiJl  continue  in.  This,  therefore,  is  a 
declaration  of  the  Court  as  to  the  original 
right  of  the  Onstos,  and  also  considers 
that  the  effect  of  the  statute  of  the  d7th 
of  Henry  8th  only  altered  the  period  of 
the  duration  of  the  office.  In  Jenkins  (a) 
it  is  stated,  that  the  Gustos  Eotulorum 
appoints  the  Clerk  of  the  Peace. 

in  The  King  v.  Evans  (6)  the  Custos  Bo- 
tulorum  having  been  displaced,  the  Clerk 
of  the  Peace  renised  to  deliver  the  rolls  to 
the  new  Custos ;  he  was  indicted  and  found 
guilty,  and  removed  from  his  office  and 
brought  a  mandamus  to  be  restored.  It 
was  said  that  he  was  a  ministerial  officer 
to  the  Gustos,  and  ought  to  deliver  the 
records  to  him  at  the  end  of  the  session. 
The  Chief  Justice  says, 

'*  Ihe  Clerk  of  the  Peace  ought  to  make  out 
all  the  process,  which  cannot  be  done  without 
the  rolls.  When  they  are  completed,  then  he 
most  deliver  them  to  the  Gustos ;  hut  as  long  as 
they  are  in  process  they  are  to  be  with  the  Clerk 
of  the  Peace ;  and  therefore  it  seems  reasonable 
that  the  defendant  should  be  restored.*' 

But  three  judges  were  of  a  contrary 
opinion,  (c) 

This  case  does  not  seem  to  prove  much 
either  way  as  to  the  right  of  appointment, 
but  only  as  to  the  conduct  of  the  Clerk  of 
the  Peace,  and  that  the  Custos  might 
require  the  rolls  to  be  delivered  to  himself, 
if  he  thought  fit,  of  which  there  could  be 
no  doubt.  In  the  same  case,  as  reported 
in  12  Modem  Beports  13,  HoU  says 

**  the  custody  of  the  rolls  belongs  to  the  Custos 
Botulorum.  The  Clerk  of  the  Peace  is  a  distinct 
officer,  and  not  a  mere  servant." 

A  peremptory  ma^amus  was  ordered. 

Then  it  is  material  to  consider,  whether 
the  statute  of  the  37  Henry  8,  cap.  1., 
throws  any  light  upon  the  subject.  It 
begins, 

'*  Where  before  this  time  the  Lord  Chancellor 
of  England  for  the  time  bein^,  hath,  by  reason 
of  his  office  of  the  Chancellorship,  the  nomination 
and  Mpointment  of  the  Custos  Botulorum,  &c., 
and  that  in  like  manner  all  and  every  person 
which  hath  had  and  enjojed  the  said  office  of 
the  Custos  Botulorum  hath  had,  until  now  of 
late,  the  nomination  and  appointment  of  the 
Clerk  of  the  Peace:  And  whereat  now  of  late 
divers  and  sundry  persons  within  this  realm,  not 
being  learned,  nor  yet  meet  nor  able  for  lack  of 
knowledge,  to  occupy  and  exercise  the  offices 
of  Cnitos  Botulorum  and  Cieik  of  the  Peace, 
have  of  late  years,  by  labour,  friendship,  and 
means,  attained  and  gotten  for  term  of  their 


(a)  Cent.  216,  f.  59. 

<6)  4  Mod.  81 ;  1  Show.  282  ;  12  Mod.  13. 

(c)  12  Mod.  31. 
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lives,  of  the  Eing*8  Majesty,  several  granf a,  by 
his  Highnes8*s  Letters  patent  to  them  made,  of 
the  said  Clerkships  of  the  Peace ; " 

And  then  it  goes  on  to  euact  how  the  ap- 
pointments to  these  offices  shall  be  maae 
in  future,  and  as  to  the  Clerk  of  the  Peace, 
that  he  shall  be  appointed  by  the  Custos. 
Further  Acts  of  Parliament  have  since 
been  passed  as  to  these  offices ;  but  they 
are  not  material  to  the  present  enquiry. 
This  recital  then  appears  to  contain  a 
direct  recognition  of  the  right  of  the  Custos 
Botulorum  to  appoint  the  Clerk  of  the 
PecMce.  It  sa^s  that  the  Custos  hath  had, 
until  now  of  late,  the  nomination  and 
appointment.  That  must  mean  the  lawful 
and  rightfhl  nomination  and  appointment, 
and  then  it  goes  on  to  give  the  Custos  a 
distinct  power  of  appointment  to  the  office, 
to  be  held  as  long  as  he  should  continue 
Custos. 

It  may  however  be  said  that  this  Act 
cannot  hie  taken  to  recognise  any  pre-exist- 
ing right  in  the  Custos,  because  it  says 
that  the  Lord  Chancellor  had,  by  yirtue  of 
his  office,  the  nomination  and  appointment 
of  the  Custos,  and  which  he  had  not  by 
law.  I  admit  that  he  had  it  not  by  law. 
The  only  way  to  account  for  this  recital 
in  the  Act  is,  that  in  point  of  fact  he 
had  exercised  the  right,  and  which  he 
probably  had  done,  because  he  made  out 
the  commission;  and  he  might  consider 
that  it  was  proper  for  him  to  direct  who 
were  to  keep  the  records.  But,  at  all 
events,  there  is  a  parliamentary  recogni- 
tion that  the  Crown  had  not  appointed  the 
Clerk  of  the  Peace,  at  the  first  formation 
of  the  Court  of  the  Justices,  because  it 
says  that  the  Custos  Botulorum  had  xmtdl 
now  of  lato  appointed  the  Clerk  of  the 
Peace,  and  that  now  of  late,  persons  had 
^ot  grants  from  the  Crown ;  and  of  course, 
it  follows  that  at  the  first  formation  the 
Crown  had  not  exercised  the  right,  and 
that  being  so  the  title  of  the  Crown  cannot 
be  supported ;  and  then  it  becomes  a  ques- 
tion, whether  the  nomination  be  in  the 
justices  at  large  or  in  the  Custos  Botu- 
lorum. 

It  may  be  said  there  are  a  great  many 
offices  in  courts  of  justice,  where  the 
power  of  nomination  is  not  as  is  contended 
for  by  the  Plaintiff  in  error.  No  doubt 
many  are  in  the  Crown,  as  to  which  I 
consider  that  the  right  of  nomination  was 
reserved  by  the  Crown,  at  the  original 
formation  of  the  Court.  In  others,  it  is  in 
the  Chief  Justice ;  and  as  to  them,  I  con- 
sider that  the  right  of  the  Chief  Justice  is 
founded  in  prescription,  which  has  taken 
it  away  from  the  Court  at  large.  There 
are  many  which  are  appointed  by  the  Chief 
Officer,  but  these  are  subordinate  officers 
or  clerks,  who  are  appointed  by  the  superior 
officers. 
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In  Skrogges  v.  Cole8hill,(a)  it  appears  that 
the  office  of  Exigenter  became  vacant  in 
1658,  and  afterwards  Sir  Richard  Brooke, 
Chief  Justice  of  the  Common  Fleas,  died, 
and  daring  the  vacancy  of  bo  bh  offices  Queen 
Mary  granted  the  office  of  Exigenter  to 
Coleshnl,  and  afterwards  granted  the  office 
of  Chief  Justice  to  Anthony  Brown,  who 
refused  to  admit  ColeshiU,  and  granted  the 
office  to  Skrogges ;  and  then  in  Ist  and  2nd 
Elizabeth,  the  right  of  the  parties  were 
discussed,  and  it  was  held  by  the  Judges 
present,  viz.  the  Judges  of  the  King's 
bench  and  the  Chief  Baron,  (the  Judges 
of  the  Common  Pleas  being  excluded),  that 
the  title  of  Goleahill  was  null,  and  that  the 
gift  of  the  office  by  no  means,  and  at  no 
time,  belongs  or  can  belong  to  the  Queen, 
but  it  is  only  in  the  disposal  of  the  Chief 
Justice  for  the  time  being,  as  an  inseparable 
incident  belonging  to  the  person  of  the 
Chief  Justice,  by  reason  of  prescription  and 
usage.  At  the  end  of  the  case,  a  reference 
is  made  to  the  Statute  of  Westminster,  and 
it  then  goes  on  thus : 

"  And  80  it  seems  in  reason  that  the  Justices 
were  before  the  clerks  and  made  clerks  at  their 
pleasure." 

In  this  case,  the  title  of  the  Chief  Justice 
stands  upon  usage  and  prescription,  and 
very  properly  so,  because  by  the  Common 
Law  the  right  to  appoint  the  officers  of 
the  Court  was  in  all  the  judges  of  the 
Court,  and  the  Chief  Justice  alone  could 
only  appoint  by  usage  and  prescription. 
But  the  case  is  imnortant  in  this  point  of 
view,  that  it  says  the  gift  of  the  office  by 
no  means,  and  at  no  time,  belongs  or  can 
belong  to  the  Queen;  and  the  question 
then  I  apprehend  was  between  the  right 
of  the  whole  Court  and  the  right  of  the 
Chief  Justice,  which  latter  could  only  be 
founded  on  prescription. 

The  next  case  to  that  of  Skrogges  is  in 
Dyer,  176a,  (6)  by  which  it  appears,  that 
the  office  of  Chirographer,  ana  of  Custos 
Brevium  in  the  Common  Fleas  both 
belong  to  the  King. 

The  next  cases  are  Duchess  of  Grafton 
V.  HoU,(c)  and  Bridgman  v.  I£oU.{d)  In 
these  cases  the  question  was  between  the 
Crown  and  the  Chief  Justice  of  the  King's 
Bench  as  to  the  right  of  appointing  the 
chief  clerk  of  the  King's  ^ench.  The 
Chief  Justice  claimed  the  right  by  pre- 
scription ;  and  one  question  was,  whether 
the  prescription  was  interrupted  by  an 
Act  of  Parhament  of  15  Edward  3  P  But 
the  right  <)f  the  Chief  Justice  was  put 
on  the   point  of   prescription,  and   not 

(a)  Dyer,  176. 
(6)  Kirkham's  csLse, 
(c)  Skinner,  354. 
(<0  Show.  Pari  Ca.  111. 


upon  the  Common  Law  right,  for  that 
would  have  given  it  to  the  whole  Court. 

Another  question  is,  whether  this  light 
of  nomination  is  not  matter  of  fact,  to  be 
decided  by  a  Jury,  rather  than  a  matter  of 
law  P  But  I  think  it  is  a  question  of  mere 
law,  for  the  reasons  I  have  given.  The 
only  thing  which  could  be  considered  as  a 
matter  of  fact,  to  be  tried  by  a  Jury, 
would  be,  whether  the  Crown  had  reserved 
the  right  of  nominating  the  Clerk  of  the 
Justices,  or  whatever  he  may  be  called,  at 
the  time  when  the  first  commission  issued 
for  appointing  Justices  of  the  Peace? 
And  1  think  that  the  Courts  of  Law  may 
take  judicial  notice  that  the  Crown  did 
not  do  so,  from  a  total  absence  of  any- 
thing appearing  to  countenance  such  a 
supposition,  and  from  the  language  of  the 
statute  of  37  Henry  8,  where  such  exercise 
in  fact  is  distinctively  negatived,  and  from 
the  various  authorities  which  I  have  re- 
ferred to  asj  to  the  office  in  question ;  in 
none  of  which  is  it  in  any  way  supposed 
that  the  Crown  did  exercise  such  a  right 
in  the  first  instance.  It  may  be  said  that 
in  the  Courts  Palatine  a  different  rule 
prevails,  and  that  in  the  County  Palatine 
of  Lancaster,  the  Clerk  of  the  Peace  is 
not  appointed  by  the  Custos  Rotulorum^ 
and  that  in  Durham  the  Bishop  does  not 
appoint  in  the  character  of  Custos  Rotu- 
lorum.  Whatever  is  done  in  the  Counties 
Palatine  is  not  necessarily  according  to 
the  rule  of  the  Common  Law.  But  it 
depends  altogether  on  the  particular 
constitution  of  each  coun^,  as  it  waa 
originally  formed  by  Act  of  Parliament, 
or  otherwise ;  and  I  do  not  consider  that 
what  has  been  done  in  Counties  Palatine, 
can  afi'ect  the  general  principles  of  the 
Common  Law. 

I  am,  therefore,  of  opinion  upon  the 
first  question  that  the  appointment  to  the 
office  of  Clerk  of  the  Peace,  within  the 
shires  of  England,  did  by  law,  previously 
to  the  passing  of  the  Act  37  Henry  8, 
cap.  1,  belong  of  right  to  the  Custos 
Rotulorum  of  the  shire,  by  virtue  of  his 
said  office. 

The  law  of  Ireland  before  the  time  of 
Henry  tiie  2nd,  was  the  Brehon  Law. 
Kin^  John  in  the  twelfth  year  of  his  reign 
is  said  (a)  to  have  gone  into  Ireland,  and 
there,  by  the  advice  of  grave  and  learned 
men  in  the  laws,  whom  he  carried  with 
him,  by  Parliament,  to  have  ordained 
and  established  that  Ireland  should  be 
governed  by  the  laws  of  England;  some 


(a)  Co.  Litt.  141a ;  Carew  v.  Ramsey,  Vaiu 
ghan,  298;  Dayies's  Reports,  The  Case  oj 
Tanistry,  101.  See,  however,  note  by  Harmye 
to  Co.  Idtt.,  141a,  and  Lyndi's  Feudal  JDigni* 
ties,  16. 
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of  the  Irisli  accepted,  bat  others  objected 
to  this.  In  the  rarliaxnent  of  Bitk€n8y,(a) 
the  Brehon  Law  was  abolished.  In 
Poyning^a  Law,(&)  it  is  provided  that  the 
English  statutes  before  that  made  in 
England  shall  be  in  force  in  Ireland. 

Whaterer  therefore  were  the  rights  of 
the  Crown,  or  other  persons  in  England, 
at  the  formation  of  the  coni'ts  of  justices 
in  England  were  also  the  rights  of  the 
corresponding  persons  in  Ireland.  No 
Act  of  Parliament  in  Ireland  before  the 
year  1800  took  away  the  right  of  the 
Gustos.  I  am  of  opinion,  therefore,  on 
the  second  question,  that  the  appointment 
of  the  office  of  Clerk  of  the  Peace  within 
the  shires  of  Ireland,  did  by  law,  in  and 
previously  to  the  year  1800,  belong  of 
ri^ht  to  the  Custos  Botulorum  of  the 
shire,  by  virtue  of  his  said  office. 

The  A  lag's  County  was  created  by  3  and 
4  Phtlip  and  Mary,  c.  2.  s.  3.  A  new 
county  with  all  the  officers  attached  to  it 
will  follow  the  rule  of  all  other  counties ; 
and  if  the  Crown  at  the  time  of  the 
original  formation  of  the  court  of  the 
justices  in  England,  did  not  exercise  the 
right  of  nomination  and  appointment  of 
the  offices,  it  could  not  do  so  in  Ireland, 
either  when  the  court  of  justices  was  first 
formed  there,  or  at  the  time  of  the  forma- 
tion of  the  King's  County.  The  clause  of 
the  Act  creating  the  King's  County  is  as 
follows : 

**  And  be  it  also  enacted,  by  the  authorities 
aforesaid  that  the  New  Fort  in  Offaily  be  from 
henceforth  and  for  ever  called  and  named  Phillips- 
town,  and  that  the  said  countrie  of  Offaily,  and 
snch  portion  of  the  said  Gliiimaliy  as  standeth, 
and  is  situated  of  that  side  of  the  river  of  Barrow, 
whereupon  the  said  Phillipstown  standeth  and  is 
situated ;  and  all  the  segniories,  honors,  manors, 
lands,  tenements  and  hereditaments  of  the  same 
country  and  portion,  and  eyery  of  them,  be  from 
the  Feast  of  St.  Michael  Uie  Archangel  next 
coming  after  the  first  day  of  this  present  Parlia- 
ment, one  shire  or  conntie  named,  known,  and 
called  the  King's  Countie  ;  and  shall  from  the 
said  Feast  be  taken,  reputed  and  used  as  a 
countie  or  shire  to  iJl  purposes  for  eyer ;  and 
that  there  shall  be  appointed,  ordayned  and 
made,  within  the  said  conntie  or  shire,  for  the 
rule  thereof  and  execution  of  things  there, 
sherife,  coroners,  escheator,  derke  of  the  market, 
and  other  officers  and  ministers  of  justice,  yearly, 
as  in  other  shires  or  counties  of  this  r^m  of 
Ireland  be  or  should  be." 

I  am,  therefore,  of  opinion  as  to  the 
third  question,  that  the  right  to  appoint 
to  the  office  of  Clerk  of  the  Peace, 
within  the  King's  County  of  Ireland,  did 
by  law  in,  and  previously  to  the  year  1800, 

(a)  40Edw.d. 

(6)  10  Henry  7,  c.  4,  See  Bagwell's  Ireland 
under  the  Tudors,  i.  112. 


belong  to  the  Custos  Botulorum  of  the  said 
shire,  by  virtue  of  his  said  office,  (a) 

Vaughan,  B.  :  With  reference  to  the 
last  two  questions,  it  is  to  be  considered 
as  admitted  that  the  Crown,  if  it  ever 
possessed  the  right  of  appointment  to  the 
office  of  Clerk  of  the  Peace  within  the 
shires  to  which  these  questions  refer, 
has  never  pstrted  with  the  right,  unless  it 
passed  to  the  Custos  Botulorum  in  each 
county,  merely  by  virtue  and  in  right  of 
his  said  office  of  Custos  Botulorum.  To 
the  first  question  I  answer  that  the  office 
of  Clerk  of  the  Peace,  within  the  shires  of 
England,  did  by  law,  previously  to  the 
passing  of  the  Act  of  87  Hen,  b,  cap.  I, 
belong  of  right  to  the  Crown.  The  King,  by 
prerogative,  has  the  creation  of  all  powers 
and  offices  in  the  State,  especially  those 
connected  with  the  administration  of  jus- 
tice. (6)  Whoever  therefore  insists  on  the 
right  to  appoint  to  any  such  office  must, 
to  establish  a  legitimate  claim,  derive  his 
title  through  the  Crown.  But  I  apprehend 
this  may  be  done,  first,  by  grant  from  the 
Crown ;  secondly,  by  prescription,  which 
presupposes  such  a  grant ;  thirdly,  by  Act 
of  Parliament,  to  which  the  King  is  a 
consenting  party. 

It  is  not  argued,  nor  is  there  colour  for 
contending,  that  the  office  of  Clerk  of 
the  Peace  rests  on  any  Act  of  Parlia- 
ment as  its  foundation  prior  to  the  37 
Hev,  8.  Nor  can  the  doctrine  of  pre- 
scription, in  the  legal  acceptation  of  that 
term,  assist  the  cUim,  because  neither 
the  office  of  Custos  Botulorum,  nor  of 
Clerk  of  the  Peace,  had  any  existence  be- 
fore the  time  of  legal  memory.  The  case 
of  the  plaintiff  in  error  must  depend 
therefore  on  the  question,  whether  the 
right  of  the  Custos  to  appoint  can  be 
derived  from  any  grant  mediately  or  im- 
mediately from  the  Crown;  and  on  this 
ground  I  conceive  it  may  be  defended. 
When  I  used  the  words  mediately  or  im- 
mediately, I  would  be  understood  that  the 
right  to  appoint  to  the  office  of  Clerk  of 
the  Peace  may  be  derived  through  the 
Crown  by  the  grant  of  some  other  office, 
to  which  it  may  be  inseparably  incident, 
and  that  it  did  of  right  belong  to  the 
office  of  Custos  Botulornm  to  appoint  to 
the  office  of  Clerk  of  the  Peace  in  Eng- 
land, not  by  virtue  of  any  express  grant 
from  the  Crown,  but  as  incidental  to  the 
office  of  Custos  Botulorum,  prior  to  the 
Statute  of  37  Hen,  8th  ;  accessorium  soqui- 
tur  prindpale.  It  passes  as  an  accessory 
to  its  principal. 

(a)  Mr.  Justice  GUiselee's  answers  to  the  ques- 
tions put  to  the  Judges  are  reported  in  8  Bligh, 
N.S.,  p.  215,  and  6  Bing.  p.  59.  He  agreed 
with  the  opinion  of  the  majority. 

(6)  See  Appendix  F. 
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I  think  that  it  can  be  shown  by  a  con- 
sideration, first  of  the  origin  and  nature  of 
the  respective  oflBces  of  Gustos  Rotulorum 
and  Clerk  of  the  Peace,  and  of  the  relative 
duties,  as  arising  out  of  and  connected  with 
the  Commission  of  the  Peace ;  secondly, 
bj  the  strongest  legislative  declara- 
tions and  recognitions  on  the  subject ; 
thirdly,  by  the  authority  of  solemnly 
adjudged  cases,  some  of  which  appear  to 
me  to  be  strictly  analogous,  and  dv  the 
declarations  and  opinions  of  the  most 
eminent  judges. 

And,  first,  os  to  the  origin  (as  far  as 
can  be  traced)  and  nature  of  the  re- 
spective ofiices  and  their  duties,  as  con- 
nected with  the  Commission  of  the  Peace. 
It  is  diflBcult  to  fix,  with  any  precision, 
the  period  when  any  of  these  offices  were 
first  created.  Their  origin  is  involved  in 
obscurity ;  and  if  the  attempt  to  discover 
it  eluded  tbe  researches  of  the  eminent 
judges,  who  must  have  employed  many 
watchful  hours  in  this  enquiry,  in  tbe 
reign  of  William  3,  (I  allude  to  the 
case  of  JSarcourt  v.  Fox)  the  subsequent 
lapse  of  130  years  has  only  enveloped  the 
suWect  in  darker  mystery.  That  the  office 
of  Gustos  Rotulorum  is  not  an  immemorial 
one  must  be  conceded,  because  the  Com- 
mission of  the  Peace  which  gave  birth  to 
it  is  within  the  time  of  legal  memory ; 
but  that  it  is  a  very  ancient  office  will 
not  bo  disputed.  In  what  manner  the 
peace  was  maintained  in  yqtj  ancient 
times,  and  before  the  reign  of  Edward  3, 
whether  by  persons  under  the  name  of 
conservators ;  whether  some  of  them, 
(for  example)  the  King's  justices,  and 
inferior  judges,  and  ministers  of  justices, 
as  flherifis,  constables,  tithing  men,  head 
boroughs,  and  the  like,  were  ex  officio 
wardens  of  the  peace ;  whether  others  were 
entitled  to  hold  the  same  office  by  tenure 
or  prescription;  whether  others  were 
elected  in  full  County  Court,  in  pursuance 
of  a  writ  directed  to  the  sheriff  for  that 
purpose ;  whether  others  again  were  oc- 
casionally appointed  by  a  committee  of 
the  Crown ;  what  was  the  extent  of  their 
authority,  and  what  the  precise  limits  of 
their  jurisdiction, — are  questions  which  it 
might  gratify  a  spirit  of  antiquarian 
curiosity  to  investigate,  but  from  which  in- 
vestigation I  conceive  no  clear  light  would 
be  reflected  to  guide  us  in  our  present 
inquiry. 

Before  the  reign  of  Edward  3,  it 
should  seem  that  commissions  of  the 
peace  were  not  confined  within  the  limits 
of  particular  counties,  nor  addressed  ex- 
clusively to  persons  resident  within  them; 
their  authority,  however,  was  restrained 
strictly  ad  conservandam  pacem.{a) 

(o)  Reeves*s  History  of  English  Law,  2,  829. 


As  soon  as  Edward  3  ascended  the 
throne,  which  became  vacant  by  the  im- 
prisonment, doposal,  and  murder  of  his 
rather,  the  statute  of  1  Edw.  3,  c.  16, 
was  passed,  intituled,  **who  shall  be 
assigned  justices  and  keepers  of  the 
peace  ;  *'  and  containing  this  simple  enact- 
ment. 

"  Item.  Por  the  better  keeping  and  mainte- 
naucc  of  the  peace,  tbe  King  wills,  that  in  every 
county  good  men  and  lawful,  which  be  no  main- 
tainers  of  evil,  nor  barrators  in  the  county,  shall 
be  assigned  to  keep  the  peace." 

I      This  short  and  general  Act  gave  very 
I  limited  authority  to   the  persons  to  be 
I  appointed  under  it,  making  them  nothing 
I  more  than  Conservators    of   the    Peace, 
I  nominated  by  the  Crown,  in  addition  to 
1  those  who  were  already  such  by  the  pre- 
existing laws  and  usuages  of  the  realm. 
Within  three  years  afterwards  these  jus- 
tices and  keepers  of  the  peace  were  en- 
trusted   with    somewhat    more    enlarged 
powers,  being  invested  with  the  additional 
authority  to  take  but  not  to  try  indict- 
ments.    The  Statute  of  Edward  3,  c.  2, 
after    some    regulations    respecting    the 
appointment    of  justices  of   assize    and 
gaol  delivery,  ordained  that  there  should 
be  assigned  good  and  lawful  men  in  every 
county  to  keep  the  peace;  and  the  jus- 
tices assigned  to  deliver  the  gaols  had 
power  given  them  to  deliver  the  gaols  of 
those  that  should  be  indicted  before  the 
keepers  of  the  peace ;    and  such  keepers 
were  directed  for  that  purpose  to  send 
their  indictments  before  those  justices. 

After  this  statute  I  find  no  material 
alteration  in  their  authority  until  the 
eighteenth  of  the  same  reign,  when  they 
were  to  be  empowered  by  a  commission 
from  the  Crown,  (if  need  should  be) 

**  (a)  to  hear  and  determine  felonies  and  tres- 
passes," 18  Edw.  3rd,  cap.  2, "  title,  justices  of  the 
peace  shall  be  appointed,  and  their  authority." 

"  Item,  That  two  or  three  of  the  best  of  repu- 
tation in  the  counties  shall  be  assigned  keepers 
of  the  peace  by  the  King's  commission ;  and  at 
what  time  need  shall  be,  the  same  with  other 
wise  and  learned  in  the  land,  shall  be  assigned 
by  the  King's  commission  to  hear  and  deter- 
mine felonies  and  trespasses  done  against  the 
peace  in  the  same  county,  and  to  inflict  punish- 
ment reasonably,  according  to  law,  and  reason, 
and  the  manner  of  the  de^." 

When  in  obedience  to  this  statute  it  was 
prayed  by  the  Commons,  in  the  twentieth 
year  of  the  same  reign,  that  they  might 
have  a  power  to  hear  and  determine 
felonies,  it  was  answered  that  the  King 
would  appoint  learned  persons  for  that 
office. (a)  So  in  the  twenty-first  year  of 
the  same  monarch,  the  Commons  being 

(a)  Bot.  Pari.,  2, 161  a. 
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charged  to  advise  the  King  what  was  the 
best  way  of  keeping  the  peace  of  the  king- 
dom, they  recommended  six  persons  in 
every  connty,  of  whom  two  were  to  be  de 
jphiis  grantz,  two  knights  and  two  men  of 
the  law,  and  so  more  or  less,  as  need 
would  require,  should  have  the  power  and 
commission  out  of  Chancery  to  hear  and 
determine  the  keeping  of  the  peace.(a) 

In  conformity  with  these  petitions  and 
statutes,  and  others  which  may  be  seen  in 
Cotton's  extracts  from  records  in  the 
Tower,  commissions  were  at  various  times 
framed,  assigning  certain  persons  to 
execute  the  powers  which  the  statutes 
authorised  the  King  to  confer ;  in  which, 
in  addition  to  the  general  powers  for  keep- 
ing the  peace,  a  special  charge  was  intro- 
duced U)  enforce  the  observance  also  of 
particular  statutes,  viz.,  statutes  of 
Wintan,  2  Edw.  3,  and  the  statute  of 
Northampton,  20  Edw.  3,  with  some 
others. (&)  But  the  general  standing  autho- 
rity given  to  the  justices  to  hear  and 
determine  felonies  and  trespasses,  thereby 
constituting  them  complete  judges  of  a 
court  of  record,  was  not  conierred  upon 
them  till  the  34  Edward  3,  cap.  1,  and  I 
conceive  that  statute  gave  occasion  to  the 
commencement  of  Gustos  Eotulorum,  and 
the  necessity  of  appointing  an  officer  to 
make  and  keen  the  rolls  or  records  of  the 
peace,  naturally  arising  out  of  the  execu- 
tion of  this  commission,  so  much  enlarg- 
ing their  jurisdiction  and  powers.  Observe 
the  title  and  language  of  the  statute  34 
Edw.  3,  cap.  1. 

**  What  sort  of  persons  shall  he  justices  of  the 
peace,  and  what  authority  they  shall  have." 

The  Act  states,  first, 

''In  every  county  in  England  shall  be 
affiigned  for  the  keeping  of  the  peace,  one  lord, 
and  with  him  three  or  four  of  the  most  worthy 
in  the  county,  with  some  learned  in  the  land,  and 
they  shall  have  power,  etc.  And  also  to  hear 
and  determine,  at  the  King's  suit,  all  manner  of 
felonies  and  trespasses  done  in  the  same  county, 
according  to  the  laws  and  customs  aforesaid." 

I  have  endeavoured  to  trace  the  rise  and 
progress  of  the  growing  authority  and 
jurisdiction  of  the  justices  of  the  peace, 
with  a  view  to  ascertain  whether  they  had 
power  to  hear  and  determine  felonies  and 
trespasses,  until  84  Edward  d,(c)  and  con- 
sequently, were  a  court  of  record  before 
that  time;  because,  if  I  am  correct  in 
supposing  that  they  had  no  such  authority, 

(a)  Rot.  Pari.,  2,  174  a. 

(6)  Reeves's  History  of  English  Law,  2,  830. 

(c)  The  18  Ed.  8,  st.  2,  c.  2,  gave  justices 
t>ower  to  "  hear  and  determine,"  Reeves,  2, 830 ; 
Stephen's  History  of  the  Criminal  Law  of  Eng- 
land, 118 ;  Prynne's  Cott.,  15,  87,  40,  62, 67,  70. 


there  was  no  necessity  for  any  such  offices 
as  Gustos  Rotulorum  or  Clerk  of  the  Peace, 
nor  do  I  believe  either  of  them  to  have 
existed  in  fact  prior  to  that  period.  But  a 
court  of  record  being  then  organised, 
and  the  justices  assembled  for  the  first 
time  under  the  commission  directed  by 
that  statute,  I  apprehend  it  would  of 
right  belong  to  them,  as  incident  to  the 
administration  of  justice,  having  records 
which  must  be  in  their  custody,  to  appoint 
an  officer,  by  whatever  name  he  might  be 
called ;  whether  Clerk  of  the  Crown,  Clerk 
of  the  Justices,  or  Clerk  of  the  Peace,  to 
assist  them  in  drawing  their  indictments, 
iu  arraigning  their  prisoners,  in  joining 
issues  for  the  Crown,  in  entering  their 
judgments,  in  awarding  their  process,  and 
in  making  up  and  keeping  their  records. 

The  nature  of  these  duties  may  sufficiently 
account  for  his  being  sometimes  called  not 
only  Clerk  of  the  Peace,  but  also  Clerk  and 
Attorney  for  the  Crown,  (a)  Where  a  q  ues- 
tion  arose,  whether  all  the  justices  of  the 
peace  ought  to  bring  all  their  recognizances 
to  that  justice  who  was  Custos  Rottt- 
lorum,  all  agreed  it  was  good  so  to  order 
it,  and  well  done;  and  the  Clerk  of  the 
Peace  at  the  Sessions  is  there  described 
as  Clerk  of  the  Peace,  who  is  Clerk  and 
Attorney  for  the  advantage  of  the  King. 

In  Harcouri  v.  Fox,  as  reported  in  4  Mod. 
173,  and  in  Holt's  Bep.  189,  the  Court 
is  reported  to  have  affirmed,  that  the  first 
beginning  of  a  Custos  Eotulorum  was  in 
the  34th  year  of  the  reign  of  Edward  3 ;  and 
that  the  reason  why  he  was  appointed  at 
that  time  was,  because  the  justices  of  the 
peace  could  not  then  agree  among  them- 
selves who  shoald  keep  the  records ;  and 
that  upon  application  made  to  the  King 
concerning  the  matter,  his  Majesty  (to 
prevent  all  disputes)  appointed  a  nt  person 
to  keep  them,  and  gave  him  custody  of  the 
records  in  every  county.  But  from  very 
careful  perusal  of  what  may  perhaps  be 
considered  as  a  more  full  and  accurate 
report  of  the  same  case  in  Shower,  where 
the  opinions  of  the  judges  are  reported 
seriaitm,  I  do  not  recollect  with  certainty 
that  the  Custos  Botulorum  was  nominated, 
by  the  Crown  so  early  as  in  the  34th  year 
of  Edward  3.  Lord  Holt  indeed  ob- 
serves : — 

•'This  did  give  occasion  to  the  commence- 
ment of  the  office  of  Custos  Botulornm ;  for  they 
(justices)  being  judges  of  record,  the  records  of 
that  Court  must  be  in  their  custody.  ♦  ♦  But  in. 
regard  it  might  he  inconvenient  that  the  records 
should  he  dispersed  amongst  them  promiBcuoudy^ 
and  not  kept  together  in  one  hand,  it  was  in  the 
power  of  the  Crown  to  appoint  some  particolar 
person  to  have  the  custody  and  charge  of  them." 


(a)  2  Hen.  7,  p.  81,  pi.  2. 
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Such  is  the  language  ascribed  to  Lord 
Rolt  by  the  report  in  Shower  (a) ;  but  at  what 
precise  period  of  time  the  King  first  exer- 
cised that  power,  whether  on  the  issuing  of 
the  first  commission,  after  the  34  Edward  3, 
or  in  consequence  of  the  supposed  dis- 
agreement, stated  to  have  arisen  amongst 
the  justices  themselves,  does  not  distinctly 
appear  in  the  judgments  of  any  of  the 
judges,  and  I  incline  to  the  opinion  that  it 
was  not  until  a  later  period. 

To  hazard  any  conjecture  on  the  sub- 
ject is  (to  adopt  the  phrase  used  in  the 
argument  of  RarcouH  v.  Fox)  ambulare  in 
tenebris ;  but  whatever  cloud  may  obscure 
this  inquiry,  my  researches  have  led  me 
to  conclude,  that  on  a  short  succession  of 
y^ars,  subsequent  to  the  34  Edward  3,  the 
King  introduced  the  clause  now  found  in 
every  commission  of  the  peace,  containing 
a  special  designation  of  the  Gustos  Rotu- 
lorum  by  name.  This  fact  is  manifested 
from  several  passages  in  Lamhard,  who  in 
page  40  of  his  valuable  work  says, 

"  That  the  earliest  commission  extant,  expressly 
appointing  by  name,  the  individual  to  whom  the 
custody  of  the  records  of  the  peace  was  committed 
by  the  Crown,  Avas  in  the  14th  year  of  the  reign 
of  Richard  2iid." 

In  mentioning  the  alterations  made  in 
the  terms  of  the  commission  of  the  peace, 
he  adds, 

"  And  Stephen  Betenam  was  then  the  first  for 
Kent,  to  whom  the  credit  of  the  records  of  the 
peace  was  thereby  committed ;  which  oflScer  is 
now  sithence  called  Gustos  Botalorum :  all 
which  matters  you  may  find  in  the  records, 
28th  Jimii,  14  K.  2,  part  2,  membrane  35.'' 

From  whence  I  infer,  that  although 
during  the  interval  between  34  Edward  3, 
and  the  14  Richard  2,  comprising  a  period 
of  about  thirty  years,  the  justices  had 
generally  the  custody  of  the  records,  and, 
as  incident  to  that  custody,  the  appointment 
of  any  ministerial  officer  to  assist  them  in 
that  duty,  (by  whatever  name  he  might  be 
called),  yet  when,  in  progress  of  time, 
whether  from  differences  arising  between 
the  justices  themselves,  or  from  any  other 
cause,  the  Grown  appointed  the  Gustos 
Eotulorum  by  name,  (a  course  of  proceed- 
ing which  according  to  Lamhard^  obtained 
jfrom  the  14  Bichard2),  that  appointment  in 
my  judgment,  drew  after  it  as  incidental 
to  it,  the  nomination  of  Glerk  of  the  Peace, 
by  reason  of  his  possession  and  custody 
of  the  records,  it  is  true  there  is  no 
mention  of  Glerk  of  the  Peace  by  that 
precise  name  until  some  time  after  the 
statute  12  Richard  2.  c.  10., which  recognizes 
an  officer  as  ministerial  to  the  justices  in 
the  discharge  of  their  duties  at  the  sessions, 
under  the  denomination  of  their  clerk.  The 
clause  to  which  I  refer  is  that  which  directs 


(a)  1,527^ 


that  every  of  the  said  judges  shall  take  for 
their  wages  four  shillings  the  day,  for  the 
time  of  their  sessions,  and  their  clerk  two 
shillings  ;  but  I  conceive  there  is  nothing 
in  that  statute  to  negative  the  presump- 
tion that  the  officer  therein  described  as 
Glerk  of  the  Justices  of  the  Peace,  or  by 
abbreviating  the  expression,  Glerk  of  the 
Peace,  the  same  individual  officer  perform- 
ing the  same  duties  is  clearly  designated. 
Indeed  in  the  13th  year  of  the  reign  of 
Henry  4,  the  reign  immediately  succeeding 
th&t  of  Richard  2,  and  within  twenty  years 
of  the  period  of  time  when  the  Crown  had 
introduced  into  the  commission  of  the 
peace  the  name  of  an  individual  justice 
as  the  keeper  of  the  rolls,  I  find  the  Glerk 
of  the  Peace  described  in  the  Year  Books, 
13  H.  4,  f.  10,  pi.  33,  as  Clerk  of  the 
Sessions  of  the  Peace;  for  it  is  there 
stated  that  at  a  gaol  delivery  in  the  Castle 
of  Sarum  one  of  the  Justices,  Hank, 
addressing  himself  to  Horn,  who  was 
Glerk  of  the  Sessions  of  the  Peace,  directed 
him  to  take  down  the  name  of  the  prisoner, 
who  was  not  then  indicted,  that  he  might 
be  inquired  of  at  the  next  sessions  of  the 
peace. 

I  now  proceed  to  the  consideration  of 
the  question,  whether  there  be  not  on  the 
rolls  of  Parliament  a  direct  legislative 
recognition  of  the  rights  of  the  Gustos  to 
appoint  the  Glerk  of  the  Peace,  and  I  beg 
leave  to  refer  to  the  statute,  37  Hennj  8.  In 
my  humble  judgment,  the  language  of 
the  statute  is  plainly  declaratory  of  the 
right  of  the  Gustos  by  law  to  appoint  to 
the  office  of  Glerk  of  the  Peace ;  nor  can 
I  conceiA'e  that  the  law  officers  of  the 
Grown,  whose  duty  it  was  to  protect  the 
rights  and  interests  of  his  Majesty,  would 
have  permitted  such  a  preamble  to  have 
stained  the  rolls  of  Parliament,  unless 
they  had  regarded  the  recent  grants,  by 
his  Highness's  letters  patent,  of  the  clerk- 
ship of  the  peace,  as  an  encroachment  and 
usurpation  upon  the  ancient  legitimate 
right  of  the  (Justos,  to  appoint  by  virtue 
of  his  office.  The  immediate  occasion  of 
passing  that  statute  will  appear  from  the 
language  of  the  preamble : — 

**  Where  before  this  time  the  Lord  Chancellor 
of  England  for  the  time  being  batb,  by  reason  of 
his  office  of  the  Chancellorship,  the  nomination 
and  appointment  of  the  Gustos  Botolonun,  &c., 
and  that  in  like  manner,  (that  is,  by  reason  of  his 
office,  and  incident  thereto)  all  and  every  person 
which  had  and  enjoyed  the  said  office  of  the  Gus- 
tos Rotulorum,  hath  had  until  now  of  late  the 
nomination  and  appointment  of  Glerk  of  the 
Peace." 

Then  it  goes  on  to  recite  the  mischiefs 
resulting  from  the  nomination  of  persons 
not  sufficiently  learned  to  exercise  the  said 
offices ;  by  reason  whereof,  indictments  for 
felony  and  murder,  and  other  offences  and 
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misdemeanoars,  and  the  process  awarded 
apon  them  have  not  only  been  frustrate 
and  Yoid,  sometimes  by  negligent  engross- 
ing, by  the  embezzling  or  rasnre  of  the 
same  indictments,  but  also  sundry  bargains 
and  sales  have  also  been  void,  for  lack  of 
sufficient  enrolment  of  the  same. 

Some  of  the  duties  of  the  Gustos  Botulo- 
rum  are  here  enumerated;  viz.,  the  drawing 
the  indictments  for  felonies  and  other 
offences ;  the  keeping  of  them*  and  the 
awarding  of  process  upon  the  same ;  and 
the  enrolment  of  bargams  and  sales.  That 
these  duties  extend  as  well  to  the  proper 
making  as  to  the  keeping  of  the  records, 
cannot  be  disputed;  for  if  the  naked 
custody  of  them,  without  regard  to  their 
due  entry  and  enrolment,  were  the  only 
office  required  firom  the  Gustos  or  his 
agent,  the  lack  of  sufficient  knowledge 
conld  not  have  been  ureed  as  the  mischief 
which  called  for  a  remedy.  From  this  Act, 
therefore,  I  conceiye  the  inference  almost 
irresistible  that  the  Glerk  of  the  Peace, 
had  at  all  times,  until  recently  before  the 
passing  of  it,  been  appointed  b^  the  keeper 
of  the  records.  In  this  opinion  I  am 
fbrtified  by  great  authorities.  Lantha/rd 
in  commenting  upon  this  statute,  p.  378, 
after  observing  tnat  the  nomination  and 
appointment  of  Glerk  of  the  Peace  had 
long  time  belonged  to  the  Gustos  Botulo- 
ram,  addst — 

*<  And  this  office  was  also  (for  a  time)  given  by 
the  King's  letters  patent  for  terme  of  life,  as  that 
of  the  Gustos  Botulorom  wa8,antil  the  said  Statute 
(87  Henry  8.  c  1.)  reoontinued  the  ancient  order 
of  giving  it  by  the  Gustos  Botolorum  onely." 

Is  it  possible  for  language  to  express  in 
terms  more  clear,  appropriate,  and  forcible, 
the  opinion  entertained  by  this  author, 
that  this  Act  was  declaratory  of  the  legiti- 
mate right  of  the  Gustos  to  appoint,  and  of 
his  sense  of  the  usurpation  of  the  Crown  P 
Eyres,  J.,  in  the  case  of  Ha/rcouH  v.  Fox, 
as  reported  by  8hower,(a)  in  discussing 
the  several  provisions  of  the  statute  of 
37  Henry  8,  expresses  his  opinion  that  it 
must  be  regarded  as  a  declaratory  law. 
He  expresses  himself  in  these  terms : — 

"  From  all  which  parts  of  this  Act  so  penned, 
I  think  it  must  be  obvious  to  every  man's 
understanding,  that  this  Act  was  but  declarative 
of  what  the  hiw  was  before  the  making  of  the 
Act" 

Nor  does  it  appoar  to  me  that  the  argu- 
ment of  its  being  a  declaratory  law  is  at  all 
weakened,  or  the  right  of  the  Gustos  to 
appoint  the  Glerk  of  the  Peace  in  any 
manner  impugned,  by  the  fourth  and  fifth 
sections  of  the  Act';  the  first  of  which  con- 
tinued and  confirmed  all  such  as  (being 
found  when  the  Act  passed,  in  the  actual 

(a)  1  Show.  518. 


possession  of  those  offices)  had  derived 
their  titles  to  them  under  any  lett^^ 
patent  or  commission  from  the  Grown; 
and  the  last  of  which,  the  fifth  section, 
Teseryed  to  the  Archbishop  of  York,  the 
Bishop  of  Durham,  the  Bishop  of  Ely,  and 
eyery  of  their  successors,  the  exercise  of 
the  same  rights  which  they  had  been 
accustomed  to  enjo]^. 

The  fourth  section  can,  I  think,  be 
regarded  only  as  the  confirmation  of  a 
suspicious  and  doubtful  title.  For  if  the 
King's  right  to  appoint  had  been  clear 
and  unquestionable,  where  was  the  neces- 
sity of  a  special  enactment  to  establish  it  P 
Nor  does  the  view  which  I  haye  taken  of 
the  character  of  this  monarch  induce  me  to 
conclude  that  he  would  have  condescended 
to  compromise  an  acknowledged  right  in 
the  Grown,  upon  terms  of  continuing  the 
then  present  possessors  in  office  for  the 
period  of  their  lives. 

As  to  the  fifth  section,  I  am  not  aware 
that  any  argument  has  been  founded  upon 
the  construction  of  this  clause  unfayour- 
able  to  the  right  of  the  Gustos.  Those  juris- 
dictions are  speciaUy  expected  from  the 
general  provisions  of  the  Act.  The^  may, 
or  may  not,  have  originated  in  similar 
usurpations,  and  it  may  have  been  thought 
expedient  to  confirm  the  Archbishop  of 
York,  the  Bishop  of  Durham,  and  the 
Bishop  of  Ely,  and  their  successors,  in  the 
exercise  of  all  the  liberties  and  authorities, 
according  as  they  had  enjoyed  the  same, 
by  the  s^  of  a  parliamentary  enactment. 

I  cannot  close  my  observations  on  this 
subject  without  remarking  that,  although 
the  reign  of  Henry  8,  has  been  considered 
as  a  yer^  distinguished  era  in  the  annals 
of  our  judicial  nistory,  yet  the  royal  pre- 
roffative  was  then  strained,  more  particu- 
lany  in  his  latter  years,  to  a  yery  tyrannical 
height,  and  its  encroachments  sanctioned 
(to  use  the  language  of  the  eleeant  com- 
mentator on  the  laws  of  Englai^o)  by  those 
"pusillanimous  Parliaments,  one  of 
which,  to  its  eternal  disgrace,  passed  a 
statute,  whereby  it  was  enacted  that  the 
King's  proclamations  should  have  the  force 
of  Acts  of  Parliament."(a) 

I  now  propose  to  show  hj  cases  strictly 
analogous,  and  by  the  opinions  and  judg- 
ments of  the  most  eminent  lawyers,  formed 
after  much  consideration,  that  the  appoint- 
ments of  the  Glerk  of  the  Peace  may  pro- 
perly be  regarded  by  law,  as  incident  to 
the  office  of  Gustos.  [The  learned  judge 
referred  to  HarcouHv.  Fox,{h)  the  Statute 
of  Westminster  2.  c.  30,  MUton's  case,(c) 
ShroggesY.  OoleshiUXc!)  BridgmanY.HoU,{e) 
and  Saunders  v.  Owen.{f)l 


(a)  Blackstone,  4,  431. 
(b),  (c),  (cO.  («).  (/)  See  above,  pp.  847,  852, 
855. 
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Under  these  circumstances,  after  a  care- 
ful examination  of  the  origin  (as  far  as 
I  have  been  able  to  trace  it)  of  the 
respective  oflBces  of  Gustos  Rotulorum  and 
Clerk  of  the  Peace,  and  of  their  duties, 
as  arising  out  of  and  connected  with 
the  commission  of  the  peace,  from  the 
legislative  declaration,  and  recognition  of 
the  right  of  the  Gustos  Rotulorum  to  ap- 
point, which,  as  it  appears  to  me,  is  to  be 
found  on  the  rolls  of  Parliament,  (a)  and 
from  the  accumulated  weight  and  authority 
of  the  cases  to  which  I  have  referred  a8 
analogous,  and  the  principles  to  be  ex- 
tracted from  them,  my  mind,  (with  great 
deference  to  the  opinion  of  others,  from 
whom  it  may  be  my  misfortune  to  differ) 
has  arrived  at  the  conclusion  that  the 
appointment  of  the  oflBce  of  clerk  within 
the  shires  of  England  did  by  law  pre- 
viouflly  to  the  passing  of  the  Act  of  37 
Henry  8,  belong  of  right  to  the  Gustos 
Rotulorum  of  the  shire  by  virtue  of  his 
said  office. 

To  the  second  question,  whether  the 
appointment  to  the  office  of  Glerk  of  the 
Peace  within  the  shires  of  Ireland  did  by 
law,  in  and  previously  to  the  year  1800, 
belong  of  right  to  the  Grown,  or  to  the 
Gustos  Rotulorum  of  the  shire,  by  virtue 
of  his  said  office,  or  to  any  and  what  other 
person  or  persons,  I  answer  that  I  con- 
ceive it  to  have  belonged  of  right  to  the 
Gustos  Rotulorum  of  the  shire,  by  virtue 
of  his  office. 

As  early  as  the  reign  of  King  Johiy  a 
regular  Gode  or  Gharter  of  English  laws 
was  granted  by  that  monarch,  about  the 
twelfth  year  of  his  rei^,  and  deposited  in 
the  Excnequer  of  Dublin,  under  the  King's 
Seal,  for  the  common  benefit  of  the  land, 
(as  the  public  record  expresses  it)  that  is, 
for  the  common  benefit  of  all  who  should 
acknowledge  allegiance  to  the  Grown; (6) 
and  for  the  regular  and  efiectual  execution 
of  those  laws,  the  King's  four  Gourts  of 
judicature  were  established  upon  the  model 
of  the  four  superior  courts  of  England ; 
and  a  new  and  more  ample  division  was 
then  made  of  the  King's  lands  of  Ireland 
into  counties,  in  which  sherifi*s  and  other 
officers  were  appointed,  in  accordance  with 
the  system  of  government  prevailing  in 
England.(c)  If  then  the  office  of  Clerk  of 
the  Peace  was  incident  to  the  office  of 
Gustos  Rotulorum  in  England,  it  seems  to 
me  to  follow  as  a  necessary  natural  con- 
sequence that  the  same  rale  must  hold  in 
Ireland ;  the  nature  of  those  several  offices 
and  the  duties  required  in  relation  to  them 
being  the  same  in  both  countries.    The 

(a)  St  87  Hen.  8.  c.  1. 
(6)  The  reference  is  to  the  Magna  Charta 
Hibemiee,  Lynch's  Feudal  Dignities,  15,  38. 
(c)  Bagwell's  Ireland  under  the  Tudors,  1, 60. 


various  Irish  Acts  of  Parliament  referred 
to, (a)  directing  documents  to  be  deposited 
by  the  Clerks  of  the  Peace,  among  the 
records  of  their  respective  counties,  and 
requiring  them  to  give  attested  copies, 
appear  to  me  strong  legislative  recogni- 
tions that  the  appointment  of  the  office  of 
Glerk  of  the  Peace  in  Ireland  is  incidental 
to  the  office  of  Gustos.  The  Act  passed  so* 
recently  as  1  Geo.  4.  c.  27,  which  gives  the 
Glerk  of  the  Peace  right  to  hold  the  office 
quamdiu  se  bene  geeeei'it,  shows  that  before 
that  time  the  appointment  of  Glerk  of  the 
Peace  was  determined  by  the  death  or  re- 
moval of  the  Gustos  who  appointed,  and 
therefore  furnishes  a  strong  inference  that 
the  appointment  of  Glerk  of  the  Peace  in 
Ireland  was  by  law  incident  to  the  office 
of  Gustos  before  the  union. 

By  the  cases  also  which  have  been  de- 
cided in  Ireland,  of  the  King  v.  Fergus^ 
6on,(b)  and  the  King  v.  Savemey  and 
Falkin€r,{c)  this  seems  to  have  been  re- 
ceived, declared,  and  acted  upon,  as  the 
law  of  that  country. 

To  the  third  question,  whether  the  right 
to  appoint  to  the  office  of  Glerk  of  the 
Peace  within  the  King's  County  in  Ireland, 
did,  by  law,  in  and  previously  to  the  year 
1800,  belong  to  the  Grown,  or  to  the  Gustos 
Rotulorum  of  the  said  shire,  by  virtue  of 
his  said  office,  &c.,  I  also  answer  that 
the  right  to  appoint  to  the  office  of  Clerk 
of  the  Peace  within  the  King's  County  in 
Ireland,  did,  by  law,  in  and  previously  ta 
the  year  1800,  oelong  to  the  Gustos  Rotu- 
lorum of  the  said  shire,  by  virtue  of  his 
said  office.  The  frame  of  this  question 
has  not  failed  to  draw  my  attention  to  the 
consideration  of  any  distinction,  which  the 
historical  fact,  that  the  King's  County  was 
not  formed  into  a  county  until  the  3rd  and 
4th  year  of  the  reign  of  Philip  and  Ma/i-y^ 
in  the  year  1556,  might  naturally  suggest. 

I  do  not,  however,  apprehend  that  this 
circumstance  can  in  any  manner  vary  the 
question,  having  taken  occasion  to  state 
in  the  most  distinct  and  unqualified  terms^ 
that  neither  in  England  nor  in  Ireland  can 
the  right  of  the  Gustos  to  nominate  the 
Clerk  of  the  Peace  be  maintained  upon  the 
ground  of  prescription ;  the  office  of 
Gustos  Rotulorum  and  of  Clerk  of  the 
Peace  in  both  countries,  and  the  very 
county  also  in  Ireland  to  which  this  qnes* 
tion  more  directly  applies,  bein^g  each  and 
every  of  them  created  and  existing  only 
within  the  time  of  legal  memory. 


(a)  13  &  14  Geo.  3.  c.  26.,  28  &  S4  Geo.  8. 
c.  39,  40.,  35  Geo.  3.  c.  29.,  34  Geo.  8.  c.  25.» 
40  Geo.  3.  c.  80. 

(6)  K.  B.,  1796. 

(c)  See  Kennedy  ▼.  Gregg,  8  Jr.  L.  B.» 
p.  235. 
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Bnt  the  moment  in  which  the  King's 
County  became  a  connty,  however  recent 
its  formation,  I  conceive  that  the  right 
to  appoint  a  Clerk  of  the  Peace,  upon  the 
principle,  and  for  the  reasons  I  have  before 
stated,  as  applicable  to  England,  became  eo 
instanii  indispensably  incident  to  tbe  office 
of  Cnstos  Botnlomm  in  Ireland ;  there 
being  no  provision  in  the  statute  of  Philip 
and  Mary  to  alter  the  law  in  this  respect. 

Being  formed  upon  the  model  of  other 
counties,  with  similar  officers,  such  as 
CustoB  Botnlorum,  sheriff,  &o.,  this  ap- 
pointment would  be  regulated  and  con- 
trolled by  the  same  laws  which  prevailed 
in  the  government  of  those  counties. 
When,  in  the  reign  of  Henry  8,  the  shire 
of  Monmouth  was  created  by  a  severance 
and  divisions  of  the  Lordships  and  Marches 
within  the  country  or  dominion  of  Wales, 
and  by  a  union  and  annexation  of  certain 
portions  of  them  thenceforth,  by  legisla- 
tive enactment,  (a)  became  part  and  member 
of  the  new  shire  of  Monmouth,  with  a 
CustoB,  sheriff,  and  other  officers,  I  con- 
ceive that  to  the  sheriff  belongs  the  right 
of  appointing  the  shire  clerk  of  the  County 
Court,  and  to  the  Custos  Eotulomm  the 
right  of  appointing  the  Clerk  of  the  Peace, 
as  incident  to  his  office,  in  the  same  man- 
ner as  in  the  most  ancient  counties  in  this 
realm. 

Conceiving  therefore  the  decision  of  this 
last  question  to  depend  upon  the  same 
principles,  in  the  explanation  and  develop- 
ment of  which,  I  fear  that  I  have  drawn 
but  too  largely  upon  your  Lordship's 
patient  attention,  in  my  discussion  of  the 
merits  of  the  first  Question,  I  conclude 
with  expressing  my  humble  opinion,  that 
the  right  to  appoint  to  the  office  of  Clerk 
of  the  Peace  within  the  King's  County  in 
Ireland,  did,  by  law,  in  and  previously  to 
the  year  1800,  belong  to  the  Custos  Botu- 
lorum  of  the  said  shire,  by  virtue  of  his 
said  office. 

Batlbt,  J. :  I  regret  extremely  that  I  can- 
not bring  myself  to  concur  in  the  opin- 
ion which  the  other  judges  have  formed 
in  this  case.  The  first  question  proposed 
by  your  Lordships  to  our  consideration  is 

*<  Whether  the  appointment  to  tbe  office  of 
Clefk  of  the  Peace  within  the  shires  of  Eng- 
land, did,  by  law,  previously  to  the  passinfr  of 
the  Act  of  37  Ben.  8,  c.  1,  belong  of  right 
to  the  Crown  or  to  the  Custos  Rotolonun  of 
the  shire,  by  virtue  of  his  said  office,  or  to  any, 
and  to  what  person  or  persons  ?  " 

I  have  the  misfortune  to  think  it  of 
right  belonged  to  the  Crown,  if  the  Crown 
reserved  n  to  itself ;  that  it  belonged  to 
any  other  person  or  persons,  (at  least  if 

(a)  S7  Hen.  8.  c.  26  s.  8 ;  Williams's  History 
of  Monmonthshire,  258. 


named  in  the  commission  of  the  peace) 
upon  whom  the  Crown  chose  to  confer  it, 
if  the  Crown  thought  fit  to  give  it  away  ; 
or  that  if  the  Crown  did  not  think  fit  to 
reserve  or  confer  it,  it  belonged  of  right  to 
the  justices  at  large  in  Quarter  Sessions 
assembled.  Tour  Lordship's  question  ap» 
pears  to  me,  to  propose  as  a  mere  point  of 
law,  to  whom  by  law  the  right  belonged, 
and  my  answer  is  framed  upon  that  view 
of  the  question.  I  do  not  say,  therefore, 
that  the  Crown  did  not,  in  fact,  confer 
this  rip^ht  upon  the  Custos  Botulorum ;  all 
I  say  18  that,  unless  it  did  so  confer  it, 
the  Custos  hfi^  it  not. 

The  Courts  of  Sessions  of  the  Peace 
originated,  I  apprehend,  in  the  reign  of  Ed* 
ward  8,  and  were  founded  upon  commisions 
issued  in  pursuance  either  of  18  Edward  3,. 
Stat.  2,  c.  1,  or  of  34  Edward  3,  c.  1. 
The  former  of  those  statutes  provides  that 
two  or  three  of  the  best  reputation  in  the 
counties  shall  be  assigned  keepers  of  the 
peace  by  the  King's  commission,  and  at  what 
time  need  shall  be,  the  same  with  other 
wise  learned  in  the  law  shall  be  assigned  by 
the  King's  commission  to  hear  and  deter- 
mine felonies  and  trespasses  done  against 
the  peace  in  the  same  counties.  The^ 
Edward  3,  c.  1,  directs  that  in  every  county 
of  Englajid  shall  be  assigned  for  keep- 
ing the  peace  one  Lord  (un  Seigneur),  and 
with  him  three  or  four  of  the  most  worthy 
in  the  county,  with  some  learned  in  the 
law,  with  power  to  hear  and  determine  at 
the  King's  suit,  all  manner  of  trespass 
done  in  the  same  country.  Both  these 
statutes  are  silent  as  to  the  officers  and 
the  constitution  of  the  Court.  Then,  as  it 
seems  to  me,  a  question  of  law  arises^ 
what  could  legally  be  done;  and  secondly, 
a  question  of  fact,  what  was  done.  Where 
the  Crown  erects  a  Court  of  Justice  of  its 
own  authority,  it  may,  I  apprehend,  fi± 
and  nominate  what  officers  it  shall  have» 
and  how  their  successors  shall  be  ap- 
pointed; and  I  take  it  it  has  the  samo 
power  where  it  creates  a  Court  of  Justice 
under  the  direction  of  Parliament,  unless 
there  be  something  in  the  Act  of  Parlia- 
ment, from  which  a  contrary  intention 
in  the  Legislature  may  be  collected.  The 
legal  presumption  appears  to  me  to  be, 
that  the  LegiiBlature  will  break  in  as  little 
as  possible  upon  the  prerogative  of  the 
Crown,  and  that  what  it  does  not  by 
express  words,  or  by  necessary  implica- 
tion take  away,  it  leaves  to  the  Crown. 
Upon  the  establishment  of  this  Courts 
therefore,  the  Crown  might,  if  it  thought 
fit,  appoint  one  of  the  Justices  to  be 
Custos  Botulorum,  or  it  might  omit  it.  It 
might  name  a  Clerk  of  the  Peace,  or 
reserve  to  itself  the  fttture  right  of  nomi- 
nating the  successors ;  or  it  might  omit  to 
name  him,  and  be  silent  as  to  the  office  ; 
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and  then  the  Sessions  would  have  the 
right,  as  incident  to  their  being  a  court,  to 
decide  upon  having  such  an  oflBcor ;  and 
the  right  to  appoint  him  would  be  either 
in  the  Sessions,  if  the  Crown  made  no 
other  provision  as  to  the  appointment  of 
ofl&cers,  or  in  such  other  person  or  persons 
on  whom  the  Crown  had  conferred  the 
right.  And  whatever  the  Crown  might 
do  in  the  first  instance  would  either  be 
variable  upon  future  occasions  or  not.  In 
the  former  case,  the  Crown  might  resume  to 
itself  the  right  when  it  thought  fit ;  in  the 
latter,  the  nomination  and  appointment 
could  not  have  belonged  to  the  Gustos  Ro- 
tulorum,  unless  he  had  been  appointed  ah 
initio, 

Lamhard  in  his  Eirenarcha  intimates 
that  there  was  extant  in  his  time  one  of 
the  commissions  granted  in  the  35th 
Edward  3,  and  if  we  could  discover  the 
commissions  granted  at  that  time,  and 
could  be  satisfied  that  the  commissions  for 
the  different  counties  wore  uniform  and 
all  of  the  same  tenor,  they  might  throw 
great  light  upon  the  question,  as  a  question 
of  fact,  though  they  could  not  bo  admitted 
in  argument  upon  the  question  of  law. 
Suppose  these  commissions  to  have  been 
silent  as  to  the  Custos,  and  to  have  reserved 
to  the  Crown  the  right  of  appointing  a 
Clerk  to  the  Justices,  can  there  bo  a  doubt 
but  that  such  right  would  have  been  well 
reserved?  Suppose  the  commissions  to 
have  nominated  a  Custos,  and  to  have 
given  him  the  power  pro  hdc  vice  to  nomi- 
nate the  Clerk  of  the  Peace,  would  not 
that  have  been  a  valid  gift,  and  would  it 
have  been  valid  for  more  than  that  term  P 
Would  it  not  equally  have  been  valid,  had 
the  nomination  been  given  to  the  justices 
at  large,  though  it  had  appointed  one  in 
particular  to  be  Custos  Rotulorum  P  Sup- 
pose it  to  have  nominated  no  Custos,  and 
to  have  been  silent  as  to  the  Clerk  of  the 
Peace,  would  not  the  Justices  in  Sessions, 
that  is  the  Court,  have  had  the  power  to 
nominate  such  Clerk  P  Such  power  accord- 
ing to  Bolle{a)  is  incident  to  every  Court. 
Suppose  the  commissions  for  different 
counties  to  have  varied,  or  suppose  them 
to  have  varied  at  different  times,  what 
would  then  have  been  the  caseP  That 
they  did  vary  as  to  the  County  Palatine  of 
Lancaster  is  clear  from  the  exception  in 
the  statute  of  William  and  Mary^Q))  and 
from  the  modern  practice ;  that  they  varied 
as  to  other  places  may  be  collected  from 
the  exception  in  the  statute  of  Henry  8.(c) 
In  Durham  at  present  the  Bishop  is  his 
own  Custos.    The  provisions  in  the  statute 


(o)  Abridg.  526,  Court  P. 

(h)  Stat  1.  c.  21. 

(c)  87  Hen.  8.  c.  1.  «.  5. 


of  Henry  8  and  Edward  Q{a)  show  that  he 
may  make  another  person  so ;  but  he 
appoints  the  Clerk  or  the  Peace  for  the 
county,  without  noticing  his  own  character 
as  Custos  Rotulorum;  and  his  grant  of 
the  oflfice  is  confirmed  by  the  Dean  and 
Chapter  of  Durham.  In  Lancashire,  Lord 
Derby  is  appointed  Custos  Botulorum  by 
the  King  under  the  se^  of  the  Duchy 
and  County  Palatine  of  Lancaster;  and 
Lord  Clarendon  is  appointed  Clerk  of  the 
Peace  under  the  same  seals ;  and  the  instru- 
ment, so  far  from  containing  any  expres- 
sion that  he  is  the  deputy  of  the  Custos 
Eotulorum,  distinctly  enjoins  the  Custos 
Rotulorum  to  permit  him  to  exercise  his 
office,  without  impediment,  hindrance, 
molestation,  interruption,  or  denial.  Let 
me  press  upon  your  consideration  the 
argument  which  arises  from  the  practice 
in  Lancashire  and  other  privileged  places. 
The  statute  34  Edward  8,  applies  to  every 
county  in  England.  Lancaster  therefore 
is  included ;  and  what  is  the  case  in  the 
other  counties  in  England  must  be  the 
case  there.  If  the  Custos  had  ex  officio  a3 
matter  of  law,  the  right  in  every  other 
county  in  England  before  the  37  Henry  8, 
he  must  have  had  it  there.  If  the  King 
were  precluded  from  nominating  in 
ordinary  counties,  he  must  have  been  pre- 
cluded there.  If  it  would  have  been  illegal 
elsewhere,  it  would  have  been  equally  so 
there. (7>)  It  was  not  until  the  50  Edward  3, 
that  the  county  of  Lancaster  was  erected 
into  a  County  Palatine  in  Parliament. (c) 
The  practice,  therefore,  oven  if  it  be  con- 
fined to  Lancashire  alone,  seems  to  establish 
the  point,  that  this  is  a  question  of  fact,  not 
matter  of  law.  If  the  early  commissions 
passed  immediately  after  the  34  Edward  3, 
were  before  your  eyes,  and  you  were  to 
find  that  many  of  them  sanctioned  the  same 
practice  as  has  prevailed  in  Lancashire, 
would  this  have  no  inflaence  upon  your 
j  udgment  P  Would  it  not  be  the  foundation 
on  which  you  would  act  ? 

The  argument  that  we  are  at  liberty  to 
decide  as  matter  of  law  upon  the  right 
of  the  Custos  Rotulorum  to  nominate  is 
founded  on  the  I'ecital  in  the  37  Henry  8, 
c.  1,  on  Lord  Coke*8  comment((2)  on  the 
Statute(e)  of  Westminster  2,  and  on  the 
opinion  of  Lord  Chief  Justice  HoU  in 
Harcourt  v.  Fox,  [The  learned  judge 
quoted  the  preamble  of  37  Hewry  8,  c.  1.] 


(a)  87  Hen,  8.  c.  1,  8.  5.  and  3  &  4  Edw,  6. 
c.  1.  8.  5. 

(b)  4  Instit.  204. 

(c)  See  Dyke  v.  Wa{fard,  5  M.  P.  C.  C,  434, 
and  Sir  T.  D.  Hardy's  edition  of  Regisbrum 
Palatinum  Dundmense,  Ixtv. 

(d)  2  Instit.  425. 

(e)  IS  Edw.  1.8t.  I.e.  2. 
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And  npon  this  it  enacts  that  every  Gustos 
shall  nominate  the  Clerk  of  the  Peace 
within  his  shire ;  and  the  Onstos  and  Clerk 
of  the  Peace  shall  execute  the  same  offices 
by  themselyes  or  by  a  sufficient  and  able 
deputy.  This  recital  that  the  Custos  till 
of  late  hath  had  the  nomination  may,  as 
it  seems  to  me,  refer  to  the  practice  as 
matter  of  fact,  without  referrm/af  to  the 
right  as  matter  of  law.  The  recital  does 
not  state  that  of  right  he  hath  had,  but 
states  the  fact  only  that  he  has  had ;  and 
the  statute  does  not  declare  and  enact, 
but  enacts  only;  and  it  does  not  from 
beginning  to  end  insinuate  that  the  patents 
of  the  Clerks  of  the  Peace  were  illegal,  or 
the  grants  void :  on  the  contrary,  it  confirms 
the  persons  then  in  office  in  their  respective 
offices.  If  it  were  referring  to  the  right 
as  matter  of  law,  it  would,  as  it  seems  to 
me,  ^  too  £Ekr,  and  mistake  the  right ;  as 
the  risht,  unless  there  were  something  to 
show  the  contrary,  would  be  in  the  sessions 
not  in  the  Custos.  I  admit  Lord  HolCa 
opinion  on  Harcov/rt  v.  Fox,  is  very  strong, 
that  the  right  of  nominating  the  Clerk  of 
the  Peace  bebngs  to  the  Custos  Botulorum 
of  common  right,  by  the  Common  Law  of 
the  land;  but  that  was  not  the  point  in 
judgment:  it  was  incidental  to  the  case 
under  consideration.  None  of  the  other 
judges  concur  with  him,  and  his  conclusion 

IS, 

"  So  that  now,  having  as  well  as  I  can,  given  an 
account  of  the  nature  of  the  office  of  Custos,  and 
the  reasonableness  of  his  having  the  nomination 
of  the  Clerk  of  the  Peace,  I  shall  now  give  my 
particular  reasons,  upon  which  I  ground  my 
judgment  in  this  case,  (a) 

I  am  aware  that  one  of  the  main  founda- 
tions of  his  opinion  is,  that  the  Clerk  of  the 
Peace  must  be  trusted  with  the  possession 
of  the  rolls  to  nu^e  entries  upon,  and  that 
the  Custos  Botulorum  would  be  answerable 
to  the  King  and  to  the  subject  in  case  of 
their  loss ;  and  that  it  would  be  the  most 
unreasonable  thing  in  the  world,  that  the 
Custos  Botulorum  should  be  answerable 
for  such  miscarriage,  unless  he  had  the 
appointmeht.  But  i^e  answer  to  that 
argument  is,  that,  if  the  Clerk  of  the  Peace 
has  the  possession  of  the  rolls,  not  as 
deputy  to  the  Custos,  but  as  the  officer  of 
the  Court,  the  Custos  would  not  be  answer- 
able to  the  King  or  to  the  public,  in  case 
of  their  loss  or  destruction,  whilst  they 
remained  necessarily  in  the  hands  of  the 
Clerk  of  the  Peace ;  and  as  to  the  notion 
of  unreasonableness,  that  objection  has  ap- 
plied at  all  times  as  to  the  Coimty  Palatine 
of  Lancaster;  and  it  has  applieain  every 
county  in  England,  since  the  1st  Williain 
and  iwryt  where  a  new  Custos  Botulorum 


(a)  I  Show.  581. 


has  been  appointed  in  the  life  time  of  a 
preceding  Clerk  of  the  Peace,  and  it 
applied  to  the  very  case  they  were  then 
deciding,  for  the  decision  was  that  the  old 
Clerk  of  the  Peace  was  entitled  to  continue, 
though  the  Custos  who  apointed  him  was 
removed,  and  a  new  Custos  anpointed. 

Another  argument  he  relies  upon  is 
drawn  from  the  practice  as  to  the  Clerk 
of  Assize  and  the  County  Clerk  in  MUton'e 
case,  and  the  reasons  ^iven  in  2d  Insti- 
tute, 425,  for  that  practice ;  but  both  those 
offices  are  considered  in  2d  Institute  as 
having  existed  before  time  of  legal  me- 
mory, and  the  Crown  may  be  excluded  by 
time  from  interfering  as  to  ancient  offices, 
though  it  is  not  prevented  from  intexfei  * 
as  to  offices  created  within  time  of  leg 
memory."  It  may  be  observed,  too,  tn__ 
Lord  MoU  speaks  of  the  possession  of  the 
rolls  by  the  Cuatoe,  as  possession  of  them 
by  all  the  justices(a},  that  he  speaks  of 
the  Custos  Botulorum  as  tbe  senior  of  the 
justices  in  Court. 

It  may  be  of  some  service,  if  I  shortly 
notice  how  the  power  was  treated  by  the 
counsel  in  argument,  and  by  the  other 
judges,  and  how  it  was  again  treated,  when 
another  onportunity  occurred.  [Bayley,  J,, 
then  citea  from  the  arguments  o£Hawle8 
and  Levinz  and  thejudments  of  Evre  and 
Gregory,  J.  J.,  in  Ua/rcowri  v.  Fox,\ 

Witfaiin  five  years,  namely,  in  Hilary 
Term,  8th  and  9th  WilUam  3,  whilst  the 
opinion  of  Lord  HoU  must  have  been  within 
the  recollection  of  every  judge  in  West- 
minster Hall,  a  question  as  to  the  office  of 
Clerk  of  the  Peace  again  arose  in  Owen  v. 
8(mnder8,(J>)  and  Har court  v.  Fox,  was  ex- 
pressly referred  to.  The  question  was, 
whether  under  the  statute  of  1  William  and 
Mary,  a  nomination  by  the  Custos  Botulo- 
rum to  the  office  of  Cflerk  of  the  Peace  by 
parol  was  good  P 

£Bayley,  J.,  referred  to  the  opinions  of 
Powell,  J.,  and  Treby,  L.C.J.,as  to  the 
origin  of  the  Clerk  of  the  Peace.l 

The  charge  to  the  Custos  Botulorum 
in  the  ordinary  commissions  of  the  Peace, 
and  the  observations  as  to  the  duties  at 
the  Sessions  of  the  Custos  Botulorum 
and  the  Clerk  of  the  Peace  in  Lam' 
hard*8  Eirenarcha,  deserve  attention. 
The  earliest  commission  I  have  met  with 
is  at  the  commencement  of  HerberVB  Jus* 
Uce,  in  the  edition  of  1547;  and  at  the  con- 
clusion it  commands : — 

"  John  Fitz  James  that  at  the  days  and  places 
aforesaid,  he  cause  to  come,  writs,  precepts, 
processes,  and  indictments  afbresaid,  bemre  him- 
self and  his  said  companions,  and  inspect  and 
determine  the  same." 


(a)  1  Show.  528. 

(b)  1  Lord  Bajm.  158. 
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In  another  edition  of  the  same  book, 
printed  in  1606,  there  is  a  similar  clause, 
except  that  it  seems  addressed  to  all  the 
justices,  and  not  to  anyone  by  name ;  but 
this  may  be  a  mistake  in  the  text,  because 
in  the  margin  it  is  stated  to  be  *  *  al  Gustos 
Rotuloi'um,'*  and  the  same  book,  in  the 
form  of  what  is  called,  *'  the  new  commis- 
sion," contains  this  clause  : — 

"  Assignavimus  denique  te  prafatum  Edw.  H. 
Militem  (not  the  person  first  named  in  the  com- 
mission, for  the  officers  of  State  are  first  named). 
Custodem  JR.  pacts  nostra  in  dicto  comitatu  nos- 
trOy  ac  propterea  tu  ad  dies  et  loca  predicta 
brevia  precepta  processus  et  indictauienta  pre- 
dicta coram  te  et  dictis  sociis  tuis  venire  facias 
ut  inspeciantur^  et  dehito  modo  terminentur." 

Lanihardt  in  his  Eirenarcha,  speaks  of 
Sessions  and  of  the  officers  bound  to 
attend,  and  among  those  one  is  the  Gustos 
Eotulorum,  who  is  to  attend  in  respect  of 
his  duties,  and  another  for  his  own  duties, 
separate  and  distinct  from  those  of  the 
Gustos,  the  Clerk  of  the  Peace  :— 

"  Two  sortes  of  men  there  are  that  owe  their 
ordinary  atteadances  at  these  Sessions,  that  is 
the  officers  or  ministers  of  the  Court  and  the 
jurors  of  the  country.  Amongst  the  officers,  the 
Gustos  Botulorum  hath  worthily  the  first  place, 
both  for  that  he  is  alwaies  a  justice  of  the 
quorum  in  the  commission,  and  amongst  them 
of  the  quorum,  a  man  (for  the  most  part) 
especially  picked  out  either  for  wisdom  or  credit ; 
and  in  this  behalf  he  beareth  the  person  of  an 
officer,  and  ought  to  attend,  &c.,  for  the  words 
in  the  commission  be  to  him  now  by  his  proper 
name,  Quod  ad  dies  et  loca  predicta  brevia 
precepta  processus  et  indictamenta  predicta 
coram  te  et  dictis  sociis  tuis  venire  facias. 
Whereas  (until  the  14  yeare  of  King  Richard 
the  2d)  that  charge  was  general  to  all  the 
justices,  and  not  laid  specially  upon  any  one 
person  in  the  commission:  as  it  doth  appear 
in  the  Tower  by  the  records,  which  I  have 
already  touched."  (a) 

By  the  commission  in  a  county,  the 
Gustos  Rotulorum  ought  to  attend  at  the 
Sessions  with  records,  &c.(h) 

**  The  Clearke  of  the  Peace  oweth  his  attend- 
ance at  the  Sessions  sdso,  for  (omitting  certain 
things  specified)  he  readeth  the  inditements,  and 
serreth  the  Court.  He  enrolleth  the  actes  of  the 
Sessions,  and  draweth  the  process,  &c.  (He 
also  must  deliver  letters  to  all  such  as  be  ac- 
quitted of  felony,  &c.).  All  which  things  he 
cannot  do  if  he  be  not  present ;  so  that  he  is  an 
officer  to  this  Court,  and  Clerk  of  the  Justices, 
as  the  statute  12th  of  Richard  the  2d,  c.  10, 
nameth  him,  and  not  (as  Mr.  Marrow  thought) 
the  Clearke  of  the  C!u8tos  Rotulorum  only."(c) 

And  this,  as  it  seems  to  me,  is  the  true 
state  of  the  case.    The  Gustos  Botulomm, 


(a)  Lambard,  870. 

(6)  Com.  Dig.  Justices  of  the  Peace,  D.  4. 

(c)  Eirenaroha,  876,  877. 


though  one  of  the  Justices,  is  in  respect 
of  his  custody  of  the  rolls  to  attend  with 
the  rolls  in  the  Court ;  and  the  Clerk  of 
the  Peace,  as  a  distinct  oflicer  of  the  Court, 
is  to  record  upon  such  rolls  such  acts  of 
Court  as  are  to  be  recorded ;  and  when  he 
has  recorded  them,  it  is  his  duty  to  hand 
them  over  to  the  Gustos  Eotulorum,  that 
he  may  keep  them  in  safe  custody,  though 
the  Clerk  is  entitled  to  have  them  whilst 
in  process.  In  Rex  v.  Evan3{a)  the  opinion 
of  Lord  Chief  Justice  Holt  approaches  this 
point,  where  he  says  the  Clerk  of  the  Peace 
is  bound  to  deliver  the  rolls  to  the  Gustos 
to  be  completed,  though  he  is  entitled  to 
have  them  while  in  process.  If  there  ever 
was  a  time  when  the  rolls  were  in  the  cus- 
tody of  the  justices  at  large,  without  any 
Gustos  Rotulorum,  this  would  be  the  case ; 
and  I  see  no  reason  why  it  should  not 
continue  to  be  the  case  where  one  justice 
in  particular  was  selected  to  be  Gustos 
Rotulorum. 

My  opinion,  therefore,  is  not  negatively 
that  the  right  of  appointing  is  not  with 
the  Gustos  Rotulorum,  not  that  the  right 
is  affirmatively  either  with  the  King  or 
with  the  Quarter  Sessions,  but  that  the 
question  with  which  of  them  it  is,  is  matter 
of  fact  for  the  consideration  of  a  jury ;  not 
matter  of  law  for  the  decision  of  a  Court ; 
and  with  this  view,  the  case  of  Bridgman 
V.  Holt  {b)  and  the  state  of  the  officers  inthe 
superior  Courts  exactly  accord.  In  Bridg- 
man V.  Holt,  the  question  was,  whether 
the  office  of  Clerk  of  the  Pleas  for  enrolling 
pleas  in  the  King's  Bench  was  in  the  King 
or  in  the  Chief  Justice.  The  Defendant 
who  claimed  under  the  Chief  Justice, 
proved  a  series  of  grants  for  a  period  of 
two  hundred  and  thirty- five  years,  when- 
ever the  office  became  void.  It  was  treated 
therefore  as  a  question  of  fact,  not  as  a 
question  of  law.  And  what  is  the  state  of 
the  other  officers  of  the  superior  Courts,  and 
upon  what  principle  is  it  to  be  explained  P 
Why  does  the  Chief  Justice  of  the  King's 
Bench  appoint  the  Gustos  Brevium  in  the 
King's  Bench,  whilst  the  gift  of  the  same 
office  in  the  Common  Pleas  is  not  in  the 
Chief  Justice  there,  but  in  the  King  or  his 

franteeP  Why  are  the  first  and  third 
rothonotaries  in  the  Common  Pleas  in 
the  gift  of  the  Chief  Justice,  and  the  second 
in  the  Gustos  Brevium  P  Why  does  the 
King  appoint  the  master  of  the  Grown 
Office  in  the  King's  Bench,  and  the  Chiro- 
grapher  in  the  Common  Pleas  P  Why  is 
the  office  of  Exigenter  in  the  Common 
Pleas  an  inseparable  incident  to  the  person 
of  the  Chief  Justice,  so  that  a  grant  mereof 
by  the  King,  whikt  the  office  of  Chief  Jus- 
tice is  vacant,  is  null  and  void  P    Why  do 


(a)  4  Mod.  81. 

(6)  Show.  Pari.  Oa.  115. 
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the  three  pnisne  Judges  of  the  King's  Bench 
appoint  the  Signer  of  the  Bills  of  Middle- 
sex P  All  is  referable  to  what  is  mentioned 
as  the  groand  of  the  opinion  in  Shroggea  v. 
Coleshul,  (a)  viz.  prescription  and  osa^e ; 
and  what  is  the  foundation  of  prescription 
and  usage  but  a  lost  grant  P 

Upon  the  whole,  therefore,  T  submit 
that  the  question  in  whom  the  right  of 
appointing  was  in  England  before  the  37 
Henry  8  is  matter  of  fact,  depending  upon 
the  commissions  issued  in  the  different 
counties  in  England,  and  the  usages 
thereon;  and  that  until  such  matter  of 
fact  is  duly  enquired  into  and  ascertained, 
it  cannot  be  answered  as  a  question  of 
law. 

To  the  second  question,  as  every  obser- 
vation I  have  made  upon  the  first  question, 
applies  with  equal  force  to  the  second,  I 
humbly  submit  that  it  is  also  a  question  of 
fact,  not  a  question  of  law,  in  whom  the 
right  in  Ireland  was. 

The  third  question  appears  to  me  to 
depend  upon  the  point  already  noticed, 
via.,  the  right  of  the  Crown  in  the  commis- 
sions it  first  granted  under  the  statute  of 
Edward  3,  to  reserve  to  itself  the  right  of 
nominating  to  the  office  of  Clerk  of  the 
Peace ;  for  if  the  right  existed  when  those 
commissions  were  granted,  it  seems  to  me 
to  have  existed  as  to  this  county,  when 
a  commission  for  this  county  was  first 
granted.  If  the  Crown  had  originally  a 
right  as  to  each  county,  to  mould  the 
machinery  as  it  pleased,  and  to  reserve  to 
itself  such  nommations  as  it  thought  it 
behoved  the  public  weal  it  should  reserve, 
it  must  have  nad  the  same  right  as  to  this 
countv,  when  first  it  became  an  object  of 
consideration,  as  it  had  in  every  other. 
I  am,  therefore,  of  opinion  upon  the  last 
Question  proposed  by  your  Lordships,  that 
tue  right  of  apjpointing  the  Clerk  of  the 
IPeace  in  the  King's  County  in  Ireland, 
when  the  district  that  county  comprises 
was  first  made  a  coxmty,  was  in  the  Crown. 

The  other  judges  who  were  present  con- 
curred in  the  opinions  delivered  by  Little- 
dale,  J.,  Yauffhtvn,  B.,  and  Graselee,  J. 

June  10, 1829.  T^  LoBDCHAircsLLOB:(6) 
This  is  a  writ  of  error  from  the  Court 
of  Exchequer  Chamber  in  Ireland.  The 
oueetion  relates  to  the  appointment  of  the 
Clerk  of  Peace  in  the  Kind's  Coimty  in 
Ireland.     It  was  contended  on  the  one 


(a)  Dyer,  175. 

(6)  Lord  Lyndhurst. 


side  that  the  appointment  of  Clerk  of  the 
Peace  of  the  King's  County  in  Ireland 
was  in  the  Crown;  on  the  other  hand 
it  was  contended  that  it  belonged  to  the 
Custos  Botulorum  of  the  county.  The 
Court  of  Exchequer  Chamber  in  Ireland 
was  of  opinion  that  the  appointment 
belonged  to  the  Crown. 

A  writ  of  error  was  brought,  and  it  was 
argued  in  this  House  during  the  last  Ses- 
sion of  Parliament.  It  was  a  case  of  great 
importance,  and  all  the  judges  were  as- 
sembled for  the  purpose  of  hearing  the 
arguments,  in  order  that  your  Loroblups 
might  have  the  benefit  of  their  advice  and 
assistance  with  respect  to  the  subject. 

The  learned  judges  difiered  in  opinion, 
and  they  postponed,  therefore,  delivering 
their  judgments  till  the  present  session.- 
That  difference  still  continued;  a  great 
majority  of  the  judges,  however,  were  of 
opinion,  that  the  riffht  to  that  appointment 
was  in  the  Custos  Kotulornm  of  the  Sing's 
County,  oneiudge  only  dissenting.  The 
opinions  of  the  learned  judges  were  deli- 
yered  at  great  length  in  this  House.  I  had 
an  opportunity  of  attending  to  their  reason- 
ings at  the  time.  I  have  since  been  fa- 
voured with  copies  of  their  judgments,  and 
I  have  had  an  opportunity  of  again  con- 
sidering them ;  and  without  troubling  you 
by  going  over  the  same  ar^umonts  which 
have  been  already  advanced  upon  the  sub- 
ject in  great  detail,  it  may  be  sufficient  for 
me  to  state  that  I  am  satisfied  that  the 
decision  of  the  Court  below  was  erroneous, 
and  that  the  appointment  of  this  office  is 
not  in  the  Crown,  but  in  the  Custos  Botu- 
lorum. I  am  of  that  opinion  upon  the 
authorities  that  were  cited  by  the  learned 
judges,  by  which  they  fortified  their  opi- 
nions, and  by  the  reasoning  which  they 
employed  in  support  of  their  opinions.  I 
therefore  propose  that  the  judgment  of  the 
Court  below  be  reversed.  (6) 

Judgment  reversed. 


Matekials  made  use  of The  above  report 

b  taken  from  8  Bligb,  N.S.,  161. 


(a)  In  Crosbie  v.  Hurley,  1  AI.  &  Nap.,  481, 
the  Court  of  King's  Bench  in  Ireland  decided 
(p.  489)  that  the  principle  of  the  above  case 
extended  to  all  the  counties  of  Ireland.  But  the 
Court  of  Queen's  Bench  subsequently  held  in 
Kennedy  v.  Gregg,  that  the  appointment  of 
the  Clerk  of  the  Peace  for  Londonderry  vested 
in  the  Crown,  8  Ir.  L.  B.,  225. 
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HEERA.CHUND  BEDREECHUND  and  ANOTHER  against 
ELPHINSTONE  and  ANOTHER. 


The  Hon.  Montstuart  Elphinstone  and  Henry  Dundas  Robertson 

Appellants 

AND 

Hebrachund  Bedreechund  and  Jetmul  Anopchund     -    Respondents. 
Executors  of  Ameerchund  Bedreechund. 

Appeal  from  the  Supreme  Court  of  Judicature  at  Bombay. 
Decision  of  a  Committee  of  the  Privy  Council  on  July  14?, 
1830,  AS  TO  THE  Jltiisdiction  of  Municipal  Courts  over  Acts 
committed  during  War.    (Reported  in  I.  Elnapp,  316.) 

Re-hearing  of  the  Appeal  on  July  12,  1831. 

The  appellant  E.  was  appointed  on  15tli  December  1817  hj  the  Marquis  of  Hastings,  then 
Governor- General  of  India,  sole  Commissioner  of  the  territory  conquered  from  Bajee  Row,  the 
Peishwa.  E.,  on  the  11th  February  1818,  issued  a  proclamation,  in  which  he  described  the 
measures  to  be  taken  for  the  settlement  of  the  dominions  conquered  from  Bajee  Row. 

By  a  letter  dated  February  6,  1818,  E.  appointed  the  appellant  R.  provisional  collector  and 
magistrate  of  the  city  of  Foonah,  the  capital  of  B^jee  Bow's  territory,  and  the  adjacent  country. 
The  letter  contained  directions  to  R.,  and  stated  that  "  the  first  consideration  is  to  deprive  the 
enemy  of  his  resources,  and  in  this  and  all  other  points  everything  must  be  made  subservient  to 
the  conduct  of  the  war." 

The  Peishwa,  who  had  been  defeated  at  Eirkee  on  the  16th  of  November  1817,  surrendered 
with  his  army  at  Eandeish  on  June  3,  1818.  Some  of  the  fortresses  of  the  Peishwa  held  out  until 
June  1818,  and  hostilities  did  not  entirely  end  until  December  1818. 

N.,  treasurer  of  the  Peishwa,  left  Foonah  with  him.  He  did  not,  however,  remain  with  the 
Peishwa,  but  went  to  the  fortress  of  Byegur,  of  which  he  was  governor.  On  the  surrender  of  the 
fortress  on  May  9, 181 8,  he  returned  to  Foonah.  He  was  seized  by  orders  of  the  defendant  R.,  and 
confined  there  until  he  gave  up  certain  treasure,  which  R.  alleged  was  the  property  of  the  Peishwa. 

The  executor  of  N.  brought  in  the  Supreme  Court  of  Bombay  an  action  of  trover  for  the  pro- 
perty so  seized  against  E.  and  R.  and  the  East  India  Company,  and  recovered  judgment  against 
E.  and  R.  for  1,754,290  rupees.    They  appealed  to  the  Privy  Council. 

State  of  War, — Acts  of  the  Executive  Government. — Booty, — Jurisdiction  of  Municipal  Courts, 

Held  by  a  Committee  of  the  Privy  Council, 
That  the  acts  complained  of  were  done  during  war,  and  that  the  Supreme  Court  of  Judi- 
cature at  Bombay  had  no  jurisdiction  to  inquire  into  them. 

The  respondents  were  subsequently  heard  on  the  question  whether  the  property  seised  was  the 
property  of  the  Peishwa  or  the  private  property  of  N. 

Held  by  a  Committee  of  the  Privy  Council, 

That  the  appellants  had  not  made  out  a  case  for  relief. 


381]  Bedreediiund  and  another  against  EVphinstone  and  another,  1880.  [382 

exception  of  the  oommftnd  of  the  goards, 
which  in  September  of  the  same  year 
(1818)  was  given  to  M^jor  Fearon,  who,  as 
he  states,  was  placed  nnder  the  ciril  magis- 
trate, Lieutenant  Bohertson.  Mr.  Elphki' 
stone,  in  his  letter  to  Lieutenant  Boberts&n, 
appointing  him  to  these  ofiSces,  trans- 
mitted a  copy  of  a  proclamation  addressed 
by  him  a  few  days  before  "to  the  inhabi- 
tants of  ihe  Feishwa*8  former  dominions," 
and  requested  him  to  pay  scrupulous 
attention  to  all  the  promises  oontamed  in 
it.  One  of  these  promises  is  in  the  follow- 
ing sentence : — 

"  The  rest  of  the  country  (except  what  was 
assigned  to  a  Rajah  of  Sattara)  will  be  held  by 
the  Honourable  (Company;  the  revenue  wUl  be 
coUected  by  the  Government,  but  all  property, 
real  or  personal,  will  be  secured.*' 

And  another  of  the  promises  is  that — 

"  officers  shall  be  forthwith  appointed  to  ad- 
minister justice." 

On  the  17th  day  of  July  of  the  same 
year  (1818)  Lieutenant  BoherUon,  being 
m  Poonah,  ordered  his  x>eons  to  bring 
Narroha  to  him  at  the  Juna  Wara, 
an  old  house  which  formerly  belonged 
to  the  Peishtva.  They  found  Narroha 
sitting  with  his  wife  and  children,  and 
brought  him  away  to  the  Juna  Wara, 
where  Lieutenant  Bohertson  took  Narroha 
by  himself  into  an  inner  room  and  shut 
the  door.  After  remaining  there  for  about 
an  hour.  Lieutenant  Bohertson  called  out, 
*'  Sepovs,  come  and  take  Narroha  to 
prison";  upon  which  the  peons  entered 
the  room,  and,  Lieutenant  Bohertson 
repeating  the  order,  they  took  and  de- 
livered him  to  the  military  guard  at  the 
door  of  the  Juna  Wara,  and  he  was 
placed  in  the  common  ^ol.  Lieutenant 
Bohertson  then  ordered  his  peons  to  search 
Narroha's  house,  which  they  did,  and  on 
breaking  oi)en  the  lock  of  an  inner  room, 
found  28  bags  of  gold  mohurs  and  Vene- 
tians. Lieutenant  Bohertson,  being  in- 
formed of  this,  sent  a  military  guard, 
tmder  a  Mr.  Houston,  for  the  money, 
which  thejr  brought  and  delivered  to  him. 
After  this  Narroha^s  gomasta  (or  head 
clerk),  who  took  him  into  an  inner  room, 
aiid  after  talking  with  him  there  a  short 
time,  despatched  him  also  to  the  gaol,  and 
placed  him  there,  but  in  a  different  room 
from  Narroha,  Lieutenant  J^&er^on  also 
ordered  his  peons  to  bring  Narroha^s 
papers  from  his  house,  which  wiey  did.  A 
short  time  after  this.  Major  Fea/ron,  the 
prize  agent  to  Gteneral  Smith's  division  of 
the  army,  hearing  by  report  that  money 
had  been  taken  from  Narroha's  house, 
called  upon  Lieutenant  Bohertson  about 
it,  who  said  he  "  had  his  doubts  whether 
it  was  prize  or  not  prize,  and  refused  to 
give,  to  deliver,  it  up";  and  it  appears 


This  was  an  appeal  trom.  a  verdict  and 
judgment  of  the  Supreme  Court  of  Judica- 
ture at  Bombay  in  an  action  for  trover, 
brought  by  Ameerehtrnd  Bedreechwnd, 
deceased,  as  executor  of  the  will  of  Narroo 
Qatnnd  OuHa,  or  Nwrrdba,  against  the 
East  India  Oompcmy  and  the  Appellants, 
to  recover  a  lar^e  quantity  of  gold  mohurs 
and  gold  Venetians,  alleged  to  have  been 
taken  from  the  testator  Na/rrdba  in  the 
months  of  July  and  November  1818  by 
the  Appellant  jBtobertson, 

The  defendants  pleaded  not  g^i%^- 

The  action  was  tried  before  Sir  ^c2ti^ri 
West,  the  Clhief  Justice,  (a)  and  Sir  Charles 
Ha/rcourt  Ohamhers,  one  of  the  judges  of 
the  Supreme  Coturt  of  Judicature,  at 
Bombay,  on  Se^mber  25,  1826,  and 
did  not  end  until  iTovember  14, 1826. 

The  Court  pronounced  a  verdict  and 
judgment  for  the  defendants,  the  East 
Jfkua  Company,  and  a  verdict  and  judg- 
ment against  tiie  defendants  Elphinstone 
BJid  Bohertson  for  rupees  1,754,  290.3.32 
damages  with  costs  (16,303  rupees,  3 
quarters). 

In  assessing  the  damages  the  Court 
gave  not  only  the  value  of  the  property  at 
the  time  of  the  alleged  conversion,  but 
compound  interest  at  the  rate  of  six  per 
cent,  to  the  time  of  final  judgment. 

The  chief  facts  of  the  case  are  thus 
stated  in  the  judgment  of  the  Chief  Jus- 
tice,© delivered  November  28,  1826  :— 

It  appears  in  evidence  that  in  Novem- 
ber 1817,  soon  after  the  commencement  of 
the  late  Mahratta  war,  Poonah,  the  capital 
of  the  Feishwa's  dominions,  was  taken 
possession  of  by  the  British  forces  under 
General  8mith,(c)  and  in  December  (15th) 
of  the  same  year  Mr.  Elphinstone  was  ap- 
pointed sole  conmiissioner  of  the  territorv 
•'conquered  from  the  Peishvja,**{d)  includ- 
ing, of  course,  Poonah.  In  the  February 
Sh)  following  Mr.  Elphinstone  appointed 
ptaia  Bohertson,  then  a  lieutenant  in  the 
Company's  army,  provisional  collector 
and  magistrate  of  the  city  of  Poonah,  and 
of  the  adjacent  country,  and  also  to  the 
exclusive  command  of  the  guards  of  the 
city ;  and  it  appears  that  Lieutenant 
Boberison  had  by  the  appointment  of  Mr. 
JSlphinsUme,  in  addition  to  these  ftmc- 
tions,  the  political  department  and  the 
judicial,  bom  civil  and  criminal ;  all  which 
powers  he  retained  till  lately,  with  the 

(a)  The  fiist  Chief  Justice  of  Bombay. 

(6)  Printed  in  Morley's  Digest,  2,  266. 

(c)  Commander  of  the  Fourth  Division  of 
the  Army  of  the  Deccan. 

id)  Duffs  History  of  the  Mahrattas,  3,  818  ; 
Kayo's  life  of  8ir  John  Malcolm,  2, 254 ;  Elphin- 
stone^B  '<  Beport  on  the  Territories  Conquered 
flrom  the  Peishwa,  lubmitted  to  the  Supreme 
Government  of  British  India " ;  Case  of  the 
Army  of  ike  Dseean,  2  Koapp,  108. 
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why  do  you  say  it  does  not  belong  to 
him"P  llie  gomasta  replied,  "Thia  be- 
longs to  NaTToba ;  I  no  not  know  whether 
it  belongs  to  the  Peishwa  or  not."  One 
day  Captain  Robertson  was  angry  with  the 
gomasta f  and  said,  **Pnt  irons  on  the 
aomasta's  feet."  Then  witness  went  and 
brought  a  blacksmith,  who  put  irons  on 
his  feet.  They  were  put  on  below  stairs 
by  Captain  Robertson* s  orders.  The  gomasta 
was  kept  in  irons  about  two  months  and  a 
half  or  three  months.  Whilst  the  irons 
were  on  his  feet  he  used  to  come  to  Cap- 
tain Robertson,  and  sometimes  Narroba 
used  to  come  at  differoat  times ;  the 
gomasta  used  to  come  to  Captain  Robertson 
with  the  irons  on  his  feet,  and  a  sentry 
with  him.  Narroba  was  never  present  at 
any  of  the  conversations  which  Captain 
Robertson  had  with  the  gomasta ;  the  gO' 
masta  was  never  present  at  any  of  the  con- 
versations between  Captain  Robertson  and 
Narroba,  He  heard  Captain  Robertson 
saying  to  Narroba,  **  If  you  will  complete 
the  cash  account  of  the  Venetians,  I  will 
release  you."  A  few  days  after  that 
Narroba  was  released.  He  was  imprisoned 
four  months,  or  a  week  less  than  four 
months.  The  next  day  after  he  was  re- 
leased five  bags  of  Venetians  were  sent  by 
Narroba  to  Captain  Robertson, 

The  gonuista  himself  is  called,  and  he  says 
that  he  was  sent  to  prison ;  that  afterwards 
Captain  Robertson  asked  him  whose  money  it 
was  that  waa  found  at  the  Juna  Wara ;  to 
which  he  replied  that  it  belonged  to  Nar^ 
roba.  Then  Captain  Robertson  said,  *  *  Nar- 
roba  says  it  is  the  Sircar's  (State's)  money." 
He  still  denied  it,  and  Captain  Robertson 
then  said,  **  Tell  the  truth,  otherwise  I 
shall  put  you  in  irons,  and  send  you  to  a 
fort."  Irons  were  then  put  on  his  legs ; 
and  **  my  legs,"  sajrs  he,  "  still  give  me 
pain."  A  blacksmith  put  them  on ;  the 
irons  were  put  on  immediately  after  the 
conversation  with  Captain  Robertson.  He 
heard  him  say,  **  Put  irons  on."  The  irons 
were  on  him  for  two  months;  his  impri- 
sonment was  a  close  one ;  his  friends  and 
relations  were  not  allowed  to  see  him. 

[The  Court  had  rejected  on  the  ground 
of  duress  a  paper  alleged  to  have  been 
written  by  the  gomKista  when  in  prison.I 
Narroba  had  been  in  gaol  a  little  more 
than  three  months  when  he  was  visited 
there  by  one  Bhasher  Bam  Oodla,  who  is 
called  as  a  witness  by  the  defendants,  to 
prove  a  conversation  which  he  had  with 
Narroba  upon  the  subject  of  this  money. 
The  character  of  this  witness  and  the 
object  of  his  visit  to  Narroba,  though 
he  says  he  was  sent  for  by  Narroba,  may 
be  collected  from  the  following  passage 
of  his  evidence : — 

"I  received  some  money,  twelve  thousand 
rupees,  from  CaptainBobertson  for  assisting  in  the 


from  the  evidence  of  Mr.  Lumsden  that 
Lieutenant  Robertson,  either  at  this  con- 
versation or  at  one  shortly  afterwards, 
«aid  he  expected  twenty  thousand  pounds 
upon  all  the  money  of  the  Peishiva  which 
he  had  collected.  A  reference  was  then 
made  to  Mr.  Elphhistoiie,  who  directed 
"  that  the  money  should  remain  with 
Lieutenant  Robertson,  on  account  of  Go- 
vernment, until  the  commands  of  the 
Governor- General  should  be  received." 
The  proceeds  of  this  money,  which  was 
fiold  by  Lieutenant  Robertson  for  silver 
rupees,  were  afterwards  paid  over  by  him 
to  the  civil  and  military  paymasters  of 
the  Company. 

I  will  now  revert  to  the  evidence  re- 
specting the  treatment  of  Narroba  and  his 
gomasta,  which,  though  at  first  sight  it  ap- 
peared irrelevant  in  an  action  for  trover  of 
property,  became,as  the  object  of  their  im- 
prisonment was  developed  by  the  evidence, 
a  most  important  feature  in  the  case.  In 
the  course  of  the  same  evening  that  Nar- 
roba was  taken  to  gaol,  one  of  Lieutenant 
Robertson's  peons  went  there  and  saw  Nar- 
roba, who  refused  to  take  food,  which 
being  communicated  to  Lieutenant  iJoter^- 
son,  he  observed,  **  There  is  a  Brahmin 
cook  for  him ;  if  he  will  not  take  his  din- 
ner I  cannot  help  it."  The  first  witness, 
whose  evidence  has  been  in  every  particu- 
lar confirmed  by  the  witnesses  for  the 
defendants,  states  that  five  or  six  days  after 
the  imprisonment  of  Narroba,  Captain  Ro- 
hertson  desired  him  to  order  the  jemadar 
to  bring  Natroba  upstairs  to  him  in  the 
Juna  Warra,  and  that  accordingly  Nar^ 
roba  was  brought  upstairs  in  the  charge  of 
a  sentry ;  that  Narroba  and  Captain  Robert- 
son went  by  themselves  into  an  inner 
room,  while  the  sentry  stood  outside  near 
the  door  of  it ;  that  he  heard  Narroba  say 
**he  did  not  owe  anything  to  anyone," 
and  Captain  Robertson  say,  **It  is  the 
Teishwas  money " ;  to  wnich  Narroba 
replied,  **  It  is  not  the  Peishwa's  money ; 
it  IS  mine ;"  that  Narroba  was  speaking  a 
little  louder  than  usual,  and  Captain  Ro- 
bertson spoke  angrily.  They  remained  in 
the  room  about  two  native  hours  (that  is, 
about  one  English  hour),  and  then  the 
sentry  took  Narroba  away.  Captain  Robert- 
son saying  to  the  sentry,  **Take  him  to 
prison ;"  that  he  sometimes  saw  Captain 
Robertson  and  Narroba,  and  pometimes 
Captain  Robertson  and  the  gomasta;  eveiy 
other  day,  or  every  third  or  fourth  day, 
the  gomasta  was  called  by  Captain  Bahert- 
-son ;  they  had  some  conversation,  and  this 
was  continued  for  20  days  or  a  month. 
Na/rroha  was  also  brought  up  by  a  sentry, 
and  was  kept  one  or  two  native  hours,  and 
then  sent  back  again.  The  witness  some 
days  heard  Captain  Bobertson  say  to  the 
gomasta,  ''This  belongs  to  the  Peishwa; 
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Narrdba  by  this  bond  actually  submits 
himself  **  to  whatever  their  Honours  may 
please  to  order  to  be  done  to  him.*' 

[Interrogatories  administered  to  Nar- 
rdba by  Mx.  Chaplin,  Mr.  ElphinstoTie's 
successor,  as  Commissioner  of  the  Deccan, 
but  under  what  authority  or  by  whose 
order  did  not  appear,  were  produced  in  evi- 
dence by  the  defendant8.({:^  The  answers 
did  not  impugn  the  plaintiflTs  claim,  and 
at  the  time  they  were  given  Narrdba, 
who  was  subject  to  his  bond  and  still  a') 
Poonah,  could  not  be  considered  as  a 
free  a^ent,  nor  could  his  answers  be  taken 
as  voluntary  admissions.  Narrdba  was 
alleged  to  have  removed  a  larger  quantity 
of  treasure  from  the  fortress  of  Ryegur, 
belonging  to  the  Peishwa  and  captured 
on  9th  May  1818  by  the  British  forces 
under  Colonel  Prother.J 

Eegardless  of  truth  as  the  natives  who 
appear  in  this  Court  frequently  are,  I 
certainly  have  never  in  the  coarse  of  my 
experience  here  known  witnesses  who, 
from  their  demeanour  and  the  tenor  of 
their  evidence,  have  been  so  little  entitled 
to  credit,  as  those  who  were  brought  on 
the  part  of  the  defendants  to  prove  this 
part  of  their  case.  If,  however,  the  facts 
which  are  attempted  to  be  proved  by 
these  witnesses  had  been  better  esta- 
blished, 1  cannot  see  how  their  evidence 
would  affect  the  case.  Suppose  the  money 
were  brought  from  Ejregur,  unless  it 
were  brought  thence  m  breach  of  the 
Capitulation,  or  unless  it  were  shown  to 
be  the  Peishim's  money,  of  what  impoi-t- 
ance  is  it  that  it  was  brought  from  Itye- 
gur  P  By  the  Capitulation  the  besieged 
were  to  **  carry  away  their  goods  and 
chattels,  also  their  ready  cash,"  &c.(6)  So 
that  the  taking  the  money  away,  even 
after  the  Capitulation,  would  be  no  breach 
of  it,  unless  it  were  the  Peishwa' s  money. 
But  how  does  the  fact  of  its  being  in 
Ryegur  prove  that  it  was  the  Peishwa's 
money  P    Na/rrdba  was  Killedar  of  Rye- 


recovery  of  money  which  was  alleged  to  be  due 
from  8ome  people  to  the  Peishwa.  He  paid  me 
10  general,  not  for  particular  husiuess,  and  he 
paid  me  by  Mr.  Elphinstone's  order." 

There  can  be  no  doubt  that  this  man 
was  employed  t«o  obtain  admissions  from 
Narrdba^  and  the  admissions  so  obtained, 
or  pretended  to  be  obtained,  have  actually 
been  tendered  on  behalf  of  the  defendants 
in  this  trial.  The  Court,  of  coui*se,  re- 
jected such  evidence  as  obtained  by  duress, 
as  there  is  not  a  shadow  of  pretence  for 
saying  that  the  imprisonment  was  legal. 
About  a  week  after  this  Captain  Robertson 
promises  Narroba  to  release  him,  if  he  will 
make  up  the  account  of  the  Venetians,  and 
Narrdba  agrees  to  bring  him  five  bags  of 
Venetians ;  in  a  few  days  after  which  he 
is  released  on  his  brother-in-law's  security, 
which  is  as  follows : — 

"I,Puru8hram  Khunderaas  Rhatekeer,  inhabitant 
of  Poonah,  do  write  and  give  this  to  the  Honour- 
able Company's  Government,  purporting,  to  wit, 
that  as  my  dear  Narro  Govind  Autey  was  kept  in 
confinement  by  the  Government,  I  have  become 
security  for  his  personal  appearance,  and  have 
got  his  liberty  to  be  effected.  I  therefore  bind 
myself  to  make  him  appear  personally,  whenso- 
ever I  may  be  required  to  do  so ;  should  I  not 
make  him  appear  personally,  then  I  myself  shall 
be  answerable  for  whatever  there  may  be  against 
him.    Dated  the  7th  November  1818." 

This  security  was  of  course  taken  for 
the  purpose  of  enforcing  Narrdba* e  pro- 
mise to  bring  the  five  bags  of  Venetians ; 
a  promise  obtained  from  him  while  in 
gaol ;  and  the  next  day  Narrdba  accord- 
ingly sends  to  Captain  Robertson  the  five 
bags  of  Venetians.  About  five  days  after 
Narrdba' s  release,  namelv,  on  the  12th  of 
the  same  month,  the  following  bond  is 
taken  for  Narrdba : — 

"  I,  Narro  Govind  Autey,  do  write  and  give 
this  engagement  (literally  band,  moocheutd) 
to  the  Honourable  Company's  Government, 
declaring  that  whatever  Aivuz  (i.e.,  pro- 
perty or  money)  of  State  there  was  with  me, 
such  I  have  given  over  into  the  possession  of 
your  Honours  (SaAi6)  ;  except  this,  I  had  not 
any  more  Aivuz,  ornaments,  jewels,  clothes, 
&c.  belonging  to  the  State.  Should  it  prove 
that  there  is  anything  of  these  with  me,  Uien  I 
shall  be  considered  as  a  defaulter  to  your 
Honours  {Sahib);  moreover,  I  do  not  know 
what  debt  (tussulmat)  and  deposit  (Jtheev)  there 
is  with  the  people  belonging  to  the  State  (Sir- 
car) ;  should  it  he  proved  that  I  do  know  any- 
thing of  it,  then  I  submit  myself  (to  be  answer- 
able) to  whatever  your  Honours  {Sahib)  may 
be  pleased  to  order  (to  be  done)  me." 

This  bond  is  put  in  evidence  by  the 
defendants  themselves  in  order  to  prove 
Narrdba's  admission  that  the  money  was 
the  Peishwa* 8 ;  but  it  proves  only  the  sub- 
jection to  which  Narrdba  had  been  re- 
duced by  the  severity  of  the  treatment. 
o    55360. 


(a)  Narroba,  after  his  release,  applied  to 
the  Grovernor  of  Bombay  for  the  restoration 
of  the  treasure  taken  from  him.  The  claim 
was  referred  by  the  Government  to  Mr,  Chaplin, 
who  examined  Narroba. 

(6)  Article  1.  "  The  garrison  of  Ryegur  shall 
march  down  with  their  arms,  families,  and  pro- 
perty." Not  written  but  understood  between  the 
parties:  '*That  the  Killadar,  Nana  Owtia,  was 
to  take  from  the  fort  only  one  third  of  bis  per- 
sonal property,  which  was  acknowledged  to  bo 
near  two  lacs  of  rupees."  Papers  regarding 
the  administration  of  the  Marquis  of  Hastings, 
289.  As  to  the  latter  condition,  Mr.  Elphinstone 
says,  "  It  was  probably  introduced  from  suspi- 
cion that  the  money  Narroba  called  his  own  was 
Peishwa's."  Minute  by  Mr.  Elphinstone  for  the 
information  of  the  Court  of  Du^ctors.  Papers 
of  Solicitor  of  Treasury,  335. 
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gur,  and  might  naturally  have  his  own 
money  there ;  besides  there  is  no  evidence 
to  prove  that  the  money  supposed  to  have 
been  taken  from  Ryegur  was  the  same  as 
that  found  in  Narroha'a  house.  The  only 
circumstance  from  which  the  defendants 
could  presume  it  was  the  Pcishwa^s 
money  was  that  Narroha  had  been,  nearly 
up  to  the  breaking  out  of  the  war,  the 
kasgeet  or  private  treasurer  to  the  Pei- 
shwa.  From  this  circumstance  alone  a 
vague  suspicion  that  Narroha  had  some 
of  the  Peishwa^s  money  seems  to  have 
suggested  itself  to  Lieutenant  Robertson, 
and  to  have  led  him  to  all  these  extra- 
ordinary proceedings.  Even  at  this  day, 
the  defendants  have  not  been  able  to 
adduce  any  evidence  that  the  money 
seized  was  the  Peishioa^St  except  the 
supposed  admissions  and  confessions  of 
Narroha,  obtained  from  him  after  the 
seizure,  by  means  the  most  illegal  and 
oppressive. 

Many  months  after  Poonah  had  been  in 
our  undisturbed  and  peaceable  possession, 
^any  months  after  Mr.  Elphinstone's 
Proclamation,  in  which  ho  promises  that 
all  property,  real  and  personal,  shall  be 
protected,  and  that  courts  of  justice  shall 
be  immediately  established,  and  many 
months  after  tneir  actual  establishment 
in  Poonah  and  the  adjacent  country,  when 
the  inhabitants  had  as  much  right  to  the 
protection  of  the  courts  of  justice  as  the 
inhabitants  of  Bombay,  Nairoha,  a  person 
of  high  rank  in  the  former  Empire,  with- 
out even  the  imputation  of  any  offence, 
and  without  the  form  or  pretence  of  any 
legal  proceeding,  is  taken  from  his  house 
and  wife  and  family,  and  thrown  into  the 
common  gaol.  His  gomasta  shares  the 
same  fate,  with  the  additional  severity  of 
being  kept  in  irons.  Narroha' 8  house  is 
entered  by  a  military  force,  his  treasure 
taken,  without  a  shadow  of  evidence  that 
it  was  not  his  own ;  and  his  family  re- 
duced to  a  state  of  destitution  so  complete 
that  his  wife  is  under  the  necessity  of 
borrowing  twenty  rupees.  The^  are  kept 
in  prison  many  months,  during  which 
Lieutenant  Bohertson  endeavours  to  obtain 
admissions  from  them  to  justify  these 
acts,  and  in  this  Court  the  defendants 
offer  in  evidence  a  paper  signed  by  Nar- 
roha's  gomasta  in  gaol,  dictated  to  him  in 
the  presence  of  Captain  Boherison;  ad- 
missions obtained  from  Narroha  in  gaol, 
and  the  bond  by  which  Narroha  submits 
himself  to  whatever  their  Honours  might 
please  to  order  to  be  done  to  him.  Even 
after  his  release,  the  proceedings  arc 
equally  extraordinary.  His  papers  having 
been  seized  by  Lieutenant  Bohertson,  he 
is  interrogated  as  to  the  most  intricate 
accounts  of  immense  sums,  and  of  many 
years ;  and  thus  by  an  inversion  of  the 


most  obvious  rules  of  justice,  his  property 
is  first  seized  and  detained,  without  even 
a  pretence  of  any  right,  and  then  he  is 
reciuired  to  show  his  own  title  to  it,  and 
that  after  ho  is  deprived  of  the  means  of 
so  doing  by  the  seizure  of  his  papers  and 
accounts. 

We  will  now  consider  the  other  grounds 
of  defence  relied  on  by  the  counselfor  the 
defendants  besides  that  of  the  money  being 
the  property  of  the  Peishwa.  One  is  that 
Narroha  was  an  alien  enemy  at  the  time 
of  the  seizure  of  the  money.  It  is  not 
necessary  to  consider  whether  this  would, 
in  point  of  law,  be  a  good  defence  (the 
proposition  not  being  that  Narroha  was  an 
alien  enemy  at  the  time  of  his  death,  or 
that  the  plaintiff,  as  the  usual  form  of  plea 
is,  was  an  alien  enemy  at  the  time  of  action 
brought),  (a)  because  I  am  clearly  of  opinion 
that  Narroha  could  not  be  deemed  an  alien 
enemy  at  the  time  of  the  seizure.  At  that 
time  Poonah,  where  the  money  was  seized, 
and  where  Narroha  was  resident,  had  been 
in  our  undisturbed  possession  eight  months ; 
and  about  five  months  before  the  seizure 
the  Proclamation  had  been  issued  by  Mr. 
Elphin€to7ie,  who  therein  described  himself 
as  sole  Commissioner  for  the  settlement 
of  the  territories  conquered  from  the 
Peishwa's, 

"  To  the  inhabitants  of  the  Peishwa's  former 
dominions" 

In  this  Proclamation  Mr.  Elphifistone 
states : — 

"  By  these  acts  of  perfidy  and  violence,  Bajec 
How  has  compelled  the  British  Government  to 
drive  him  from  his  Musnad  and  to  conquer  his 
dominions.  For  this  piu*pose  a  force  is  gone  in 
pursuit  of  Bajee  Row,  which  will  allow  him  no 
rest ;  another  is  employed  in  taking  his  forts  ;  a 
third  has  arrived  by  the  way  of  Amednugger, 
and  a  greater  force  than  either  is  now  entermg 
bv  Eandeish,  under  the  personal  command  of 
his  Excellency  Sir  Thomas  Hislop ;  a  force 
under  General  Munro  is  reducing  the  Camatic, 
and  a  force  from  Bombay  is  taking  the  forts  in 
the  Concan,  and  occupying  that  country  ;  so  that 
in  a  short  time  no  trace  of  Bajee  Row  will 
remain.  The  Rajah  of  Sattara,  who  is  now  a 
prisoner  in  Bajee  Row's  hands,  will  be  released, 
and  placed  at  the  head  of  an  independent  sove- 
rei^ty,  to  such  an  extent  as  may  maintain  the 
Rajah  and  his  family  in  comfort  and  dignity. 
With  this  view  the  fort  of  Sattara  has  been 
taken,  the  Rajah's  flag  has  been  set  up  in  it,  and 
his  former  ministers  have  been  called  into  em- 
ployment. Whatever  country  is  assigned  to 
the  Rajah  will  be  administered  by  him,  and  ho 
will  be  bound  to  establish  a  system  of  justice 
and  order.  The  rest  of  the  country  will  be  held 
by  the  Honourable  Company ;  the  revenue  will 
bo  collected  for  the  Grovemment ;  but  all  pro- 


(a)  De  Brett  v.  Papillon,  4  East,  802. 
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perty,  real  or  persona],  will  be  secured.  All  Wut- 
tan(a)  and  Inam(6)  (hereditary  lands),  Wars- 
hairshon  (annual  stipends), (c)  and  all  religious 
and  charitable  establishments  will  be  protected ; 
and  all  religious  sects  will  be  tolerated,  and 
their  customs  maintained,  as  far  as  is  just  and 
reasonable.  The  farming  system  is  abolished; 
officers  shall  be  forthwith  appointed  to  collect  a 
re^lar  and  moderate  revenue  on  the  part  of  the 
British  Gtovemment,  and  to  administer  justice, 
and  to  encourage  cultivation  of  the  soil ;  they 
will  be  authorised  to  allow  of  remissions,  in  con- 
sideration of  the  circumstances  of  the  times. 
All  persons  are  prohibited  paying  revenue  to 
Bajee  Bow  or  his  adherents,  or  assisting  them 
in  any  shape ;  no  reduction  will  be  made  from 
the  revenue  on  account  of  such  payments ; 
Wutmndais  and  other  holders  of  lands,  are 
required  to  quit  his  standard  and  return  to  their 
villages  within  two  months  from  this  time.  Ttie 
Zemindars  will  report  the  names  of  those  who 
remain,  and  all  who  fail  to  appear  in  that  time 
shall  forfeit  their  lands,  and  shall  be  pursued 
without  remission,  until  they  are  entirely  crushed. 
All  persons,  whether  belonging  to  the  army  or 
otherwise,  who  may  attempt  to  lay  waste  the 
country  or  to  plunder  the  roads  will  be  put  to 
death  wherever  they  are  found." 

It  is  impossible  to  doubt,  therefore,  that 
long  before  the  taking  of  the  money 
Foouah  was  considered  as  a  conquered 
country,  and  that  all  the  peaceable  inhabi- 
tants had  been  receiyed  into  the  protec- 
tion of  the  conqueror. (a)    It  also  appears 


(a)  "  A  vatan  may  be  compared  with  a  fief 
under  the  feudal  law  to  a  man  and  his  heirs, 
which  the  ancestor  and  his  heirs  took  equally  as 
a  succession  of  usufructuaries,  each  of  whom, 
during  his  life,  enjoyed  the  beneficial,  but  none 
of  whom  possessed,  or  could  lawfully  dispose  of 
the  direct  or  absolute,  dominion  of  the  property." 
West  and  Buhler*s  Digest  of  Hindoo  Law,  846  n. 
See  Elphinstone's  **  Report  on  the  Territories 
conquered  from  the  Feishwa."  Forrest's  ed. 
281. 

(6)  **  Enams  were  given  under  the  late  Go- 
vernment (of  the  Deccan)  from  personal  favour 
to  Chieftains,  Mootsuddies,  Sastrees,  Josees, 
physicians.  Brahman  priests  and  devotees,  Go- 
saens  and  mendicants,  Sahookars,  dancing  girls, 
artisans,  sons-in-law,  friends,  dependants,  &c. 
The  subjects  of  Enam  grants  are  the  Sirkar  reve- 
nues or  portions  of  them  (as  the  different  Umids 
of  Mokassa,  Babtce,  &c.)  due  from  villages  and 
Government  land,  formerly  subject  to  the  dis- 
cretionary levy  of  Nuzzurs  on  alienation,  &c. 
These  grants  were  hereditary  and  generally  free- 
hold." Steele's  Law  and  Custom  within  the 
Dekhan,  206. 

(c)  "Grants  from  the  Hoozoor  or  district 
treasuries  to  individuals  in  money  were  called 
Nemnooks  and  Wurshasuns.  The  grantees  were 
generally  religious  characters,  or  performers  of 
civil  and  military  service.  Sometimes  a  Nemnook 
was  given  in  commutation  of  Surinjam  or  Enam. 
These  grants  were  of  the  nature  of  annuities,  but 
not  necessarily  hereditary."    Steele,  203. 


frona  all  the  evidence  that  the  courts  of 
justice  had  been  established  five  months  ; 
Lieutenant  Bohertson  had  been  appointed 
by  Mr.  Elphmstone,  in  the  Fel)ruaiy  before, 
magistrate  and  judge,  with  both  civil  and 
criminal  jurisdiction  over  the  city  of 
Foonah  and  the  adjacent  country. 

What,  then,  is  the  clear  law  upon  this 
subject,  as  laid  down  by  Lord  Mansfield  ? 

"  A  great  deal  has  been  said  and  authorities 
cited  relative  to  propositions  in  which  both  sides 
exactly  agree,  or  which  are  too  clear  to  be 
denied.  The  stating  of  these  will  lead  us  to  the 
solution  of  the  first  point. 

**  Ist.  A  country  conquered  by  the  British  arms 
becomes  a  dominion  of  the  King  in  right  of  his 
Crown,  and  therefore  necessarily  subject  to  the 
legislative  power  of  the  Parliament  of  Great 
Britam. 

"  2ndly.  The  conquered  inhabitants,  once  re- 
ceived into  conqueror's  protection,  become  sub- 
jects, and  are  universally  to  be  considered  in 
that  light,  not  as  enemies  or  aliens. 

"  Srdly.  Articles  of  capitulation  upon  which 
the  conquest  is  surrendered,  and  treaties  of 
peace  by  which  it  is  ceded,  are  sacred  and  in- 
violable, according  to  their  true  intent."  (**) 

To  apply  these  propositions  to  the 
present  case,  Mr.  Elphinetone's  Froclama- 
tion  must  be  considered  as  a  convention 
between  the  conquerors  and  the  inhabi- 
tants of  the  conquered  country,  and  equally 
sacred  and  inviolable  as  articles  uf  capitu- 
lation or  treaties  of  peace ;  and  it  is  clear 
that  Narroha,  at  the  time  of  the  seizure  of 
the  money,  had  been  taken  into  the  pro- 
tection of  the  conqueror,  and  was  there- 
fore a  subject  of  the  King,  and  not  an 
alien  enemy.  Nor  can  it  make  any  differ- 
ence that  some  of  the  forts  which  had 
belonged  to  the  Peishwa  in  different  parts 
of  the  country  held  out  long  after  Mr. 
Eljihinstone's  Froclamation,  whether  they 
were  held  out  by  refractory  Arabs,  against 
the  will  of  the  commander,  or  even  by  his 
orders  ;  the  Peishwa  himself  had  surren- 
dered to  Sir  John  Malcolm  on  the  3rd  of 
June,  that  is  about  six  weeks  before  tho 
seizure  of  the  money.  (6) 


(a)  Campbell  v.  Hall,  20  St.  Tr.  322  ;  Cowp. 
205.      See  1  St.  Tr.  N.S.  1062. 

(6)  Some  of  the  fortresses  held  out  until  June 
1818.  With  reference  to  this  passage  Mr. 
Elphinstone,  in  a  Minute  for  the  information  of 
the  Court  of  Directors,  says — "  The  Froclama- 
tion is  full  of  account*  of  the  progress  and  in- 
tended operations  of  the  war,  in  which  all  pacific 
arrangements  are  spoken  of  as  things  designed 
for  future  adoption:  At  that  moment  not  a 
fiftieth  part  of  the  Peishwa's  country  was  in  our 
occupation.  The  Feishwa's  army  was  entire, 
a  few  of  his  forts  taken,  Sattara  itself,  from 
which  the  Proclamation  is  dated,  was  reduced 
the  day  before.    My  subsequent  instructions  to 
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Another  ground  of  defence  is,  that  the 
money  was  taken  jure  belli.  The  laws  of 
war,  however,  cannot  apply  to  persons 
who  have  been  taken  into  the  protection 
of  the  conqueror,  or  to  those  with  whom 
Fuch  convention  is  made  as  just  stated. 
That  eminent  judge,  Lord  Stowcll,  says  : — 


"There  is  no  suggestion  in  the  claim  that 
any  other  persons  arc  aggrieved  than  merchants 
of  Genoa,  who  were  decidedly  enemies,  unless 
it  can  be  shown  that  they  had  been  taken  into 
the  protection  of  this  country,  and  that  the 
seizure  was  made  after  the  time  when  they  had 
BO  become  entitled  to  protection  under  the 
capitulation.  Undoubtedly,  if  the  seizure  was 
made  after  that  time,  it  would  have  to  be  con- 
sidered, not  as  the  exercise  of  any  rights  of  war, 
but  as  mere  lawless  rapine  and  plunder ;  the 
question,  therefore,  appears  to  me  to  respect 
entirely  tho  time  of  seizure.  If  it  is  shown  to 
have  been  before  the  convention,  it  will  be  in 
exercise  of  the  rights  of  war ;  if  after,  it  will  be 
liable  to  the  description  that  I  have  given  of  it, 
of  illegal  plunder  and  \iolence."(a) 

Another  ground  of  defence  is,  that  the 
money  was  taken  ho7uifide  as  booty,  and, 
therefore,  that  the  seizure  of  it  is  not  a 
question  for  a  municipal  court.  This 
argument  is  grounded  upon  the  decision 
of  Le  Caiix  v.  Ede7i,{h)  respecting  sea 
prize,  which  has  been  followed  by  other 
decisions,  and  is  unquestioned  by  law. 
But,  in  the  first  place,  I  am  of  opinion, 
considering  the  time  and  circumstances 
under  which  this  money  was  taken,  that 
it  cannot  be  considered  to  have  been  taken 
as  booty  ;  and  in  the  next  place,  I  am  of 
opinion  that  there  is  no  analogy  in  this 
respect  between  booty  and  sea  prize.  The 
ground  of  the  decision  with  respect  to  sea 
prize  is,  that  the  Courts  of  Admiralty 
naAC  jurisdiction  over  it.  But  to  what 
jurisdiction  could  the  plaintiff  resort  for 
redress  for  this  injury  ?  Certainly  not  to 
the  Court  of  Admiralty.  His  redress 
must. bo  in  the  municipal  Court,  in  the 
Common  Law  Courts  of  Westminster,  or 
the  King's  Court  here.  As  to  booty  or 
plunder,  there  have  been  no  decisions, 
in  Lindo  v.  Bodney(c)  Lord  Mansfield 
says: — 

"  As  to  plunder,  or  booty,  in  a  mere  conti- 
nental land  war,  without  the  presence  of  inter- 


Captain  Robertson,  which  are  also  quoted,  were 
written  before  Singhur,  a  fort  about  twelve 
miles  from  Poonah,  which  General  Pritzler  was 
then  besieging.  Chabrum,  not  much  farther  dis- 
tant on  the  opposite  side  of  Poonah  was  also  at 
the  same  time  in  possession  of  the  enemy,  as 
were  all  the  surrounding  forts  and  territory." 
Papers  of  Solicitor  of  Treasury,  339. 

(a)  4  Rob.  Ad.  397. 

(b)  2  Dougl.  594. 

(c)  „         618. 


vention  of  any  ships  or  their  crews,  it  never  has 
been  important  enough  to  give  rise  to  any 
question  about  it.  It  is  often  given  to  the 
soldiers  upon  the  spot ;  or  wrongfully  taken  by 
them,  contrary  to  military  discipline.  If  there 
'  is  any  dispute,  it  is  regulated  by  the  Comman- 
der-in-Chief. There  is  no  instance  in  history 
or  law,  ancient  or  modern,  of  any  question 
before  any  legal  judicature  ever  having  existed 
about  it  in  this  kingdom.(a)  To  contend  that 
such  plunder  was  within  the  rules  and  jurisdic- 
tion of  the  prize  court,  might  be  opposed  by 
the  subject-matter,  the  nature  of  the  jurisdiction, 
the  person  to  whom  it  is  given,  and  the  rules  by 
which  he  is  to  judge.  Therefore,  the  counsel 
have  confined  their  argument  to  reprisals 
ashore  by  a  naval  force ;  at  least,  I  shall  con- 
sider it  as  so  confined,  without  entering  into 
any  question  about  booty,  in  a  mere  land  war  ; 
as  to  which  I  have  no  light  to  go  by,  and  it  is 
not  now  necessary  to  be  decided.  Neque  terieo, 
neque  dicta  refello.^Xb) 

The  last  ground  of  defence  is,  that  an 
executive  Government,  having  power  of 
making  war  and  peace,  is  not  amenable  to 
any  Court  here  or  at  home.(c)  With  respect 
to  this  proposition,  I  confess  I  am  at  a 
loss  (even  were  it  founded  in  law)  to  apply 
it.  It  would  not  of  course  apply  to  Cap- 
tain Robertson^  who  has  not  produced  the 
order  of  any  Government  for  his  act ;  nor 
could  it  apply  to  Mr.  Elphinstone^  as  he 
had  not  the  power  of  making  peace  or 
war.  But  the  proposition  was  afterwards, 
in  the  course  of  the  argument  of  the 
counsel  for  the  defendants,  advanced  in  a 
different  and  more  general  form,  namely, 
that  the  acts  of  a  Government  are  not  sub- 
ject to  the  jurisdiction  of  any  court;  and 
to  maintain  this  point  several  cases  are 
cited,  such  as  Burdeit  v.  Abboiy{d)  which 
has  certainly  nothing  to  do  with  this 
point,  or  with  the  case  at  all,  but  which 
was  dwelt  upon  at  very  great  length) ;  the 
Nabob  of  Arcot  v.  The  Bast  India  Com- 
pany,{e)  which  merely  decides  that  a 
political  treaty  between  two  independent 
States  (the  East  India  Company,  though 
mere  subjects,  as  respects  the  mother- 
country,  having  acted  as  an  independent 
State  in  that  transaction),  is  not  a  subject 
of  a  bill  in  equity ;  and  Penn  v.  BaUimoTe(f) 
which  also  has  no  reference  whatever 
to  the  point.  It  is  not  necessary  to  in- 
quire whether  Mr.  ElphinstoTie,  as  Com- 
missioner, could  be  considered  as  consti- 
tuting a  governor,  because  it  was  quite 


(a)  See  2  Knapp,  1,  49  n. 
(6)  See  Banda  and  Kirwee  Booty  case,  L.R. 
I  A.  &  E. ;  27  &  28  Vict.  c.  25.  88.  29-33. 
(c)  See  below,  p.  449. 
(rf)  14  East  I. 
(e)  2  Ves.  66. 
(/)  1  Ves.  444. 
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clear  that  the  acts  of  a  governor  are 
(except  when  8i)ecially  exempted  by  sta- 
tute, as  in  some  cases  they  are,  from  the 
jnrisdictioii  of  this  Court,)  subject  to  the 
jurisdiction  of  the  municipal  courts,  (a) 
This  is  established  by  a  series  of  deci- 
sions of  unquestioned  and  unquestionable 
authority,  and  it  only  appears  extraordi- 
nary that  it  could  ever  have  been  made  a 
question  here.  What  says  Lord  Mans- 
field  in  FcM^as  v.  Mostyn  ?  [The  Chief 
Justice  cited  the  remarks  of  Lord  Mans- 
field  as  to  governors  of  colonies  being 
liable  in  a  court  of  law.](&) 

Having  disposed  of  these  different  heads 
of  defence,  I  think  the  plaintiff  is  entitled 
to  a  verdict  against  Captain  Bohertson.  I 
think  that  he  is  entitled  to  a  verdict 
against  Mr.  EVphinstone  also.  Mr.  Lums- 
den,  a  witness  for  the  defendants,  says 
Captain  Bobertson  did  political  business 
under  Mr.  Elphinetone ;  and  it  is  in  evidence 
that  Narroba  applied  to  Mr.  Elphinetone 
while  Commissioner,  and  chat  he  promised 
to  make  inquiry  about  it,  and  restore  it. 
Mr.  Elphinstone,  too,  in  his  letter  to 
Captain  ^oterteon,  orders  that — 
**  the  money  should  remain  with  Captain 
Bobertson  on  account  of  Government  till  the 
Governor  Generars  commands  are  received ;" 


thus  not  only  adopting  Captain  EoherU 
son*8  acts  in  seizins  it,  but  ordering  him 
to  keep  itr  till  Sie  commands  of  the 
Governor  General  should  be  known. 

With  respect  to  the  Company,  I  am  of 
opinion  there  is  no  evidence  to  affect 
them.  A  body  corporate  may  be  rendered 
liable,  it  is  true,  to  an  action  for  trover,  (c) 
but  the  only  evidence  in  this  case  is  that 
the  proceeds  of  the  money  were  paid  to 
the  servants  of  the  Company.((f)  There  is 
no  evidence  of  their  having  adopted  the 
act  of  their  servants,  nor  is  there  any 
evidence  of  a  demand  upon  and  refnsal  by 
the  Company.  I  think  the  plaintiff  is  en- 
titled, in  addition  to  the  valae  of  the  28 
bags  taken  from  Narroha's  house,  to  re- 
cover the  value  of  the  five  bags  delivered 
by  Narroba  to  Captain  Bobertson  the  day 
after  his  release.  I  cannot  consider  that 
these  five  bags  were  delivered  up  by 
Narroba  voluntarily,  but  that  they  were 
extorted  from  him  "by  the  apprehension  of 
being  again  thrown  into  prison.  [Having 
referred  to  Fisher  v.  Prince(e)  and  In  re 


(a)  See  below,  449. 

(A)  20  St  Tr.  297. 

(c)  Chitty  on  Torts,  117. 

(<f)  See  Sir  E.  Perry's  remarks  in  Dhakji 
Dadojee  v.  East  India  Co.,  Sir  E.  Perry's 
Decisions,  852,  and  Morley's  Digest,  2,  807,  as 
to  Sir  E.  West's  decision. 

(«)  8  Burr.  1864. 


Badger y{a)  the  Chief  Justice  held  that  the 
plaintiff  was  entitled  to  interest  at  the  rate 
of  6  per  cent,  compound  interest. 

Mr.  Justice  Chambers  stated  the  facts  of 
the  case.  He  cited  the  resolutions  in  Hall 
V.  CampbeUy{b)  and  proceeded  thus  :] 

In  the  case  now  before  us  it  has  been 
argpaed  that  the  Government  established 
in  the  Deccan  by  the  Marquis  of  Hastings 
was  not  a  legal  Government,  because  it 
has  not  been  shown  in  evidence  to  have 
been  specificiall^  sanctioned  by  the  King. 
But  that  proposition  is  so  far  from  being 
tenable,  tnat  it  is  scarcelv  decent  at  this 
time  of  day  to  urge  it.  The  Government 
of  India,  with  reference  to  all  political 
arrangements,  and  more  especially  the 
rights  of  the  Crown,  must  be  considered  or 
virtually  that  of  the  Crown,  whose  Minis- 
ter has  the  immediate  control  over  it.  It 
seems,  therefore,  to  be  rather  a  bold  asser- 
tion, after  so  great  a  lapse  of  time,  to 
denv  the  authority  which  was  established 
in  the  Deccan. 

The  next  question  is,  How  far  the 
Crown  may  be  said  to  have  exercised  its 
right  of  changing  the  internal  administra- 
tion of  the  conquered  country  P  And  here, 
in  the  absence  of  any  express  document  in 
evidence,  to  prove  any  confirmatory  act  of 
the  Crown,  ic  seems  most  consistent  with 
the  natural  importance  of  such  acquisi- 
tions, to  suppose  that  all  acts  done  by  the 
Governor  General,  for  the  purpose  of 
settling  the  conquered  provinces,  havo 
received  the  approbation  of  the  Govern- 
ment at  home.  Ii  is  not  necessary  here  to 
advert  to  the  interregnum  between  the 
taking  of  Poonah  by  Major-General  Sir 
Lionel  8mith(c)  and  the  appointment  of 
Mr.  Elphi/nsUme  as  Commissioner.((2)  The 
question  does  not  appear  to  be  of  import- 
ance to  this  case,  what  sort  of  polity 
existed  during  that  time.  But  I  thmk  it 
may  tend  to  clear  our  notions  on  the  rest 
of  the  case  to  observe  that  it  seems  to 
follow  from  the  case  of  Hall  v.  Campbell 
that,  although  in  a  general  sense,  the  laws 
of  a  conquered  country  remain  the  same 
till  altered  by  the  Eling,  yet  a  great  part 
of  the  law  of  every  country,  namely,  that 
which  Montesquieu  denominates  le  droit 
politique t{e)  in  contradistinction  to  that 
which  he  calls  le  droit  civil,  is  immediately 
changed  by  conquest,  in  all  cases  in  which 


(a)  2  B.  &  Aid.  691. 

(6)  Cow.  294.  See  above,  p.  890. 

(c)  On  the  17th  Nov.  1817. 

(d)  „    „    15th  Dec.  1817. 

(e)  "  Le  droit  politique  gSnSral,  qui  a  fonde 
toutes  les  gociitis ;  le  droit  politique  particulier, 
qui  conceme  chaque  sociSti  .  .  ,  le  droit  civil  de 
chaque  sociSti,  par  lequel  un  citoyen  peut 
dtfendre  ses  biens  et  sa  vie  contre  tout  autre 
citoyen"    De  L'Esprit  des  Lois,  1.  xxvi.  c.  1. 
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the  fundamental  principles  of  Government 
of  the  conquered  country  are  inconsistent 
with  those  of  the  conqueror,  (a)  Le  droit 
civil  regulates  the  rights  of  citizens 
amongst  themselves ;  and  it  is  the  sound 
policy,  as  well  as  the  true  wisdom  of  all 
civilised  nations,  to  interfere  as  little  as 
possible  with  the  local  manners,  religion, 
and  laws  of  a  conquered  country.  The 
ultimate  object,  therefore,  of  all  legislation 
as  to  British  India  seems  to  have  been  to 
preserve  that  part  of  the  law  inviolate 
to  the  natives  ;  and  the  utmost  which  has 
been  introduced  in  the  way  of  innovation 
has  affected  the  process  rather  than  the 
principles  of  the  local  civil  law.  Le  droit 
politique  is  the  law  of  the  State,  and 
respects  the  constitutional  rights  of  the 
sovereign  and  the  subject,  and  is  neces- 
sarily governed  by  the  peculiar  system  of 
polity  which  happens  to  prevail  in  the 
country  of  the  conquering  nation.  The 
various  systems  of  civil  polity  which  are 
known  among  mankind,  are,  in  origin 
and  fundamental  principles,  so  distinct, 
that  we  cannot  conceive  them  to  co-exist 
in  the  same  dominion.  Monarchy,  limited 
or  mixed,  a  republic,  and  despotism,  are 
all  incapable  of  combination  with  each 
other.  It  is  therefore  implied,  I  conceive, 
by  a  necessary  consequence  that,  if  a 
King  conquers  the  dominions  of  a  re- 
public, the  internal  polity  ^  is  instantly 
changed,  and  the  sovereignty  is  transferred 
from  many  to  one  man,  and  vice  versd,  and 
many  important  distinctions  must  imme- 
diately arise  from  such  a  change  ;  so  there 
can  be  no  doubt  that  in  many  particulars 
of  essential  importance,  the  civil  polity  of 
the  Deccan  became  immediately  suscep- 
tible of  a  great  change  by  conquest.  It 
waa  under  the  dominion  of  a  cfespot;  it 
then  became  subject  to  the  King  and  the 
Legislature  of  Great  Britain. 

There  is  no  doubt,  great  latitude  always 
OQght  to  be  allowed  to  a  military  man 
holding  possession  of  a  newly-conquered 
country.  The  law  of  self-defence  may  permit 
him  to  act  in  some  instances  in  an  arbitrary 
and  summary  manner,  and  is  the  same  prin- 
ciple upon  which  all  war  and  hostility  are 
justified.  But  it  is  not  consonant  to  any 
authority  with  which  I  am  acquainted  to 
imagine  that  by  giving  the  name  of  martial 
law(6)  to  his  proceedings,  he  is  not  amen- 


(a)  See  Buding  v.  Sndthy  1  St.  Tr.  N.S.  1053. 

(6)  See  as  to  its  nature  the  Earl  ofKenVs  case, 
Hale's  History  of  the  Common  Law,  42 ;  the  Earl 
of  Lancaster's  case,  8  Inst.  62  ;  Rymer,  8, 936  ; 
Hale,  P.C.  1,  847 ;  Perhin  Warbeck's  case,  re- 
ferred to  in  7  Co.  Rep.  6 ;  Petition  of  Right,  8 
Car.  I.  c.  I. ;  Fahrigas  v  Mostgn,  20  St.  Tr.  174, 
182 ;  Wolfe  Tone's  ca8e,27  St.  Tr.  p.  625 ;  Wright 
V.  Fitzgerald,  27  St.  Tr.  65 ;  Wall's  case,  28 
St  Tr.  52 ;    Grant  v.  Goidd,  2  H.  BI.  69  ;   the 


able  to  the  King's  municipal  courts  for  all 
acts  of  authority  which  he  cannot  justify  on 
the  principle  of  necessity,  or  some  other 
legal  principle,  applicable  to  the  conquered 
country.  I  will  not  insist  much  upon 
actions  of  a  local  nature ;  but  I  think  there 
is  abundance  of  authority  for  saying  that 
all  actions  of  a  transitory  nature  arising 
out  of  his  proceedings  might  be  maintained 
in  the  King's  Courts  where  the  jurisdic- 
tion is  not  limited  on  other  grounds. 
There  are  certain  eternal  principles  of 
justice  and  humanity  which  every  person 
holding  commands  of  this  nature  must 
obey,  and  which  I  trust  every  King's 
Court  will  have  firmness  enough  to  enforce, 
when  properly  resorted  to  for  redress.  But 
to  confine  ourselves  to  the  state  of  things 
after  the  appointment  of  Mr.  Elphiiutone. 
The  seventh  paragraph  of  Mr.  Secretary 
Adam's  letter  to  him  intimating  to  him 
his  appointment  runs  thus  : — 

**l  am  directed  to  inform  you  that  the 
Gk>yemor-(jeneral  is  pleased  to  appoint  you  sole 
commissioner  for  the  settlement  of  the  territory 
conquered  from  the  Peishwa,  and  to  vest  you 
with  authority  over  all  the  civil  and  military 
officers  employed  in  that  territory,  to  he 
exercised  according  to  the  established  principles 
and  rules  of  the  service  ;  and  all  such  civil  and 
military  officers  will  be  required  to  conform  to 
your  instructions." 

By  the  establishment  of  such  a  pro- 
visional  civil  government,  with  all  its 
subordinate  appendages  of  collectors, 
judges,  magistrates,  and  others,  the  same 
Government  which  has  continued  in  form 
unaltered  very  lateljr,  although  not  per- 
fected, must  bo  considered  tx)  have  been 
inchoate.  A  total  change  of  a  specific  kind 


Amu/  of  the  Deccan,  2  Knapp,  149  n. ;  Cock- 
bum,  L.C.J,  in  Beg.  v.  Nelson,  22 ;  Blackburn,  J. 
in  Beg,  v.  Egre,  69.  Americait  authobitibs  : 
— Houston  V.  Moore,  5  Wheat.  I.  j  Martin  v. 
Mott,  12  Wheat.  19  ;  Luther  v.  Borden,  7  How. 
45 ;  ex  parte  Vallandingham,  1  WaU.  248 ;  ex 
parte  Milltgan,  4  Wall.  141 ;  Coleman  v.  Ten- 
nessee, 7  Otto,  509  ;  ex  parte  Field,  5  Blatch- 
ford,  63,  82 ;  Opinions  of  American  Attorney 
Grenerals,  8,  365.  See  also  Rushworth,  3, 1199 ; 
Selden's  Works,  6, 1987  ;  Seldeniana,"  War,"  2 ; 
Prynne's  Animadversions  on  Coke,  59;  Auto- 
biography of  Sir  John  Bramston,  245 ;  Hale's 
History  of  the  Common  Law,  34 ;  Hale's  P.C.  1, 
500 ;  Hale's  Analysis,  19 ;  Hawkins'  P.C.  2,  2, 
c.  4.  s.  7 ;  Leland's  Collectanea,  4,  213  ;  Grose's 
Military  Antiquities,  2, 66;  Hargrave's  Juriscon- 
stdti  Exercit,  1,  399 ;  Clode's  Military  Forces  of 
the  Crown,  1,  18,  28;  2,  169;  HaUeck,  1,  498 ; 
Winthrop,  2, 18, 37;  Bishop  on  Criminal  Law,  7th 
ed.  1, 6. 44 ;  Mc Arthur,  4th  ed.  88, 268 ;  O'Brien's 
Military  Law,  222;  Stephen's  History  of  the 
Criminal  Law  of  England,  1,  207;  Forsjrth's 
Cases  and  Opinions  on  Constitutional  Law,  188 ; 
Finlason  on  Martial  Law ;  Manual  of  Military 
Iaw,  c.  1.  88.  17, 18. 
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took  place  which  mnst  be  presnmed  to  have 
received  the  King's  approbation.  What 
that  change  was  is  not  very  difficult  to  be 
conceived.  The  Governor  General,  in  the 
exercise  of  his  discretion,  established  in 
the  Decoan  the  same  kind  cf  civil  govern- 
ment as  existed  in  the  rest  of  theCompany's 
territories ;  a  government  which  has  long 
been  rednced  to  a  system,  subject  to  its 
own  regulation,  and  implying  likewise 
that  in  various  cases  the  countries  so 
governed  are  liable  to  the  interference  of 
the  King's  Courts  in  India,  according  to 
their  respective  jurisdictions.  Whether 
the  King,  or  the  Governor  General,  or  Mr. 
Eljphvnetone,  or  anyone  else  without  the 
intervention  of  Parliament  could  con- 
sistently, with  such  a  civil  government,  or 
by  any  original  power,  establish  martial 
law  in  the  conquered  country?  What 
martial  law  is  with  reference  to  such  a 
subject,  or  whether  it  is  any  law  at  all,  are 
questions  which  I  have  no  particular  wish 
to  avoid ;  but  as  I  do  not  conceive  they 
lie  in  my  way,  I  shall  not  discuss.  There 
is,  however,  this  qualification  to  be  borne 
in  mind,  that  m  a  newly-conquered 
country,  the  introduction  of  a  new  system 
must  be  in  some  measure  discretional,  and 
therefore  anomalies  may  occur,  before  a 
new  government  is  finally  established, 
which  circumstances  may  justify.  Such 
exceptions,  however,  when  they  occur, 
must  be  shown  to  rest  upon  their  proper 
and  distinct  grounds,  ana  cannot  be  pre- 
sumed to  be  right  imless  the  particular 
expediency  or  necessity  is  pointed  out. 

yfe  then  come  to  uie  question  of  the 
country  being  in  a  state  of  war  or  peace. 
The  law  laid  down  by  Lord  HaUj  in  his 
Pleas  of  the  Crown,  page  347  of  the  first 
volume,  is : — 

"  That  regularly,  when  the  King'R  Courts  are 
open,  it  is  a  time  of  peace  in  judgment  of  law." 


The  same  doctrine  is  put  in  a  more 
forcible  manner  hy  Molhy  {De  Jure 
Mariivmot  vol.  1,  p.  9).  But  war, (a)  savs 
that  writer  (meaning  war  within  the 
realm) — 

"  properly  by  the  laws  of  this  realm  or  solemn  is, 
when  the  courts  of  justice  are  shut  up,  and  the 
judges  and  ministers  of  the  same  cannot  protect 
men  from  violence, nor  distribute  justice ;  so  when 
by  invasioD,  insurrection,  rebellion,  gr  the  like, 
the  current  of  justice  is  stopped,  et  silent  leges 
inter  arma,  then  it  is  said  to  be  time  of  war,  and 


(a)  The  Eliza  Ann,  1  Dod,  247 ;  the  Nayade, 
4  Kob.  251 ;  the  Tevtonia,  L.B.  3  A.  &  E.  394  ; 
4  P.C.  171 ;  Cockbum,  L.C.J.  in  Beg.  v.  Nelson, 
special  report,  69  n.  **  During  the  time  men  are 
without  a  common  power  to  keep  them  all  in 
awe  they  are  in  that  condition  which  is  called 
war.''    Hobbes,  Molesworth's  ed.  3,  112. 


the  trial  of  this  is  by  records  and  judges  of  the 
court  of  justice,  and  not  by  a  jury.** 

Then,  according  to  this  rule,  can  there 
be  a  shadow  of  a  reason  for  saying  that 
Poonah,  after  the  establishment  of  a  civil 
government  there,  was  not  in  a  state  of 
of  peace  P  Can  Captain  Robertson  himself, 
the  judge  and  magistrate,  and  exercising 
daily  his  judicial  functions,  say  that  the 
current  of  justice  was  stopped,  and  that 
he  could  neither  protect  the  inhabitants 
from  violence,  nor  distribute  justice  P  It 
is  true  that  the  courts  there  established 
were  not  the  King's  courts ;  but  for  the 
sake  of  the  arfinunent,  they  may  be  con- 
sidered so.  The  usual  tribunals  in  the 
countries  governed  by  the  Company  were 
in  existence,  and  peace  and  order  were 
established  in  Poonah  and  its  immediate 
district.  But  then  it  is  said  military 
operations  were  carried  on  long  after  in 
other  parts  of  the  Feishvoa^s  territories,  for 
the  purpose  of  reducing  them  to  subjection, 
and  therefore  Poonah  was  in  a  state  of 
war.  But  how  could  the  possession  of 
Poonah,  as  a  conquered  dommion,  depend 
on  the  reduction  of  the  rest  of  the 
Pei8hioa*8  territories  P  It  is,  I  think, 
obvious  that  every  part  of  the  oountrv 
which  can  be  individualised  and  possessed, 
and  controlled  separately,  must  be  con- 
sidered to  have  been  reduced  to  a  peace- 
able dominion  immediately  the  civil 
authority  is  established,  and  has  room  to 
act;  and  peace  and  order  must,  with 
reference  to  such  part,  be  considered  to 
have  commenced  their  existence  thence- 
forwards. 

The  next  question  regards  Narroha 
himself.  Until  the  taking  of  Ryegur  he 
continued  in  open  hostilitjr.  After  the 
Capitulation  there  is  no  evidence  to  show 
that  he  continued  an  alien  enemy ;  on  the 
contrary,  it  appears  that  he  lived  for  two 
months  previous  to  his  confinement  in  his 
house  at  Poonah,  without  any  personal 
restraint  and  in  the  bosom  of  his  family. 
Under  these  circumstances,  I  am  of  opinion 
that  he  was  domiciled  in  Poonah,  and 
received  into  the  protection  of  the  British 
Government  as  a  subject,  upon  the  terms 
upon  which  the  Government  professed  to 
rule  the  country.  These  terms  held  out 
protection  to  private  property ;  and  as  there 
was  no  exception  of  l^arroha  individually, 
as  long  as  he  remained  passive  and  with- 
out committing  any  overt  act  of  hostility, 
it  is  difficult  to  conceive  how  Captam 
Bohertson  could  consider  himself  autho- 
rised to  proceed  against  him  in  any  other 
mode  than  that  sanctioned  W  theCom- 
pany's Government.  If  the  Peishwa  had 
not  surrendered,  there  might  have  boen 
some  doubt  as  to  his  character,  but  there 
could  be  no  doubt  on  Nwtrcba^s  mind  that 


399]  Bedreechund  and  another  against  Elphinstone  and  another,  1830.  [400 


the  Feishwas  power  was  extinct,  and 
there  is  nothing  to  show  that  he  had  not 
perfectly  acquiesced  in  his  obedience  to 
the  new  Grovemment. 

The  next  question  relates  to  the  nature 
of  the  seizure.  And  I  think  there  can  be 
no  doubt  it  was  a  seizure  by  Captain 
Robertson  in  his  civil  capacit7.  How  far 
the  army,  or  at  least  the  force  under 
Colonel  Prother^ia)  could  follow  his  pro- 
perty, as  public  property  taken  in  Ryegur, 
and  due  to  them  on  the  principle  of  actual 
capture,  is  a  distinct  question  foreign  to 
the  cause,  and  not  at  all  concluded  by  it, 
as  this  Court  has  no  jurisdiction  iyi  rem 
in  the  nature  of  a  prize  court.  But  that 
this  property  was  taken  by  Captain  Robert- 
son in  his  civil  capacity  is  evident  from 
various  circumstances,  and  conclusively, 
as  it  appears  to  me,  by  his  conduct  towards 
Major  Fear  on,  the  Army  Prize  Agent,  then 
at  Poonah. 

But  then  it  is  contended  that  this  pro- 
perty was  all  taken  from  Ryegur  in 
breach  of  the  Capitulation.  That,  of 
course,  is  matter  of  fact,  which  I  shall 
consider  afterwards.  At  present  I  will 
suppose  it  was  so ;  and  witii  reference  to 
the  question  of  jurisdiction,  supposing  it 
to  be  80,  it  may  be  as  well  to  introduce 
a  few  observations  in  this  place.  It  is 
notorious,  although  we  don't  know  it 
judicially,  that  the  Lords  of  the  Treasury 
have  taken  the  distinction  in  the  adjust- 
ment of  the  claims  for  booty  in  the  Deccan, 
between  what  was  taken  by  actual  capture 
and  what  was  taken  by  the  civil  authori- 
ties as  the  general  result  of  the  war.  (5) 
That  the  two  are  clearly  distinguishable 
is  evident,  and  the  distinction  appears  to 
me  to  have  been  suggested  by  cases  of 
maritime  prize.  It  may  be  useful,  with  a 
view  to  principle,  to  advert  to  a  case  be- 
fore Lord  Stowell,  where  the  distinction 
between  actual  capture  and  civil  seizure 
raised  a  question  as  to  jurisdiction.  It  is 
the  case  of  the  Two  Friends,  an  American 
8hip.(c)  Lord  StowelVs  observations  are 
important  in  elucidating  the  subject  before 
us : — 

"  But  another  qaestion  arises,**  he  observes, 
"  whether  the  jurisdiction  is  ousted  by  therland- 
ing  of  the  goods,  so  far  as  relates  to- the  quantity 
landed.  I  confess  I  see  no  great  advantage 
likely  to  accrue  to  the  American  owners  by  this 
objection,  because  if  they  take  the  case  from  this 
Court  on  this  ground,  they  must  go  to  another ; 
and  if  their  objection  is  to  a  British  judica- 
ture, as  I  collect  from  the  argument,  much  is 
not   gained    by  going  to  a  British  Court  of 

(a)  Commander  of  the  forces  which  captured 
Ryegur  on  May  9,  1818. 
(6)  See  Appendix  A, 
(c)  I  Bob.  Ad.  271. 


Common  Law  j  it  would  be  but  to  change  pos- 
tures ou  an  uneasy  bed.  But  let  us  see  how  fiir 
this  objection  can  avail.  It  is  said  that  the 
goods  being  on  shore  are  out  of  the  jurisdiction 
of  the  Court  of  Admiralty.  With  regard  to  the 
Instance  Court,  that  may  be  true.  In  cases  of 
wreck  and  derelict,  I  have  known  many  in- 
stances of  great  hardship,  and  I  will  add,  of 
crying  injustice,  where  salvors  have  been  amused 
with  negotiations  till  the  goods  were  landed, 
and  then  the  authority  of  this  Court  has  been 
defied,  and  the  just  demands  of  the  claimants 
laughed  to  scorn.  How  far  such  a  proceeding 
would  be  sustained  by  a  Court  of  Common  Law 
is  more  than  it  would  be  proper  for  me  to  con- 
jecture ;  farther  than  that  it  seems  matter  of 
reasonable  doubt  how  far  a  change  of  locality 
so  effected  would  be  permitted  to  defeat  the 
claims  of  substantial  justice.  There  is  no  reason 
to  surmise  such  an  intention  in  these  parties, 
although  it  does  appear  that  the  goods  were 
landed  after  notice  that  proceedings  were  insti- 
tuted here. 

"  But  whatever  may  be  the  law  of  wreck  and 
derelict,  I  conceive  it  does  not  apply  to  these 
goods,  which  I  consider  to  be  goods  of  prize,  for  I 
know  no  other  definition  of  prize  than  that  they 
are  goods  taken  on  the  high  seas  jure  belli  out 
of  the  hands  of;  the  enemy ;  and  there  is  no 
axiom  more  clear  than  that  such  goods,  when 
they  come  on  shore,  may  be  followed  by  the 
process  of  this  Court.  In  such  cases  the  Com- 
mon Law  Courts  hold  they  have  no  jurisdiction, 
and  are  even  anxious  to  disclaim  it.  The  case 
of  the  Ooster  Eems  is  very  different  from  this. 
In  that  case  there  was  a  material  distinction  as 
to  the  origin  of  the  subject  matter,  for  it  was 
expressly  said  by  the  great  person  who  presided 
that  the  goods  had  never  been  taken  on  the  high 
seas,  they  had  only  passed  in  the  way  of  civil 
bailment  on  delivery  into  civil  hands,  and  were 
aften^-ards  arrested  on  shore  as  prize.  It  was 
held  that  there  was  no  act  of  capture  on  the 
high  seas,  and  therefore  that  they  were  not  to 
be  considered  as  prize.  But  the  present  case  is 
radically  bottomed  in  prize ;  and  if  so,  all  the 
consequences  of  prize  will  foUow."(a) 

The  case  of  the  Ooster  Ems  is  given  in 
the  note,  p.  284,  of  the  same* book.  It  was 
the  case  of  a  ship;straiided  on  the  Good- 
win Sands,  on  a  voyage  from  Texol  to  the 
Eastjindies.  The  cargo  was  sent  on  shore, 
and  amongst  the  rest  some  boxes  of  silver 
were  deposited  with  the  Prussian  Consul. 
The  Warden  of  the.  Cinque  Ports  claimed 
the  cargo  as  the  jjroperty  of  enemies,  being 
become  a  perquisite  ofAdmiralty  within 
that  jurisdiction.  The  master  obtained  a 
monition  from  the  High  Court  ofAdmiralty 
to  arrest  the  goods  and  remove  the  cause 
from  the  Cinque  Ports  to  the  Prize  Court 
there,  where  he  made  a  claim  for  the  cargo 
as  Prussian  property.  The  cargo  was 
condemned.  But  on  appeal  that  sentence 
was  reversed,  and  the  Lords  pronounced — 


(a)  pp.  282-4. 
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sions  of  those  Acts,  awarded  the  heneficial 
interest  in  maritime  prize  to  the  captors, 
so  that  well-defined  distinctions  prevail 
regarding  maritime  booty;  and  the  pro- 
ceedings regarding  its  condemnation  are 
fonnded  npon,  and  recognised  by,  the 
conventional  Law  of  Nations.  The  par- 
ties interested  are  usoallv  foreigners,  and 
the  rights  to  be  adjasted  nsnaily  depend 
on  the  Law  of  Nations.  These  pro- 
ceedings are  in  rem,  and  all  European 
nations  have  concurred  in  the  expediency 
of  considering  all  the  world  to  be  bound 
by  the  decisions  of  Prize  Courts.  BEaving 
this  original  jurisdiction,  many  other  con- 
sequences follow ;  and,  amongst  the  rest, 
the  power  of  a^usting  the  rights  of 
captors  and  following  the  goods  taken  as 
prize,  without  being  restnuned  by  any 
local  limits. 

In  all  thefte  cases  there  is  no'defect  of 
remedy  to  be  apprehended,  for  there  is 
a  proper  Court  for  every  conceivable  case 
that  may  arise.  Bat  with  respect  to  land 
booty,  in  order  to  show  how  little  the 
nature  of  the  law  has  been  made  the 
subject  of  controversy,  it  is  only  neces- 
sary to  advert  to  the  expression  of  Lord 
Mansfieid  in  the  case  of  Lindo  v.  Bodney, 
2  Douglas  51dn  [from  which  the  learned 
Judge  quoted].  The  precise  case  men- 
tioned by  Lord  Mansfield  will  in  all  pro- 
bability never  happen.  But  the  present 
has  some  afl&nity  to  it,  and  it  is  now 
necessary  to  decide  it.  It  is  impossible 
not  to  feel  some  anxiety  in  doing  so.  But 
it  is  satisfactory  at  the  same  time  that  our 
judgment,  if  erroneous,  may  be  reviewed 
and  corrected  by  those  wno  have  both 
weight  of  character  and  experience  to  give 
a  sanction  to  the  final  result  to  which  they 
may  arrive. 

Reasoning  then  upon  this  matter  as  res 
Integra,  it  does  not  appear  to  me  that 
there  is  any  ori^^inal  substantial  difierence 
between  sea  prize  and  booty  taken  in  a 
land  war.  Tne  conventional  Law  of  Na- 
tions and  our  Prize  Acts  have  given  a 
distinct  character.  But  the  character  does 
not  afiect  its  original  nature  as  we  are  now 
considering  it,  but  merely  refers  to  the 
mode  in  which  the  captors  shall  realise 
the  benefit  of  it.  There  is  no  such  pre- 
scribed rule  respecting  land  booty. (a)  Nov 
from  the  nature  of  mere  land  war  is  it 
likely  ever  to  have  become  a  subject  of 
importance.    Land  booty  is  usually  taken 


**thal  the  High  Court  of  Admiralty  had  not 
jurisdiction  over  the  goods  seized  and  proceeded 
against,  and  they  reversed  the  decree  appealed 
from,  for  want  of  jurisdiction. — (Lords,  July 
14,  1784.  Present:  Lord  Thurlow,  C;  Earl 
Gower,  the  Marquis  of  Carmarthen,  and  Sir 
Lloyd  Kenyon,  Master  of  Uie  Rolls.)" 

^  If,  therefore,  the  analogy  could  be  car- 
ried through  in  every  respect  between  sea 
and  land  booty,  it  would  not  be  difficult  to 
define  the  jurisdiction  of  the  Court  in  this 
case.  If  there  were  any  law  of  nations 
applicable  to  land  booty,  and  there  were 
Prize  Courts,  and  other  Courts  of  a  pecu- 
liar jurisdiction,  to  determine  these  ques- 
tions, there  might  be  some  grouna  for 
arguing  that  this  Court  had  no  jurisdic- 
tion. But,  unfortunately  for  the  defen- 
dants, it  is  equally  clear  that,  if  there  are 
such  jurisdictions,  they  must  be  pointed 
out  to  the  Court ;  ana  if  there  are  none, 
the  jurisdiction  of  the  Court  attaches. 
And  it  is  highly  beneficial  that  it  should 
be  so,  because  all  these  objections  to  the 
jurisdiction  have  nothing  to  do  with  the 
substantial  justice  and  merits  of  the  case. 
But  let  us  examine  this  point  a  little 
further.  The  elementary  principle,  I  con- 
ceive, of  all  the  law  of  booty  and  prize 
among  modem  European  nations,  is  that 
it  originally  belongs  to  the  State,  (a)  and 
in  monarcmes,  to  the  Crown ;  whether  it 
be  acquired  by  actual  capture  from  the 
King's  enemies  Jure  heUiy  or  comes  into 
the  King's  dominions  in  any  other  way, 
so  as  to  result  to  the  Crown  jure  coronm. 
In  England,  the  origin  of  various  grants 
and  franchises,  including  the  ordinary 
jurisdiction  of  the  King's  Courts  in  cases 
of  maritime  acquisitions,  is  so  remote, 
that  little  more  is  known  about  them,  ex- 
cept that  they  have  been  subsequently 
recognised  by  Orders  in  Council.  The 
jurisdiction  of  the  Lord  Hi^h  Admiral  is 
regulated  by  the  Orders  m  Council  of 
1665.(6)  There  are  other  peculiar  firan- 
chises,  such  as  that  of  the  Warden  of  the 
Cinque  Ports,  who  is  Admiral  within  the 
Cinque  Ports,  and  many  others  no  doubt 
exist  of  the  same  nature.(c)  Besides  these 
grants,  various  Prize  Acts  have  been 
passed  at  the  commencement  of  every 
war,  and  at  the  conclusion  of  them.  The 
Crown  has,  in  conformity  with  the  provi- 


(a)  See  Home  v.  Camden,  2  H.  HI.,  p.  633 ; 
the  Elsebe,  5  Rob.  p.  184 ;  Nicholh  v.  GoodaU, 
10  Ves.  156  ;  Alexander  y,  Duke  of  Wellington, 
below,  p.  763 ;  and  JBanda  and  Kirwee  Booty 
case,  L.R.  1  A.  &  £.,  p.  134. 

(6)  The  orders  are  set  out  in  The  Reheckah, 
1  Kob.  Ad.  280n. 

(c)  Pritchard's  Digest  "Jurisdiction,"  64 In; 
Monson'B  Naval  Tracts,  8,  1 ;  Sir  Sherston 
Baker's  office  of  Vice- Admiral  of  the  Coast,  119. 


(a)  **  Property  captured  at  sea  can  never  he 
converted  by  the  captor  ontil  it  has  been  brought 
to  legal  adjudication,  and  it  is  his  duty  with  all 
practicable  despatch  to  bring  his  prize  into  pome 
convenient  port  for  that  purpose ;  not  so  in 
general  with  regard  to  movable  property.*' 
Lamar  v.  Browne,  2  Otto,  U.S.  Supreme  Court, 
187. 
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in  the  progress  of  an  army  through  a  coun- 
try, the  seat  of  war,  with  no  view  of  per- 
manent occupation.  Property,  whether 
public  or  private,  is  usually  confiscated  on 
the  spot,  because  it  would  be  inconsistent 
with  the  operations  of  an  army  in  the 
field  to  encumber  itself  with  it,  or  to  post- 
pone the  appropriation  of  it.(a)  We  may 
readily  imagine  questions  in  speculation 
arising  out  of  such  circumstances.  But  it 
is  unecessary  to  discuss  them  here,  because 
I  think  the  present  case  is  not  founded 
upon  any  such  circumstances.  In  the  pre- 
sent instance  the  conquered  country  has 
become  part  of  the  King's  dominions.  A 
municipal  law  has  been  established  on  the 
basis  of  capitulations  and  proclamations, 
including  all  questions  arising  out  of  the 
law  of  nations.  The  conquered  inhabi- 
tants, at  least  all  those  who  have  returned 
to  their  native  homes,  have  consented  to 
become  subject  to  the  municipal  law  of  the 
conqueror,  and  have  become  to  all  intents 
subjects.  Pnw(i/ao/e,  then,  the  Court  has 
in  the  present  instance  municipal  juris- 
diction. The  property  has  been  seized  by 
the  civil  authority,  and  the  person  in 
whose  right  the  plaintifi"  claims  it  had  sub- 
mitted to  the  new  government.  What 
question  is  there  which  we  cannot  fairly 
determine  on  principles  of  municipal  law  P 
The  property,  whether  taken  by  actual 
capture,  or  seized  whilst  in  a  state  of  civil 
bailment,  is  claimed  on  the  ground  of 
its  being  the  Peishwa's ;  and  one  would 
imagine  that  it  was  not  necessary  to  go 
far  to  ascertain  this  fact. 

But  then  it  is  said  this  is  booty  taken 
in  right  of  the  Crown ;  and,  admitting  it 
to  have  been  so,  on  the  best  consideration 
which  I  can  give  to  the  subject,  I  cannot 
think  that  a  ground  for  ousting  the  juris- 
diction, in  opposition  to  the  substantial  jus- 
tice of  the  case.  In  England  it  might  per- 
haps be  the  better  course  to  go  to  the  Court 
of  Exchequer.  But  even  in  England  I  am 
inclined  to  think  that  the  assertion  of 
privilege  by  the  Court  of  Exchec^uer  has 
reference  more  to  the  jealousy  which  pre- 
vails regarding  their  own  jurisdiction 
than  to  any  fundamental  principle  of  its 
constitution;  as  distingaisned  from  the 
other  Courts.  Here,  however,  there  is  no 
Court  of  Exchequer,  and  it  is  emphatically 
the  reason,  therefore,  why  this  Court  should 
have  jurisdiction.  This  proceeding  is  not 
in  rem,  and  therefore,  even  though  the  King 
should  have  an  interest,  the  judgment  will 
not  affect  him  any  more  than  any  other 
person  who  is  not  a  party  to  the  cause. 
But  there  is  no  occasion  to  balance  that 
question  with  any  nicety,  for  this  simple 
reason,  that  we  may  be  morally  certain, 


(a)  See  below,  p.  452  n. 


although  technically  not  so,  that  the  King 
has  no  interest.  -Aiiid  if  we  should  be  in 
any  error  regarding  this  point,  there  is  an 
abundance  of  means  for  rectifying  it, 
when  the  case  comes  before  the  King 
himself  in  Council,  if  it  should  bethought 
expedient  to  carry  it  there. 

£The  learned  judge  then  proceeded  to 
deal  with  the  evidence,  and  concurred  with 
the  Chief  Justice  in  thinking  that  Captain 
EdberUon  had  acted  from  zeal  to  do  his 
duty.l 

Having  said  this  much,  I  shall  leave  the 
consideration  of  that  which  may  be  called 
the  criminal  part  of  the  case,  with  this 
single  observation,  that  if  the  conduct  of 
Captain  Robertson  has  arisen  from  an  error 
in  judgment,  I  trust  his  experience  and 
maturer  years  have  taught  him  better 
ways.  Being  called  on,  however,  to  give 
my  opinion  upon  the  effect  of  this  trans- 
action with  reference  to  this  case,  and 
having  no  other  data  than  the  evidence  be- 
fore us,  how  can  I,  or  how  can  any  man,  help 
saying  that  this  imprisonment,  which  has 
not  been  attempted  to  be  justified  by  any 
law,  or  even  by  an  urgent  necessity,  was 
not  most  arbitrary  and  illegal  P  And  con- 
sidering the  indelible  character  stamped 
thereby  upon  all  the  proceedings,  how 
shortsighted  the  policy  of  it,  too  P  How  is 
it  possible  to  admit  any  evidence  which  can 
in  any  way  be  affected  by  such  coercive  pro- 
ceedings P  I  am  sure  I  do  not  wish  to  treat 
the  case  invidiously.  I  have  endeavoured, 
severely  and  conscientiously,  to  consider  it 
in  the  same  light  as  I  should  more 
ordinary  cases;  and  I  must  confess, 
the  more  I  divest  myself  of  all  the  adven- 
titious circumstances  and  feelings  which 
affect  my  mind,  the  more  glaring  appears 
the  injustice  of  relying  upon  any  admis- 
sions subsequent  to  that  imprisonment. 
Can  there  be  a  more  natural  effect,  judg- 
ing from  the  history  of  mankind,  than 
that  a  person  in  ^arro&a'«  situation  should 
think  it  good  policy  to  give  up  a  part  of 
his  property  in  order  to  secure  the  rest  P 
The  whole  scheme  of  Mohammedan  power 
in  India,  from  the  Prince  down  to  the 
lowest  Cazee,  might  impress  his  mind 
strongly  with  that  idea;  and  I  do  not 
know  that  the  history  of  our  own  acquisi- 
tions in  the  East  would  lead  a  native  to 
the  notion  that  even  in  a  public  point  of 
view  our  power  was  founded  upon  a  very 
nice  or  forbearing  system  of  appropriation. 
Viewing,  then,  Narroha^e  situation  in  this 
point  of  view,  I  am  of  opinion  that  all 
evidence  relating  to  hifi  admissions  subse- 
quent to  his  imprisonment  is  tainted  with 
duress,  and  ought  not  to  have  any  weight 
in  the  decision  of  this  case. 

The  Court  gave  judgment  for  the 
plaintiff  against   the  de^ndants  BVphm' 
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stone  2^d  Boherteon  for  rupees  1,745,290; 
3.  32,  damages  and  costs,  16,303  rupees, 
3  quarters. 


Serjeant  Bo8anquet,{a)  counsel  for  the 
Bast  India  Company,  gave  the  following 
opinion  as  to  the  expediency  of  an 
appeal : — 

"  I  have  considered  the  case  of  Ameerchnnd 
Bedreechnnd  against  the  East  India  Company, 
Mr.  Elphinstone,  and  Captain  Robertson,  and  I 
am  of  opinion  that  the  appeal  ought  to  be 
prosecuted  for  the  sake  of  the  defendants, 
against  whom  a  verdict  has  been  found  to  an 
immense  amount,  for  acts  done  in  the  discharge 
of  their  duty  to  the  East  India  Government,  for 
the  sake  of  the  army  whose  interest  is  involved 
in  the  issue  of  the  question,  whether  the  seizure 
of  the  treasure  can  be  justified,  and  for  the  sake 
of  the  India  Governments,  to  which  it  is  highly 
important  that  the  limits  of  the  jurisdiction  of 
Che  Supreme  Court  should  be  ascertained.  The 
principal  ground  of  appeal  appears  to  me  to 
be  that  the  Supreme  Court  at  Bombay  had  no 
jurisdiction  to  entertain  the  cause.  I  do  not 
think  that  it  was  necessary  that  this  objection 
should  be  specially  pleaded,  though  I  certainly 
think  that  the  Court  in  refusing  a  reasonable 
time  to  prepare  special  pleas  in  a  case  of  such 
magnitude  did  not  evince  that  discretion  which 
the  occasion  required.(6) 

"The  real  question,  however,  is  whether  a 
municipal  court  has  any  jurisdiction  in  the  case 
of  property  taken  under  such  circumstances  as 
this  case  presents,  or  whether  the  maxim  applies, 
ex  tali  causa  non  oritur  actio. 

"  Where  property  is  seized  as  maritime  prize  it 
has  been  laid  down  as  clear  law  by  Lord  Mans- 
field that  a  Court  of  Conmion  Law  has  no 
authority  to  entertain  a  suit,  and  that  the  objec- 
tion may  be  taken  at  the  trial,  though  no  special 
plea  appears  on  the  record.(c) 

"  Whether  the  same  doctrine  would  apply  to 
the  capture  of  booty  in  a  land  war  has  never 
been  expressly  decided,  and  Lord  Mansfield 
avoided  giving  any  opinion  on  the  point,  as 
unnecessary  to  the  determination  of  the  case 
before  him. 

"  The  ground  of  distinction  alleged  to  exist 
between  naval  prize  and  land  booty  is  that  a 
regular  court  is  appointed  for  the  determination 
of  controversies  in  the  one  case,  and  not  in  the 
other  ground.  But  there  is  good  reason  for 
contending  that  the  existence  of  the  Prize  Court 
18  not  the  foundation  for  the  objection  to  the 
jurisdiction  of  municipal  courts.  The  true 
ground  of  objection,  as  I  apprehend,  is  that 
such  questions  are  matters  of  international  and 
not  of  municipal  law.  They  occur  in  the  con- 
troversies between  States,  and  not  in  those 
between  individuals.  Upon  this  ground  the 
case  of  KuUa  Moollah  Khan  v.  The  East  India 


(jcO  Afterwards  a  Justice 
Common  Pleas. 

(fi)  See  below,  p.  434. 
(c)  See  above,  p.  891. 


of  the  Court  of 


Company(a)  was  lately  determined  at  the 
Privy  Council,  and  the  same  cause  governed  the 
case  of  the  Nabob  of  Camatic  v.  The  East 
India  Company. {hi) 

*'In  the  present  instance  the  treasure  in 
question  was  professedly  seized  as  the  property 
of  the  State  by  the  right  of  conquest.  A  war 
having  been  commenced  against  the  Peishwa, 
and  his  capital  having  been  taken  in  1817,  Mr. 
Elphinstone  was  appointed  Commissioner  to 
administer  the  conquered  country  provision- 
ally, and  early  in  1818  Captain  Robertson  was 
appointed  under  him  to  act  as  magistrate, 
collector,  and  judge,  with  a  military  force  under 
his  command.  The  authority  conferred  by  these 
appointments  is  quite  inconsistent  with  that  of 
a  civil  government  in  time  of  peace, 

"  While  Sir  John  Malcolm  was  in  pursuit  of 
the  Peishwa,  Narroba  Ougtia,  who  had  been, 
if  he  was  not  still,  his  private  treasurer,  threw 
himself  with  the  Peishwa's  wife  and  consider- 
able treasure,  into  the  Fort  of  Ryegur. 

"The  fort  capitulated^inMay  1818,  immediately 
after  which  Narroba  was  charged  with  having 
detained  part  of  the  treasure  of  the  State,  and 
under  that  charge  was  sent  in  custody  to  Mr. 
Elphinstone  at  Poonah.  Mr.  Elphinstone,  hav- 
ing stated  that  he  should  inquire  into  the 
circumstances,  allowed  Narroba  to  go  to  his 
house  at  Poonah,  over  which,  however,  a  guard 
was  placed,  which  remained  till  Narroba  himself, 
on  the  17th  June,  was  taken  and  committed  to 
custody,  when  a  quantity  of  treasure  was  seized 
in  his  house. 

"Between  the  capitulation  of  Ryegur  and 
the  seizure  of  the  treasure  at  Narroba*s  house, 
viz.,  early  in  June,  the  Peishwa  had  surren- 
dered to  Sir  John  Malcolm  ;  but  at  the  time  of 
the  seizure  a  considerable  force  was  cantonned 
in  Poonah.  The  troops  were  always  on  the 
alert.  General  Smith  was  constantly  backwards 
and  forwards  between  that  place  and  Serroor, 
his  head-quarters.  80,000  of  the  military 
classes  were  dispersed  about  the  country  *  not 
subdued,  but  dispersed,'  as  that  oflBcer  says  ;  and 
he  himself  was  in  constant  correspondence  with 
the  Commissioner  both  on  political  and  military 
a&urs,  and  the  disposal  of  troops  about  the 
country.  Some  forts  in  the  Peishwa's  domi- 
nion were  not  reduced  until  after  the  seizure, 
and  military  operations  continued  in  Kandeish 
until  December. 

"  It  is  to  be  observed  that  the  instructions  by 
the  Ck>vemor  General  to  Mr.  Elphinstone,  and 
of  the  latter  to  Captain  Robertson,  were  long 
antecedent  to  the  commencement  of  the  siege 
of  Ryegur,  which  Narroba  defended  as  an 
adherent  of  the  Peishwa  against  the  British 
troops,  that  Narroba  was  sent  in  custody  to 
Mr.  Elphinstone  under  a  charge  of  having 
secreted  treasure  before  the  surrender  of  the 
Peishwa,  and  that  the  guard  which  was  placed 
over  his  house  continued  there  till  the  seizure  of 
the  treasure  and  the  actual  imprisonment  of 
his  person. 


(a)  Papers  of  Solicitor  of  the  Treasury,  No. 
1887  ;  Opinion  Books,  India  Office,  2,  604. 
(6)  2  V©8.  66. 
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**  Under  these  circumstances  it  appears  to  me 
that  the  Supreme  Court  at  Bombay  had  no 
jurisdiction  to  entertain  the  question  whether 
Mr.  Elphinstone  and  Captain  Robertson  were 
or  were  not  justified  in  seizing  the  treasure 
found  in  Narroba's  house  at  Poonah,  such 
seizure  having  been  an  act  done  professedly  by 
right  of  conquest  towards  an  inhabitant  of  the 
conquered  country  before  that  country  had 
been  admitted  to  participation  -nnth  the  subjects 
of  the  conquerors  in  municipal  rights. 

•*  Another  ground  upon  which  the  appeal  has 
been  preferred  is  the  improper  rejection  of 
evidence  by  the  Court. 

**  Some  papers  written  by  a  witness  for  the 
plaintiff  were  produced  for  the  purpose  of  con- 
tradicting him,  but  rejected  by  the  Court,  in 
consequence  of  the  witness  himself  having  stated 
that  he  ^vrote  them  in  prison  under  dictation. 
Other  papers  of  Narroba,  containing  statements 
or  admissions  oflfered  in  opposition  to  the  claim 
of  property  in  the  treasure,  set  up  in  Narroba's 
behalf,  were  rejected  on  the  ground  that  he  was 
under  restraint  at  the  time  when  they  were 
written  or  acknowledged. 

"  The  circumstances  attending  the  writing  or 
acknowledgment  of  these  different  papers  would 
form  a  very  proper  subject  for  consideration  in 
determining  what  degree  of  credit  should  be 
ascribed  to  them  when  produced.  But  I  am 
not  aware  of  any  case  in  which  the  admission  in 
evidence  of  such  papers  has  been  altogether 
refused.  To  avoid  a  deed  on  the  ground  of 
duress,  the  duress  must  be  specially  pleaded ; 
from  which  it  appears  to  follow  that  mere  proof 
of  duress  will  not  exclude  the  production  of  the 
instrument  in  evidence. 

**  There  is  also  ground  to  contend  that  other 
evidence  has  been  improperly  rejected,  such  as 
parol  evidence  of  proclamations  poRted  at 
Poonah  for  the  purpose  of  showing  the  state  of 
the  city  in  respect  to  the  continuance  or  cessa- 
tion of  military  government,  and  copies  of 
general  orders  to  the  army  transmitted  by  the 
Governor  General  to  the  Governor  of  Bombay 
for  the  same  purpose,  such  copies  transmitted  to 
the  Governor  in  Council  being  themselves  acts 
of  government. 

"  The  examination  of  Mr.  Chaplain  having 
taken  place  on  behalf  of  the  plaintiff,  I  appre- 
hend that  the  defendant  was  not  entitled  to 
insist  on  its  being  read. 

"With  respect  to  the  merits  of  the  case,  sup- 
posing it  to  be  a  proper  subject  of  examination 
in  the  Supreme  Court,  I  have  great  difficulty  in 
giving  any  opinion,  because  I  do  not  know  upon 
what  principles  such  a  Court  is  to  proceed. 

"The  Supreme  Court  has,  as  I  apprehend, 
proceeded  upon  the  ground  that  the  defendants 
having  seized  property  in  Narroba's  possession 
were  bound  to  establish  a  legal  title  to  the  pro- 
perty which  they  took ;  but  if  the  view  above 
taken  of  the  relation  of  Narroba  to  the  British 
Government  at  the  time  of  the  seizure  be  correct, 
the  question  before  his  Majesty  in  Council 
upon  a  petition  presented  either  by  the  captors 
or  the  representatives  of  Narroba  would  be, 
whether,  under  all  the  circumstances,  the  conduct 
pursued  by  Narroba  had  been  such  as  to  induce 


his  Majesty  to  treat  the  treasure  seized  as  booty 
or  to  restore  it  to  Narroba*s  representatives. 

**  Notwithstanding  the  contradiction  given  to 
some  of  the  defendants*  witnesses  and  the 
rejection  of  much  evidence  calculated  to  support 
their  case,  it  plainly  appears  that,  after  an  in- 
vestigation has  taken  place  respecting  Narroba*s 
right  of  property  in  the  treasure,  Narroba  made 
his  will,  in  which  he  stated  the  money  coming  to 
him  from  the  East  India  Company  by  agree- 
ment at  one  lac  and  one  rupee,  which  he  leaves 
to  the  plaintiff,  and  directs  him  to  apportion  in 
a  particular  manner,  a  statement  quite  incon- 
sistent with  his  having  a  claim  to  the  extent  set 
up  and  recovered  in  this  action. 

**  The  last  ground  of  appeal  is  that  the  Supreme 
Court  in  the  verdict  against  J^Ir.  Elphinstone 
and  Captain  Robertson  have  awarded  a  sum 
amounting  to  above  six  lacs  and*  80,000  rupees 
on  account  of  interest  in  an  action  of  trover. 
That  such  a  verdict  would  be  inconsistent  with 
the  rule  of  law  established  in  England  appears 
to  have  been  the  opinion  of  the  Court ;  but  the 
judges  refer  to  the  usage  in  India,  and  particu- 
larly to  the  case  of  Cursetjee  Manockjee{a)  in 
support  of  the  course  taken. 

"  The  reversal  of  the  decision  of  the  Supreme 
Court  upon  the  point  of  interest  in  the  very 
case  alluded  to  affords  a  strong  authority  in 
support  of  the  present  appeal. 

"  J.  B.  BoSANQtTET, 

"  Lin.  Inn, 
**  March  17th,  1829.'X*) 


(a)  Papers  of  Solicitor  of  Treasury,  338.  The 
opinion  of  the  King's  Advocate,  Attorney 
General,  and  Solicitor  General,  was  given  on  the 
following  question :  — 

"  It  appears  that  a  treasure  belonging  to  the 
Peishwa  is  in  possession  of  Narroba  Outay,  a 
native  banker,  after  the  capture  of  that  city  on 
the  17th  November  1817,  by  his  Majesty's  and 
the  East  India  Company's  troops.  This  treasure 
was  discovered  and  taken  possession  of  by  the 
East  India  Company's  officers  on  or  before  20th 
July  1818.  The  King's  Advocate  and  the 
Attorney  and  Solicitor  General  are  requested  to 
advise  whether  this  treasure  can  be  considered 
prize  or  booty,  and,  if  so,  what  steps  should  be 
taken  to  compel  the  East  India  Company  to 
state  the  amount  and  make  restitution  ?" 

"  There  is  no  sufficient  evidence  to  show  that 
the  treasure  in  question  was  removed  from 
Ryegur  upon  the  capture  of  the  fort.  On  the 
contrary,  there  is  reason  to  suppose  this  was 
not  the  case,  although  we  do  not  think  the  fact 
very  material.  In  either  event  we  very  much 
doubt  whether,  considering  the  time  when  the 
treasure  was  discovered  and  the  circumstances 
under  which  it  was  seized,  it  can  be  regarded 
as  prize  or  booty ;  and  we  incline  to  think  it 
cannot.  Still,  however,  we  are  of  opinion  that, 
if  a  bill  be  filed  as  above  suggested  against  the 
East  India  Company,  it  will  be  proper  to  include 
this  claim  for  the  purpose  of  obtaining  a  judicial 
decision  upon  it. 

"  ChBIST.  ROBUISON. 
"  R.  GiFFOKD. 

"  J.  S.  Copley." 
(6)  Papers  of  Solicitor  of  Treasury,  260. 
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The  defendants  JElj^hinatone  and  Udbert' 
9on  presented  a  memorial  to  the  King  in 
Oonncil.(a)  

The  Appellants  in  their  printed  Case 
gave  the  following  reasons  why  the 
judgment  should  be  reversed : — 

**(1.)  Because  the  alleged  cause  of  action 
was  not  cognisable  in  the  Court  below ; 

(2.)  Because  upon  the  merits  of  the  case, 
as  they  appeared  in  evidence,  the  judgment  of 
the  Court  below  ought  to  have  been  for  the 
appellants ; 

(3.)  Because  evidence  tendered  on  behalf  of 
the  appellants,  and  which  ought  to  have  been 
received,  was  rejected. 

They  also  hope  that,  at  least,  the  judgment 
of  the  Court  below  will  be  reversed  as  to  the 


(6)  Register  of  the  Privy  Council,  1828,  pp. 
469, 490.  The  following  was  Mountstuart  Elphin- 
fltone*s  account  of  the  litigation  : — "  About  the 
end  of  the  war  in  1815  a  governor  of  one  of  the 
Peishwa's  forts,  who  was  also  one  of  his  trea- 
surers, surrendered  his  fort,  but  broke  his  capi- 
tulation, and  ran  away  with  a  good  deal  of 
treasure.  The  hue  and  cry  was  raised  by  the 
officer  commanding  the  besieging  force,  and 
by  the  then  Government  of  Bombay  (Sir  E. 
Nepean's),  under  which  he  was  acting.  The 
fugitive  governor  came  from  Poonah,  where  I 
was  commissioner  under  the  Supreme  Grovem- 
ment,  and  the  collector,  Captain  Robertson, 
seized  him,  found  a  great  deal  of  treasure  in  his 
possession,  and  accounts  that  showed  he  had 
more  to  account  for.  After  paying  a  part  of 
this  he  was  released,  and  he  continued  to  claim, 
sometimes  great  and  sometimes  the  whole  of 
the  property  as  his  own  ;  but  although  he  lived 
for  several  years,  and  was  a  good  deal  at  Bom- 
bay, probably  consulting  his  lawyers,  he  never 
ventured  to  come  into  open  Court.  On  his 
death  he  constituted  a  Bombay  native  banker 
his  executor,  and  sold  his  claim  to  him  for  a 
trifling  sum.  This  man  prosecuted  the  com- 
pany. The  want  of  jurisdiction  of  the  Court  in 
a  question  of  prize  occurring  before  peace  was 
quite  restored,  and  in  a  country  subject  to  the 
Supreme  Grovemment,  was  urged,  as  well  as  the 
danger  of  setting  afloat  all  questions  connected 
with  the  first  settlement  of  a  new  conquest,  but 
all  were  overruled;  the  cause  came  on,  the 
counsel  for  the  plaintifiF  declaimed  against  the 
Government  in  the  most  unmeasured  terms, 
promised  to  dispel  the  illusion  under  which  the 
natives  labgured,  to  expose  the  mismanagement 
of  the  company,  and  to  prevent  the  renewal  of 
the  charter.  The  judges  listened  with  favour, 
the  trial  was  protracted  for  twenty-one  days, 
and  every  attempt  made  to  bring  out  facts  un- 
favourable to  the  Government.  The  Chief  Jus- 
tice, though  he  observed  great  caution,  showed 
so  evident  a  wish  to  criminate  the  Government 
and  its  agents  that  there  can  be  no  doubt  the 
natives  will  take  the  hint,  and  that  many  more 
suits  will  he  filed.  I  do  not  say  that  there  are 
not  any  vulnerably;  points  in  the  management  of 
the  Deck  an,  but  there  must  in  all  new  settle- 
ments be  wany  fault«,  both  in  form  and  sub- 


amount  awarded  for  interest;  because  interest 
ought  not  to  be  allowed  in  an  action  of  trover 
for  the  conversion  of  goods  and  chattels,  espe- 
cially under  the  circumstances  of  this  case."  (a) 

The  BespoTident  asked  in  his  printed 
Case  that  the  judgment  should  be  affirmed 
for  the  following,  among  other,  reasons : — 

"  (1.)  Because  the  money  taken  and  extorted 
from  Narroba  was  not  proved  to  be  the  property 
of  the  Peishwa,  but  was,  on  the  contrary,  proved 
to  be  the  property  of  Narroba ; 

(2.)  Because,  supposing  it  to  have  been  the 
property  of  the  Peishwa  (a  supposition  which, 
nevertheless,  it  is  submitted  cannot  be  enter- 
tained, the  contrary  having  been  expressly  found 
by  the  judges  of  the  Supreme  Court  of  Bombay, 
who  had  the  superior  advantage  of  judging  of 
the  credit  due  to  the  witnesses  from  their  con- 
duct and  demeanour  at  the  trial),  yet,  as  it 
was  proved  that  the  Peishwa  surrendered  upon 
terms,  the  appellants  were  not  entitled,  without 
proving  upon  what  terms  he  surrendered,  to 
infer  that  all  his  property  was  forfeited  to  the 
Company ; 

(8.)  Because  the  property  being  Narroba's, 
there  was  no  pretence  for  seizing  it,  as  prize 
of  war,  or  as  forfeited  to  the  Company,  while 
Narroba  was  living  in  a  conquered  and  settled 
territory,  upon  the  faith  of  a  Proclamation,  and 
under  the  protection  of  the  British  Government ; 

(4.)  Because  there  is  no  proof  whatever  of 
any  circumstance  connected  with,  or  afiFectins:* 
the  property  itself,  or  ite  proprietor,  to  justify 
its  seizure  by  the  defendants ; 

(5.)  Because  warfare  having  ceased  at 
Poonah,  and  that  country  being  peaceably  set- 
tled at  the  time  of  the  transaction,  under  the 
protection  of  the  British  Government,  it  is  clear 
that  the  defendante  were  civilly  responsible  for 
their  acts  there  committed."  (6) 


The  Respondent,  Ameerchwnd  Bedreed- 
chund  having  died,  and  the  appeal  thereby 
abated,  the  same  was  revived  by  order  of 
his  Majesty  in  Council  of  the  13th  No- 
vember 1829,  by  making  his  executors 
parties  respondent  in  his  place. 

June  3rd,  1830. 

At  a  meeting  of  his  Majesty's  Most 
Honourable  Privy  Council,  Council  Office. 

Counsel  for  the  Appellants:  Soliciior 
General  (Sir  E.  B.  8ugden),(c)  and  Wight- 
m<m,(d) 

stance;  and  here  in  particular  there  must  be 
plenty  in  form,  because  we  were  ordered  to 
make  the  experiment  of  a  €k>vemment  in  the 
native  way,  free  from  the  technicalities  of  our 
laws  and  reguhitions."  Colebrooke's  Life  of 
Elphinstone,  2,  180. 

(a)  Papers  of  Solicitor  of  Treasury,  840. 

(6)  Case  for  the  respondent.  Papers  of 
Solicitor  of  Treasury,  840. 

(c)  Afterwards  Lord  Chancellor  (Lord  St. 
Leonards). 

(<f)  Afterwards  a  Justice  of  the  Court  of 
Queen's  B-.-nch. 


411]  Bedveechihud  and  another  against  Elphinstone  and  another ,  1830.  [412 


Counsel  for  the  Rcspomlents :  Williams, 
K.C.M  aud  Bcnman,  K.0.,(6)  (with  them 
Stephen  (Serjeant),  Adams ,  and  Lewis). 

IWightinan  for  the  Appellants  stated 
the  circumstances  under  which  Lieutenant 
Jiohertson  was  appointed.(c)  He  also 
cited    the    Governor    Generars    instruc- 

(a)  Afterwards  a  Justice  of  the  Court  of 
Kind's  BoiR'h. 

(Jb)  Afterwards  Lord  Chief  Justice  of  the 
Court  of  Kiuir's  Bench. 

(c)  Mr.  Kii)hiiistone's  letter  appointing  Lieu- 
tenant Robertson  was  dated  the  6th  February 
1818.  It  stated:  "The  extent  of  your  district 
will  hereafter  nearly  correspond  w4th  that  of 
the  Praunt  of  Poonah ;  hut  until  the  neigh- 
bourinpr  districts  shall  have  been  settled,  I  beg 
you  not  to  confine  your  exertions  to  these  limits, 
but  endeavour  to  bring  under  your  authority 
as  much  of  the  country  as  may  be  within  your 
power.  The  first  consideration  at  present  is  to 
deprive  the  enemy  of  his  resources,  and  in  this 
and  all  other  points  everything  must  be  made 
subservient  to  the  conduct  of  the  war.  All 
arrangements  that  interfere  with  that  object 
must  be  reserved  for  times  of  greater  tran- 
quilhty."  The  letter  then  proceeded  to  give 
instructions  as  to  taking  possession  of  the 
enemy's  country ;  for  rewarding  the  potails 
(chiefs  of  villages)  and  villages  which  might 
declare  in  our  favour ;  and  for  sending  native 
agents  and  parties  of  sebundies  (native  irregular 
soldiers)  to  places  where  their  presence  might 
be  useful,  and  to  authorise  Captain  Kobertson 
to  entertain  a  thousand  sebimdies,  or  more  if  he 
should  find  them  necessary.  **Some  organi- 
sation," it  was  obsers'cd,  "  might  he  resorted  to, 
by  which  this  species  of  soldiery  might  be 
improved  ;  but  it  was  to  be  remembered  that  it 
did  not  suit  our  policy  to  preserve  a  mihtary 
spirit  amongst  them,  but  to  allow  them  to  sink 
into  judges  and  collectors*  peons.  When  a 
village  has  once  submitted  any  practices  in 
favour  of  the  enemy  must  be  punished  as  acts 
of  rebeUion  by  martial  law.  The  commanding 
officer  at  Poonah  will  be  directed  to  assemble 
a  court-martial,  for  the  trial  of  such  persons  as 
you  may  think  well  to  bring  before  it,  and 
to  inflict  capital  punishment  immediately  on 
conviction.  The  same  course  must  be  adopted 
with  regard  to  persons  at  Poonah  who  shall 
conspire  against  our  Government,  and  likewise 
with  all  banditti  who  may  assemble  in  the  neigh- 
bourhood of  the  capital.  I  particularly  call 
your  attention  to  the  necessity  of  inflicting 
prompt  and  severe  punishment  on  persons  of 
this  description.  Prisoners  taken  from  the  body 
of  Bajce  Row's  troops,  who  may  pass  through 
your  district  in  the  course  of  military  operations, 
must  for  the  present  be  regarded  as  regular 
troops ;  but  persons  sent  to  plunder  the  country 
are  in  all  cases  to  be  considered  as  freebooters, 
and  either  refused  quarter,  or  put  to  death 
after  a  summary  inquiry,  when  there  is  any  doubt 
of  their  guilt.  All  other  crimes  you  will  investi- 
gate according  to  the  forms  of  justice  usual  in  the 
country,  modified  as  you  may  think  expedient ; 
and  in  all  cases  you  will  endeavour  to  enforce 
the  existing  laws,  unless  where  they  are  clearly 


tions  to  the  defendant  Elphinstonej  and 
said  :1  Under  these  instructions  it  is  sub- 
mitted on  the  part  of  the  Appellants  that 
it  is  perfectly  plain  that  Mj.  Elphinstone 
had  a  discretion  to  act  in  the  future 
settlement  of  the  country  in  the  manner  he 
might  think  fit,  not  inconsistent  with  this 
basis,  but  that  in  the  meantime  all  the 
provisions  made  for  the  peace  of  the  con- 
quered country  could  only  be  made  subject 
to  revision  and  subject  to  any  occasional 
deviations  arising  from  the  emergency 
of  the  circumstances.  And,  accordingly, 
your  Lordships  will  find  that  in  the  Fro- 


repugnant  to  reason  and  natiuaJ  equity.  The 
same  rules  apply  to  civil  trials,  in  which  I  par- 
ticularly recommend  the  adoption  of  that  system 
of  arbitration  already  prevalent,  subject  to  your 
confirmation.  You  will  not  fail  to  bear  in  mind 
the  necessity  of  adhering  to  the  customs  of  the 
country  during  the  present  provisional  govern- 
ment. This  may  even  be  extended  to  the 
exemption  of  Brahmins  from  capital  punishment, 
except  when  guilty  of  treason,  or  in  joining 
banditti  in  plundering  the  country.  All  estab- 
lished religious  institutions  are  to  be  maintained 
and  the  expense  to  be  allowed  by  Government. 
This  is  of  course  not  to  extend  to  Bajee  Bow's 
establishment  for  performing  magical  ceremonies 
(anushtan),  nor  to  his  personal  charities,  bat 
such  of  the  former  as  are  of  ancient  institution, 
like  the  annual  anushtan  for  rain  at  Pashanee, 
and  such  of  the  latter,  as  seem  required  by 
humanity,  ought  nevertheless  to  be  kept  up. 
You  will  exercise  your  own  judgment  on  the 
subject.  To  enable  you  to  protect  the  country 
from  small  parties  of  banditti  and  insurgents,  a 
detail  of  twelve  companies  of  Sepoys,  and  two 
hundred  auxiliary  horse,  wUl  be  placed  at  your 
disposal  as  soon  as  the  state  of  the  garrison 
at  Poonah  ^vill  admit  of  it.  In  case  you  should 
require  further  aid  you  will  apply  to  the  com- 
manding officer,  who  will  be  requested  to  afford 
it  to  the  utmost  extent  of  his  means  ;  but  it 
must  rest  with  him  to  judge  of  the  practicabiUty 
of  the  service  required,  and  of  the  prudence  of 
sparing  the  necessary  detachment  from  his 
force.  If  any  considerable  portion  of  the 
enemies*  army  should  approach  Poonah,  all  ar- 
rangement for  the  protection  of  the  country 
must  rest  with  the  commanding  officer,  and  you 
will  no  doubt  think  it  advisable  on  such  occa- 
sions to  place  your  own  parties  at  his  disposal, 
retaining  no  more  than  are  absolutely  necessary 
for  the  purposes  of  the  poUce ;  in  like  manner 
you  will  have  the  exclusive  command  of  the 
guards  in  the  town,  but  when  threatened  by  an 
enemy  you  will  see  the  necessity  of  placing  them 
under  the  commanding  officer,  and  allowing  him 
to  make  all  arrangements  he  may  think  neces- 
sary for  the  defence  of  the  place.  You  will  of 
course  apprehend  all  Sepoys  or  followers  who 
may  be  found  disturbing  the  peace  and  the  city, 
or  marauding  in  the  neighbouring  villages ;  but 
you  will  send  them  to  the  commanding  officer 
for  punishment,  furnishing  him  with  ail  infor- 
mation you  may  possess  in  proof  of  their  guilt." 
The  letter  then  proceeded  to  give  full  instrac- 
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clamation  issned  by  Mi*.  Elphmstone  on 
the  11th  of  February  1818,  and  which  he 
appears  to  have  issned  in  consequence  of 
those  instructions,  he  seems  to  treat  the 
country  as  in  a  progressive  state  of  con- 
quest(a) ;  not  as  a  country  which  is  at  the 
time  absolutely  in  a  train  of  settlement, 
but  the  settlement  of  which  is  to  be 
deferred  to  a  ftiture  period. 

I  draw  your  Lordships*  attention  to  that 
document,  as  it  appears  to  be  that  on 
which  the  Chief  Justice  chiefly  founded 
his  opinion,  contending  that  it  was  in  the 
nature  of  a  treaty  or  convention  between 
the  British  Government  and  the  country 
which  lately  belonged  lo  the  Peishwa, 
which,  as  soon  as  it  was  published,  en- 
titled them  to  all  the  rights  of  British 
subjects.  Your  Lordships  will  find  that 
the  first  part  of  the  Proclamation  consists 
of  a  detail  of  circumstances  which  induced 
the  British  Government  to  enter  into  the 
war.  Towards  the  latter  end  of  papre  234, 
your  Lordships  will  find  that  Mr.  Elphin^ 
stone  states — 

"  By  these  acts  of  perjury  and  violence  Bajee 
Row  has  compelled  the  British  Government  to 
drive  him  from  his  musnud  and  to  conquer  his 


tions  us  to  the  arrangements  that  were  to  be 
made  in  the  collection  of  the  revenue,  the  assu- 
rances which  were  to  be  mven  to  tiie  landed 
proprietors,  of  the  protection  of  property,  the 
line  of  conduct  to  be  pursued  to  the  Bheels  and 
Rammooses  (native  tribes  living  in  the  moun- 
tains, and  not  subject  to  the  Mahratta  Govern- 
ment) and  to  direct  that  the  police  of  the 
country  should  be  managed  through  the  potails, 
supported,  when  necessary,  by  the  sebundies 
and  regular  troops.  It  also  contained  a  direc- 
tion to  make  over  Bajee  Row's  property  to  the 
prize  agent ;  **  but  any  part  of  it  which  the 
religious  or  other  prejudices  of  the  people  re- 
quired to  be  respected,  is  to  be  retained  on 
account  of  the  public,  the  value  being  fixed 
in  communication  with  the  prize  agent. 
Gokla*8  (Commander  of  the  Peishwa's  forces) 
and  Trimbukjee's  (Minister  of  the  Peishwa) 
property  is  also  to  be  considered  as  prize.  I 
have  the  honour  to  enclose  a  copy  and 
translation  of  a  proclamation  I  have  issued 
to  the  inhabitants  of  the  Peishwa's  former 
dominions ;  I  beg  you  to  pay  scrupulous  atten- 
tion to  all  the  promises  contained  in  it.  I 
need  not  point  out  to  you  the  great  attention 
that  must  be  paid  to  the  peculiar  prejudices  of 
the  inhabitants  of  Poonah.  Beef  is,  on  no  ac* 
count,  to  be  killed  in  the  town,  or  anywhere  but 
in  our  own  cumps,  for  the  use  of  the  European 
troops.  No  European  soldiers  are  to  be  allowed 
to  enter  the  city  on  any  account ;  and  the 
former  prohibition  against  officers  and  gentle- 
men visiting  it  without  permission,  unless  on 
duty,  is  to  be  strictly  kept  up.  No  European,  of 
any  description,  is  to  be  permitted  to  reside 
within  the  city.'' 

(a)  Mr.  Elphinstone  had,  on  the  11th  Feb- 
ruary 1818,  issued  a  proclamation  at  Sattara^ 
See  above. 


dominions.  For  this  purpose  a  force  has  gone  in 
pursuit  of  Bajee  Row  which  will  allow  &m  no 
rest,"  &c. 

The  learned  counsel  quoted  other  pas- 
sages of  the  Proclamation,  and  pro- 
ceeded thus  :]  This  is  the  proclamation 
issued  by  Mr.  Elphvnstone  on  the  11th 
February  1818.  At  that  time — it  appears 
on  the  face  of  the  Proclamation  as  weU  as 
in  evidence— the  war  was  prosecuted  with 
great  vigour,  and  Ba^ee  Mow  himself  was 
not  taken  till  some  tmie  in  the  middle  of 
June.(a)  In  consequence  of  this  Pl*oclam- 
ation,  it  appears  that  Mr.  Elphinstone,  for 
the  tranquillity  of  the  town  of  Poonah,  of 
which  the  English  army  was  in  possession, 
and  in  order  that  those  provisional  arrange- 
mentswhich  were  requisite  might  be  maSe, 
appointed  Mr.  Bohertson.  The  instructions 
of  Mr.  Elphinstone  to  Mr.  Bohertson  aro 
dated  the  26th  of  February  1818.  (&)  The 
date  is  fifteen  days  after  the  issuing  of  this 
proclamation ;  and  from  these  instructions 
to  Mr.  Bohertson  jouT  Lordships  will  judge 
of  the  opinion  Mr.  Elphinstone  himself 
formed  or  the  nature  of  tnis  Proclamation, 
and  the  state  of  the  country.    He  says — 

**  You  are  appointed  provisional  collector  and 
magistrate  of  the  city  of  Poonah  and  the  adja- 
cent country.  The  extent  of  your  district  will 
hereafter  nearly  correspond  with  the  Praunt  of 
Poonah ;  but  until  the  neighbouring  districts 
have  been  settled,  I  beg  you  not  to  confine  your 
exertions  to  those  limits,  but  to  endeavour  to 
bring  under  your  authority  as  much  of  the 
country  as  may  be  within  your  power.  The 
first  consideration  at  present  is  to  deprive  the 
enemy  of  his  resources,  and  in  this  and  all 
other  points  everything  must  for  the  time  be 
made  subservient  to  the  conduct  of  the  war. 
All  arrangements  that  interfere  with  that  object 
must  be  reserved  for  times  of  greater  tranquil- 
lity." 

He  then  goes  on  to  state,  somewhat 
further  on ; — 

**All  that  you  can  probably  do  towards 
obtaining  possession  of  the  districts  will  be  to 
circulate  my  proclamation,  and  to  convince 
the  potails  of  the  hopelessness  of  Bajee  Row's 
cause,  and  of  the  good  treatment  they  might 
expect  from  the  British  Government." 

He  then  authorises  him  to  retain  a 
thousand  sebundies,  if  necessary.  Then, 
when  a  village  has  once  submitted,  any 
practices  in  favour  of  the  enemy  must  be 
punished  as  acts  of  rebellion  by  martial  law. 

•»  The  commanding  officer  at  Poonah  will  bo 
directed  to  assemble  a  court-martial  for  the 
trial  of  such  persons  as  you  may  bring  before  it, 
and  to  inflict  capital  punishment  immediately 
on  conviction.     ...     In  general  the  police 

(a)  On  June  2, 1818.    See  Kaye's  Life  of  Sir 
John  Malcolm,  2,  248. 
(6)  Seeabove,  p.  412n. 
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of  the  country  must  be  managed  through  the 
potails,  supported,  when  necessary,  by  your  se- 
bundies  aud  the  regular  troops.  .  .  .  Bajee 
Kow's  property  is  to  be  made  over  to  the  prize 
agent.  .  .  .  Gokla*s  and  Trimbukjee's  (who 
appear  to  have  been  followers  of  Bajee  Row)  (a) 
property  is  also  to  be  considered  as  prize. 

Thereby  giving  to  Mr.  Robertson  the 
authority  and  direction  to  seize  and  take, 
no  doubt  for  public  purposes,  any  pro- 
perty of  Bajee  Bow's  he  might  find  which 
might  be  considered  the  property  of  the 
State.  These  are  the  instructions  Mr. 
Bohertson  received.  Such  is  the  Procla- 
mation upon  which  it  was  founded.  That 
unsettled  state  of  things  appears  to  have 
continued.  No  further  proclamation  was 
issued.  Everything  was  referred  to  a 
future  state  of  things,  when  the  country 
would  become  settled,  and  when  there 
might  be  one  portion  appropriated  to  the 
llajah  of  Sattara,  and  another  portion 
taken  under  the  dominion  of  the  British 
Government. 

I  will  now  draw  your  Lordship's  atten- 
tion to  the  manner  in  which  these  circum- 
stances are  treated  by  the  Chief  Justice. 
[The  learned  counsel  cited  the  Chief 
Justice's  remarks  as  to  Narroha  not  being 
an  alien  enemy,  (fe)  and  as  to  Mr.  Elphiw 
stone's  Proclamation  being  "  a  convention 
between  the  conquerors  and  the  inhabi- 
tants of  the  conquered  country."(c)] 

In  support  of  the  position  of  the  Chief 
Justice,  ho  cites  the  case  of  Camjyhell  v. 
Jlall.id)  and  also  the  case  of  Fahrigas  v. 
Mostyn.(e)  He  adverts  to  a  variety  of 
cases  on  international  law,  and  relies  on 
those  as  supporting  the  proposition  that, 
whenever  a  country  is  conquered  by  the 
arms  of  another  State,  and  comes  under  its 
protection  by  treaty  of  peace,  the  person 
surrendering  becomes  entitled  to  all  the 
protection  of  the  country.  I  would,  in  the 
first  place,  distinguish  the  present  case 
from  a  few  of  those  the  Chief  Justice  cites. 
The  case  of  Campbell  v.  Hall  was  an  action 
brought  against  the  Governor  of  the 
Island  of  Grenada  by  a  merchant  resident 
there.  The  island  of  Grenada  had  sur- 
rendered to  the  British  arms  in  1762 
by  formal  capitulations,  in  which  there 
were  terms  and  articles  on  both  sides. 
Then  in  a  subsequent  treaty  between  Great 
Britain  and  France  that  island  was  ceded 
to  the  British  Government.  It  was  clear 
that  it  was  as  much  a  part  of  his  Majesty's 
Empire  as  any  of  his  foreign  possessions 
could  be.  Again,  the  case  of  Fahrigas  v. 
Mostyn,  which  is  so  much  relied  on,  was 

(a)  See  above,  p.  413it. 
(6)     „        „         388. 
(c)     „         .,.         890. 

C«)  20St.  Tr.  174. 


an  action  brought  for  an  act  done  in  1773. 
But  the  island  of  Minorca  had  been  sur- 
rendered to  the  Crown  of  Great  Britain  for 
sixty  years. (a)  Under  the  dominion  of  his 
Majesty  there  were  charters  regularly 
issued  and  acted  upon,  and  courts  regularly 
held  under  them;  a  situation  of  things 
quite  opposite  to  that  of  Poouah  at  tho 
time  in  question;  the  only  ground  for  say- 
ing it  was  under  the  protection  of  the 
British  Government  being  the  Proclama- 
tion, which  was  all  on  one  side,  and 
referred  to  a  different  state  of  things,  being 
by  no  means  a  capitulation  between  two 
States,  which  was  recognised  by  tbe 
country  to  which  it  was  afterwards 
annexed,  as  in  the  case  of  Campbell  v.  Hall 
and  Fahrigas  v.  Mostyn.  But,  my  Lords, 
even  supposing  the  inhabitants  of  Poonah 
had  as  great  a  right  as  they  allege  on  the 
other  side,  how  stands  the  right  of  Narroba 
himself  in  the  court  below  t*  Your  Lord- 
ships will  find  that  Mr.  ElyMn stone's  Pro- 
clamation is  certainly  conditional,  and 
that  it  states  that  all  who  failed  to  appear 
within  two  months  from  that  time  should 
be  pursued  without  remission. 

Now,  what  is  the  case  of  Narroba? 
Your  Lordships  will  find  by  evidence  that 
Narroba,  who,  if  he  was  not  a  creditor  of 
the  Peishway  was  on  the  strongest  terms 
of  friendship  and  intimacy  with  the 
Peishwa,  held  out  till  the  9th  of  May — 
more  than  two  months  after  the  date  of 
the  Proclamation.  That  he  did  surrender 
is  true— on  a  capitulation  to  which  I  shall 
have  afterwards  to  draw  your  Lordships* 
attention.  But  there  were  such  circum- 
stances attending  his  conduct,  such  cir- 
cumstances of  suspicion  that  he  had  broken 
the  capitulation  made  by  him,  or  rather 
by  Ameerchund  Bedreeddtund,  that  he  was 
taken  into  custody  at  the  fort  of  Ryegur, 
and  sent  as  a  prisonei*  to  Poonah,  not  abso- 
lutely confined  in  the  house ;  but  he  had 
a  sort  of  provisional  permission  from  Mr. 
Elphinstone  to  retire  to  his  house  at 
Poonah  till  the  adair  had  been  inquired 
into,  and  guards  were  set  over  his  house. 
He  was  kept  in  a  state  of  surveillance  by 
the  military.  I  merely  state  these  facts 
in  the  language  of  the  memorial  on  his 
behalf;  and  I  only  use  the  memorial  as 
evidence  to  show  the  facts.  He  speaks  of 
the  capture  of  the  fort,  and  says,  on  his 
attempting  to  go  out,  and  after — 
"  your  memorialist's  testator  had  actually  passed 
the  fort  gates  unmolested  with  his  property, 
consisting  of  a  large  sum  of  mDney  in  Venetians, 
and  gold  mohurs,  and  also  jewels,  rich  shawls, 
aud  wearing  apparel,  &c.  to  a  large  amount  in 
value,  and  just  as  he  was  passing  the  camp  at 


(a)  By  the  treaty  of  Utrecht  in   1718.     See 
Fahrigas  v.  Mostgn,  20  St.  Tr.,  pp.  100,  177. 
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tion,  speaking  generally,  with  reference  to 
its  charter ;  secondly,  if  it  had  jurisdiction 
in  an^  case,  whether  it  had  jurisdiction 
in  this  case  with  re^rd  to  the  subject 
matter  ;  and,  thirdly,  if  it  had  jurisdiction, 
whether  the  circumstances  in  which 
Na/rroba  was  do  not  take  away  the  right 
to  apply  to  that  Court.  My  Lords,  in  the 
charter  establishing  the  Supreme  Court  of 
Judicature  in  BombAj{a)  I  cannot  see  any- 
thing which  can  ^ye  that  Court  the 
jurisdiction  which  is  now  sought  to  be 
established.  The  course  taken  by  that 
Court  in  excluding  the  evidence  which 
was  tendered  to  show  what  was  the  actual 
state  of  Foonah,  and  the  nature  of  the 
Proclamation  issued  by  the  Governor  with 
reference  to  Foonah  places  the  Court  at 
this  moment  in  this  situation  :  that  there 
is  no  evidence  on  any  part  of  the  record  to 
«how  that  Foonah  mtd  ever  been  annexed 
to  the  Bombay  Government,  and,  conse- 
quently, as  1  apprehend,  there  is  no 
evidence  upon  the  record  to  show  that  the 
Bombay  Government  or  the  municipal 
courts  of  Bombay  ever  had  jurisdiction 
over  the  subject  in  question.  Mistoncally 
we  know  that  Foonah  was  not  annexed  to 
the  Bombay  Government  till  a  much  later 
period.(6)  But  the  evidence  is  not  upon 
the  record,  for  the  reasons  that  have 
already  been  stated.  My  Lords,  it  appears 
upon  the  Proclamation,  which  the  learned 
judges  below  have  relied 'upon  as  a  con- 
vention, that  it  is  expressly  stated  that  it 
is  intended  to  provide  for  these  circum- 
stances : — 


the  bottom  of  the  fort,  where  Colonel  Prother 
was  stationed,  your  memorialist's  testator's  further 
progress  was  arrested  or  impeded.  Then  it  was 
that  Colonel  Prother,  in  breach  of  bis  solemn 
en^aranent  and  the  term  of  the  treaty  aforesaid, 
fleised  by  force  and  violence  the  testator's 
person  and  property,  and  conducted  him  and 
his  property  back  into  the  fort  in  person ;  and 
though  Colonel  Prother  had  ascertained  by 
diligent  inquiry  and  information  which  he  then 
obtained  that  what  your  petitioner's  testator 
had  with  him  were  his  own,  and  notwithstanding 
Colonel  Prother  received  the  assurances  of 
yanarseeboy(a)  herself  in  confirmation  of  the 
fact,  and  which  the  testator  expected  and 
believed,  and  which  your  memorialist  confidently 
submits,  ought  iu  justice  to  have  been  suffi- 
cient" 

Still,  he  says,  the  same  had  no  effect,  for 
Colonel  Prother, — 

*'  after  detaining  all  the  property  aforesaid  and 
<x>nfining  your  memorialisf  s  testator  for  three 
or  four  days  sent  him  under  a  guard  to  the  Hon- 
ourable Mr.  Elphinstone,  then  at  Poonah ;  and, 
although  your  memoriaJist's  testator  had  re- 
monstrated  against  such  an  act  as  being  in  vio- 
lation of  the  treaty  of  Capitulation,  yet  Mr. 
£lphinBtone  was  pleased  to  release  the  testator 
only,  and  permitted  him  to  go  to  his  own  house 
with  an  assurance  that  inquiries  would  be  made 
into  the  subject,  and  relief  afforded  him,  or 
words  to  that  effect." 

£The  learned  counsel  referred  to  the 
terms  of  the  Capitulation  of  Hyegur.(6) 
Now,  my  Lords,  I  am  confident  on  the  part 
of  the  appellants  that,  whatever  may  be 
your  Loraships'  judgment  with  respect  to 
the  inhabitants  of  Foonah  in  general,  at  all 
events  you  will  be  of  opinion  that  Narroba 
himself  was  one  of  the  excepted  persons. 
To  show  the  consideration  in  which  he 
was  held  by  the  British  Government,  as 
having  been  one  of  the  chief  officers  in 
the  service  of  the  Peiehwa — his  treasurer 
in  the  first  instance  and  one  of  his  military 
officers — it  appears  that  it  was  thought  of 
consequence  that  his  person  should  be 
secured,  and  his  property  seized. 

The  Court  had  included  in  the  judgment 
property  which  Narroba  had  claimed  as  the 
Pei»ktoa*8  private  property.  Wig7Uma/n 
went  through  the  eviaence  to  show  that 
the  money  was  the  Peishwa'e,  and  that 

S>rtion  of  his  treasure  was  removed  from 
yegur.l 

The  SolicUor  Getieral{c) :  My  Lords,  after 
the  full  opening  which  your  Lordships  have 
heard  of  the  evidence,  I  shall  endeavour  to 
oonfine  my  observations  within  as  narrow  a 
compass  as  possible.  The  first  question  will 
be  whether  the  Court  below  nad  jurisdic- 


(a)  Wife  of  Bajee  Bow. 
(6)  See  above,  p.  886  n. 
(c)  Sir  B.  Sugden,  afterwards  Lord  i 
nards. 
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*<  The  Rajah  of  Sattara,  who  is  now  a  prisoner 
in  Bajee  Row's  hands,  will  be  released  and 
placed  at  the  head  of  an  independent  sovereignty, 
&c." 

I  submit  to  your  Lordships,  that  even 
upon  the  face  of  this  Proclamation,  it  was 
held  out  to  the  people  that,  though  Pooni^ 
might  be  annexed  by  the  Briti&  Grovem- 
ment,  Sattara — and  Sattara,  I  understand, 
is  about  eighty  miles  from  Foonah — 
might  never  be  governed  bv  them,  but 
came  under  the  dominion  of  tho  B^jah. 
Now  this  very  Proclamation^miscalled, 
as  I  submit,  a  convention — was  issued  at 
Sattara,  and  not  at  Poonah,the  object  beine 
to  settle  the  minds  of  the  people  with 
reference  to  the  establishment  of  tne  Baiah 
Sattara ;  and  that  is  expressly  provided 

(a)  See  below,  p.  425. 

(6)  "The  Governor  General  on  March  13, 
1819,  directed  Mr.  Elphinstone  to  proceed  with 
the  annexation  of  the  conquered  provinces,  when 
the  latter  took  his  seat  as  governor  of  Bombay. 
The  territory  under  the  commission  of  theDecoan 
was  annexed  from  the  1st  of  November  1819." 
Extract  from  political  letter  from  Bombay, 
4th  December  1819. 
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for.  I  ask,  therefore,  if  this  state  of  cir- 
cumstances had  arisen, — and  no  man  can 
eay  if  it  had  it  would  have  been  a  breach  of 
this  supj)oscd  convention — thai  the  British 
Government  in  India  bad  placed  Poonah 
under  a  Rajah  of  Saltara,  would  any 
man  say  that  it  was  out  of  the  con- 
vention, as  it  is  called,  or  that  it  was  a 
breach  of  the  supposed  convention  ?  And 
if  it  had  taken  place,  up'^n  what  possible 
ground  could  the  plaintilF  have  main- 
tained an  action  in  the  Courts  of  Bom- 
bay ?  I  submit  that  that  is  a  reason- 
able supposition,  that  under  this  con- 
vention, as  it  is  treated  below,  the  place  in 
question  might  never  have  been  subject 
to  British  dominion;  that  it  was  in  its 
passage  towards  a  settlement  one  way  or 
the  other ;  that  there  was  no  settlement  in 
the  country  at  the  time  ;  and  that,  if  so, 
there  is  no  legitimate  ground  of  complaint, 
and  no  action  could  be  maintained  in  the 
Court  at  Bombay.  [The  war  had  not 
ended.  Nairoha  was  not  entitled  either 
to  the  benefit  of  the  Proclamation  or  Capi- 
tulation. Poonah  was  in  a  state  in  which 
it  might  have  been  attacked,  and  prepa- 
rations for  such  a  contingency  were  made.] 
Now,  your  Lordships  will  see  at  once 
what  a  situation  an  army  must  be  in,  if 
the  rule  laid  down  in  the  Court  below  is 
established.  It  is  impossible  that  there  can 
be  a  concurrent  jurisdiction  in  the  way 
supposed  of  the  civil  and  military  power. 
Suppose  that  there  had  been  an  attack 
upon  Poonah,  that  the  military  force  had 
found  it  necessary  to  resort  to  severe 
measures,  and  that  many  persons  had  lost 
their  life ;  if  the  grounds  taken  by  the 
judges  in  the  Court  below  can  be  main- 
tained, it  must  necessarily  follow  that  our 
soldiers  and  others  joined  with  them 
might  have  been  brought  before  those 
judges,  as  a  municipal  Court,  and  might 
have  paid,  probably,  within  the  forfeit 
of  their  lives,  the  consequences  of  their 
conduct.  It  would  bo  impossible  that  any 
country  could  ever  be  conquered  if  it 
was  understood  that,  when  a  proclamation 
was  sent  out  desiring  people  to  be  quiet, 
and  telling  them  what  measures  would  be 
resorted  to  if  they  were  not,  that  so  far 
reduces  the  country  to  civil  rule  that 
no  militarv  jurisdiction  is  to  prevail.  An 
officer  will  no  longer  be  able  to  retain 
his  military  power — it  cannot  be  main- 
tained in  conjunction  with  the  civil  juris- 
dUction ;  and  in  the  most  ordinary  cases 
you  may  have  an  army  tried  for  their 
lives,  n  your  Lordships  will  look  at  the 
judgment,  you  will  find  the  strongest  ob- 
servations made  against  the  conduct  of 
the  officers  of  the  army,  and  against  all 
the  authorities  in  this  particular  part  of 
India.  And  this  all  shows  how  impos- 
'  Bible  it  is   that  military  dominion  can 


remain  if  what  is  contended  for  is  the 
true  view  of  the  subject. 

According  to  the  opinion  of  the  judges, 
the  conduct  of  Mr.  Elphiti^tone  and  Cap* 
tain  liohcrtsotij  and  of  everybody  connected 
with  these  transactions,  has  been  highly 
illegal  and  violent.  And  I  am  bound  to  say 
that,  according  to  the  judgment  delivered 
by  those  judges,  their  conduct  would  jus- 
j  tify  a  charge  of  their  having  been  guilty 
of  subornation  of  perjury,  because  the 
judges  say  that  the  evidence  was  such 
as  they  had  never  heard  before  in  an  Indian 
court  of  justice,  whore  the  natives  are  not 
very  mindful  of  truth.  Now,  those  wit- 
nesses were  all  brought  forward  by  the 
Company  and  Appellants  and  their  su- 
perior officers;  and,  therefore,  to  make 
these  observations  upon  the  witnesses  must 
necessarily  reflect  upon  the  character  of 
those  who  brought  them  there.  As  to  the 
confinement  o^  Narroha,  it  is  stated  to  be  a 
highly  illegal  act,  and  that  everything  done, 
when  he  was  under  duress,  was  illegal. 
And  I  cannot  doubt  upon  reading  the  judg- 
ment  that,  if  the  Arabs,  who  had  carried 
on  hostilities  up  to  the  capitulation  at 
Kyegur,  who  had  marched  out  with  their 
arms,  and  who  might  have  joined  the 
rest  of  the  Peishwa's  troops,  had  come 
armed  to  where  Narroha  was,  and  had 
made  an  attempt  to  rescue  him,  and  ho 
had  been  killed  in  the  conflict  by  the 
English  troops,  those  learned  judges  would 
have  tried  the  persons  who  had  put  to  death 
Narroha,  although  they  would  have  been 
justified  in  doing  so.  This  view  of  the 
case  opens  this  question ;  Where  there  is 
a  conquest,  and  no  capitulation,  only  a 
proclamation,  and  military  dominion  still 
ruling,  whether  you  can,  upon  that  pro- 
clamation, hold  that  the  state  of  quiet 
is  such  that  the  army  loses  its  con- 
trol and  that  the  municipal  court  has 
altogether  jurisdiction  P  That  point 
throughout  the  judgment  is  assumed ;  for 
the  learned  judges  state  it  as  a  fact  that 
the  laws  of  war  had  ceased.  [Was 
Narroha  entitled  to  the  benefit  of  the 
Proclamation  P  No ;  he  had  left  Poonah ; 
he  was  with  the  wife  of  the  Peishu>a(a) ; 
he  was  prosecuting  the  war  which  it  was 
the  object  of  the  Proclamation  to  put 
down.  If  the  Proclamation  was  of  the 
nature  of  a  convention,  it  was  not  accepted 
by  Narroha,  who  was  found  carrying  on 
war  at  Evegur;  treasure  was  removed 
from  the  fortress  of  Ryegur.I  Nobody  can 
argue  that,  as  between  two  belligerents,  the 
private  property  of  one  of  the  parties  can 
be  considered  distinct  from  the  publio 
property.  He  has  it  only  for  the  benefit 
of  the    country   as   between  him     and 


(a)  See  above,  p.  417. 
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another  belligerent;  and  yonr  Lordships 
BO  ruled  in  a  similar  case  between  some 
of  those  parties — The  Advocate  Qeneral  of 
Bombmf  v.  A7iMerchund,{a)  In  that  case 
yonr  Ijordships  mled,  a  very  short  time 
back,  that  everything  that  belonged  to 
the  Sovereign  belonged  to  the  State,  and 
that  you  would  draw  no  distinction  as  to 
that  which  was  supposed  to  be  public 
and  which  was  supposed  to  be  private  pro- 
perty. If  that  be  so,  it  is  impossible  to 
maintain  that  part  of  the  decision  of  the 
Court  below  aa  to  the  private  property 
of  the  Teishwa,  \Nwrr6ba  removed,  and 
mixed  up  with  his  own  property,  part  of 
the  Peiehwa's  treasure.  He  was  not  within 
the  terms  of  the  Capitulation.!  Now,  this 
question  arises :  Was  it  not  in  the  power 
of  the  commander  of  our  forces  hmiself 
to  decide  whether  or  no  Na/rroha  was 
entitled  to  the  benefit  of  the  capitulation  P 
This  is  not  a  question  like  those  that  have 
occurred  where  there  has  been  a  treaty 
between  States,  a  cessation  of  civil  do- 
minion, rule,  and  government,  and  not  a 
tittle  of  anything  like  war,  but  all  the  state 
of  war  had  passed  away.  In  those  cases, 
no  doubt,  where  civil  dominion  begins, 
and  where  military  despotism  or  military 
rule  must  begin,  it  is  difficult  to  state. 
But  I  deny  that  where  military  rule  pre- 
vails civil  dominion  can  prevail,  (b)  Sup- 
pose that  Colonel  Prother  had  said,  *  *  I  deny 
you  the  benefit  of  this  Capitulation,  and  I 
seize  you."  Sup})Ose  Narroha  had  said, 
**  I  will  not  submit  to  be  detained,"  and 
had  commenced  a  violent  attack,  and  the 
Arabs  had  tamed  back,  and  taken  the 
part  of  him  who  had  just  before  turned 
them  off ;  if  Colonel  Prother  had  opposed 
that  force  to  the  utmost,  and  put  every 
man  to  the  sword,  though  he  would  be  re- 
sponsible to  his  own  Government,  and 
though  he  might  be  guilty  of  a  very 
harsh  proceeding,  can  anybody  say  that 
the  judges  who  tried  this  case  would  have 
had  any  rifi^ht  to  try  Colonel  Prother  for 
his  life  P  And  I  ask  my  learned  friends 
whether  they  must  not  go  that  length, 
or  whether  they  can  go  to  a  particular 
line  and  then  stopP  1  apprehend  there 
must  be  a  principle ;  and  if  their  principle 
is  a  just  one,  a  municipal  court,  when  a 
convention  is  made,  and  before  the 
soldiers  leave  the  field,  are  to  jadge  of 
the  legal  rights  arising  out  of  the  con- 
vention, and  are  the  persons  to  decide 

(a)  Appendix  A.;  Knapp,  I.  329  n;  Privy 
Council  Begister,  1828,  p.  72. 

(6)  As  to  that  '<  substantia],  complete,  and 
permanent  military  occupation,"  which  **  draw 
after  it  the  full  measure  of  protection  to  persons 
and  property  consistent  with  a  necessary  sub- 
jection to  milita^  government,"  see  Planters* 
Bank  V.  Union  Bank,  16  WaU.  488, 495. 


as  to  life  and  property,  and  whether 
English  officers  have  acted  properly.  I 
need  not  state  to  your  Lordships  that  no 
war  can  be  carried  on  under  sucn  circum- 
stances. It  was  laid  down  by  Lord  Mans- 
field,  and  laid  down  correctly,  because 
it  is  a  matter  that  has  never  baen  disputed, 
that  there  is  not  a  single  instance  in  the 
books  in  which  the  question  of  land  booty 
has  ever  been  agitated  in  a  municipal 
court.  Tour  Lordships  will  find  it  cor- 
rectly stated  in  the  Chief  Justice's  judg- 
ment. [The  learned  counsel  read  the 
passage.  (a)l 

It  is  quite  manifest  that  the  Court  at 
Bombay  is  the  first  court  that  has  taken 
upon  itself  to  assume  a  jurisdiction  upon 
this  subject ;  and  a  more  inconvement 
jurisdiction  a  court  could  not  assume. 
And  I  think  that  Court  would  find  itself 
placed  in  circumstances  of  very  consider- 
able inconvenience,  (&)  for  there  are  many 


(a)  See  above,  p.  891. 

{by*  The  time  and  temper  in  which  the  measures 
of  the  Government  in  this  and  every  other  trial 
in  which  the  Company  has  been  a  party  have 
been  arraigned  have  produced  an  impression 
among  the  natives  that  the  Company  will  fail  in 
every  cause  that  may  be  instituted  against  them 
in  the  Supreme  Court.  The  extent  of  this 
mischief  likely  to  be  produced  in  the  Deccan, 
which  has  hitherto  been  governed  by  provisional 
arrangements,  under  the  influence  of  such  an 
impression,  I  will  not  pretend  to  anticipate. 
But  this  I  know,  that  suits  against  the  Company 
have  become  a  marketable  commodity.  They 
are  as  much  in  demand  as  their  loan  obligations. 
Discontented  individuals  are  jobbing  to  purchase 
causes  against  the  Company,  and  to  urge  those 
who  have  the  slightest  claims  to  bring  them 
forward,  or  to  allow  others  to  do  so.  It  is  our 
bounden  duty  to  represent  the  actual  state  of 
things  to  the  Honourable  the  Court  of  Directors, 
that  such  a  remedy  may  be  applied  as  the  cir- 
cumstances of  the  case  may  call  for.  If  it  be 
deemed  wise  and  prudent  to  prohibit  the  intro- 
duction of  a  regular  administration  of  justice  or 
provincial  courts  of  judicature  into  a  newly 
acquired  territory  in  India  vpithout  the  express 
sanction  of  the  Honourable  Court  of  Directors,  it 
is  equally  essential  to  prohibit  the  exercise  of  the 
jurisdiction  of  a  municipal  court  of  law  in  such 
territory.  If  the  premature  introduction  of  the 
one,  which  conforms  or  bends  to  the  customs  and 
prejudices,  moral,  social,  and  religious,  of  the 
natives,  be  pregnant  with  evil,  and  calculated  to 
create  vexation,  disaffection,  and  injury,  instead 
of  facilitating  Uie  administration  of  justice  and 
conciliating  foreign  rule,  the  mischief  likely  to 
arise  out  of  the  premature  exercise  of  the  other, 
which  is  so  entirely  foreign,  is  beyond  comparison 
greater.  If  the  Government  be  compelled  to 
rule  and  control  a  newly  acquired  territory  by 
provisional  arrangements,  its  members  and  its 
servants  ought  to  be  protected  in  the  consci- 
entious and  honest  discharge  of  their  duties. 
Their  acts  must  of  necessity  appear,  according 
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of  Ma^.  How  can  it  be  ar^aed  then, 
according  to  the  yiew  of  the  learned 
judges,  that  he  was  a  subject  entitled  to 
the  oenefit  of  the  British  Gk>yemmentP 
The  judgment  included  a  sum  now 
admitted  to  belong  to  the  Feishwa.  The 
Court  below  in  giving  interest  in  an  action 
of  troTor,  had  relied  upon  a  case  which  had 
been  reyer8ed.(a)  The  judgments  con- 
tained strong  and  unwarranted  observa- 
tions on  the  conduct  of  the  parties.  Nar- 
rotate  will  showed  that  he  b^eved  hixnself 
entitled  only  to  one  lac  of  rupees  and  not 
seventeen  times  that  amount.  The  decision 
of  the  Court  below  could  not  be  sustained.] 
In  the  first  place,  there  is  no  jurisdiction, 
first,  because  the  Charter  ffives  no  jurisdic- 
tion,  and  there  was  no  subject  territory  or 
dominion  over  which  they  could  exercise 
it.  Poonah  might  have  been  taken  by 
the  Rajah  of  Sattara,  or  otherwise  disposed 
of;  and,  secondly,  if  there  was  jurisdiction 
as  to  the  general  power  of  the  Court,  there 
was  none  as  to  the  nature  of  the  subject- 
matter.  And  if  your  Lordships  were  to 
hold  the  municipal  Court  had  jurisdiction 
over  the  subject-matter,  it  would  introduce 
a  rule  that  would  lead  to  inexplicable 
confusion ;  it  would  be  impossible  to  con- 
duct a  war  in  India  if  the  municipal 
court  was  to  say ;  **  We  have  now  juris- 
diction, and  the  power  of  the  sword  must 
cease,  and  the  control  of  the  civil  magis- 
trate must  begin.  You  must  appeal  not 
to  the  commanding  officer,  but  to  the 
Chief  Justice,  to  know  the  course  you  are 
to  take.*'  No  proclamation — amounting, 
as  the  learned  jnc^e  says,  to  a  convention 
—could  ever  be  issued  without  at  once 
having  the  efiect  of  subjecting  to  the 
municipal  Court  every  action  of  the  offi- 
cers of  the  army,  in  the  direction  of 
military  affairs.  That,  therefore,  seems 
quite  sufficient  ground  for  at  once  revers- 
ing this  judgment.  If  your  Lordships 
should  be  of  opinion  there  would  be  jans- 
diction  in  a  general  way,  and  not  under 
the  particular  circumstances  of  the  case, 
we  submit  there  can  be  no  riffht  to  main- 
tain the  action,  because,  first,  if  the 
Proclamation  was  tortured  into  a  conven- 
tion, it  was  never  accepted  by  Narroba  at 
the  time  it  was  issued,  or  within  the  time 
limited  within  which  he  ought  to  have 
come  in.  During  all  that  period  he  was 
in  the  army,  an  alien  enemy,  and  one  of 
the  belligerents.  But  the  capitulation 
stands  upon  totally  different  grounds.  He 
was  not  entitled  to  the  benefit  of  that 
capitulation,  because  he  himself  broke  the 
terms  of  it ;  and  the  only  persons  to  judge 
of  that  were  the  persons  who  represented 
the  English  Gk>vemment.(6) 


which  you  might  suppose  where  it 
would  have  brought  before  the  Court 
parties  to  answer  for  serious  offences.  I 
apprehend  that  the  construction  of  the 
Cfapitulation,  the  decision  as  to  those  en- 
titled to  the  benefit  of  it,  and  the  manner 
in  which  it  ^ould  be  carried  into  execution, 
while  war  is  not  at  an  end,  depend  upon  the 
belligerents;  and  if  it  is  broken,  though 
it  is  a  violation  of  the  law  of  nations,  K>r 
which  a  full  reparation  must  bep^ven  to  the 
other  side,  or  reprisals  taken,  it  never  can 
be  ground  of  maintaining  an  action  against 
any  partv  that  who  has  broken,  in  the 
view  of  the  municipal  court,  the  stipula- 
tion* Supposing  that  is  so,  there  is  an  end 
of  the  question.  As  far  as  the  authorities 
in  the  books  go,  they  clearly  point  out  that 
oonclusion.  There  is  nothing  decisive 
upon  it,  because  the  question  has  never 
arisen ;  and  it  is  for  my  learned  friends 
to  prove  that  which  has  never  been  done 
should  now  be  done  for  the  first  time. 

[^ofTo&a  was  never  out  of  the  custody  of 
the  British  forces  from  the  conclusion  of 
the  Capitulation.  He  went  outof  Ryegur 
with  arms  in  his  hands,  and  he  might  have 
joined  the  30,000  men  who,  according  to 
MiMor-G^eneral  Smith,  were  in  the  fieloLI 

Now  if  Narroba  was  an  alien  enemy — 
and  I  fix  him  with  that  character  up  to  the 
time  of  the  Convention — I  have  a  right  to 
call  upon  the  other  side  to  show  me  when 
he  divested  himself  of  that  character.  It 
is  not  for  me  to  show  it.  I  show  he  is  an 
enemy  at  the  time  of  the  Capitulation ;  and 
do  they  not  treat  him  as  an  alien  enemy 
up  to  the  conclusion  of  this  transaction? 
Is  it  not  treating  him  as  an  alien  enemy 
when  they  say, "  You  are  not  entitled  to  the 
benefit  of  the  Capitulation  P "  The  moment 
we  entered  Ryegur  he  was  made  a  prisoner. 
He  was  a  subject  of  the  PeUhwa's,  He 
was  not  a  subject  of  ours.  If  he  was  ever 
entitled  to  the  benefit  of  the  Capitulation, 
those  were  to  be  utterly  crushed  and  put 
to  the  sword  who  did  not  surrender  in  two 
months — that  is,  the  11th  February — and 
this  gentleman  was  fighting  up  to  the  2nd 

to  the  practice  and  roles  of  a  municipal  court, 
illegal  and  consequently  arbitrary.  Individuals 
most  be  imprisoned,  flogged,  transported,  or 
executed,  under  some  degree  of  relaxion  from 
the  unbending  formalities  prescribed  by  law. 
They  are  tried  by  evidence  convincing  to  one*s 
reason  and  conscience  ;  but  if  the  judicial  pro- 
ceedings in  the  Deccan  arc  to  be  submitted  to 
the  tests  of  rigorous  rules  of  evidence,  which 
may  be  admirably  well  adapted  to  the  state  of 
society  for  which  they  have  been  formed,  all  our 
aets  are  liable  to  be  publicly  impu^rned,  and  the 
Government  and  its  agents  calumniated,  because 
their  proceedings  will  not  stand  a  texihnical 
examination."  Extract  from  proceedings  in  the 
Political  Department  at  Bombay.  Minute  by  Mr. 
Warden.    Papers  of  Solicitor  of  Treasury,  348. 


(a)  See  above,  p.  893. 

(6;  Philiimore*8  International  Law,  8, 189. 
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learned  Mends,  what  was  there  sabseqaent 
to  make  a  treatj  of  peace,  or  to  bring  him 
within  the  dommion  of  the  King's  snbjeots. 
Have  they  shown  any  subsequent  pro- 
clamation P  Is  there  any  treaty  of  peace  ? 
Is  there  any  treaty  of  peace  that  has 
followed  since  P  And  if  not,  then  do  my 
learned  friends  mean  to  say  this— I  over- 
hear a  sort  of  whisper  behind  me  in  the 
shape  of  an  answer  that  they  mean  to  say 
that— Captain  Bdbertson  could  enter  the 
house  of  any  Brahmin,  and  because  there 
has  been  no  distinct  treaty  of  peace  brought 
before  your  LoAlships,  he  could  justify 
murder  as  a  political  act,  or  as  an  irre- 
sponsible or  legal  act  that  would  deserve 
countenance  or  support ;  that  he  could  now 
or  twenty  years  hence  (for  to  that  extent 
does  the  ooservation  go)  enter  into  any 
house  and  take  what  he  found  there,  be- 
cause there  was  no  formal  treaty  signed 
by  the  FeUhwa  on  the  one  side,  and  the 
Lords  of  Leadenhall,  or  whoever  may  be 
the  sovereign  power,  on  the  other  P  My 
Lords,  I  submit  that  that  very  observa- 
tion drives  them  in  the  present  case  to 
come  to  the  actual  state  of  affairs.    What 


IWxUiamSt^a)  for  the  respondents,  pointed 
out  that  the  counsel  for  the  appellants  had 
not  confined  themselves  to  the  reasons 
stated  in  their  case.  Some  points  stated 
in  it  had  been  abandoned.  The  charter  of 
the  Supreme  Court  of  Judicature  at 
Bombay  contained  these  words : — 

"  We  do  farther  direct,  ordain,  and  appoint 
that  the  jurisdiction,  powers,  and  authorities 
of  ihe  said  Supreme  Court  of  Judicature  at 
Bombay  shall  extend  to  all  such  persons  as  hare 
been  heretofore  described  and  distinguished,  in 
our  charters  of  justice  for  Bombay,  by  the  aj^pel- 
lation  of  British  subjects,  who  shsdl  reside  within 
any  of  the  factories  subject  to  or  dependent  upon 
the  Government  of  Bombay ;  and  that  the  said 
Court  shall  be  competent  and  effectual,  and  shall 
have  full  power  and  authority  to  hear  and  deter- 
mine all  suits  and  actions  whatsoever  against 
any  of  our  subjects,  arising  in  territories  subject 
to,  or  dependent  upon,  or  which  shall  hereafter  be 
subject  to,  or  dependent  upon,  the  said  Govern- 
ment," &C.C6) 

Both  the  appellants  were  within  the 
jurisdiction  of  the  Court. (c)  As  to  Narroha 
suing,  it  would  be  a  bad  plea  to  say  that 
he  was  an  alien  enemy  imless  the  plea  also 
averred  that  he  remained  such  up  to  the 
filing  of  the  suit.((i)I  Now,  my  Lords,  I 
advance  to  another  part  of  the  case  which 
my  learned  friend,  Mr.  WigMman,  adverted 
to  with  some  generality,  when  he  quoted 
the  case  of  Fahrigas  v.  Moetyn  and 
Campbell  v.  Hall,  1  advance  to  that  part 
of  the  case  where  he  is  speaking  of  those 
cases  not  applying  in  consequence  of  the 
difference  in  length  of  time.  There  had 
been  an  acknowledged  treat;^  of  peace  and 
indisputable  tranquillity  existing  in  the 
country.  Upon  that  point  my  learned 
friend  the  Solicitor  Oeneral  followed  the 
same  course,  and  he  alluded  to  the  imper- 
fect nature  of  the  evidence  that  there  was 
any  treaty  establishing  peace  with  refer- 
ence to  the  district  of  roonah  or  Foonah 
itself  up  to  and  before  the  time  of  this 
transaction.  Yet  I  should  take  leave 
to  ask  of  my  learned  friends,  when  they 
are  making  that  observation  with  refer- 
ence to  the  Proclamation,  and  when  I  hear 
them  say  it  was  nothing  but  an  incipient 
attempt  at  peace,  that  there  must  nave 
been  some  treaty  afterwards,  if  there 
was  no  legitimate  cessation  of  hostilities, 
aotually  constituted  by  that  document.  I 
take  leave  to  turn  round  and  ask  of  my 

(a)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 

(6)  For  the  text  of  the  charter  of  the  Bombay 
Supreme  Court,  see  MorleVs  Digest,  2, 638 ;  and 
in  re  the  Ju$tice$  of  the  Supreme  Court  of 
Bombay,  I  Knapp,  I.,  and  Appendix  A. 

(c)  See  In  the  matter  of  Ameer  Khan,  6  Ben. 
B^rts,  892. 

(d)  See  above,  p.  888. 


was  the  position  at  the  time  in  ques- 
tion of  Poonah  and  of  the  parties  who 
affected  to  do  what  they  did  upon  thia 
occasion  P  They  have  called  it  in  the 
Appellants'  case  a  political  act  in  the  man- 
ner I  have  just  stated  to  your  Lord- 
ships. I  submit  that  the  very  circum- 
stance, had  there  been  nothing  else, 
of  these  inhabitants  having  changed 
masters,  as  they  had,  is  quite  sufficient 
for  my  purpose  by  reference  to  the  un- 
disputed rulo  that  was  laid  down,  as  your 
Lordships  are  very  well  aware,  in  the  case  - 
of  Campbell  v.  HaU,  which  has  never  been 
disputed  by  any  lawyer  or  politician  since 
that  timo — I  mean  by  mv  Lord  Mansfield, 
Two  propositions  he  laid  down  upon  that 
occasion,  that  conquered  inhabitants,  when 
they  come  under  the  dominion  of  the 
Crown,  are  made  subject  to  the  Parliament 
of  this  country ;  and  that — 
"  the  conquered  inhabitants  once  received  into 
the  conqueror's  protection  become  subjects;  and 
are  universally  to  be  considered  in  that  Hght, 
not  as  enemies  or  aliens."  (a) 

Of  course,  the  observation  I  am  ad- 
dressing to  your  Lordships  is  with  a  view 
to  show,  if  my  learned  fiiiends  will  allow 
me  to  show  with  peaX  deference,  Uie 
imperfection  of  their  argument  and  the 
vioe  in  it — that  because  nothing  appears 
upon  the  face  of  these  proceedings  in  the 
shape  of  a  distinct  treaty  by  which  two- 
thiras  ofthePeiehwa'a  territory  were  given 
up,  and  came  under  the  dominion  of  the 
East  India  Company,  or  by  which  any 

(a)  20  St.  Tr.,  p.  828. 
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other  particular  stipulations  were  entered 
into  and  finally  agreed  upon,  between  these 
parties,  therefore,  there  is  a  great  defi- 
ciency on  behalf  of  the  respondents  here, 
and  tnat  it  is  enough  for  them  to  make 
out  there  could  not  have  been  peace  in 
the  legal  meaning  of  the  phrase  at  Poonah 
at  that  time. 

My  Lords,  I  take  leave  to  submit  in  sus- 
taining the  judgment  of  the  Court  below 
that  I  have  a  right  to  every  assumption. 
I  say  that  they  are  to  make  out  that  they 
had  a  right  to  seize  the  money.  I  say 
that  the  possession  is  with  me — I  mean 
merely  with  reference  to  the  position  of 
the  argument — in  this  action  of  trover ; 
althougli  most  true  it  is  that,  in  legal 
contemplation  a  certain  quantity,  a  very 
small  quantity,  of  property  against  a 
wrong-doer  is  enough  to  sustain  the  action, 
I  submit  that,  nossession  being  with  the 
respondent  in  tliis  case,  it  is  for  them 
to  show  ground  upon  which  they  strip 
him  of  the  property  which  was  found  in 
his  house,  which  had  been  inhabited  by 
him  for  years.  Upon  the  evidence  as  it  al- 
ready appears,  though  that  is  another  part 
of  the  case,  I  am  not  bound,  but  they  are 
bound,  to  justify  what  ha^j  been  done.  If 
they  leave  that  open,  they  do  not  establish 
before  your  Lordships  the  ground  upon 
which  they  have  taken  possession  of  that 
property.  E  will  mention,  merely  in  pass- 
ing, as  an  answer,  and  to  a  certain 
degree  as  a  set-off,  to  the  observations 
made  in  the  beginning,  middle,  and  end  of 
my  learned  friend's  speech,  who  last 
addressed  you,  upon  the  judgments  of  the 
Court  below,  that,  feeling  all  the  deference 
I  da  for  the  Court  below,  your  Lordships 
will  bear  with  me  when  I  say  that  in  any 
instance  where  judges  fulfil  the  double 
province  of  jury  and  judge,  with  some 
local  advantages  of  which  your  Lordships 
are  not  possessed,  seeing  the  conduct  of 
the  witnesses,  and  with  some  knowledge, 
and  rather  more  than  you  possess,  of  the 
state  of  society  there  and  then — I  humbly 
submit  that  that  to  a  certain  extent  at  least 
might  have  prevented  the  continued  cen- 
sure of  my  learned  friend  who  last 
addressed  your  Lordships  and  his  con- 
tinued imputations  of  I  know  not  what 
motive.  I  think  sometimes  subservience 
is  improved  by  transplanting ;  but  if  we 
are  to  suppose  that  judges  in  India  have 
got  any  collateral  bias  against  the  power- 
ful, and  that  they  truckle  to  the  mean 
and  the  humble,  that  is  not  the  conduct 
I>racti8ed  in  this  country,  and,  if  prac- 
tised in  India,  it  is  rather  contrary  to 
common  conduct.  Being  men  possessing 
superior  facidties,  these  judges  bad  the 
means  of  knowing  something  more  of 
the  state  of  society  and  judging  of  the 
possession     of    so    mach     treasure    by 


Narrdba.  These  advantages  they  posses- 
sed, and  your  Lordships  have  not  them. 
[The  language  of  the  Proclamation 
showed  that  Eljphinstoiie  regarded  Poonah 
and  the  neighbourhood  as  conquered.  In 
March  1818  the  Commander-in-Chief 
broke  up  his  army.] 

Lord  CHANCELLOR(a) :  It  was  merely  as 
an  army  broken  up.  The  military  force 
was  scattered  through  the  district  under 
other  commanders. 

Solicitor  General:  Sir  Thomas  HUlop 
says,— 

"  By  the  breaking  up  of  the  army,  I  do  not 
mean  that  hostilities  had  ceased  in  other  quarters. 
It  was  long  after  that  that  the  rumoor  came  of 
the  Peishwa  having  8urrendered."(6) 

Williams:  Yes;  I  am  only  going  by 
steps.  The  3rd  of  June  was  the  last  step 
taken  by  the  sovereign  prince.  He  sur- 
rendered then,  aud  never  appeared  in  any 
part  of  his  dominions  again.  [There  mtrst 
nave  been  men  and  women  under  someone, 
or  under  their  own  control.  And  is  it  to 
be  contended  that  they  were  not  under  the 
protection  of  the  British  Government, 
oecauso  we  cannot  say,  * '  Here  is  a  treaty 
made  by  the  Peishwa  on  the  one  side  and 
Lord  Hastings  on  the  other  P"  All  I  mean 
to  say  is  that  these  men  had  passed  over 
from  one  potentate's  dominion  to  another, 
and  ought  to  be,  in  their  lives  and  pro- 
perty, protected  and  maintained  by  some 
person  under  whose  dominion  they  were 
placed.  The  Proclamation  was  most  justly 
held  by  the  Court  below  to  have  amounted 
to  a  convention.  It  was  a  convention  be- 
tween the  British  Government  on  the 
one  side  and  those  inhabitants  of  the  con* 
quered  territory  on  the  other  side,  who 
might  think  fit  to  come  in  and  claim  the 
protection  it  offered  to  their  persons  and 
property. I  If  King  William  3.  at  the  time 
of  the  Revolution,  after  he  had  come  over 
to  England,  had  refused  to  abide  by  the 
terms  of  the  Proclamation  he  had  pub- 
lished in  Holland ;  if  he  had  said,  '*  Tnere 
are  two  or  three  forts  still  holding  out  in 
the  Highlands ;  there  are  forces  well  in 
arms  against  me ;  my  Proclamation  is  no 
agreement ;  it  is  all  on  one  side ;  there  is 
nothing  in  it  that  can  oblige  me  to  give  a 
free  government  to  England  untu  tiie 
whole  realm  is  subdued,"  what  would 
have  been  thought  of  his  argument  or 
his  integrity  P  We  are  not  left  entirely 
to  imagmation  to  conjecture  what  opinion 
would  have  been  formed  of  it  at  that  time ; 
for  we  well  know  that  when  Bishop  Bwmel 
mentioned  in  a  pastoral  letter  that  he  had 
gained  the  throne  by  right  of  conquest,  and 
was  not  bound  by  his  Proclamation,  the 


(a)  Lord  Lyndhurst. 
(6)  Bvidenoe  at  trial. 
Treasury. 
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consequence  was  that  his  letter  was  ordered 
by  the  House  of  Commons  to  be  consigned 
to  the  flames  by  a  not  very  dignified  per- 
sonage, (a)  Soch  was  the  manner  Parlia- 
ment received  snch  an  argument  in  those 
davs ;  and  we  consider  thit  it  is  not  en- 
titled to  any  more  respect  in  the  present. 

In  the  ordinary  transactions  of  common 
life,  if  a  man  proclaims  in  the  newspapers 
that  he  intends  selling  his  estate  upon 
particular  conditions,  and  afterwards  he 
attempts  to  evade  the  performance  of  these 
conditions,  we  know  that  the  Court  of 
Chancery  will  enforce  them ;  because,  as 
we    are    told    in    8ngden*s   Treatise    on 
Vendors  and  Purchasers, (6)  an  advertise- 
ment in  the  newspapers  is  held  to  be  ''a 
contract  with  all  tne  world."    But  then  it 
is  said  that  the  country  was  unsettled,  or 
in  a  state  of  passage  f^om  one  settlement 
to  another.    Such  a  state  is  unknown  in 
our  laws.    A  country  must  either  be  in  a 
state  of  war  or  a  state  of  peace,  although 
it  is  sometimes    difficult   to    define    the 
actual  boundaries  between    them.      The 
distinction  between  the  day  and  the  night 
is    perfectly   intelligible,    but    who    can 
ascertain  tne  exact  point  where  the  one 
ends  and  the  other  begins  P    At  the  time, 
however,  of  the  seizure  of  the  treasure  in 
July,   Poonah  had  remained  in  the  un- 
disputed possession  of  the  English  since 
the  time  of  its  occupation   by   General 
Smith  in  the  precedmg  November;  the 
PeUhtoa  had   sarrendered    in  June ;  all 
regular  war  was  completely  at  an  end; 
the    only    warfare    that   continued   was 
irregular    and    transitory ;  and    nothing 
remained    to    be    concjuered  but    a   few 
detached  forts,  all  of  which  were  at  the 
distance  of   more  than  120  miles   from 
Poonah,  and  appear  to  have  been  held 
by  refractory  Arab  Garrisons  against  the 
will  of  their  commanders.    It  cannot  there- 
fore be  disputed  that  in  point  of  fact  at 
least  Poonah  was  perfectly  subdued  and 
tranquil,  and  consequently  in  a  state  of 
peace  ;  and  we  are  furnished  by  our  text- 
writers  with    an  easy  criterion  to  judge 
whether  it  was  not  so  in  point  of  law  also. 
Lord  Hale(c)  records  one  of  the  resolutions 
of  the  judges  in  the  Earl  of  Lancaster's 
case  to  have  been  that — 

"  When  the  King's  Courts  are  open,  it  is  a 
time  of  peace  in  judgment  of  law  ;" 

and  Lord  Coke  in  his   commentary    on 
Littleton  says((2) : — 

"  Tempus  pacis  est,  quando    cancellaria  et 


(a)  Bishop  Burnet's  "  Pastoral  Letter  "was 
ordered  to  be  burnt  in  Palace  Yard  by  the 
hangman.    Gray's  Debates,  1692,  p.  297. 

(6)  9th  ed.  c.  1.  s.  4. 

(c)  P.O.  1,  c.  26,  p.  847. 

id)  Co.  Litt  2496. 


aliffi  curite  regisB  sunt  apertaa,  quibus  lex  fiebat 
cuicunque  proot  fieri  consuevit ;" 

and  he  goes  on — 

**  and  therefore  when  the  Courts  of  Justice  be 
open,  and  the  judges  and  ministers  of  the  same 
may  by  law  protect  men  from  wrong  and 
yiclence,  and  distribute  justice  to  all,  it  is  said  to 
be  time  of  peace.  So  when  by  invasion,  insur- 
rection, rebellion,  or  such  like,  the  peaceable 
course  of  justice  is  disturbed  and  stopped,  so  as 
the  courts  of  justice  be  as  it  were  shut  up, 
et  sileiit  leges  inter  arma,  then  it  is  said  to  be 
time  of  war." 

So  that  where  there  is  a  doubt  as  to  the 
actual  position  of  affairs  in  a  country,  and 
it  is  shown  that  the  Sling's  courts  are  opon, 
that  country  must  be  held  in  law  to  be  in 
a  state  of  peace,  (a)    At  Poonah  the  Courts 
had  been  open  since  February  1818 ;  and 
therefore  it  must  be  held  to  have  been  in 
a  state  of  peace  at  the  time  of  the  seizure 
of  this  treasure,  especially  as  during  the 
whole  of  the  intermediate  time  no  actual 
conflict  had  ever  taken  place  in  it.    An 
opposite  holding  would  indeed  lead  to  this 
conclusion,  that  no    actions  could  have 
been  brought  in  any  Court ;   an  argument 
which  could  not  very  well  be  maintained 
by  the  defendant.  Captain  Bohertson,  who 
himself  presided  at  the  Court  of  Adawlut 
during  tne  period  in  question.    Wherever 
the  country  is  so  far  settled  that  protection 
is  aflbrded  to  life  and  to  property,  the  man 
who  acts  illegally  under  colour  of  military 
authority  is  amenable  to  the  laws,   and 
must  answer  for  his  condnct  in  a  court  of 
justice.      There     was    nothing    in    the 
character  of  either  of  the  defendante  to 
render  them  irresponsible.      In  Fahriga^ 
V.    Mo8tyn(h)    and    Campbell    v.    HaU,{c) 
governors  were  held  liable  for  acts  they 
had  done  without  legal  authority.    A  com- 
missioner is  at   most    only    equal  to    a 
governor ;  perhaps  his    office    is   rather 
mferior;   at  any  rate  he  cannot  pretend 
to  a  greater  degree    of  irresponsibility. 
Captain  Robertson,  as  an  inferior  officer  to 
the  Commissioner,  has  still  less  claims  to 
be  exempted  from  the  general  rule.    It 
does  not  signify  for  what  period  countries 
have  been  conquei'ed  and  placed  under  the 
protection  of  the    British    throne ;  it  is 
enough  that  they  have  been  and  remain 
so  ;  and  the  distinction  which  has  been 
attempted  to  be  drawn  between  the  cases 
of   Poonah    and   those    of  Grenada  and 
Minorca,  from  the  greater  lapse  of  time 
that  the  latter  colonies  had  been  in  our 
possession,  cannot  be  supported. 

If,  however,  any  objection  is  to  be  raised 
to  the  jurisdiction  of  the  Court  at  Bombay 


(a)  See  above,  p.  397. 
(6)  „         „  890. 

(c)  „  „  894. 
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in  this  instance,  it  cannot  be  done  without 
giving  another  jurisdiction,  to  which  the 
complaining  party  may  apply.  Upon  this 
point  the  first  decision  took  place  in  The 
Nabob  of  Camatic  v.  The  East  India  Com' 
pa7iy{a) ;  and  the  question  was  completely 
set  at  rest  by  the  case  of  The  King  v.  John- 
8to7ie,(b)  where,  after  a  very  considerable 
argument,  it  was  decided  that  to  establish 
a  plea  to  the  jurisdiction  of  any  Court(c) 
it  is  necessary  for  you  to  show  that  some 
other,  and  what,  Court  has  jurisdiction 
over  the  matter  in  dispute. 

But  then  it  is  said  that,  admitting  the 
Court  below  to  have  had  jurisdiction,  and 
that  the  country  was  in  a  state  of  peace, 
Narroba  was  not  entitled  to  claim  the 
benefit  of  their  jurisdiction,  because  he 
was  an  alien  enemy  not  entitled  to  the 
benefit  of  either  the  Proclamation  of  Mr. 
Elphinstone  or  the  Capitulation  with 
Colonel  Prother.  The  defence  of  alien 
enemy  applies  onlv  to  the  time  of  action 
brought;  and  a  plea  of  this  character  is 
bad  if  it  does  not  state  the  plaintiff*  to  be 
80  previous  to  and  up  to  the  filing  of  the 
suit.  It  cannot  be  contended  that,  if 
Narroba  had  lived  to  the  time  of  the 
institution  of  this  action,  he  would  then 
have  been  an  alien  enemy ;  and  if  he  would 
not  have  been  so  then,  the  question  would 
arise,  when  he  ceased  to  be  one.  If, 
indeed,  it  is  necessary  that  a  treaty  of 
peace  should  be  signed  before  the  inhabi- 
tants of  a  conquered  country  cease  to  be 
considered  as  aliens,  and  become  entitled 
to  the  protection  of  the  conqueror,  neither 
he  nor  any  other  of  the  mhabitants  of 
Poonah  would  either  then  or  now  have  been 
entitled  to  sue  in  the  Courts  of  Bombay. 
Captain  BdberUon  might  at  this  very  time 
enter  into  the  house  of  any  Brahmin  and 
seize  all  his  property,  and  the  injured 
man  would  be  entitled  to  no  redress 
because  no  actual  pacification  has  been 
concluded,  and  the  country  must  still  be 
held  to  be  unsettled.  Such  a  proposition 
cannot,  however,  be  maintained ;  and  after 
the  Proclamation  of  Mr.  Elphhistone,  and 
the  subsequent  reduction  of  the  country 
to  a  state  of  tranquillity,  everyone  of  its 
inhabitants  had  a  right  to  claim  the  pro- 
tection of  the  British  Government.  Nar- 
rciba  was  not  excluded  from  the  teims  of 
the  Proclamation.  Wuttundars  and  other 
holders  of  hereditary  land  who  should 
continue  in  arms  two  months  after  its  date 
alone  were  excepted  from  its  benefit.  No 
evidence  is  produced  by  the  other  side  to 
show  that  he  fell  within  the  excepted 
class.    Bad  he  done,  so  he  would  have 

(a)  I.  Ves.  87. 
(()  6  East  588. 

(c)  Ai  to  pleas  to  jarudiction  of  inferior 
Courts,  Chitty  on  Pleading,  7th  ed.  1^  461. 


become  again  entitled  to  those  benefits  by 
the  Capitulation  with  Colonel  Prother.  By 
that  he  was  allowed  to  retire  with  his 
property  to  whatever  place  he  chose.  Na 
doubt  the  knowledge  of  the  protection 
off*ered  by  the  Proclamation  to  the  persons 
and  property  of  those  who  should  come  in 
and  submit  themselves  had  considerable 
weight  in  influencing  him  to  surrender 
the  fortress,  which  appears  to  have  been  of 
great  strength,  and  which  Colonel  Proiher 
seems  to  have  thought  himself  fortunate 
in  gaining  possession  of  before  the  com- 
mencement  of  the  rainy  season.  His 
subsequent  detention  by  the  Colonel  on  a 
suspicion  of  having  broken  the  articles  of 
Capitulation  by  secreting  the  public  moneyr 
which  we  contend  was  unfounded,  cannot 
make  any  diff*erence  in  the  case.  The 
Colonel,  indeed,  who  was  entitled  to  a 
share  of  the  prize-money  gained  by  the 
capture  of  the  fortress,  and  who  increased 
that  money  by  the  seizure  of  Narrdbd's 
property,  was  very  unfit  to  act  as  a  judge 
whether  the  property  belonged  to  the 
State,  and  was  liable  to  seizure,  or  was 
private  property,  and  protected  by  the 
Capitulation,  Captain  Robertson  subse- 
quently was  an  equally  improper  judge  on 
the  same  subject,  for  he  was  entitled  to 
five  per  cent,  on  all  the  property  seized ; 
as  Lord  Stowell  has  observed,  in  the  case 
of  the  Two  Friendsia) : — 

*'  One  of  the  great  ends  of  the  institntion  of 
civil  society  is  to  prevent  men  firom  being 
judges  in  cases  wherein  they  are  concerned,  and 
to  remit  the  decisions  of  adverse  interests  to- 
those  who  can  have  no  interest  in  the  determi> 
nation  of  any  such  cases." 

But  it  is  said  that  Narroba  was  sent  to 
Poonah  as  a  prisoner  of  war.  The  only 
evidence  of  this  is  the  statement  of  his  exe- 
cutor, the  memorial  o£ Ameer chund,  who  of 
course  could  only  speak  from  the  informa- 
tion of  others.  It  appears,  however,  from 
Colonel  Prother^s  own  letter,  that  he  went 
voluntarily  there,  for  the  Colonel  does  not 
know  whether  he  has  gone  or  not,  which 
could  not  be  the  case  if  had  sent  him 
under  a  guard.  Having  thus  gone  there, 
he  resided  peaceably  in  his  own  house  until 
the  time  of  the  seizure ;  and  whether  or 
not  a  peon  was,  in  consequence  of  the  sus- 
picions that  were  entertained,  set  to 
watch  if  any  treasure  was  sent  to  him,  is 
of  very  little  importance.  He  was  entitled 
to  the  protection  of  the  British  Govern- 
ment ;  and  the  conduct  of  the  civil  magis- 
trate in  imprisoning  him  and  seizing  his 
property  for  a  supposed  breach  of  a 
military  capitulation  was  unjustifiable. 

The  treasure  in  respect  of  which  thi? 
judgment  was  given  was  Na/rr6ba*B  own. 

(a)  1  Rob.  282. 
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Snpposmg,  howeyer,  that  it  belouged  to  the 
Fexshwa;  supposing  the  eyidence  to  be 
true  that  has  been  adduced  on  the  other 
side,  that  a  large  quantity  of  treasure  had 
been  conveyed  out  of  the  fortress  previously 
to  iJie  capitulation  and  since  that  time 
had  been  brought  to  Narroba'e  house  at 
Poonah,  still  JNarroba  would  have  had  a 
sufficient  special  property  in  that  treasure 
to  have  maintained  an  action  of  trover 
against  any  wrong-doer  who  should  take 
possession  of  it, 

"  To  give  the  coiiqueror  a  right  of  property 
that  will  hold  good  against  the  conqaered,"  says 
Ptiffendorf,(a)  *'  there  most  of  necessity  be  a  paci- 
fication and  agreement  between  both  tiie  parties, 
otherwise  the  right  is  supposed  to  continae  in 
the  old  proprietor,  and  whenever  he  is  btrong 
enough  he  may  justly  struggle  to  recover  it." 


Now  here  the  proj)er^  of  the  treasure 
had  never  been  acquired  by  the  British 
troops  during  the  war.  The  Peishwa  had 
surrenderedto  Sir  John  Malcolm  upon  terms 
in  the  preceding  month,  although  what 
those  terms  were  does  not  appear  in  the 
evidence  in  this  case,  and  the  property  of 
the  treasure  remained  in  him,  and  Narroba, 
as  his  agent,  had  a  right  to  maintain  pos- 
session of  it  against  the  Appellants.  At 
any  rate,  as  the  mere  possessor  of  it,  he 
had  a  right  to  maintain  his  possession  of  it 
against  all  the  world  except  the  actual 
proprietor,  as  was  held  In  the  case  of  the 
chimney-sweeper  who  found  a  jewel(&);  and 
neither  of  the  appellants  had  any  claim  to 
that  character.  Admitting,  therefore,  the 
case  on  the  opposite  side  to  be  true,  thoueh 
it  is,  as  we  contend,  contrary  to  the  weight 
of  evidence,  the  judgment  of  the  Court 
below  must  be  sustained. 

Attorney  Oeneral{c)  :  My  Lords,  I  am 
to  trouble  your  Lordships  with  a  reply 
in  this  case ;  and  I  hope  1  shall  bo  able  to 
state  everything  I  feel  it  necessary  to  say 
in  a  very  short  time.  My  Lords,  it  appears 
to  me  that  the  point  lies  in  a  very  narrow 
compass,  and  that  I  need  not  trouble  vour 
Loroships  after  the  argument  you  nave 
heard  to  any  considerable  extent.^  It  has 
been  suggested  to  my  learned  friend  and 
me  that  this  matter  which  has  been 
decided  upon  in  the  Court  below  involves 
matters  of  fact  as  well  as  of  law,  that 
the  Court  sat  as  jurors  as  well  as  judges ; 
and  it  has  been  argued  as  if  your  Lordships 
were  concluded  by  their  finding  upon  the 
facts.  Now,  I  would  submit  that  that  is 
a  mistake— that  your  Lordships  have  full 
jurisdiction  over  the  facts  as  well  as  the 

(a)  Book  8,  c.  6,  s.  20 ;  De  Jure  Natvra  et 
Gentium^  Kennett's  Translation,  1717. 

(6)  Armory  v.  Delamirie,  Smith's  L.C.  9th 
ed.  1,885. 

(c)  Sir  James  Scarlett. 


law.  You  will  easily  see  that  the  learned 
judges  have  exercised  their  jud^ent  with 
a  very  considerable  bias  in  their  minds  to 
one  party,  which  is  an  additional  reason 
why,  so  far  as  their  judgment  is  founded 
upon  the  credit  of  the  witnesses,  your 
Lordships  should  be  disposed  rather  to 
distrust  them.  My  Lords,  I  am  by  no 
means  desirous  of  saying  anything  disre- 
spectful of  the  judges,  because  tney  are 
doad,(a)  but  it  is  not  the  apprehension 
of  being  thought  disrespectful  that  shall 
deter  me  from  pointing  out  to  your  Lord- 
ships why  I  think  the  judges  have  acted 
from  temper  and  not  from  sound  discre- 
tion. I  will  just  refer  you  to  a  very  short 
summary  of  the  preliminary  pro<*«edingB 
before  I  come  to  the  merits  of  the  case. 
The  action  was  brought  in  trover,  and  it 
was  brought  in  1826,  respecting  the  seizure 
of  a  large  quantity  of  gold  coin  belonging 
to  the  testator  Narroba  in  the  montha 
of  July  and  November  1818.  Of  the 
parties  to  the  action  two  of  the  defendants 
were  Mr.  Elphinstone  and  Mr.  Robertson, 
and  the  other  the  East  India  Company, 
which  must  be  supposed  entitled  to  some 
credit,  and  whicn  had  possession  of  the 
very  large  fund  for  which  the  action 
was  brought.  The  plaintiffs  were  in  no 
danger  therefore  of  any  insolvency.  The 
fund  was  in  no  great  jeopardy  in  their 
hands;  so  that  any  reasonable  delay  re- 
quired to  make  out  the  case  of  the  defend- 
ants might  be  conceded  by  the  judges 
without  the  least  apprehension  of  any 
danger  to  the  case  of  the  plaintiff.  Your 
Lordships  will  find  that  an  application  is 
made  for  time  to  plead .  The  time  to  plead 
was  limited  to  ten  days,  and  binding  the 
defendants  to  take  short  notice  of  trial. 
On  the  25th  of  March  a  second  application 
was  made  for  further  time  to  pl^kd.  That 
application  was  refused  with  costs.  On 
the  31st  of  March  a  plea  was  filed  accord- 
ingly of  the  general  issue ;  whereupon,  b^ 
an  order  bearing  date  the  10th  of  April,  it 
was  ordered  that  all  proceedings  in  this 
cause  be  stayed  on  the  ground  of  his 
Majesty's  interests  being  concerned  and 
otherwise  for  want  of  jurisdiction,  unless 
good  and  sufficient  cause  shall  be  shown 
to  the  contrary  thereof  in  four  days  after 
service  of  this  order.  On  the  2i2nd  of 
April  the  rule  came  on  to  be  argued,  and 
cause  having  been  shown  by  the  plaintiff 
upon  affidavit  duly  filed  on  his  behalf,  and 
counsel  having  been  heard  on  both  sides,, 
the  Court  took  time  to  consider  of  their 
judgment ;  and  by  order  bearing  date  the 
5th  May  1826  it  was   discharged    with 


(a^  Sir  Edward  West  died  18th  Aoffost  1828. 
Sir  Charles  Harcourt  Chambers  med  ISth 
Octoher  1828. 
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cost8(a)— I  shall  beg  to  call  your  attention 
to  that— and  upon  that  the  Court  refused 
to  give  any  opportunity  for  appeal.  I 
have  had  an  opportunity  of  having  placed 
in  my  hands,  by  permission  of  one  of  the 
learned  judges  who  still  presides  in  the 
Court,  the  judgment  they  passed  upon  the 
affidavits  and  the  undisputed  facts  before 
the  Court,  and  without  saying  whether 
that  learned  judge  was  right  or  the  other 
two,  I  must  say  that  in  an  argument  very 
learned  and  very  profound  he  differed 
from  the  other  learned  judges  in  favour  of 
the  application.  And,  I  believe,  it  is  un- 
usual, where  an  application  is  made  of  this 
nature  upon  facts  not  disputed,  and  one  of 
the  three  judges  is  in  favour  of  the  appli- 
cation, that  the  rule  should  be  discharged 
with  costs.  I  say  nothing  upon  the 
merits. 

Again,  my  Lord,  an  application^  was 
then  made  for  time  to  plead  and  for 
fresh  pleas  to  be  delivered  in,  to  raise  the 
question  of  jurisdiction ;  and  then,  accord- 
ing to  the  rule  of  the  English  law,  the 
time  to  plead  to  the  jurisdiction  was 
passed.  (?»)  But  in  this  peculiar  case  the 
Court  might  listen  to  the  application  with- 
out discharging  it  with  costs.  It  was  dis- 
charged with  costs ;  and  every  preliminary 
proceeding  to  obtain  orders  that  the  party 
might  be  prepared  with  proper  evidence, 
and  to  save  expense  to  all  parties,  is  dis- 
missed, and  dismissed  with  costs,  though 
as  it  appears  the  Advocate  General  on  every 
opportunity  did  everything  he  could  do 
for  the  parties  he  represented  to  prevent 
the  saddling  them  with  the  costs.  Now, 
what  occasion  was  there  for  this  extraor- 
dinary despatch  P  If  the  proceedings  had 
been  merely  to  obtain  vexatious  delay, 
there  might  be  ground  for  awarding  costs. 
But  as  there  could  be  no  such  ground  for 


(a)  "  I  craved  the  necessary  time  for  pre- 
paring and  filing  special  pleas  (as  to  jurisdic- 
tion), but  it  was  not  allowed  me.  I  brought 
the  subject  again  before  the  Court,  in  moving 
for  a  stay  of  proceedings,  which  motion  was 
rejected  by  the  majority  of  the  learned  judges, 
dissentiente  Mr.  Justice  Rice,  and  mainly,  as  I 
understand,  from  what  fell  from  the  honourable 
the  Chief  Justice,  because  the  question  of  the 
jurisdiction  was  not  in  that  way  brought  pro- 
perly before  the  Court.  I  prepared  the  pleas 
with  all  possible  despatch,  and  prayed  leave  to 
file  them  at  a  time  when  no  prejudice  could 
arise  to  the  plaintiff  on  account  of  delay.  But 
after  repeated  rejections  of  that  application  by 
the  honourable  Chief  Justice  sitting  in  cham- 
bers on  points  of  form,  the  motion  was  finally 
rejected  on  hearing  the  fiill  merits  in  open 
court  by  some  majority  of  the  honourable 
judges."  Report  of  Norton,  Advocate  General, 
to  the  Board  of  Directors,  80  Noy.  1826.  Papers 
of  Solicitor  of  Treasury,  843. 

(6)  Chitty  on  Pleading,  7th  ed.  1,  444,  460. 


awarding  costs,  the  conduct  of  the  judges 
did  afford  a  ground  to  suspect  that  there 
was  something  more  of  temper  influencing 
those  decisions  than  of  sound  discretion. 
And  when  I  come  to  look  at  the  course 
taken  by  the  judges  afterwards,  and  find 
that  the  greatest  portion  of  this  immense 
volume,  or  that  part  of  it  that  relates  to 
the  examination  of  the  witnesses  is  con- 
sumed in  the  laborious  cross-examination 
of  the  witnesses  by  the  Court  themselves, 
after  the  counsel  had  ceased  to  examine, 
I  cannot  fail  to  observe  there  was  a  dis- 
position in  the  Court  itself  to  find  fault 
with  the  witnesses  for  the  defendants,  and 
to  endeavour  to  extract — that  which  tho 
counsel  could  not  do — some  ground  on 
which  the  Court  should  presume  that 
the  witnesses  did  not  speak  the  truth. 

But  after  all  the  real  facts  on  which  the 
case  was  determined  are  not  disputed,  and 
they  lie  in  a  very  narrow  compass.  And  I 
am  surprised  at  the  length  this  discussion 
has  taken  before  your  Lordships.  I  do 
not  dispute  any  of  the  general  propositions 
laid  down  by  my  learned  friends.  There 
is  no  doubt  that  when  the  King's  Courts 
are  open,  the  King's  Courts  are  the  places 
to  originate  suits  between  his  Majesty's 
subjects  of  all  ranks  and  degrees.  But 
the  fact  is  not  disputed  that  at  the  time 
these  transactions  took  place  the  district 
in  which  Poonah  was  was  under  a  tempo- 
rary administration  appointed  by  the 
military  commander,  with  a  view  to  the 
permanent  settlement  of  the  country  when 
the  whole  of  it  should  be  subdued  by  force 
of  arms ;  and  it  appears  to  me  that  Mr. 
Williams,  who  referred  to  Puffendorf{d) — 
and  he  might  have  found  many  other  au- 
thorities to  the  same  effect — has  not  given 
due  effect  to  that  fact.  When  a  country  is 
taken  possession  of  by  a  military  com- 
mander, in  proportion  as  his  success  ex- 
tends over  tne  country,  he  has  an  oppor- 
tunity of  ravaging  it,  if  he  is  so  cruelly 
disposed,  or  of  placing  persons,  call  them 
commissioners  or  what  you  please,  to  pre- 
serve tranquillity  till  final  arrangements 
are  made.  And  there  is  great  advantage 
in  that  person  being  allowed  to  permit  the 
usual  courts  that  have  exercised  jurisdic- 
tion in  the  country  before  the  invasion  to 
continue  their  jurisdiction  upon  such  sub- 
jects as  he  thinks  proper,  reserving  others 
for  the  military  commander. (&)  Your  Lord- 
ships will  find  that  that  is  what  was  done. 
When  the  Peishwa  was  driven  away  from 
Foonah  he  took  possession  of  other  places 
with  his  army ;  Poonah  was  taken  pos- 
session of  by  the  British  forces ;  and  it 
was  the  object  of  the  British  commander 
to  cover  by  a  military  force  what  extent 

(a)  See  above,  p.  433. 

(6)  Manual  of  Military  Law,  c.  XIV.  ss.  46, 47. 
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of  country  be  could,  and  to  indnce  the 
towns  to  snbmit  to  the  jurisdiction  and  to 
adhere  to  the  British  arms.  For  this  pur^ 
pose  a  Commissioner,  Mr.  ElpTiinstone, 
was  appointed.  Now  we  have  Mr.  Elj^hin- 
etone^s  instmctions  from  the  headquarters ; 
and  your  Lordships  will  see  what  they 
are,  and  you  will  see  whether  by  those 
instructions  Mr.  JElphinstone  was  in  any 
other  positioa  than  that  which  the  com- 
mander-in-chief of  the  army  might  place 
any  person  in  to  tranquilise  the  country  he 
has  partly  subdued,  and  to  endeayour,  by 
conciliation  and  preserving  as  much  as  he 
could  their  original  institutions,  to  induce 
them  to  adhere  to  the  conquering  party 
and  abandon  their  adherence  to  the  native 
power.  I  have  Mr.  Elphinstone^s  instrac- 
tions.  They  are  dated  Camp  Souaire, 
15th  December  1817.  I  will  just  call  your 
attention  to  two  or  three  passages  in  them. 
This  is  the  foxmdation  of  what  Mr. 
Elphinstone  has  done : — 

"  You  will  hereafter,*and  with  the  least  practi- 
cable delay,  receive  a  full  exposition  of  the  senti- 
ments and  views  of  the  Governor  General  con- 
nected with  the  recent  transactions  at  Poonah, 
together  with  his  Lordships*  resolutions  and 
instructions  regarding  the  future  settlement  of 
the  country  lately  held  by  Bajee  Row  " — (**  his 
Lordship"  means  Lord  Hastings) — ^**and  the 
establishment  of  an  order  of  things  adapted  to 
the  new  and  expected  condition  of  a&irs  in  the 
Deccan  produced  by  that  person's  atrocious 
violation  of  the  law  of  nations  and  the  estab- 
lished usages  and  observances  of  all  civilized 
States.  The  object  of  this  letter  is  to  state  in  a 
few  words  the  basis  of  the  settlement  which, 
under  the  supposition  of  the  entire  success  of 
our  arms  against  Bajee  Row,  of  which  the 
Governor  General  cannot  permit  himself  to 
doubt  after  bein^  apprised  of  the  able  and 
vigorous  prosecution  of  operations  against  his 
power  and  the  effect  they  have  already  produced, 
will,  in  his  Lordship's  judgment,  be  justified 
and  required  for  the  security  of  our  interests  in 
the  Deccan." 

Then  he  is  referred  to  his  own  letter  to 
Major  Agnew : — 

« I  am  desir^  to  premise  that  the  terms  de- 
tailed in  your  letter  to  Major  Agnew  are  such 
as  his  Lordship  would  deem  it  indispensable  to 
require  from  any  individual  whom  we  might 
thmk  fit  to  estabhsh  in  the  authority  of  Peishwa 
(should  it  be  deemed  advisable  to  continue  that 
designation),  or  in  the  government  of  Poonah 
under  any  other  title.  The  conduct  of  Bajee 
Bow,  however,  has  been  such  as  entirely  to  pre- 
clude his  restoration  to  the  Government  of 
Poonah  on  any  terms,  and  even  to  render  all 
negotiation  with  him  inadmissible,  while  politi- 
cafconsiderations  of  the  first  importance  appear 
to  his  Lord^p  to  dictate  the  arrangement  of 
which  I  now  proceed  to  state  the  fimdamental 
principles." 

Now,  let  me  ask  your  Lordship  whether 
if  it  bad  been  the  policy  of  the  Indian 


Government,  who  must  be  called  for  this 
purpose  the  British  Government,  to  have 
accepted  his  submission,  and  to  have 
replaced  Bajee  Bow  upon  his  throne,  mak* 
ing  such  sacrifices  in  his  treasure  as  they 
thought  fit,  or  exacting  a  cession  of  domi- 
nion, could  my  learned  friends  contend 
that  what  was  done  in  the  interval  by  the 
Commissioner  in  the  execution  of  these 
orders  or,  in  the  exercise  of  his  discretion, 
would  be  the  subject  of  jurisdiction  in  the 
civil  courts  at  Bombay  r  I  apprehend  no 
such  position  could  be  maintamed. 
Then  he  goes  on  and  says  : — 

'*  Gokla  and  any  other  chiefs  who  are  known 
to  have  been  active  in  exciting  the  Peishwa  to 
war  with  the  British  Government  or  in  the  sub- 
sequent prosecution  of  hostilities,  to  be  seized 
and  their  persons  to  be  detained  in  custody  at 
the  dispossd  of  the  British  Groveniment,  unless  it 
shall  be  established  that  any  of  them  have  been 
concerned  directly  or  indirectly  in  the  murder  of 
any  English  officer,  in  which  case  they  will  of 
course  be  liable  to  Ae  penalty  of  that  crime." 

Here  is  an  instruction  to  Mr.  Elphiri' 
stone  that  Gohla,  and  any  other  chiefs 
notorious  in  assisting  the  Peishwat  are  to 
be  seized.  Now,  suppose  Mr.  Elphinstone, 
either  by  his  own  army  cr  any  other  force 
directed  by  him,  had  seized  Gokla  or  any 
other  chief  who  was  adhering  to  the 
Peishwa ;  according  to  my  learned  friend 
that  chief  would  nave  been  enabled  to 
bring  an  action  against  Mr.  Elphiyistone 
and  Captain  Bohertson  for  an  assault  and 
imprisonment  for  seizing  that  chief.  That 
conclusion  appears  to  me  to  be  inevitable 
from  their  premises,  because,  they  say. 
Captain  Bohertson  being  in  possession  of 
Poonah,  and  the  Courts  being  open,  he, 
acting  in  a  situation  that  placed  him  at 
the  head  of  that  place,  became  respon- 
sible for  anything  he  did  during  that 
geriod.  I  say,  if  he  was  so  responsible, 
ow  could  he  iustify  his  obedience  to  this 
order  to  lay  hold  of  any  chief  he  found 
adhering  to  the  Peishwa  and  cast  him 
into  prison,  unless  he  made  himself  liable 
for  an  action  of  trespass  in  so  doing  P  But 
if  Captain  Bohertson  had  put  in  prison 
half  tne  inhabitants  of  Poonah,  they  being 
moved  according  to  his  judgment  by  a 
spirit  of  hostility  to  the  Government,  and 
with  a  desire  to  let  in  the  Peishwa,  I 
cannot  conceive  how  my  learned  friends 
can  contend  that  those  individuals  might 
maintain  an  action  against  the  Governor 
or  Captain  Bohefrtson  in  the  Court  of 
Bombay. 

I  will  now  call  your  Lordships'  atten* 
tion  to  another  passage : — 

<*  The  Governor  General  does  not  deem  it 
necessary  to  delay  the  despatch  of  this  letter  for 
the  purpose  of  adding  any  instructions  regard- 
ing the  provisional  settlement  of  the  country 
occupied  by  our  arms." 
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The  Governor  General,  Lord  Hastings, 
who  had  been  in  the  field,  or  was  in  the 
field  for  aught  we  know — for  the  haste 
with  which  this  case  was  pressed  on  for 
trial,  precluded  the  defendants  having  all 
the  evidence  they  might  have  had — states 
the  very  province  that  Mr.  Elphitistone 
presided  over  to  be  occupied  by  *'  our 
arms,"  as  in  every  sense  it  was  occupied 
by  our  arms. 

*•  You  will  make  such  temporary  provision  as 
may  be  in  your  power  for  that  purpose,  em- 
ploying any  officers  you  may  find  qualified  for 
the  administration  of  the  revenue  and  police  of 
the  country.  You  will  naturally  apply  for  aid 
in  these  respects  to  the  Goverment  of  Bombay 
or  Fort  St.  George.  It  will  no  doubt  occur  to 
you  to  avail  yourself  of  the  talents  and  experi- 
ence of  Brigadier-General  Monroe,  by  requesting 
him  in  the  name  of  the  Governor  General  to 
assume  the  task  of  introducing  the  British 
authority  into  the  southern  territory,  and  to 
carry  on  such  communications  with  the  Jaggeer- 
dars(a)  in  that  quarter  as  may  not  be  so  easily 
accessible  to  yourself.  You  will  be  regulated 
by  your  own  sense  of  expediency  as  to  re- 
questing the  Governments  of  Fort  St.  George 
and  Bombay  to  assume  the  immediate  charge  of 
the  territories  contiguous  to  the  provinces  sub- 
ject to  those  presidencies  respectively.  I  am 
directed  to  inform  you  that  the  Governor 
General  is  pleased  to  appoint  you  sole  Com- 
missioner for  the  settlement  of  the  territory 
conquered  from  the  Peishwa,  and  to  vest  you 
with  authority  over  all  the  civil  and  military 
officers  employed  in  that  territory  to  be  exer- 
cised according  to  the  established  principles 
and  rules  of  the  service ;  aud  all  such  civil  and 
military  officers  will  be  required  to  conform  to 
your  instructions.  You  are  authorised  to  nomi- 
nate a  secretary,  and  such  other  establishment 
as  may  be  necessary  to  assist  you  in  the  execu> 
tion  of  the  functions  of  your  office.  Copies  of 
this  despatch  will  be  transmitted  to  the  Govern- 
ments of  Fort  St,  George  and  Bombay  and  to 
his  Excellency  Sir  Thomas  Hislop,  who  will 
respectively  be  requested  to  afford  you  every 
r*id  in  their  power  in  the  execution  of  the  duties 
now  assigned  to  you.  Copies  will  also  be 
transmitted  to  the  several  Presidents,  from  whom 
you  will  of  course  receive  every  degree  of 
co-operation  and  support  ttey  may  have  it  in 
their  power  to  afford  you.  Camp  Souaire,  15th 
December  1817." 

Now,  here  is  Mr.  ElpJiinstone's  autho- 
rity ;  and  I  submit  to  your  Lordships  that 
this  authority,  coming  from  the  Secretary 
to  the  Governor  General,  is  a  clear 
authority  emanating  from  Lord  Hastings 
as  the  General-in-Chief  of  the  army,  as 
well  as  vested  with  the  supreme  govem- 

(a)  "  They  ( jahagiri)  are  usually  ffrants  of 
the  revenues  of  a  dbtrict  as  a  means  of  support- 
ing a  body  of  troops,  and  are  removable  at  the 
pleasure  of  the  sovereign  power."  West  and 
B&hler's  Digest  of  Indian  Law,  178. 


ment  of  India,  given  to  a  military  officer 
for  the  purpose  of  provisional  administra- 
tion during  the  time  that  the  country  is 
occupied  by  his  Majesty's  army.  There- 
fore it  was  a  military  occupation  in  every 
sense  of  the  word  ;  and  I  apprehend, 
under  those  circumstances,  it  is  quite  im- 
possible to  say  that  the  municipal  courts 
could  entertain  any  suit  of  this  fcind. 

Now,  then,  the  next  authority  is  this : 
Captain  Bohertson's  instructions  are  dated 
the  26th  February  1818,  and  signed  by 
Mr.  Elphinstone ;  and  it  is  of  some  import- 
ance to  show  where  it  is  dated.  It  is 
dated  in  the  camp  at  Singhur.  Although 
Mj.  Elphinstone  had  this  provisional  ad- 
ministration he  was  not  divested  of  his 
military  authority.  He  appears  to  have 
been  in  camp  at  this  time. 

"  As  our  affairs  in  the  Peishwa*s  country 
begin  to  assume  a  settled  shape,  it  is  time  to 
furnish  you  with  more  detailed  rules  for  your 
guidance  than  have  hitherto  been  required." 

Then  he  goes  on  to  say  : — 

'*  You  are  appointed  provisional  collector  and 
magistrate  of  the  city  of  Poonah  and  the 
adjacent  country.  The  extent  of  your  district 
will  hereafter  nearly  correspond  with  that  of  the 
Praunt  of  Poonah ;  but  until  the  neighbooring 
districts  shall  have  been  settled,  I  beg  you  not 
to  confine  your  exertions  to  those  limits,  but  to 
endeavour  to  bring  under  your  authority  as 
much  of  the  country  as  may  be  within  your 
power.  The  first  consideration  at  present  is  to 
deprive  the  enemy  of  his  resources,  and  in  thia 
and  all  other  points,  everything  must  for  the 
time  be  made  subservient  to  the  conduct  of  the 
war.  All  arrangements  that  interfere  with  that 
object  must  be  reserved  for  times  of  greater 
tranquillity.** 

Now  I  pause  there.  It  appears  that 
these  are  the  instructions  to  this  gentle- 
man, appointed  to  this  provisional  admi- 
nistration imtil  the  war  is  at  an  end ;  and 
the  first  consideration  is — 

"  to  deprive  the  enemy  of  his  resources,  and  in 
this  and  all  other  points,  everything  must  for 
the  time  be  made  subservient  to  the  conduct  of 
the  war." 

Now  your  Lordships  know  that  money 
forms  the  sinews  of  war ;  and  if  Captain 
Robertson  had  reason  to  suspect  that  any 
person  resident  in  Poonah  was  in  posses- 
sion of  treasure,  and  that  he  meant  to  use  or 
dispose  of  it  for  the  benefit  oftheFeishwa, 
Captain  Robertson  had  distinct  authority 
by  this  order  to  take  care  to  adopt  such 
measures  as  should  prevent  the  money 
being  so  made  use  of;  and  everything 
else  was  to  be  subservient  to  that.  Ac- 
cording to  my  learned  friend,  he  could 
not  with  a  view  to  that  object  seize  any 
treasure  without  being  exposed  to  an 
action   in  each  particular   case.    I  beg^ 
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leave  to  say,  if  be  was  wrong  in  faot,  if  he 
was  wrong  in  the  suspicion,  yet,  if  he  had 
reason  to  snspect  that  any  treasure  was 
concealed  by  any  adherent  of  the  PeUhwa 
in  the  town  of  roonah,  be  was  bound  by 
his  orders  to  lay  hold  of  that  person  and 
the  treasure ;  and  if  he  tumea  out  to  be 
mistaken  in  tbat,  which  I  shall  show 
he  was  not,  he  could  not  be  liable  to 
any  action  in  any  Court  in  India  or  in 
England.  This  is  the  papier  upon  which 
my  learned  friends  rely  in  their  argu- 
ment !  They  say  that  this  shows  that 
Poonah  was  in  a  state  of  peace,  and  that 
Captain  Bchertsonwaa  in  tbe  civil  admini- 
stration, and  that  he  is  responsible  to  the 
Courts  of  Justice  in  England— and  of 
course  he  was  responsible  to  the  Courts  in 
Bombay  if  he  was  responsible  to  any 
Courts  over  which  any  of  your  Lordships 
preside. 

Then  there  are  further  instructions 
given  to  show  he  was  vested  with  a  mili- 
tary authority.  He  is  authorised  to  require 
the  aid  of  arms  to  assist  him.  Your 
Lordships  will  see  what  is  there  stated — 

"When  a  village  has  once  submitted,  any 
practices  in  farour  of  the  enemy  must  be  pun- 
ished as  acts  of  rebellion  by  martial  law.  The 
commanding  officer  at  Poooah  will  be  directed 
to  assemble  a  court-martial  for  the  trial  of  such 
persons  as  you  may  bring  before  it,  and  to 
inflict  capitiU  punishment  immediately  on  con- 
viction. The  same  course  must  be  adopted  with 
regard  to  persons  in  Poonah  who  shall  conspire 
against  our  Grovemment,  and  likewise  with  all 
banditti  who  may  assemble  in  the  neighbour- 
hood of  the  capital.*' 

Here  again,  what  do  my  learned  friends, 
Mr.  WiUiams  and  Mr.  Denman,  mean  to 
contend?  Was  peace  established  in  this 
place,  when  the  person  entrusted  with  the 
administration  was  authorised  to  assemble 
at  his  discretion  a  court-martial,  and  try 
persons  by  martial  law  P  This  authority 
was  to  enable  him  to  obtain  influence 
over  the  villages  by  persuasion;  and  if 
anything  arose  afterwards  to  disturb  it, 
was  he  to  drive  them  into  the  civil 
Courts  P  No,  he  was  to  assemble  a  court- 
martial,  and  have  them  tried  directly. 
This  is  a  very  odd  specimen  of  military 
law  being  at  an  end.  Your  Lordships 
cannot  doubt  that  Captain  BdberUon  was 
a  military  officer.  He  was  acting  over 
military  officers,  and,  whether  he  acted 
right  or  wrong,  he  cannot  be  determined 
in  a  civil  court.  It  must  be  determined 
by  his  own  superiors. 

Now,  your  Lordships  will  see — 

**  In  general  the  police  of  the  country  must  be 
managed  through  the  potails,  supported,  when 
necessary,  by  your  sebundies  and  the  regular 
troops.  Bajee  Row's  property  is  to  be  made 
over  to  the  prise  agent ;  but  any  part  of  it 
which  the  religious  or  other  prejudice  of  the 


people  required  to  be  respected  is  to  be  retained 
on  account  of  the  public,  the  value  being  fixed 
in  communication  with  the  prixe  agent." 

Whatever  he  thought  would  turn  out  to 
be  Bajee  Bow*8  property  is  to  be  turned 
oyer  to  the  j)rize  agent.  This  is  the  power 
given  to  this  military  officer  to  seek  out 
the  property  of  BOfiee  Roto ;  and  yet  it  is 
for  that  very  act  that  he  is  made  defen- 
dant with  the  Government  of  the  country 
in  a  civil  action  ! 

"  Gokla's  and  Trimbuckjee's  property  is  also 
to  be  considered  as  prize.'' 

Now,  this  is  to  the  provisional  Governor 
of  Poonah ; — 

"  Gokla's  and  Trimbuckjee's  property  is  also 
to  be  considered  as  prize.** 

But,  according  to  my  learned  friend,  if 
he  takes  that  property  in  a  house  at 
Poonah,  he  is  babie  to  an  action  in  tho 
Court  of  Bombay.  Mr.  Elphinstone,  who 
gave  the  the  order,  is  liable,  and  the  East 
India  Company  are  also  liable,  because  it 
was  by  their  general  in  the  field  that  tho 
order  is  given.  The  Gt)vemment  of  a 
country  who  employs  a  general  to  carry 
on  a  war  is  to  become  liable  afberwarots 
in  its  own  courts  of  justice  for  taking 
the  property  of  parties  who  were  their 
enemies,  who  did  not  choose  to  submit 
and  become  subjects,  and  who  had  their 
property  confiscated !  So  that,  if  his 
Majesty  was  unfortunately  to  be  engaged 
in  another  war,  and  took  possession  of 
any  island  belonging  to  the  enemy,  first 
by  force  of  arms,  and  afterwards  by  the 
acquiescence  of  the  enemy,  and  airec- 
tions  were  sent  from  home  to  say  that 
the  Administration  should  be  continued, 
the  laws  of  the  country  preserved,  and 
property  respected,  with  the  exception  of 
that  of  certain  individuals  who  had  taken 
an  active  part  in  the  hostilities,  and  to 
whom  his  Majesty  did  not  think  fit  to 
have  the  privilege  of  subjects  extended, 
and  whose  property  under  the  right  of 
concjuest  shoula  be  confiscated,  the  au- 
thorities who  executed  that  would  be 
liable  to  have  an  action  brought  against 
them  in  the  Court  of  Bong's  Bench,  and 
his  Majesty  himself  proceeded  against  in 
the  Court  of  Chancery  for  having  given 
tbat  order !  That  is  the  authority  this 
Court  chooses  to  exercise !  This  is  another 
passage : — 

**  I  have  the  honour  to  enclose  a  copy  and 
translation  of  a  proclamation  I  have  issued  to 
the  inhabitants  of  the  Peishwa*s  former  do- 
minions. I  beg  you  to  pay  scrupulous  attention 
to  all  the  promises  contained  in  it.  I  need  not 
point  out  to  you  the  great  attention  that  must 
be  paid  to  the  peculiar  prejudices  of  the  iuhabi- 
tants  of  Poonah." 
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This  Proclamation  was  a  proclamation 
by  a  military  commander  to  induce  the 
subjects  invaded  to  submit  to  his  authority. 
No  doubt  the  terms  of  that  Proclamation 
would  be  kept ;  but  a  breach  of  those 
terms  could  never  be  the  subject  of 
inquiry  in  a  civil  court.  They  ought  to 
be  the  subject  of  remonstrance  by  petition 
to  the  Government  who  appointed  the 
officer,  that  his  conduct  might  be  the  sub- 

i'ect  of  censure,  if  the  Government  thought 
le  had  made  an  improper  use  of  that 
Proclamation  to  obtain  a  submission 
that  he  could  not  enforce.  We  all 
know  that  proclamations  are  usually 
issued  on  such  occasions.  We  have  had 
an  instance  of  it  lately,  in  the  Regency  of 
Algiers.  Could  it  be  said,  to  put  the  case 
as  near  as  we  can,  that  when  General  Bour- 
mont  had  conquered  the  territory  of  Algiers 
and  taken  possession  of  that  place,  aa  he 
has  done,  and  any  Bedouin  or  Arab  had 
come  in  under  a  proclamation,  and  been 
refused  the  protection  he  was  entitled  to, 
that  man  would  be  able  to  bring  an 
action  in  the  French  Courts  against 
General  Bour)nont  for  a  violation  of  the 
proclamation  P  It  is  clear  that  the  Gene- 
ral must  be  tried  by  another  tribunal. 
It  is  the  Government  alone  that  are  to 
determine  whether  he  has  acted  right  or 
wrong. 
Then  there  is  another  passage  ; — 

"  Xo  European  soldiers  are  to  be  permitted  to 
enter  the  city  on  any  account ;  and  the  former 
prohibition  against  officers  and  other  gentlemen 
visitinff  it  without  permission  unless  on  duty  by 
authority  of  the  commanding  officers,  is  to  be 
strictly  kept  up." 

No  officer  shall  visit  this  territory. 
Does  my  learned  friend  agree  that  Cap- 
tain BAertson  was  vested  with  authority 
to  prohibit  British  officers  from  entering 
the  city,  or  was  he  liable  to  an  action  of 
trespass  at  Bombay  for  causing  them  to  be 
arrested  by  some  jemadar  of  the  Court, 
placed  there  to  execute  that  order  P  They 
ought  to  say  that  one  half  of  those  instruc- 
tion gave  no  authority  at  all  that  could  bo 
enforced  against  British  officers,  who  could 
not  be  deprived  of  their  rights,  and  who, 
as  subjects,  would  have  a  right  to  bring  an 
action  against  Captain  Boherteon  for  being 
deterred  entering  the  town  of  Poonah. 
Afsnmiug  that  Poonah  was  part  of  the 
British  territory,  was  in  a  &tate  of  peace, 
in  no  respect  subject  to  martial  law,  but 
was  to  be  governed  by  the  laws  of  the 
country  authorised  by  his  Mwesty,  or  the 
laws  of  Great  Britain,  so  far  as  they 
applied,  there  is  no  doubt  that  Captain 
Moherteon  could  not  prevent  the  officers 
entering  the  town.  Bat  it  is  too  mnch  to 
suppose  that.  Can  your  Lorships  shut 
your   eyes   to  the  consequences  of  the 


hypothesis?  My  learned  friend  assumes 
that  Poonah  was  in  a  state  of  peace,  and 
that  Captain  Bohertson  was  a  civil  admini- 
strator, and  liable  to  an  action  in  any  of 
the  municipal  courts  for  his  conduct ! 

Now  we  come  to  the  Proclamation  itself. 
That  Proclamation  is  dated  the  11th  of 
February  1818.  The  instructions  to  Cap- 
tain Bohertson  are  the  26th  of  February. 
Lot  us  observe  the  terms  of  the  Proclama- 
tion. The  Proclamation  sets  forth  in  page 
234:— 

"  By  these  acts  of  perfidy  and  violence  Bajee 
Row  has  compelled  the  British  Government  to 
drive  him  from  his  musnud,  and  to  conquer  his 
dominions.  For  this  purpose  a  force  has  gone 
in  pursuit  of  Bajee  Row  which  will  allow  him  no 
rest ;  another  is  employed  in  taking  his  forts ; 
a  third  has  arrived  by  way  of  Ahmednuggur, 
and  a  ^eater  force  than  ever  is  now  entering  by 
Kandeish  under  the  personal  command  of  his 
Excellency  Sir  Thomas  ELislop.  A  force  under 
General  Munro  is  reducing  the  Camatic ;  and  a 
force  from  Bombay  is  taking  the  forts  in  the 
Concan,  and  occupying  that  country,  so  that  in 
a  short  time  no  trace  of  Bajee  Row  will  remain. 
The  Rajah  of  Sattara,  who  is  now  a  prisoner 
in  Bajee  Row's  hands,  will  be  released  and 
placed  at  the  head  of  an  independent  sovereignty 
of  such  an  extent  as  may  maintain  the  B^jah 
and  his  family  in  comfort  and  dignity.  With 
this  view  the  fort  of  Sattara  has  been  taken ; 
the  Rajah's  flag  has  been  set  up  in  it,  and 
his  former  ministers  have  been  called  into 
employment." 

Now,  according  to  my  learned  friends, 
the  Bajah  of  Sattara^  who  was  not  finally 
allowed  to  settle  at  all,  or  possess  any  nart 
of  the  country,  would  be  privilegea  to 
bring  an  action  against  those  who  pre- 
vented him,  because,  according  to  them, 
it  is  a  convention.  [If  it  were  such,  it 
specially  excepted  certwn  persons,  and, 
among  others,  Wuttundars  and  other 
holders  of  land  who  did  not  return  to'their 
villages  within  two  months,  and  Narroha 
was  ono  of  those  so  excepted.I  I  will  not 
dispute  about  terms  that  are  not  material 
to  the  argument ;  but,  supposing  that  the 
Proclamation  had  the  force  of  a  conven- 
tion for  those  who  acted  under  it,  I  ask 
by  the  same  rule,  by  the  same  spirit  of 
interpretation,  by  the  same  general  policy 
and  the  same  law,  does  not  it  except 
those  who  do  not  submit,  and  except 
those  who  do  not  take  the  benefit  of  it  p 
Was  not  Narroha,  who  was  in  arms  after 
the  Proclamation,  who  did  not  submit, 
and  who  was  afterwards  suspected,  and 
not  only  suspected  but  proved  by  the 
admissions  of  the  plaintiff,  aa  I  will  show, 
to  be  in  possession  of  Baiee  Bow*a  pro- 
perty, excepted  as  distinctly  in  terms  as 
if  he  had  been  named  P  And  yet  we  are 
to  be  told,  after  a  military  commander 
has  obtained  possession  of  a  country  by 
foroe  of  arms,  and  when   the  goyemor 
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rale. (a)  Tlie  question  is  not  likely  to  aris  e 
in  England.  We  are  not  from  our  situatio  n 
likely  to  seize  military  booty ;  but  in  an 
enemy's  country,  if  property  is  taken  b  y 
an  officer  upon  the  supposition  that  it  i  s 
the  property  of  the  State  and  not  of 
individuals,  or  of  individuals  which  ought 
to  be  confiscated,  no  municipal  tribunal 
can  judge  of  it.  It  can  be  juaged  of  only 
by  an  authority  delegated  by[his  Majesty, 
ultimately  assisted  by  your  Lordships  as 
his  Council.  (5)  It  was  stated  by  Lord  Mans- 
field in  the  case  of  Lindo  v.  Rodney (c)  that 
it  was  a  case  of  rare  occurrence. 

Now,  here  is  the  letter  of  Colonel  Proth&r, 
who  conducted  the  siege  of  the  fort  of 
Ryegur,  written  immediately  after  the 
Capitulation,  in  which  he  states  that  Nar^ 
roha  had  conveyed  property  away  in  fraud 
of  the  treaty,  that  the  whole  was  a 
species  of  fhbud,  that,  although  there  were 
eight  British  officers  present,  when  the 
Mahratta  Proclamation  came  to  be  inter- 
preted there  were  not  six  words  of  sense 
m  it.  And  then  he  states  that  he  sus- 
pects Karroha  to  have  in  his  possession 
a  great  deal  of  public  property.  He  does 
not  allow  him  to  deal  witn  it  as  his  own, 
but  says,  "  I  will  let  you  take  only  a  certain 
portion."  Narroha  took  a  great  deal 
more ;  and  what  is  the  result  P  There  are 
two  orders  given  to  Colonel  Prother  by  the 
Grovernment  and  afterwards  to  Captain 
Bohertsorif  that  Narrdba  is  to  be  seized 
wherever  he  is  to  be  found — he  has  been 
guilty  of  a  violation  of  the  treaty. 

Now,  my  Lords,  let  me  put  this  case— 
and  I  will  put  it  strongest  against  myself. 
Let  me  suppose  that  Colonel  Prother,  com- 
manding the  besieging  army  himself,  had 
made  the  Capitu&tion  in  the  clearest 
terms,  and  had  thought  fit  upon  some 
suspicion  of  his  own  to  seize  Na/rrdba  and 
to  say :  "  You  shall  not  have  the  benefit 
of  the  Capitulation ;  I  will  make  you  a 
prisoner  and  throw  you  into  prison  and 
keep  you  there."  I  beg  to  ask  your  Lord- 
ships whether  any  English  lawyer  will 
maintain  that  at  the  conclusion  of  the  war 
Nanroba  could  have  brought  an  action 
against  him,  if  he  could  have  proved  he 
had  not  been  guilty  of  anything  that  took 
him  out  of  the  Treaty,  and  if  by  the  laws 
of  war  he  was  entitled  to  the  benefit  of  it  P 
I  maintain  that  no  action  could  be  main- 
tained against  him.  It  must  be  a  com- 
plaint to  the  superior  Government  to 
remedy  any  wrong  he  has  been  guilty  of. 


and  commander  of  a  force  carrying  on 
the  war  issues  a  Proclamation  to  those 
who  submit,  that  that  Proclamation  is  to 
be  a  foundation  for  an  action  against 
one  of  those  officers;  and  the  party 
says,  **I  will  bring  an  action  in  a  civil 
court  to  recover  the  money  you  took 
from  me."  If  Captain  Roherteon  and 
Mr.  Eljphinsione  had  made  the  greatest 
mistake  in  the  world ;  if  they  had  taken 
the  property  under  a  suspicion  that  turned 
out  to  be  fallacious;  if  they  had  acted 
upon  an  inquiry  that  turned  out  to  be 
unfounded ;  if  they  had  entered  Na/rrohd's 
bouse,  and  cast  him  into  prison,  and 
taken  every  farthing,  all  upon  a  suspicion 
that  turned  out  to  he  unfounded,  I  main- 
tain with  confidence,  and  I  hope  to  be 
confirmed  by  your  Lordships' judgment, 
that  neither  by  the  terms  by  which  Mr. 
Elphinsione  held  the  Grovernment,  nor 
Captain  Rohertsonhia  authority,  could  any 
action  be  maintained  by  Narroha  or  any 
one  acting  under  him. 

I  need  not  refer  your  Lordships  to  any 
decisions  upon  the  law  of  England ;  they 
have  been  so  common  as  to  make  it  unneces- 
sary to  refer  to  any  modern  jurists  to  illus- 
trate this  position,  that  if  in  war  any  pro- 
perty is  taken  as  property  belonging  to  the 
nead  of  the  State,  and  the  taking  of  that 
property  turns  out  to  be  founded  in  error, 
the  proper  authorities  liberate  it;  but 
no  action  can  be  maintained  against  the 
parties  who  have  taken  it.  In  cases  which 
it  is  needless  to  refer  to,  this  has  been 
established,  that  if  an  English  commander 
should  seize  property  as  enemy's  property 
that  turned  out  to  be  clearly  British 
property  he  forfeits  his  prize  in  the  Court 
of  Admiralty,  and  the  Cfourt  of  Admiralty 
awards  the  return  of  it  to  the  party  from 
whom  it  was  taken,  but  nevertheless  no 
British  subject  can  maintain  any  action 
against  the  captor,  (a)  The  Court  of  Admi- 
ralty is  the  proper  tribunal;  and  I  should 
remind  your  Lordships  that  the  Court  of 
Admiralty  exercises  its  own  jurisdiction 
under  a  commission  from  his  Mcy'esty. 
The  question  of  prize  or  no  prize  is  vested 
in  his  Majesty,  which  is  proved  by  this 
result,  that  if  the  Court  of  Admiralty 
should  determine  a  question  of  prize  or  no 
prize  unsatisfactorily  the  party  appeals  to 
nis  Majesty  in  Council,  and  the  King 
reserves  the  ultimate  right  to  determine 
it  by  his  own  authority,  and  does  not  com- 
mit it  to  any  court  in  the  country.(6) 

Now,  booty  taken  under  the  colour  of 
military  authority  falls  under  the  same 


(a)  See  Faith  v.  Pearson,  4  Taunt.  437. 

(6)  This  was  decided  in  Le  Caux  v.  Eden, 
2  Dong.  594. ;  ex  parte  Lynchy  I.  Maddock, 
15,  25. 


(a)  See  below,  p.  455. 

(6)  As  to  the  jurisdiction  of  the  Privy  Council 
in  regard  to  booty,  the  Buenos  At/res,  I  Dod.  p. 
29 ;  the  Army  of  the  Decean,  2  Enapp,  p.  148  ; 
8  &:  4  WilL  4.  c.  41. ;  2  &  8  Vict.  c.  64. ;  24  & 
25  Vict,  c  10. ;  27  &  28  Vict.  c.  25. 

(c)  1  Dong.  592. 
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In  what  a  sitaation  is  the  oflficer  placed  P 
He  signs  the  Capitulation,  and  he  is  the 
judge  at  the  moment  whether  the  indi- 
vidual is  entitled  to  the  benefit  of  it.  I 
submit  it  would  be  impossible  to  limit 
him  in  the  exercise  of  his  authority.  He 
might  suspect  that  half  the  garrison  were 
combining  against  his  Government,  and  he 
might  hang  up  half  the  garrison.  But 
according  to  the  argument  of  the  other  eide 
he  might  be  tried  for  murder,  although  ho 
had  acted  upon  a  mistake. 

Now,  my  Lords,  I  will  refer  your  Lord* 
ships  to  one  piece  of  evidence  that  appears 
to  me  beyond  all  question  to  show  that 
Narroha  was  concealing  the  property  of 
the  Peishwa.  You  will  find  an  account 
rendered  by  Bedreedchund  himself.  I  say 
that  this  document  rendered  by  the  plain- 
tiff is  alone  conclusive  and  sufficient  to 
entitle  me  to  the  judgment  of  the  Court. 

"The  Honourable  English  East  India  Com- 
pany. The  Honourable  Mr.  Elphiostone  and 
Captain  H.  D.  Robertson,  T)rs.  to  Ameerchund 
B.,  executor  of  Narroo  Govind  Outia,  deceased, 
July  18th  1818,  to  the  following  private  property 
of  Bajee  Row  entrusted  to  Narroo  Govind 
Outia,  and  seized  by  H.  D.  Robertson  at 
Poonah." 

Then  they  give  the  amount  of  gold 
mohurs  and  Venetians.  What  is  the  admis- 
sion P  That  the  very  property  which  it 
was  the  object  of  the  military  commander 
to  confiscate  and  hand  over  to  the  prize 
agent,  that  property  which  they  make  it 
penal  to  conceal,  which  he  ought  to  have 
given  up,  is  admitted  by  the  plaintiff  who 
brings  this  action  to  have  been  in  the  pos- 
session of  Narroha  at  Poonah.  Is  not  that 
suflficient  by  the  terms  of  Captain  Bohert- 
8on*8  appointment,  the  terms  of  the  Procla- 
mation, and  the  whole  tenor  of  the  autho- 
rity under  which  the  defendants  exercised 
their  control  P  They  were  bound  to  look 
after  the  adherents  of  Bajee  Bow,  and 
bring  them  to  a  military  tribunal  if  they 
thought  proper.  Here  is  the  very  man 
making  the  claim,  admitting  he  is  in 
possession  of  486, 802  rupees,  belonging  to 
the  Peishwa,  which  they  claim  as  part  of 
the  subject-matter  of  the  action.  It  is  in- 
different to  me  whether  Narroha* s  property 
is  included  in  it.  I  say  any  man  who 
adhered  to  the  Peishwa  after  this  Proclama- 
tion was  not  entitled  to  the  benefit  of  the 
Proclamation,  nor  to  the  benefit  of  the 
capitulation,  but  was  in  terms  excepted 
from  all  those  advantages  which  the  con- 
quering party  was  disposed  to  give  to  those 
who  Buomitted,  but  from  which  were 
exempted  those  who  adhered  to  the  enemy. 
Is  it  not  an  adherence  to  the  enemy  to 
conceal  property  P  Narrdba  is  admitted  to 
have  possession  of  the  property  when  he 
quitted  the  fort,  and  to  nave  had  it  in  his 


EOBsession  afterwards,  and  in  his  own 
ouse  finally ;  and  yet  when  it  is  found  in 
his  house,  the  military  commander  who 
has  thrown  him  into  prison  is  to  be  liable 
to  an  action  in  the  Municipal  Court 
of  Bombay  for  securing  the  property 
admitted  to  be  the  property  of  Ba^ee  Bow, 
which  was  to  be  excepted  and  to  be 
sought  after  and  seized  and  to  be  handed 
to  the  prize  agent, 

[If  Capt.  Bohertsoii  acted  only  npon  a 
suspicion  that  turned  out  to  be  unfounded, 
he  would  not  have  been  answerable  to  the 
municipal  courts  of  Bombay,  nor  to  any 
other  court,  but  only  to  the  military  com- 
mander— first  to  Mr.  Elphinstone,  and 
then  to  the  general,  till  the  war  was  at  an 
end,  and  afterwards  to  the  Government 
itself.I 

It  appears  to  me,  therefore,  that  this 
plaintiff  cannot  stand  entitled  to  the  judg- 
ment he  has  obtained,  that  the  Court  had 
no  jurisdiction  over  it,  and,  if  they  had 
jurisdiction,  they  have  exercised  it  very 
improperly,  without  regard  to  the  weight 
of  the  evidence,  and  that  the  judgment 
therefore  ought  to  be  reversed. 

I  will,  before  I  conclude,  turn  to  one 
more  proof  of  the  way  in  which  they 
exercised  their  jurisdiction — the  evidence 
o^Basker  Bam  Gocla.  They  say  they  reject 
it  altogether,  and  that  they  will  pay  no 
attention  to  it.  That  appears  to  me  to  be 
beyond  what  is  usually  aone  in  courts  of 
justice.  Basher  Bam  Gocla  is  called 
again : — 

**  I  remember  Narroba  being  in  prison  in  the 
Juna  Warra.  He  sent  for  me,  and  I  went  there. 
Narroba  told  me  I  owe  above  9,000  Venetians  to 
the  Sircar  (that  is,  the  Government),  about  9,000 
tolas,  bat  Captain  Robertson  demands  a  large 
sum  of  money  from  me.  Narroba  told  me 
Captain  Robertson  said  I  got  a  large  sum." 

The  meaning  of  which,  I  should  think, 
is  that  he  knew  that  Captain  Bohertson 
suspected  he  had  a  large  sum  besides  what 
was  in  his  house. 

**  1  got  only  this  balance  in  hand  of  Sircar. 
Take  this  and  release  me.  Please  to  tell  him  I 
owe  no  more  balance  to  Sircar.  I  got  only 
this  balance ;  receive  it  and  release  me." 

Here  is  the  admission  of  the  man,  that 
besides  the  property  taken  there  was  a 
balance  due  nrom  him  to  Bajee  Bow,  the 
Sircar,  and  that  the  property  ought  to 
come  to  the  British  Qcvemment  and  the 
prize  agent.    He  says  : — 

**  Take  this,  and  beg  him  to  release  me,  and 
assure  him  this  is  all  I  have." 

Mr.  Morley(a)  objects  to  the  evidence. 

(a)  Counsel  for  the  plaintiff  at  the  trial  at 
Bombay. 
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Mr.  Advocate  General,((i)  Mr.  Irwin,(]b)  and 
Mr.  Le  Me88urier{c)  answer  the  objection. 
"Objection  allowed."  That  is  the  most 
extraordinary  rejection  of  evidence  T  ever 
heard  of.  Suppose  a  man  is  in  prison, 
and  he  goes  and  tells  a  person,  "  I  only  owe 
60Z. ;  if  he  will  take  201  I  will  be  obliged 
to  him,"  can  he  be  heard  afterwards  to 
say  he  had  none  of  his  property  ?  That 
is  the  admission  of  Narroba  ;  and  together 
with  the  acconut  I  have  stated,  it  is  a 
clear  proof  not  only  that  Captain  Bohertson 
acted  upon  the  supposition  that  this  man 
was  an  adherent  oi  Bajee  Bow*8t  and  had 
his  property ;  bat  it  is  proof  that  he  was 
adhering  to  him,  and  was  concealing  his 
property,  and  that  he  knew  it  was  the  pro- 
perty of  the  British  Government.  And  even 
if  his  own  personal  property  was  mixed 
with  this,  he  had  no  right  to  maintain  an 
action.  He  had  forfeited  his  right  to  his 
property  by  adhering  to  the  enemy.  His 
property  was  confiscated,  and  he  was  to  be 
pnrsnea  till  crushed.  He  comes  under 
this  description;  and  I  submit  to  your 
Lordships  that  this  sentence  cannot  be 
maintained,  that  if  this  was  a  subject  of 
jurisdiction  at  all  they  ought  to  have 
decided  contrary  to  what  they  have  done. 
Lord  Tenteedbn,  C.J. :  We  think  that  the 
proper  character  of  the  transaction  was 
that  of  hostile  seizure  made,  if  notflagrante 
yet  nondum  cessante  hello,{d)  regard  being 
had  both  to  the  time,  the  place,  and  the 
person ;  and  consequently  tnat  the  muni- 

(a)  Norton. 

(6)  CooDsel  for  defendants. 

(O        „ 

{d)  As  to  acts  of  war  and  of  State  not  being 
within  the  jurisdiction  of  monicipal  courts. 
Nabob  of  the  Camatic  v.  East  India  Co,  (1793) 
4  Bro.C.  C.  180;  2  Ves.  56  ;  The  East  India 
Company  v.  Syed  Ally  (1827),  Appendix ;  7  M. 
In.  A.  555 ;  Cameron  v.  Kyte  (1885),  8  Knapp, 
832  ;  Buron  v.  Denman  (1847),  2  Ex.  167  ; 
In  the  matter  of  Ameer  Khan  (1870),  6  Ben, 
L.R.  392  ;  Bombay  Trading  Co,  v.  Mirza 
Mahomed  Ali  Sheraget  (1873),  10  Ben.  L.B. 
845  ;  The  Secretary  of  State  v.  Kamachee 
Boye  Sahaba  (18.59),  7  M.  In.  App.  Cas.  476; 
The  Ex-Rajah  of  Coerg  v.  East  India  Co. 
(I860),  29  Beav.  300;  Bajah  Saligram  v.  The 
Secretary  of  State  (1872),  12  Beng.  L.B.  167  ; 
Forester  v.  Secretary  of  State  for  India  (1872), 

12  Beng.  L.B.  120;  Sirdar  Bhagwann  Singh 
V.  Secretary  of  State  for  India  (1874),  In. 
App.,  2  L.R.,  38 ;   Voss  v.   Secretary  of  State 

for  India  (1875),  L.E.  19  Eq.  509 ;  Nobin 
Chunder  Dey  v.  Secretary  of  State  for  India 
(1875),  1,  In.  L.  R.  Cal.  11.  American  Casks  : 
— The  Commonwealth  v.  Sparhawk,  1  Dallas, 
357  ;  Cross  v.  Harrison,  16  How.  164 ;  Lamar 
V.  Browne,  2  Otto,  187  ;  Dow  y.  Johnson,  10 
Otto  158, 159i  United  States  y.  Pacific  RaUroad, 

13  Davis,  227.  See  also  Whiting's  War  Powers 
under  the  American  Constitution,  591 ;  Halleck 
2,  445. 
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cipal  court  had  no  jurisdiction  to  adjudge 
upon  the  subject,  but  if  anything  was  done 
amiss,  recourse  could  be  had  only  to  the 
Government  for  redress.  We  shall  there- 
fore recommend  it  to  his  Majesty  to  reverse 
the  judgment. (a) 


A  memorial  was  presented  by  the  Be- 
spondents  to  the  Trustees  of  the  Deccan 
booty ,(6)  setting  forth  the  judgment  of 
the  Committee  of  the  Privy  Council  and 
submitting  that  by  the  said  judgment — 
"  no  decision  is  given  or  opinion  expressed  either 
as  to  the  events  of  the  original  seizure,  or  (still 
less)  as  to  the  propriety  of  the  subsequent  de- 
tention of  Narroba's  property  seized  at  Poonah, 
but  that  all  differences  and  questions  relative 
thereto,  viz.,  whether  the  same  wholly  or  in 
part  is  ascertained  to  be  lawful  booty  or  is 
subject  to  restitution,  are  left  open  and 
unadjusted,  the  sole  effect  of  such  judgment 
being  that  with  reference  to  the  proper  charac- 
ter of  the  said  seizure  the  subject  was  not 
within  the  cognisance  of  the  municipal  Court.** 

The  memorial  prayed  that  the  trus- 
tees would  submit  the  same  to  the  Lords 
of  the  Treasury  (to  whom,  by  the  King*s 
warrant,  the  trustees  were  referred  in 
cases  of  difficulty)  for  the  final  settlement 
of  this  question,  (c) 

The  Attorney  and  Solicitor  General  (Sir 
/.  Scarlett  and  Sir  E,  B,  Sugden),  to 
whom  a  case  setting  forth  this  memo- 
riaJ,  was  referred,  gave  the  following 
opinion — 

"After  the  memorialists  have  taken  the 
chance  of  an  action  and  thereby  exposed  all 
the  defendants  to  expense,  it  appears  to  us  that 
they  ought  to  show  a  very  strong  case  to  entitle 
them  to  a  further  hearing.  It  is  true  that  the 
Lord  Tenterden  pronounced  the  opinion  of  the 
Privy  Council  in  the  words  here  stated;  but 
as  the  whole  case  was  fully  argued  by  the 
memorialists'  counsel,  we  cannot  but  think  that, 
if  any  doubt  had  existed  in  the  minds  of  their 
Lordships  as  to  the  property  in  question  being 
legitimate  booty,  that  doubt  would  have  been 
expressed,  and  from  their  silence  on  that  point 
we  apprehend  they  concurred  in  the  opinion 
which  we  certainly  have  formed  upon  the  whole 
evidence  taken  in  the  cause,  which  opinion  is, 
that  Narroba  was  entitled  neither  to  the  benefit 
of  the  Proclamation  nor  to  that  of  the  Capitu- 
lation. His  conduct  in  joining  the  Peishwa 
after  the  Proclamation  deprived  him  of  all 
claim  of  protection  under  that  instrument,  and 
it  appears  to  us  to  bo  proved  by  abundant 
evidence  that  he  defrauded  the  Capitulation  of 
Bhyegur  by  sending  away  clandestinely  por- 
tions of  the  public  treasure  as  well  as  by  receiv- 
ing it  and  secreting  it  afterwards  in  his  house  at 

(a)  The  report  of  the  Committee  was 
approved  by  his  Majesty  in  Council,  19th  July 
1830. 

(6)  See  Appendix  A. 

(c)  Papers  of  Solicitor  of  Treasury,  888. 
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Poonali.  We  tliink,  therefore,  that  the  question 
whi'thcr  part  of  the  property  takeu  from  him 
was  his  own,  uow  raised  by  the  memorialists,  is 
not  material  for  the  purpose  of  determining 
whether  it  was  booty,  and  therefore  we  cannot 
recommend  that  the  praj^er  of  the  memorial 
should  be  granted. 

"  J.  Scarlett, 

*'  Edwd.  B.  Sugden, 

"Temple,  1st  Oct.  1830." 

The  above  memorial  and  opinion  were, 
by  direction  of  the  Lords  of  the  Treasury, 
subsequently  submitted  to  the  then  Solici- 
tor General  (Sir  W,  Home),  who  advised 
as  follows : — 

"  This  case,  considered  by  itself  without  re- 
ference to  tlic  proceedinfTs  which  have  taken 
place  l)oth  here  and  in  India,  appears  to  me  to 
involve  principles  of  the  highest  importance  as 
affecting  both  public  and  municipal  law.  But, 
after  the  decision  i)rouounced  by  Lord  Tcnterden 
at  the  Privy  Council,  which  has  been  confirmed 
by  his  Majesty,  my  humble  opinion  is  that  that 
judgment  may  be  considered  as  conclusive  in 
this  case  upon  the  point  of  public  law,  and  that 
the  claim  of  the  executors  of  Narroba  should  be 
acted  upon  by  the  Government  as  not  being 
within  the  jurisdiction  of  a  municipal  court  to 
decide.  The  consequence  of  this  is  that  the 
judgment  of  the  Court  of  Bombay  must  be 
considered  as  altogether  reversed  ;  but,  the  want 
of  jurisdiction  being  the  avowed  ground  of  the 
advice  to  his  Majesty  to  reverse  the  judgment, 
the  case  ai)pears  to  me  to  be  still  open  to  all 
those  just  and  equitable  considerations  which 
upon  the  real  merits  the  Crown  may  think  it 
right  to  api»ly  to  the  claims  of  the  memorialists. 
I  have  read  the  papers,  and  I  have  read  the 
opinion  of  the  late  Attorney  and  Solicitor 
General.  In  many  cases  I  think  that  the  fact 
alluded  to  in  that  opinion  of  the  memorialists 
having,  as  there  expressed,  taken  the  chance  of  an 
action  ought  to  have  great  weight  against 
allowing  the  same  parties  a  further  hearing. 
But  when  it  is  considered  in  this  case  that  the 
claimants  are  strangers  to  our  laws  and  language, 
and  that  the  error  in  their  course  of  proceedings 
has  had  the  countenance  of  a  solemn  judgment 
of  the  Supreme  Court  of  Bombay,  in  my  hum- 
ble judgment  it  ought  not  to  prejudice  the 
memorialists  if  they  had  any  grounds  of  merits 
to  support  the  claim.  I  think  that  the  case  is 
open  as  regards  Narroba  to  great  suspicion  ; 
but  as  I  find  nothing  in  the  terms  of  the  judg- 
ment of  the  Privy  Council,  which  decides  that 
he  was  not  entitled  cither  to  the  benefit  of 
the  Proclamation  or  the  Capitulation,  I  cannot, 
after  the  best  attention  I  have  given  to  the 
subject,  bring  my  mind  to  the  conclusion  that 
His  Majesty  should  be  advised  to  reject  the 
petition  of  the  memorialists  upon  cither  of  those 
grounds  without  giving  them  the  benefit  of  a 
hearing.  The  substance  of  the  case,  if  it  were 
a  question  of  private  right,  will  (I  think)  be  re- 
ducible to  this  point,  was  the  property  seized 
the  property  of  the  Peishwa,  or  the  private 
property  of  Narroba  ? 

*'  The  present  ease,  as  to  this  view  of  it,  has 
certainly  not  been  expressly  decided  against  the 


memorialists  by  the  Privy  Council,  and  much  as 
I  think  the  claim  open  to  suspicion,  I  feel 
myself  bound,  upon  the  whole,  humbly  to  advise 
that  his  Majesty  shall  be  graciously  pleased  to 
grant  the  prayer  of  the  petitioners  to  the  extent 
of  permitting  the  claim  to  be  re-submitted  to 
the  Privy  Council  for  a  final  decision  upon  the 
materials  before  them  upon  the  merits  without 
opening  the  question  of  jurisdiction  already 
decided. 

"  Wm.  Horne, 
"Lin.  Inn,  April  2, 1831."(a) 

The  memorial  was  snbmitted  to  the 
Lords  of  his  Majesty's  Privy  Coimcil,  who 
appointed  a  day  for  the  re -hearing  of  the 
case. 


On  July  12th,  1831,  the  case  was 
re-.argued. 

Williams,  K.C.,  Stephen  (Sergeant),  and 
Adams  for  the  memorialists. 

Sir  James  Scarlett,  K.C.,  and  Wightman 
for  the  Crown. 

Drinkwater  Q]ao  obtained  leave  to  appear 
for  the  Army  of  the  Deccan.(&) 

Scarlett :  I  am  disposed  to  give  yonr 
Lordship  very  little  trouble,  as  the  case 
has  already  occupied  a  great  deal  of  atten- 
tion. I  have  the  honour  to  attend  before 
your  Lordships  upon  a  reference,  not  upon 
the  ground  of  any  fault  in  the  origmal 
decision  of  this  Court,  which  is  not  pre- 
sumed to  be  aflfected,  but  upon  some 
ground  of  equity,  some  ground  of  mer- 
ciful consideration,  which  his  Majesty  is 
expected  to  bestow  upon  the  claim  of  this 
party,  Narroba.  My  Lords,  I  conceive 
that,  after  the  course  which  this  indi- 
vidual took  of  aiUiering  to  the  Peishwa 
upon  the  occasion  in  question,  he  must 
show  something  in  his  conduct  which 
shall  entitle  him  to  this  honourable  con- 
sideration— some  act  done  on  his  part 
and  assistance  contributed  to  the  British 
Government,  some  redemption  by  sub- 
sequent conduct  of  his  original  error. 
Considering  him  as  subject  to  the  strict 
rules  that  result  from  the  laws  of  war,  not 
only  his  private  property,  (c)  but  the  pro- 
perty of  tne  Government  in  his  possession 
was  liable  to  be  taken.  Now  this  property 
has  been  the  subject  of  military  capture  ; 

(a)  Papers  of  the  Solicitor  of  the  Treasury, 
33S. 

(6)  See  Appendix  A. 

(c)  **For  the  purposes  of  captare,  property 
found  in  enemy  territory  is  enemy  property, 
without  re^rd  to  the  status  of  the  enemy.  In 
war,  all  residents  of  enemy  country  are  enemies." 
Waite,  C.J.,  delivering  the  judgment  of  the 
Supreme  Court  of  the  United  States,  in  Lamar  v. 
Broume  and  another,  2  Otto,  p.  194.  "  It  is  true 
that  this  rule  as  to  property  on  land  has  received 
very  important  qualifications  from  usage,  from 
the  reasoning  of  enlightened  publicists,  and  from 
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it  has  been  decided  by  your  Lordships 
that  that  military  capture  was  made  under 
such  circumstances  as  to  deprive  him  of 
all  civil  remedy.  I  apprehend,  therefore, 
that  he  is  not  in  a  condition  to  stand  upon 
the  ground  of  any  right  whatever,  out 
that  he  must  stand  upon  the  ground  of 
indulgence. 

My  Lords,  I  presume  that  it  is  not  dis- 
puted chat  a  capture  made  by  his  Ma- 
jesty's forces  of  enemies'  property,  though 
it  be  private  property,  is  as  much  liable 
to  confiscation  as  if  it  were  the  property 
of  the  State.  I  presume  there  can  be  no 
question  upon  that  subject.  According, 
therefore,  to  the  laws  of  war,  the  properQ^ 
taken  from  Narroha,  if  it  were  his  own, 
bein^  taken  under  the  circumstances  upon 
which  your  Lordship  have  already  de- 
cided, and  from  which  there  is  no  appeal, 
becomes  the  just  subject  of  prize,  to  be 
dealt  with,  no  doubt,  afterwards  as  his 
Majesty  pleases.  If  that  be  so,  the  ques- 
tion arises  whether  there  be  any  peculiar 
circumstances  in  the  case  of  this  indi- 
vidual that  entitle  him  to  the  indulgence 
of  the  Crown.  I  conceive  that  that  is  the 
only  question  upon  which  I  am  called  upon 
to  address  your  Lordship. 

The  Mastek  op  the  EoLLs(a) :  It  was  con- 
tended on  the  other  side  that  this  property 
was  protected  by  the  Capitulation  or  the 
Proclamation. 

Scarlett:  With  respect  to  the  property 
beins  protected  by  the  Capitulation,  I 
should  say  that  that  was  already  disposed 
of.  The  proper  person  to  judge  of  that 
was  the  oflEicer  at  the  moment  who  made 
the  capture.  To  what  source  does  his 
Majesty  look  for  information  upon  the 
subject  but  to  the  report  of  this  military 
officer,  and  to  the  conduct  he  imme- 
diately pursued?  [There  was  no  reason 
to  suppose  that  Colonel  Frother  was 
wrong.  He,  as  commanding  officer,  was 
the  best  judge  whether  the  Capitulation 
was  violated.  The  Proclamation  did  not 
protect  Na/rroha,  for  it  excluded  those  who 
acted  with  the  Peishwa.l  But  now  a  dis- 
tinction is  made,  I  observe,  in  the  argu- 


jadicial  decisions.  It  may  now  be  regarded  as 
substaDtially  restricted  to  special  cases  dictated 
by  the  necessary  operation  of  the  war,  and  as 
excluding,  in  general,  the  seizure  of  the  private 
property  of  pacific  persons  for  the  sake  of  gain." 
Chase,  C.J.,  in  Alexander's  Cotton,  2  Wall, 
p.  419.  See  further  as  to  modem  practice  in 
regard  to  the  capture  in  war  of  private  property 
on  land,  Coolidge  v.  Guthrie  ;  United  States  v. 
Klein,  13  Wall.  p.  137;  Gates  v.  Goodloe,  11 
Otto,  612  J  Whitmj5*s  War  Powers  under  the 
American  Constitution,  591;  Winthrop's  Military 
Law  2,  7,  29;  Phillimore  8,  187;  Cooley  on 
Torts,  299 ;  Halleck  2, 108  ;  Manual  of  Military 
Law,  c.  xiv. 

(a)  Sir  John  Leach. 


ment  between  what  is  supposed  to  be 
his  property  and  what  is  supposed  to  be 
the  property  of  the  Peiehwa,  and  an 
attempt  is  made  to  limit  the  claim  to  what 
is  ascertained  to  be  his  individual  pro- 
perty. Now  the  first  observation  I  have 
to  make  is,  that  I  do  not  myself  see  the 
distinction,  for  his  own  property,  by  his 
own  conduct,  his  own  hostility,  his  own 
fraud,  and  his  own  renunciation  of  the 
rights  of  the  proclamation,  had  become 
the  just  subject  of  capture.  [At  all  events, 
Narroba  was  entitled  only  to  one  lac  of 
rupees,  because  such  is  the  sum  named 
by  him  in  his  will  in  1822.  Nothing,  in 
his  conduct  called  for  a  departure  from 
all  strict  rules  of  war  as  to  capture. 

Dr.  AdaTTis  in  the  course  of  his  argument 
for  the  respondents  said  :I  The  judgment  of 
your  Lordships,  as  I  apprehend,  was  only 
this,  that  this  was  a  seizure  made  during 
war,  and  consequently  that  it  was  not  triable 
in  any  municipal  court  for  want  of  juris- 
diction. But  the  question  was  still  lefb 
open  whether,  when  the  seizure  came 
for  trial  in  a  court  that  had  jurisdiction, 
the  seizure  was  or  was  not  a  justifiable 
act;  and,  if  there  was  anything  amiss, 
recourse  must  be  had  to  another  tribunal 
competent  to  determine  the  question; 
and  such  tribunal  your  Lordships  now 
represent. 

My  Lords,  it  has  been  said  by  my 
learned  friends  that  in  conducting  this 
inquiry  your  Lordships  are  bound  to  be 
govemea  by  the  principles  which  govern 
prize  cases  generally,  and  that  the  view 
you  would  take  of  this  case  would  be 
analo^us  to  that  which  would  be  taken 
of  a  similar  case  of  a  capture  which  came 
for  trial  in  a  prize  court.  NTow  I  j)erfectly 
assent  to  that  proposition,  because  it  seems 
to  me  that,  if  the  case  now  before  your 
Lordships  is  not  to  be  adjudicated  upon 
something  of  prize  principles,  I  do  not 
know  upon  what  principles  it  is  to  be 
adjudicated.  I  trust  your  Lordships  will 
give  me  leave  to  state  this  a  little  more 
particularly,  because  it  will  very  much 
illustrate  the  real  question  which  your 
Lordships  have  to  consider. 

My  Lords,  prize  is  property  which  is 
taken  from  an  enemy  during  a  time  of 
war  upon  the  high  seas.  Booty  is  pro- 
perty which  is  taken  from  an  enemy 
during  war,  not  upon  the  high  seas,  but 
upon  land.  Now,  though  these  things  are 
in  themselves  almost  identical,  yet  the 
modes  in  which  prize  and  booty  become 
severally  the  property  of  the  captor  differ 
essentially  for  these  reasons :  first,  as  to 
prize,  your  Lordships  have  heard  that  in 
the  instances  of  every  capture  courts  are 
established  by  maritime  law  to  determine 
whether  the  capture  be  or  be  not  a  lawftil 
pi*ize.    Mere  capture  and  detention  found 
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the  jurisdiction  of  these  courts. and  fix  upon 
the  captor  an  absolute  obligation  of  pro- 
ceeding to  adjudication.  From  the  instant 
the  capture  is  found  to  be  either  a  justi- 
fiable or  a  wrongful  act,  which  it  is  the 
province  of  a  Court  of  Admiralty  to  deter- 
mine, the  property  is  either  restored  to 
the  owner,  or  it  becomes  the  property  of 
the  captors.  Kow,  nothing  of  all  this 
applies  to  booty. (a)  Nor  have  there  been 
any  courts  established  by  the  municipal 
law  for  the  purpose  of  ascertaining  whether 
pro])erty  seized  be  booty  or  not.(/>)  The 
mere  seizure  of  property  as  booty  seems  to 
fix  it  as  the  property  of  the  captors,  and 
the  reason  which  my  Lord  McDtftfiphJ  has  as- 
signed for  this(r)  is  that  mere  booty,  taken 
in  a  mere  continental  war,  has  never  been 
sufficient  to  render  it  necessary  to  have 
recourse  to  the  establishment  of  such 
courts.  Now  by  this  I  understand  not 
that  mere  booty  taken  of  itself  is  not  suffi- 
cient, but  that  the  booty  out  of  which  any 
(juestions  of  property  are  likely  t-o  arise 
is  not  sufficient ;  for  the  contraiy  proposi- 
tion would  be  clearly  untrue  and  untenable. 

Now,  booty,  as  your  Lordships  know,  is 
usually  and  almost  universally  public  pro 
perty.  I  am  speaking  now  of  everything 
that  is  tangible,  because  there  maybe  booty 
that  is  not  tangible,  and  which  is  confis- 
cated by  the  mere  act  of  the  captor  putting 
it  into  his  pocket.  But  the  tangible  booty  is 
almost  universally  public  property  of  the 
State  ;  I  mean  arms,  accoutrements,  pro- 
visions, treasures,  and  so  on,  taken  from 
the  enemy  flagrante  hello.  My  Lords,  it  is 
obvious  that  upon  bootjr  of  this  description 
a  sentence  of  confiscation  would  be  a  mere 
matter  of  form,  as  a  sentence  of  con- 
demnation is  upon  property  taken  under 
flag  and  pass  of  the  enemy((i)  and  so  on, 
where  no  question  of  ownership  can  pos- 
sibly arise,  and  where  no  claim  is  inter- 
posed as  none  could  be  sustained ;  and  if 
all  captures  were  of  this  clasF,  analogous 
to  seizures  of  public  property,  flxigrante 
hello,  regular  courts  of  prize  might  be  as 
unheard  of  as  regular  courts  of  booty  are. 
There  would  be  no  employment  for  them, 
and  therefore  there  would  be  no  occasion 
for  the  establishment  of  prize  courts. 

But  what  has  given  rise  to  the  establish- 
ment of  regular  courts  of  prize  is  this : 
Whatever  property  is  the  property  of  an 
enemy  may  be  acquired  by  capture  at  sea. 
Therefore,  not  only  the  public  property  of 
the  State  and  the  goods  of  an  enemy 
taken  in  the  ship  of  an  enemy,  but  the 

(a)  See  as  to  the  reason  of  this  di.^^tiiiction, 
Calvo'8  Vi'oit  InteiT.ational,  2,  211,  259  ;  Hal- 
leck,  2,  128. 

(6)  See  above,  p.  391. 

C^}        ft        »»       »» 

(rf)  Pratt  on  Wze  61. 


goods  of  an  enemy  on  board  the  ship  of  a 
friend  are  lawful  prize.  Now  it  is  mani- 
fest that  out  of  capture  of  this  class 
questions  of  property  often  do  and  must 
arise  ;  and  it  is  for  the  purpose  of  adjudi- 
cating on  these  that  courts  of  prize  nave 
been  regularly  constituted.  Accordingly, 
my  Lords,  in  the  instance  of  every  such 
capture  before  the  ship  or  the  goodB  can 
be  disposed  of  by  the  captor,  there  must 
be  a  regular  judicial  proceeding  in  which 
both  the  captor  and  the  claimant  are 
heard,  and  sentence  is  passed  thereon  in 
the  Court  of  Admiralty,  judging  accord- 
ing to  the  law  of  nations  and  treaties. 

Now,  my  Lords,  as  booty  taken  Jlagrante 
hello  is  analogous  to  prize  taken  under  flag 
and  pass  of  the  enemy,  so  it  appears  to 
me  that  this  case  of  booty  which  is 
asserted  to  be  private  property,  taken  now 
flaffrante  hello,  is  analogous  to  that  other 
class  of  prizes  where  sentence  of  condem- 
nation is  not  a  matter  of  course,  but  where 
questions  of  property  really  arise  in  liti- 
gation between  the  captor  and  the  hoiid 
fl,(le  claimant.  And  as  adjudication  in  the 
one  case  belongs  first  to  the  prize  courts, 
and  then  by  appeal  to  your  Lordships,  so 
it  appears  to  me  that  the  adjudication  of 
this  analogous  case  of  booty  comes  now  by 
favour  of  the  Crown  before  your  Lordships 
in  the  first  instance.  And  in  determining 
this  question  I  submit  that  your  Lordships 
will  proceed  upon  the  principles  which 
regulate  the  decisions  in  prize  courts,  and 
by  analogy  to  the  practice  in  these  courts 
in  regard  to  that  class  of  capture  to  which 
this  seizure  is  strictly  assimilated. 

Now,  if  that  be  so,  what  does  that 
analogy  suggest  as  to  the  present  pro- 
ceeding? My  Lords,  in  all  cases  where 
capture  is  brought  in  for  adjudication, 
evidence  is  offered  to  lead  the  court  to 
acquit  or  to  condemn  in  the  first  instance 
from  the  ship  itself,  namely,  from  the 
papers  on  board,  and  the  examinations  in 
preparatory  of  the  masters  and  the  princi- 
pal officers  ;  and  if  these  are  not  sufficient 
to  condemn,  a  judgment  of  restitution 
passes  unless  from  the  evidence  I  have 
mentioned,  the  question  of  property  should 
appear  so  doubtful  as  to  anora  reasonable 
ground  for  going  into  further  proof. 

Now  here  I  say  that  the  documents 
seized  by  Mr.  RoherUon  with  this  property 
correspond  with  the  ship's  papers,  and 
the  examinations  of  this  very  man  himself 
from  whom  the  property  is  taken  and  his 
officers  correspond  very  much  with  the 
examinations  in  preparatory  with  the 
Admiralty  Court.  And,  my  Lords,  I  main- 
tain that,  upon  the  evidence  in  the  first 
instance,  this  property  ought  to  have  been 
restored.  I  submit  that  clearly  upon  their 
own  showing  there  was  not  sufficient 
evidence  upon  which  to  condemn.    But  it 
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is  not  necessary,  by  any  means,  for  me  to 
press  that,  because  by  accident  rather 
than  any  exigency  of  the  case,  there  is 
further  proof  now  before  your  Lordships 
in  these  documents,  and  upon  that  further 
proof  at  least  I  contend  that  we  are  entitled 
to  restitution  of  the  property.  My  Lords, 
the  real  question  is  whether  this  property 
be  or  be  not  lawful  booty ;  and  it  appears 
to  me  that  that  is  to  be  investigated  in 
the  same  manner  in  which  a  prize  court 
would  proceed  to  inquire  the  case  of 
analogous  capture,  whether  it  was  or  not 
lawful  prize.  Now,  in  order  to  determine 
this,  let  mo  remind  ^ou  again  of  the 
definition  of  booty  in  order  to  see  whether 
the  subject-matter  of  the  suit  corresponds 
with  that  definition  in  all  its  parts :  for  if 
it  does  not  it  is  not  booty,  and  it  is  not 
a  proper  subject  for  confiscation.  My 
Lords,  I  admit  that  booty  is  property 
taken  from  an  individual.  But  how  does 
the  subject-matter  of  this  suit  answer  that 
definition?  Was  it  property  taken  jure 
belli  ?  I  admit  that  it  was  taken  jure  belli, 
so  as  to  found  the  jurisdiction  of  the 
municipal  court.  But  was  it  taken  jure 
belli,  so  as  to  become  the  property  of  the 
captor  P  That  must  depend  upon  this 
question  :  Was  it  at  the  time  when  it  was 
taken  the  property  of  the  enemy,  or  of  a 
person  who  is  pro  hoc  vice  to  be  considered 
as  such  P  That  I  submit  is  the  question 
which  is  to  be  adjudicated  upon  the  prin- 
ciples which  govern  the  decisions  of  the 
prize  court,  Now,  it  is  admitted  on  all 
hands  that  the  property  which  is  the 
subject  of  this  suit  was  the  property  either 
of  the  Peishwa  or  of  Narroba.  And  as  we 
admit  that,  if  it  was  the  property  of  the 
Peishwa  it  was  lawful  booty,  so  I  should 
have  thought  that  it  mieht  have  been  very 
reasonably  acceded  by  the  other  side  that 
if  it  was  the  property  of  Narroba,  it  was 
not  lawful  booty.  But  not  so.  They  have 
not  only  contended  that  it  was  lawful 
booty  if  it  was  the  property  of  the  Peishwa, 
but  they  have  gone  beyond  that,  and 
they  have  contended  that  it  was  imma- 
terial to  which  of  the  two  it  belonged,  and 
that  it  was  equally  seizable  as  booty 
whether  it  was  tne  property  of  the  Peishwa 
or  the  property  of  Na/rroba,  Therefore,  it 
will  be  necessary  in  the  first  place  to 
consider  Iniefly  that  part  of  the  case. 
Now,  my  Lords,  I  think  the  mere  dates 
are  suflEicient  to  show  that  at  the  time  the 
seizure  was  made  the  inhabitants  of  Foonah 
generally  were  under  the  British  protec- 
tion, and  within  the  benefit  of  the  capitu- 
lation. Your  Lordships  are  aware  that 
Poonah  was  captured  m  November,  that 
the  Peishwa  quitted  Poonah  on  the  26th 
February,  that  the  Deccan  Aimy  came  in 


March,  and  on  the  3rd  June  the  Peishwa 
surrendered  to  Sir  John  Malcolm;  and 
from  that  time,  generally  speaking,  the 
country  was  in  a  state  of  peace.  It  is  stated 
that  at  the  time  of  this  particular  seizure 
Poonah  was  in  an  unsettled  state ;  and  one 
of  the  witnesses  explains  what  he  means  by 
an  unsettled  state.  He  says  that  the  army 
of  the  Peishwa  was  broken  up,  and  that 
the  people  were  particularly  prone  to 
treason  and  treachery.  But  it  actually  ap- 
pears that  the  peace  of  Poonah  was  main- 
tained by  the  same  means  in  1819  that 
it  was  m  1818  when  the  seizure  was 
made,  and  there  was  actually  a  larger 
force  in  1819  than  there  was  in  1818.  Now, 
this  being  so,  there  can  be  no  doubt  that 
the  inhabitants  generally  by  the  terms  of 
the  capitulation  were  clearly  to  be  con- 
siderea  as  British  subjects,  and  entitled  to 
protection  as  such.  All  that  we  have  with 
reference  to  a  state  of  war  after  June  is 
this  :  that  certain  forts  were  held,  but  not 
by  persons  in  the  service  of  the  Peishwa. 

£The  breach  of  the  Capitulation  was  by 
Colonel  Prother,  for  the  private  property 
of  Narroba  was  proteotea.  There  was  no 
proof,  but  only  a  vague  suspicion,  that 
the  treasure  was  the  Peishwa^s.l 

Counsel  and  parties  were  ordered  to 
withdraw. 

On  the  re-admission  of  counsel  and 
parties — 

Lord  Tentbeden,  C.J. :  We  have  con- 
sidered of  this  case,  and  the  Committee  of 
the  Privy  Council  think  they  cannot  advise 
his  Majesty  that  the  memorialist  has  made 
out  his  claim  for  relief. 

Dr.  Adams :  I  do  not  mean  to  question 
the  decision  which  your  Lordships  have 
arrived  at;  but  I  hope  your  Lordships 
will  think  something  might  be  done  for 
the  memorialists  with  regard  to  costs.  It 
is  a  very  large  sum,  and  there  are,  many  of 
them,  technical  questions. 

Lord  TENTBaDEN,  C.J.  :  We  have  no 
authority,  as  we  consider,  to  give  them — 
I  am  afraid  not. 


Materials  madb  usb  of.— The  report  of  the 
judgments  in  the  Supreme  Court  of  Bombay  is 
taken  from  the  printed  proceedings  sent  by  the 
Bombay  Government  to  the  solicitor  of  the 
East  India  Company.  Sir  £.  West's  judgment 
is  reported  in  Morley's  Digest,  2,  266.  The 
report  of  the  arguments  of  W  i^htman,  Sugden, 
Williams,  Scarlett,  and  Adams  is  from  the  MS. 
report  in  the  papers  of  the  Solicitor  of  the 
Treasury,  338.  Of  Enapp's  report  of  the  case 
(1,  316)  use  has  been  made.  The  opinions  of 
Bosanquet,  Scarlett,  Sugden,  and  Home  are 
copied  from  the  Opinion  Books  in  the  India 
Office  and  the  Papers  of  the  Solicitor  of  the 
Treasury.  The  Register  of  the  Privy  Council 
has  also  been  consulted. 
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The  king  against  RICHARD  CARLILE. 


Trial  of  Richard  Carlile  for  publishing  a  Seditious  Libel,  at 
THE  Old  Bailey,  before  the  Recorder  of  London  and  a  Common 
Jury,  on  January  10,  1831.     (Reported  in  4  C.  &  P.  415.) 

Application  to  the  Court  of  King's  Bench  for  a  Writ  of  Habeas 
Corpus  on  January  29,  1831.    (Reported  in  4  C.  &  P.  422.) 

Motion  for  Arrest  of  Judgment  in  the  'Court  of  King's  Bench 
ON  May  4  and  7, 1831.     (Reported  in  2  B.  &  Ad.  362  and  9  L.  J.  250.) 

Motion  on  November  25,  1831,  to  quash  a  Judgment  pronounced  in 
A  previous  Term.     (Reported  in  2  B.  &  Ad.  971.) 

Richard  Carlile  published,  on  the  6th  of  December  1830,  an  address  to  "  the  Insurgent  Agricultural 
Labourers,"  in  which  was  the  following  passage  : — **  As  yet  there  is  no  evidence  before  the  public 
that  you  are  incendiaries  or  even  political  rebels.  Much  as  every  thout^htful  man  must  lament  the 
waste  of  property,  much  as  the  country  must  suffer  by  the  burnings  of  farm  produce  now  going  on, 
were  you  proved  to  be  the  incendiaries,  we  should  defend  you  by  saying  that  you  have  more  just 
and  moral  cause  for  it  than  any  king  or  faction  that  ever  made  war  had  for  making  war.  In  war 
all  destructions  of  property  are  counted  lawful  upon  the  ground  of  that  which  is  called  the  law  of 
nations.  Yours  is  a  state  of  warfare,  and  jour  ground  of  quarrel  is  the  want  of  the  necessary  of 
life  in  the  midst  of  an  abundance.  You  see  hoards  of  food,  and  you  are  starving.  Yon  see  a 
Government  rioting  in  every  sort  of  luxury  and  wastefiil  expenditure,  and  you,  ever  ready  to 
labour,  cannot  find  one  of  the  comforts  of  life.  Neither  your  silence  nojp  your  patience  has 
obtained  for  you  the  least  respectful  attention  from  that  Government.  The  more  tame  you  have 
grown  the  more  you  have  been  oppressed  and  despised,  the  more  you  have  been  trampled  on ;  and 
it  is  only  now  that  you  begin  to  display  your  physical,  as  well  as  your  moral,  strength  that  your 
cruel  tyrants  treat  with  you  and  offer  terms  of  pacification.  Your  demands  have  been  so  far 
moderate  and  just,  and  any  attempt  to  stifle  them  by  the  threatened  severity  of  the  new  Administra- 
tion will  be  so  wicked  as  to  justify  your  resistance,  even  to  death  and  to  life  for  life.*' 

About  the  time  of  the  publication  many  fires,  supposed  to  be  the  work  of  agricultural  labourers, 
took  place  in  Hampshire  and  Wiltshire. 

Indictment  for  Seditious  libel.    Verdict,  Guilty. 

1.  Evidence, 

Ruled  by  the  Recorder 

That  the  Defendant  was  not  at  liberty  to  read  extracts  from  newspapers  for  the  purpose  of 
negativing  the  allegations  in  the  indictment  as  to  the  rumours  of  insurrection,  or  an 
alleged  report  of  a  speech  of  the  Duke  of  Wellington  to  show  that  while  in  office  he  had 
not  been  able  to  trace  the  fires  to  the  agricultural  labourers. 

WTien  the  Verdict  was  given  by  the  jury,  only  one  of  the  Commissioners  named  in  the  Com- 
mission of  Oyer  and  Terminer  was  in  Court.  This  fact  was  not  entered  on  the  record. 
The  Verdict  was  not  entered  of  record  at  the  time  that  it  was  given,  but  a  mmute  of  its 
effect  was  then  made. 

2.  Writ  of  Habeas  Corpus.— Error, — Presence  of  only  one  Commissioner  when  Verdict  returned,--^ 
Time  of  Entering  Verdict,— Plea  In  Nullo  est  Erratum. 

Held  by  the  Court  of  King's  Bench, 
That  the  presence  of  only  one  Commissioner  when  the  Verdict  was  given  was  not  a  groond 

for  granting  a  writ  of  Habeas  Coipus  for  the  discharge  of  the  Defendant. 
That  as  it  appeared  by  the  record  that  the  Verdict  was  ^iven  at  a  Commission  holden 
before  several  of  the  Commissioners  and  Justices  named  m  the  Commission,  the  Plaintiff 
in  error  could  not  be  allowed  to  aver  in  contradiction  to  the  record,  that  only  one  of  Uie 
•    Justices  was  present  when  the  jury  gave  their  verdict. 
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That  the  plea,  in  nullo  est  erratum,  is  no  admission  of  the  fact  assigned  for  error,  unless  it 
could  be  properly  assigned,  and  is  well  assigned,  in  point  of  form. 

That  the  circumstance  that  the  Verdict  was  not  entered  as  of  record  at  the  time  that  it  was 
given  was  not  error. 

VcuMting  Judgment, 

Subsequently  at  the  Old  Bailey,  the  Court  of  Oyer  and  Terminer  ordered  the  record,  which 
had  been  returned  into  the  Court  of  King's  Bench,  to  be  amended  ;  and  the  Clerk  of  the 
former,  by  a  rule  of  the  latter,  and  with  the  consent  of  the  Attorney-General,  amended 
the  record  by  inserting  a  statement  that  the  Verdict  was  given  as  above  stated. 
Upon  motion  to  enter  the  case  in  the  Crown  paper  for  argument, 
Held  by  the  Court  of  King's  Bench, 
That  the  Court  could  not  rehear  the  case  after  the  expiration  of  the  term  in  which  judg- 
ment was  pronounced,  though  the  Attorney- General  consented,  and  that  the  judgment 
could  be  vacated  only  by  Writ  of  Error  to  the  House  of  Lords. 


The  King  against  Eichaed  CAELiLB.(a) 

At  tho  Old  Bailey. 

Monday,  January  10, 1831. 

Before  the  Eecorder(6)  and  a  Common 
Jury. 

Couneel    for   the    Crown:     Adolphus,  {c) 
WightmcMtid)  and  B^aeU  Gwmey.(e) 

The  Jury  were  called. 

Befendam :  With  respect  to  the  jury 
they  are  utter  strangers  to  me;  but  I 
should  like  to  have  the  admission  of  the 
jnry— I  think  that  it  would  be  a  satisfac- 
tion to  the  Court— that  they  are  not  trades- 
men connected  with  the  Crown. 

The  Kecobdek  :  If  the  names  are  called 
over  one  by  one,  if  you  have  any  reason  to 
object  to  any  person  who  is  called,  you 
will  at  the  time  he  is  called,  and  before  he 
is  sworn,  state  your  objection,  and  the 
Court  will  determine  upon  it.  That  is  the 
uniform  course  of  proceeding,  and  we  can 
make  no  exception  with  regard  to  you  or 
any  other  person  whatever. 

i)qf&ndant :  The  jury  are  entire  strangers 

tome. 

The  Eecokdek:  So  they  are  to  every 
person  almost  that  is  here. 

Defendant:   Your    Lordship    will   ob- 

soi've ^      .„  _ 

The  Eecobdeb:  I  will  hear  no  more 
upon  that  objection.    I  have  told  you  that 

(a)  For  an  account  of  Carlile  see  "The 
Prompter,**  p.  200 ;  Holyoake's  Life  and  Cha- 
racter of  Richard  Carlile. 

(6)  Newman  Knowlys.      ,  ^    ,     ^  .        ^, 

(c)  Author  of  "  History  of  England  from  the 
Accewion  of  George  III.  to  the  Conclusion  of 
Peace  in  the  Year  1788,**  and  other  works. 

{d)  Afterwards  a  Justice  of  the  Court  of 
Queen*B  Bench. 

(c)  Afterwards  Recorder  of  London. 


if,  when  any  person  is  called,  you  think 
you  have  any  cause  of  objection  to  make, 
you  will  state  it  to  the  Court. 

Defendant:  Then  I  have  none.  I  have 
no  knowledge  of  the  gentlemen. 

The  following  jurymen  were  sworn : — 

William  Edden. 
Robert  Woodward. 
Frederick  Mitchell. 
Lancelot  Middleton. 
Joseph  Morris. 
William  Robinson. 
Charles  Vyse. 
Frederick  Bollen. 
Joseph  Clow. 
Robert  Maynard. 
George  Robins  Harvey. 
Joseph  Parch. 

Clerh  of  Arraigns :  The  Defendant  says 
that  before  I  charge  the  jury  with  the  in- 
dictment he  wishes  to  make  an  objectioa. 

Defendant :  My  Lord,  I  have  three  legal 
objections  to  the  indictment,  and  the  con- 
sideration suggested. 

The  Eecobdeb:  The  jury  are  not  yet 
charged  with  the  indictment.  If  you  have 
any  objections  upon  the  face  of  the  indict- 
ment, they  are  open  to  you  in  aiTest  of 
judgment. 

Defendami :  Two  of  them  are  on  the  face 
of  the  indictment;  the  first  is  on  the 
general  character  of  the  indicfcraent,  that 
IS,  on  the  illegality  of  the  proceeding. 

The  Eecobdeb  :  How  do  you  mean  of 
''illegality?" 

Defendant:  There  is  an  absence  of  all 
law  connected  with  the  proceeding. 

The  Eecobdeb:  That  is  in  arrest  of 
judgment.  About  that  the  Court  will 
judge. 

Defendant:  I  have  two  special  objec- 
tions to  make  to  the  framing  of  the 
indictment. 
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The  Recokder  :  Do  you  mean  to  say  that 
the  indictment  does  not  charge  any  crime 
known  to  the  ]aw  P 

Defendant :  That  is  one  objection. 

The  Recorder  :  What  is  the  other  P 
That  is  an  objection  in  arrest  of  judgment ; 
and,  supposing  the  verdict  should  be 
against  you,  which  I  am  not  to  presume 
either  one  way  or  the  other,  it  is  open  to 
you  then  to  say  that  there  is  no  crime 
upon  the  face  of  the  record,  and  the  Court 
will  judge  whether  the  allegation  in  the 
record  comprises  a  crime  known  to  the  law 
or  not. 

Defendant :  I  desire  to  be  set  right  only 
as  to  the  proper  time  of  making  these 
objections. 

The  Recorder  :  The  proper  time  is  after 
the  verdict. 

Defeyidant:  I  think  there  is  one  objec- 
tion necessary  to  be  considered  before  the 
jury  take  charge  of  the  indictment.  In 
the  first  place  1  am  charged  with  publish- 
ing a  libel ;  but  there  is  no  specification  on 
the  indictment  what  the  act  of  publishing 
consisted  of. 

The  Recorder  :  Nor  is  it  necessary.  It 
is  quite  sufficient,  if  a  person  is  charged 
with  the  ofi'ence  of  publishiuff  a  libel,  to 
state  that  he  published  it,  without  stating 
anything  more  than  the  jurisdiction  within 
which  he  published  it. 

Defeyidant :  There  are  four  distinct  modes 
of  publishing,  and  I  have  always  under- 
stood that  where  an  individual  stands 
indicted  he  should  be  so  indicted  as  to  be 

Sut  in  a  condition  of  preparing  for  his 
efence. 

llie  Recorder:  A  defendant  who  is 
charged  with  publishing  a  libel  knows 
whether  it  is  true  or  not ;  and  if  it  be  not 
true  that  he  has  published  it,  he  has  his 
witnesses  to  contradict  those  who  say  that 
he  has  published  it. 

Defendant :  Not  unless  the  mode  of  pub- 
lishing is  set  forth  in  the  indictment.  The 
law  of  this  country,  if  I  understand  it 
rightly, supposes  every  individual  innocent, 
till  the  jury  declare  the  contrary.  Then, 
nnless  an  individual  is  so  charged  that  he 
can  prepare  for  his  defence  it  is  impossible 
that  he  can  be  prepared  with  his  defence. 
Now,  I  allege  that  the  indictment  does 
not  so  charge  me  as  to  put  me  in  a  con- 
dition of  preparing  for  my  defence. 

The  Recorder:  In  whatever  way  you 
published  it,  if  the  fact  sworn  to  amounts 
to  a  publication,  then  it  is  for  the  jury  to 
consider  whether  that  is  proved  to  their 
satisfaction  or  not. 

Defendcmt :  May  I  be  allowed  to  suggest 
that  with  reference  to  the  other  indict- 
ments  P 


The  Recorder  :  I  tell  you  that  it  is  quite 
sufficient  in  point  of  law  to  charge  a  man 
with  publishing  a  libel,  so  as  to  put  the 
facts  in  issue  before  the  jury.  Whether  he 
is  charged  in  one  way  or  another  does  not 
signify.  The  only  question  is  Has  ho 
done  that  which  amounts,  in  point  of  law 
and  in  point  of  fact,  to  a  publication  ?  And 
that  is  a  question  for  the  jury. 

Defeyulant:  Supposing  I  were  charged 
with  having  spoken  this  libel  P 

The  Recorder:  Then  this  indictment 
would  be  worth  nothing,  because  a  libel 
must  be  printed. 

Defendant :  A  libel  may  be  either  read, 
written,  or  printed,  I  understand. 

The  Recorder  r  I  cannot  discuss  points 
of  law  here  with  you.  It  is  charged  here 
that  you  have  published  a  libel.  If  that  is 
fully  to  be  proved  to  the  satisfaction  of  the 
jury,  it  is  quite  sufficient  to  put  you  upon 
your  defence. 

Def&ndant :  Then  there  is  another  point. 
The  first  count  of  the  indictment  has  three 
extracts  on  its  face,  and  these  extracts, 
supposing  them  to  be  spoken,  written, 
printed,  or  in  any  other  way  published,  are 
in  themselves  the  two  distinct  counts,  and 
they  place  the  jury  in  the  predicament  of 
having  to  judge  of  two  points  at  once. 
Now,  supposing  the  jurv  were  favonra-blo 
on  one  of  the  points  and  unfavourable  on 
the  other,  they  could  not  by  any  possibility 
return  a  verdict,  because  the  count  era- 
braces  two  distinct  subjects.  I  am  speaking 
of  the  first  and  fourth  counts.  Those 
subjects  are  separated  in  other  counts. (a) 

The  Recorder  :  You  are  mistaken.  The 
second  count  charges  one  individual  part 
of  that  publication  to  be  a  libel,  and  in 
proof  of  that  second  count  there  is  one 
single  portion  of  a  publication  charged  to 
be  libellous. 

Defendant:  Very  true,  but  that  is  the 
point  at  which  I  shall  aim  to  get  rid  of  the 
first  and  fourth  counts,  on  the  ground  of 
their  including  two  subjects  for  considera- 
tion. They  cannot  be  properly  considered 
at  the  same  time. 

The  Recorder:  If  that  is  your  opinion, 
I  can  only  say  that  it  is  perfectly  contrary 
to  the  opinion  of  the  Court,  and  contrary 
to  what  has  been  over  and  over  ten 
thousand  times  in  the  administration  of 
criminal  justice  admitted  to  be  right. 

The  indictment  was  opened  by  Uusaell 
Gumey.{h) 

London  to  Wit  The  jurors  for  our  Sovereign 
Lord  the  King  upon  their  oath  present  that  be- 
fore and  at  the  time  of  the  publishing  of  the 


(a)  See  Beg,  v.  O'Conndl,  11  CL  &F.  165  ; 
Beg,  V.  Castro,  6  App.  Gas.  244  ;  Archbold, 
Crimioal  Pleading,  30th  ed.,  72. 

(6)  Afterwards  Recorder  of  London. 
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libellous  matter  in  this  count  hereafter  men- 
tioned it  was  publicly  rumoured  reported  and 
believed  among  the  liege  subjects  of  our  Lord  the 
the  now  King  that  divers  of  the  liege  subjects  of 
our  said  Lord  the  King  who  were  usually  em> 
ployed  in  agricultural  labours  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England  had  been  and  were  in 
divers  parts  of  England  aforesaid  guilty  of  in- 
surrection against  the  laws  of  this  realm  and  had 
been  and  were  and  continued  to  be  guilty  of  riots 
routs  and  unlawful  assemblies  and  of  acts  of 
great  violence  tumult  and  disorder  and  of  the 
crimes  of  arson  and  the  wilful  destruction  of  the 
personal  property  of  divers  of  his  Majesty's  sub- 
jects to  wit  at  London  in  the  parish  of  Saint 
Dunstan's  in  the  West  in  the  Ward  of  Farring- 
don  Without  in  London  aforesaid.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further 
present  that  Richard  Carlile  late  of  London 
labourer  being  a  wicked  malicious  and  evil  dis- 
posed person  and  contriving  and  intending  the 
peace  of  our  said  Lord  the  Kmg  to  disquiet  and 
disturb  and  the  liege  subjects  of  our  said  Lord 
the  King  to  incite  and  provoke  to  hatred  and 
dislike  of  the  Government  and  Constitution  of 
this  Realm  as  by  law  established  and  also  to 
incite  and  provoke  the  said  subjects  to  acts  of 
insurrection  riot  tumult  and  violence  and  to 
incite  provoke  and  encourage  the  said  agri- 
cultural labourers  who  were  so  reported  and 
believed  to  be  guilty  of  insurrection  as  aforesaid 
and  to  commit  and  continue  to  commit  such 
offences  as  aforesaid  and  to  incite  provoke  and 
encourage  the  rest  of  his  Majesty's  subjects 
usually  employed  in  agricultural  labours  in 
England  to  commit  and  be  guilty  of  similar 
offences  and  insurrection  against  the  laws  and 
Government  of  the  Realm  heretofore  to  wit  on  the 
sixth  day  of  December  in  the  first  year  of  the 
reign  of  our  Sovereign  Lord  the  now  King  in 
London  aforesaid  that  is  to  say  at  the  parish  of 
Saint  Dunstan  in  the  West  in  the  Ward  of  Far- 
ringdon  Without  in  London  aforesaid  unlawfully 
wickedly  maliciously  and  seditiously  did  publish 
and  cause  and  procure  to  be  published  a  certain 
false  wicked  malicious  scandalous  and  seditious 
libel  of  and  concerning  the  said  Government  and 
Ck>nstitution  as  by  law  established  and  of  and.con- 
ceming  the  said  agricultural  labourers  contain- 
ing in  one  part  of  the  said  libel  the  false  wicked 
malicious  scandalous  seditious  and  Ubellous 
matter  following  of  and  concerning  the  said 
Government  and  Ck>nstitution  of  this  Realm  that 
is  to  say  **  A  constitutional  monarchy  is  a  most 
ridiculous  state  of  government  more  than 
mimicking  absolute  monarchy  and  perpetuating 
all  ancient  follies  and  abuses.  Every  thing  con- 
spires against  a  king  to  tell  him  that  he  is  some- 
thing more  than  man  and  all  that  sort  of  flattery 
is  calculated  to  amuse  him  and  to  make  him  less 
thft"  man.  We  want  no  mummeries  and  non- 
sense wherewith  to  please  savages  and  fools  in 
the  present  day."  And  in  another  part  of  the 
said  libel  the  false  wicked  malicious  scandalous 
■editions  and  libellous  matter  following  of  and 
concerning  the  said  Gtovemment  and  Constitution 
of  this  Realm  and  of  and  concerning  the  said 
agrioultund  labourers  who  were  so  reported  and 
believed  to  be  guilty  of  such  oflfonces  as  afore- 


said that  is  to  say  "  To  the  Insurgent  Agricultural 
Labourers  (thereby  meaning  the  said  labourers 
who  were  so  reported  and  believed  to  have  been 
guilty  of  insurrection  and  of  such  offences  as 
aforesaid)  you  (meaning  the  said  last-mentioned 
labourers)  are  much  to  be  admired  for  everything 
you  are  known  to  have  done  during  the  last 
month  for  as  yet  there  is  no  evidence  before  the 
public  that  you  are  incendaries  or  even  political 
rebels.  Much  as  every  tlioughtful  man  must 
lament  the  waste  of  property  much  as  the 
country  must  suffer  by  the  burnings  of  form  pro- 
duce now  going  on  were  you  (meaning  the  said 
last-mentioned  labourers)  proved  to  be  the  in- 
cendaries we  should  defend  you  by  saying  that 
you  (meaning  the  said  last-mentioned  labourers) 
have  more  just  and  moral  cause  for  it  than  any 
king  or  faction  that  ever  made  war  had  for 
making  war.  In  war  all  destructions  of  pro- 
perty are  counted  lawful  upon  the  ground  of  that 
which  called  the  law  of  nations.  Yours  is  a 
state  of  warfare  and  your  ground  of  quarrel  is 
the  want  of  the  necessary  of  life  in  the  midst  of 
an  abundance.  You  see  hoards  of  food  and  you 
are  starving.  You  see  a  Government  riotiog  in 
every  sort  of  luxury  and  wasteful  expenditure 
and  you  ever  ready  to  labour  cannot  find 
one  of  the  comforts  of  life.  Neither  your  silence 
nor  your  patience  has  obtained  for  you  the  least 
respectful  attention  from  that  (government.  The 
more  tame  you  (meaning  the  said  last-mentioned 
labourers)  have  grown  the  more  you  have  been 
oppressed  and  despised,  the  more  you  have  been 
trampled  on  and  it  is  only  now  that  you  (mean- 
ing the  said  last-mentioned  labourers)  b^n  to 
display  your  physical  as  well  as  your  moral 
strength  that  your  cruel  tyrants  treat  with  you 
and  offer  terms  of  pacification.  Your  demands 
have  been  so  far  moderate  and  just  and  any 
attempt  to  stifle  them  by  the  threatened  severity 
of  the  new  Administration  will  be  so  wicked  as 
to  justify  your  resistance  even  to  death  and  to 
life  for  life.*'  And  in  another  part  of  the  said 
libel  the  false  wicked  malicious  scandalous 
seditious  and  libellous  matter  following  of  and 
concerning  the  said  GU>vernment  and  Constitution 
and  of  and  concerning  the  said  last-mentioned 
labourers  that  is  to  say  "  Mr.  Carlile  justified  the 
conduct  of  the  agricultural  labourers  of  the  dis- 
turbed counties  (meaning  the  said  parts  of 
England  in  which  divers  of  the  said  labourers 
were  reported  and  believed  to  be  in  a  state  of  in- 
surrection as  aforesaid)  and  alluding  to  Earl  Grey's 
threatened  severity  (a)  be  trusted  that  if  an 
effort  were  made  to  put  down  the  just  discontent 
of  those  starving  labourers  by  any  other  means 
than  that  of  redressing  their  grievances  they 
might  be  able  to  rise  in  their  congregated 
strength  and  put  down  the  Earl."  In  con- 
tempt of  our  said  Lord  the  King  and  in  open 
violation  of  the  laws  of  this  realm.  To  the  evil 
example  of  all  other  persons  and  against  the 
peace  of  our  said  Lord  the  King  his  Crown  and 
dignity. 

(^Second  count, ^ — ^And  the  jurors  aforesaid, 
upon  their  oath,  do  further  present  that  ihe  said 


(a)  London    and  Middlesex,  Easter   Term. 
1  WiU.  4.  No.  L 
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Richard  Carlile,  being  such  wicked  and  evil- 
disposed  person  as  aforesaid,  and  contrivin<;  and 
intending  the  peace  of  our  said  Lord  the  King 
to  disquiet  and  disturb,  and  the  liego  subjects 
of  our  said  Lord  the  King  to  incite  and  move, 
to  hatred  and  dislike  to  the  Government  and 
constitution  of  this  kingdom,  employed  and  en- 
gaged in  agricuhural  pursuits  and  labour  in 
England  aforesaid,  to  acts  of  riot  and  tumult  and 
violence,  and  to  commit  and  perpetrate  and  join 
and  assemble,  together  for  the  purpose  of  com- 
mitting and  perpetrating  acts  of  riot,  tumult, 
and  violence,  and  also  to  commit  the  crime  of 
arson,  and  to  resist  the  execution  of  the  lords 
of  this  realm,  even  to  death,  on  the  said  sixth 
day  of  December  in  the  year  aforesaid,  at  Lon- 
don aforesaid,  that  is  to  say,  at  the  parish  and 
ward  aforesaid  unlawfully,  wickedly,  maliciously, 
and  seditiously  did  publish  and  cause  and  pro- 
cure to  be  published  a  certain  false,  malicious, 
scandalous,  and  seditious  libel  of  and  concern- 
ing the  said  Government  and  constitution  of 
this  realm,  as  by  law  established,  and  of  and  con- 
cerning the  said  last-mentioned  labourers,  that 
is  to  say, "  You  are  much  to  be  admired  for 
everything  (the  first  extract  set  out  in  the  first 
count  to)  life  for  life."     In  contempt,  &c. 

£The  third  count  charged  the  defendant 
with  intending  and  contriving  as  in  the 
Bccond  count  mentioned,  and  with  pub- 
lishing a  libel  containing  the  libel  set  out 
in  the  second  count. 

The  fourth  count  charged  the  defendant 
with  intending  and  contriving  as  men- 
tioned in  the  second  count,  and  set  out  the 
first  of  the  two  extracts  in  the  first  count, 
and  the  last  sentence  of  the  second  ex- 
tract] 


Opening  Speech. 

Adoli^lnis:  May  it  please  your  Lord- 
ship, gentlemen  of  the  jury,  living  in 
this  great  metropolis  I  cannot  be  unad- 
vised, and  probably  you  are  not,  that 
great  pains  have  teen  taken  to  excite 
expectation  with  respect  to  this  trial.  If 
such  expectation  tends  at  all  to  suppose 
that  a  long  and  strenuous  speech  will  be 
made  by  the  counsel  for  the  Crown,  I  am 
happy  to  say  that  it  will  be  entirely  dis- 
appointed. The  matter  I  have  to  state  to 
you  against  the  Defendant,  the  libel,  is  of 
Buch  a  plain  and  obvious  nature  that  I  do 
not  think  it  is  in  the  wit  of  man  to  give 
it  a  favourable  colour,  or  to  put  upon  it 
anything  like  a  pretended  appearance  of 
innocence.  Gentlemen,  I  know  that  much 
may  be  said  about  the  liberty  of  the  press. 
But  in  speaking  of  the  liberty  of  the 
press  all  sensible  and  all  wise  men 
agree  that,  although  it  is  a  most  blessed 
guardian  of  our  liberty,  our  safety,  and 
our  laws,  if  temperately  and  moderately 
used,  yet  in  corrupt  hands  it  becomos  the 


invader  of  everything  like  decency.  Every 
species  of  property,  even  life  itself,  may 
be  aimed  at  through  an  abuse  of  the  pre- 
tended liberty  of  the  press.  Whether 
Richard  Carlile,  the  publisher  of  the 
libels  in  question,  has  had  those  views  or 
not,  I  shall  not  attempt  to  persuade  or 
convince  you.  I  will  read  to  you  the 
libels  he  has  published,  stating  briefly 
the  circumstances  under  which  they  were 
published ;  and  it  will  be  for  you,  as 
British  subjects,  and  as  Christian  men, 
■to  say  whether  society  can  be  safe  if  such 
publications  can  bo  thrown  about  among 
the  vulgar. 

Gentlemen,  it  would  be  rude  and 
common-place  for  me  to  say  that  in  this 
country  we  have  happily  lived  under  a 
constitutional  monarchy  almost  beyond 
the  time  of  the  records  of  modem  history. 
"We  know  of  no  time  when  there  was  not 
a  monarchy  in  this  country,  and  the  best 
authorities  maintain  that  a  constitutional 
monarchy  was  the  original  foundation  oi 
government  in  this  country.  "We  have 
been  used  to  revere  it.  "We  have  known 
the  blessings  of  it,  and  while  we  have  a 
King  who  knows  his  duty  towards  his 
people,  I  trust  he  will  always  have  a 
people  that  wiU  know  their  duty  towards 
him,  and  not  be  turned  aside  by  any 
such  publications  as  that  I  am  about  to 
read.  Without  any  reason  whatever  of 
complaint  against  the  King  and  his  Gov- 
ernment, this  writer  undertakes  to  say 
this  : — 

**  A  constitutional  monarchy  is  a  most  ridicu- 
lous state  of  government,  more  than  mimicking 
absolute  monarchy  and  perpetuating  all  ancient 
follies  and  abuses.  Kverythin^  conspires  against 
a  king  to  tell  him  that  he  is  something  more 
than  man,  and  all  that  sort  of  flattery  is  calcu- 
lated to  unman  him  and  to  make  him  less  than 
man.  We  want  no  mummeries  and  nonsense 
wherewith  to  please  savages  and  fools  in  the 
present  day." 

In  other  words,  all  that  have  gone 
before  us  that  have  loved  their  Constitu- 
tion and  have  revered  their  kings  have 
been  no  better  than  savages  and  fools, 
and  Ri^ihard  Carlile  is  the  person  to  break 
the  spell  and  to  make  the  savages  civi- 
lised and  the  fools  wise.  Surely  by  such 
a  strain  of  abuse  as  this,  neither  civility 
nor  any  other  good  cause  can  be  pro- 
moted ;  but  it  has  a  tendency  directly  to 
introd.uce  savage  passions,  and  to  bring 
mankind  into  the  most  depraved  state. 

But,  gentlemen,  this  general  abuse 
might  have  seemed  unworthy  of  notice. 
Everybody  knows  that  there  is  a  fashion 
in  minds  illconstituted  of  endeavouring, 
by  insulting  that  which  is  above  them, 
and  by  all  the  means  that  ribaldry  can 
furnish,  to  diminish  the  reverence  due  to 
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those  who  occnpy  great  stations  in  the 
world.  It  passes  over  in  general;  it 
mi^es  very  little  impression,  unless  there 
be  something  more  cogent  than  mere 
abuse ;  and,  therefore,  perhaps  this  alone 
would  not  constitute  a  sorb  of  libel  that 
would  demand  severe  punishment.  But 
I  am  coming  now  to  another  passage  in 
the  same  publication,  most  properly  in- 
cluded in  the  same  count,  which  has 
reference  to  a  state  of  the  country  which 
would  make  every  honest  man's  heart 
bleed,  and  which  would  make  every 
virtuous  man  abstain  from  publishing 
anything  that  could  give  force  to  the 
mischiefs  which  prevailed. 

Gentlemen,  it  is  not  unknown  to  you 
that  in  the  late  months  sedition,  or  re- 
bellion, or  malignity,  or  whatever  I  am 
to  call  it,  has  assumed  a  new  and  a  most 
dangerous  aspect  in  the  country ;  so  much 
so  that  this  country  which  was  celebrated 
for  the  justice  of  all  the  inhabitants, 
and  for  the  manner  in  which  property 
was  revered,  has  become  a  prey  to 
a  set  of  misguided  and  wicked  in- 
dividuals, who  do  not  content  them- 
selves with  demanding  that  which  they 
might  conceive  to  be  their  rights,  but 
have  endeavoured  to  terrify  others  and  to 
reduce  them  by  distress  to  some  terms 
or  other  by  the  destruction  of  property 
throughout  the  kingdom  in  the  most 
dangerous  and  alarming  manner,  (a)  I 
should  have  imagined  that  any  man  who 
would  put  his  pen  to  paper,  any  man  who 
could  urge  a  sentiment  through  the  press, 
would  have  found  it  necessary  to  tell  those 
misguided  people :  '*  You  are  running  into 
the  jaws  of  destruction ;  your  own  safety 
should  tell  you  that  these  proceedings  are 
not  to  be  persevered  in,  for  there  is  a  crim- 
inality in  them  which  must  be  visited  most 
severely."  We  know  it  is  so ;  and  there  is 
not  one  of  those  unfortunate  people  who 
during  the  late  times  have  been  suffering 
the  rigid  sentence  of  the  law  for  crimes 
that  really  demanded  it,  that  has  not 
reason  with  his  dying  breath  to  curse 
some  or  other  of  those  seditious  inflamers 
who  had  put  those  bad  thoughts  into  his 
head,  the  acting  upon  which  brought  him 
to  an  untimely  end.  But  how  does  Ca/rlUe 
treat  the  subject  ?  He  addresses  pa:  t  of  his 

fublication  called  the  Prompter  **To  the 
nsurgent  Agricultural  Labourers,"  and 
he  tefls  them  this.  "  You  are  much  to  be 
admired,"  who  have  been  making  riots  at 
the  masters'  farms,  taking  the  money 
from  their  pockets  by  force,  and  burn- 
ing-  

j)efend<mt :  That  is  not  in  the  paper  you 
are  reading. 

(a)  Boeback'g  Histonr  of  the  Whig  Ministry, 
1,  335 ;  and  Appendix  G. 


Adolphvs :  Will  you  be  so  good  as  to  let 
me  read  thisP  You  have  promised  us 
three  or  four  hours  of  it,  and  you  will 
have  your  time.  This  is  addressed  '  *  To 
the  Insurgent  Agricultural  Labourers," 
the  words  "  Agricultural  Labourers " 
comprising  the  criminals  who  have  been 
guilty  of  all  these  excesses ;  and  he  says 
this : — 

"  You  are  much  to  be  admired  for  everything 
you  are  known  to  have  done  daring  the  last 
month,  for  as  yet  there  is  no  evidence  before  the 
public  that  you  are  incendiaries,  or  even  political 
rebels.  Much  as  every  thoughtful  man  must 
lament  the  waste  of  property,  much  as  the 
oountry  must  suffer  by  the  burnings  of  farm 
produce  now  going  on,  were  you  proved  to  be 
the  incendiaries,  we  should  defend  you  by  say- 
ing that  you  have  more  just  and  moral  cause  for 
it  than  any  king  or  faction  that  ever  made  war 
had  for  making  war.  In  war  all  destructions 
of  property  are  counted  lawful  upon  the  ground 
of  that  which  is  called  the  law  of  nations.  Yours 
is  a  state  of  war&re,  and  your  ground  of  quarrel 
is  the  want  of  the  necessaries  of  life  m  the 
midst  of  an  abundance.  Yon  see  hoards  of  food, 
and  you  are  starving.  You  see  a  Government 
rioting  in  every  sort  of  luxury  and  wasteful  ex- 
penditure, and  you,  ever  ready  to  labour,  can- 
not find  one  of  the  comforts  of  life.  Neither 
your  silence,  nor  your  patience*  has  obtained  for 
you  the  least  respectful  attention  from  that 
Grovemment.  The  more  tame  you  have  grown, 
the  more  you  have  been  oppressed  and  despised, 
the  more  you  have  been  trampled  on ;  and  it  is 
only  now  that  you  begin  to  display  your  phy- 
sical, as  well  as  your  moral,  strength  that  your 
cruel  tyrants  treat  with  you,  and  offer  terms  of 
pacification.  Your  demands  have  been  so  far 
moderate  and  just,  and  any  attempt  to  stifle  them 
by  the  threatened  severity  of  the  new  Admini- 
stration will  be  so  wicked  as  to  justify  your 
resistance,  even  to  death  and  to  life  for  life." 

Now,  gentlemen,  I  pause  here  a  moment 
as  the  indictment  pauses,  and  I  put  it  to 
your  feeling,  to  your  sense,  to  all  tho 
judgment  that  can  govern  and  guide  the 
minds  of  men,  was  there  ever  a  more 
wicked  and  more  seditious  libel  than  this 
isP  Secret  conspiracy,  private  burning, 
open  riot,  are  all  put  upon  a  footing  with 
regular  and  ordinary  government.  They 
are  made  consistent  with  the  same  feelings 
that  direct  men  to  act  under  what  we  call 
the  law  of  nations,  and  the  rioters  are  told 
that  if  the  Grovemment  presumes  to  resist 
them,  they  are  justifiea,  in  what?  Not 
even  in  an  ordinary  rebellion,  not  in  the 
resistance  which  good  subjects  ma^  oppose 
to  unjust  measures ;  but  they  are  justified 
in  resistance  to  extermination,  in  a  resist- 
ance even  to  death,  and  of  life  for  life. 
Language  of  savage  atrocity  such  as  never 
was  uttered  in  any  country  I  I  should 
disgrace  myself  if  I  should  suppose  that  a 
jury  of  British  men  would  not  acknow- 
lodgo  it  to  be  the  most  dangerous  libel 
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that  a  man  could  possibly  put  out,  especi- 
ally in  times  like  the  present. 

Then,  gentlemen,  wo  have  as  a 
Bcquel  to  all  this  that  which  might  have 
been  passed  over,  were  it  not  for  its 
wickedness,  as  an  innocent  piece  of  vanity. 
It  seems  that  there  was  a  meeting  at  a 
place  called  the  Rotunda, (a)  and  it  seems 
that  Richard  CnrUle  made  a  speech  there, 
and  he  gives  us  this  intimation  of  it : — 

*'  Mr.  Carlile  justified  the  conduct  of  the 
agricultural  labourers  of  the  disturbed  counties, 
aud  alluding  to  Earl  Grey's  threatened  severity, 
he  trusted  that  if  an  effort  were  made  to  put 
down  the  just  discontent  of  those  starving 
labourers  by  any  other  means  than  that  of 
redressing  their  grievances  they  might  be  able 
to  rise  in  their  congregated  strength,  and  put 
down  the  Earl." 

Now,  gentlemen,  his  Majesty's  Govern- 
ment  is  to  be  threatened,  is  to  be  oppressed, 
and  to  be  overturned  by  numbers  whom 
this  man  endeavours  to  inflame  into  a  sense 
of  wrongs  which  they  do  not  really  suffer, 
and  into  a  feeling  of  injuries  which  time 
and  patience  alone  can  redress,  by  exhort- 
ing tnem  to  cherish,  not  the  just  feeling 
of  forbearance  which  ought  to  govern  in 
all  seasons  of  public  calamities,  but  he 
excites  them  to  those  violent  measures  of 
resistance  which  ever  must  be  synonymous 
with  rebellion,  and  can  mean  nothing  else 
but  the  excitement  of  the  people  to  adopt 
that  most  dangerous  course.  Gentlemen, 
I  have  done.  I  will  not  affront  you  by 
making  any  more  comments.  I  have 
made  none  but  what  were  absolutely  sug- 
gested by  the  passages  I  have  read.  I 
know,  for  it  has  been  publicly  notified  to 
the  Solicitor  of  the  Treasury,  that  the 
defendant  intends  to  address  you  at  great 
length.  I  regret  that  any  subject  of  this 
country  upon  his  trial  should  not  have 
liberty  to  say  eveiything  that  is  proper 
and  relevant  and  decent  in  his  defence; 
but  it  is  impossible  for  me  to  know  to 
what  length  that  address  may  go,  or  what 
sort  of  propositions  may  be  laid  down  in  it. 
I  think  it  my  duty  to  say  that,  whatever 
his  address  may  be,  I  shall  use  the  privi- 
lege that  belongs  to  mo  in  this  case,  and 
make  a  reply  upon  it.  For  the  present, 
my  learned  friend  will  call  the  witnesses, 
and  I  shall  leave  the  case  in  your  hands. 

The  Recorder  :  Has  the  defendant  any 
counsel  P 

Defendant:  None. 


Evidence  por  the  Crown. 

George  Bicherton  Bamford :  I  am  a  clerk 
at  the  office  of  the  Solicitor  of  the  Trea- 

(o)  See  below,  p.  559. 


sury.  I  purchased  this  pamphlet  {TJie 
Fromptcr)  on  the  6th  of  December  last, 
about  four  o'clock,  at  Mr.  Carlile' e  shop, 
No.  62,  Fleet  Street.  The  name  is  on  a 
tablet  on  each  window;  one,  ** B.  Carlile, 
bookseller,"  and  on  the  other,  **  B.  Carlile, 
publisher."  A  female  served  me.  I  gave 
3d,  for  it. 

Beferulant ;  Did  you  receive  instructions 
from  the  Solicitor  to  purchase  the  pamph- 
let P — I  did,  and  from  no  other'  person. 

John  Hancock  West :  I  am  a  collector  of 
poor-rates  of  St.  Dunstan  in  the  West.  I 
produce  the  rate  book.  No.  62,  Fleet 
Street  is  in  that  parish.  Bichard  Carlik 
is  rated  as  the  occupier  of  that  house. 

Defe^idant :  I  will  save  the  time  of  the 
Court  by  admitting  the  publication. 

Bamford  re-examined :  I  knew   of  this 

gublication  being  issued  by  his  Majesty's 
rovemment  (looking  at  it).  It  is  dated 
23rd  November(a).  I  had  the  Gazette,  in 
which  it  is  announced. 

Sir  Bichard  Bimie:  I  am  the  chief 
magistrate  of  Bow  Street.  In  November 
last  applications  were  made  to  me  at  the 
office  respecting  the  agricultural  labourers, 
the  destruction  of  machinery,  and  other 
illegal  practices,  such  as  extorting  more 
wages. 

Was  there  any  report  as  to  their  being 
in  a  state  of  insurrection  ? — I  cannot  say 
the  word  *  *  insurrection  "  was  used,  but  I 
deem  the  destruction  of  property,  insur- 
rection. There  were  reports  of  the  de- 
struction of  property  by  burning,  and  it 
was  Bupposea  to  be  by  agricultural  la- 
bourers. These  reports  were  generally 
believed. 

Defendant:  Had  anything  come  before 
you  officially  respecting  the  agricultural 
labourers  P  —  None  of  them  had  been 
brought  before  me,  because  they  were  in 
other  districts,  Kent,  Sussex,  and  Hamp- 
shire ;  but  applications  had  been  made  to 
me  to  send  down  men  there.  I  had  no 
evidence  of  the  agricultural  labourers 
being  in  a  state  of  insurrection. 

John  Bawlinson ;  I  am  a  magistrate  of 
Middlesex  and  Hampshire.  I  was  in 
Hampshire  from  the  11th  to  the  23rd 
of  November,  and  during  the  last  seven 
days  of  the  time,  nearly  the  whole 
agricultural  labourers  in  my  immediate 
neighbourhood  were  in  a  state  of  in- 
surrection. They  were  pulling  down 
houses  or  manufactories,  and  destroying 
thrashing  machines  principally.  There 
were  burnings,  but  none  that  I  myself 
saw  personally.  There  were  fires  seen 
from  my  neighbourhood. 

Defendant:  You  saw  no  burnings P — 
None ;  I  saw  a  large  mob  myself,  i  saw 
them  enter  a  blacksmith's  shop  and  seize 


(a)  See  below,  p.  475. 
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sledge  hammers.  I  myself  took  a  sledge 
hammer  from  the  leader  of  the  mob.  They 
afterwards  proceeded,  and  destroyed  ma- 
chinery near  my  own  honse.  Hhe  mob 
consisted  almost  entirely  of  agricultural 
laboarers. 

Between  the  11th  and  23rd  of  Novem- 
ber, did  yon  see  any  copies  of  the  paper 
entitled  The  Prompter  ? — Certainly  not,  I 
never  heard  of  it  until  to-day.  There  were 
daily  meetings  of  majj^istrates,  and  com- 
munications were  made  to  Grovemment, 
but  not  by  me.  To  my  knowledge,  in 
consequence  of  a  meeting  at  Alsford, 
Mr.  Frederick  Baring  went  up  to  town  for 
the  purpose  of  seeing  the  Secretary  of 
State,  and  he  met  the  magistrates  after- 
wards with  the  determination  of  the 
Government.  That  was  about  the  20th. 
The  nature  of  the  communication  was  that 
there  had  been  veiy  serious  outrages  com- 
mitted on  his  father's  property.  He  went 
up  on  the  subject.  I  was  not  present 
wnen  he  made  the  communication  to  the 
Secretary  of  State.  I  never  heard  of  this 
pablication  in  Hampshire. 

By  the  Court :  What  number  did  the 
mob  you  saw  consist  of? — That  was  not  a 
very  large  mob,  perhaps  sixty  or  seventy 
persons.  They  rushed  into  the  shop,  and 
armed  themselves  with  all  the  materials 
they  could  lay  hold  of.  I  was  lame,  and 
not  able  to  go  where  the  large  mobs  were. 
The  lai-gest  I  saw  consisted  of,  I  should 
think,  one  hundred  persons. 

Defendant:  That  was  the  largest  mob 
you  saw? — I  do  not  think  I  personally 
saw  a  larger.  They  were  dispersed  with 
the  assistance  of  the  marines.  No  great 
destruction  of  property  had  then  taken 
place.  It  is  not  a  very  populous  neigh- 
bourhood. There  were  a  great  number  of 
different  mobs,  taking  different  directions. 

Was  any  means  usea  to  disperse  the  mob 
before  they  began  to  break  the  machines  P 
— Special  constables  were  sworn  in.  Some 
macnines  were  broken  the  last  Sunday  I 
was  there,  which  was  the  20th.  I  can 
speak  positively  as  to  the  22nd,  because 
thev  were  close  to  my  own  house  then.  I 
took  depositions,  as  a  magistrate,  of  their 
previous  acts  on  the  Thursday  and  Friday, 
the  17th  and  18th.  I  did  not  send  a  report 
of  that  to  town.  I  was  not  in  the  country 
in  an  official  capacity. 

You  have  no  knowledge  of  these  facts 
being  publicly  stated  in  London  till  the 
25th? — I  know  Mr.  Baring  came  up  on 
Friday  night,  the  19th. 

8,  ^Dwyjord :  1  am  a  police  magistrate, 
and  also  a  magistrate  of  Sussex.  I  went 
down  to  Sussex  on  the  2l8t  November,  in 
consequence  of  a  letter  from  my  brother 
and  from  another  quarter.  I  found  the 
gentlemen  of  the  neighbourhood  in  a  state 
of  great  excitement,  in    consequence  of 


riots  of  labourers  in  different  places,  and  I 
was  met  by  a  magistrate  of  the  county 
before  I  reached  him,  who  invited  me  to 
his  house,  to  consult  on  the  state  of  the 
country.  He  told  me  that  he  himself  had 
been  mobbed,  that  a  mob  collected  to 
terrify  him.  No  property  has  been  de- 
stroyed about  there.  The  only  thrashing 
machine  in  the  place  where  I  was  magistrate 
had  been  openly  destroyed  in  the  town  by 
the  farmers,  in  consequence  of  threatening 
letters.  There  were  reports  that  various 
parts  of  Sussex  were  in  a  state  of  excite- 
ment called  insurrection,  which  it  re- 
sembled. The  labourers  were  assembled 
in  great  numbers.  At  tliat  time  the  Duke 
of  Bichmond  had  met  a  large  mob,  and 
dispersed  it,  after  his  thrashmg  machines 
haa  been  destroyed  in  one  dav.  It  was 
understood  they  were  destroyed  by  farming 
labourers.  I  met  myself  two  mobs  ;  and 
while  I  was  at  breakfast  next  morning  we 
were  all  called  out  to  attend  to  a  mob  of 
fifty  or  sixty  agricultural  labourers,  among 
whom  Sir  G.  Taylor  was  surprised  to  see 
his  own  labourers.  I  heard  of  several  fires 
while  I  was  in  Sussex.  I  was  there  three 
weeks.  They  were  wilful  fires.  The  par- 
ties have  been  tried  since.  It  was  reported 
they  were  done  by  farmers*  labourers. 

Deferidant :  Of  course  you  were  in  Sussex 
on  the  22nd  of  November  in  the  character 
of  a  magistrate  P — ^Not  in  the  character  of 
a  Sussex  magistrate.  I  went  down  to  pro- 
tect my  own  property.  I  did  not  sit  offi- 
cially. The  mob  assaulted  me.  I  got  rid 
of  one  mob  by  refusing  to  sign  a  paper 
which  they  tendered  to  me.  That  mob 
consisted  of  about  fifty.  The  paper  was  a 
request  to  raise  wages  to  12«.  a  week  for 
married  or  unmarried,  and  a  gallon  of  flour 
for  every  child  above  two.  Those  who 
were  employed  by  the  parish  were  not  to  be 
kept  out  of  work  so  long  as  they  had  been, 
but  to  be  employed  immediately.  I  do  not 
know  the  price  of  food  in  the  neighbour- 
hood. I  do  not  reside  there.  That  mob 
was  not  armed.  The  paper  they  presented 
professed  to  be  a  humole  petition.  No 
violence  was  used  by  them.  I  cannot  state 
the  average  rate  of  wages  in  that  neigh- 
bourhood. The  labourers  in  my  employ 
are  wood  cutters.  They  are  paid  by  the 
work.  I  do  not  think  the  mob  of  fifty 
used  improper  language.  This  is  the  first 
time  I  ever  heard  of  The  Prompter.  I  had 
no  complaints  of  the  effects  or  the  paper. 
I  was  three  weeks  either  at  Midhurst  or 
Fetworth  swearing  in  special  constables, 
in  conjunction  with  my  brother  magis- 
trates. I  saw  one  mob  of  aboat  one 
hundred  and  fifty. 

Did  you  see  any  illegal  act  committed 
by  the  mob  P — I  state  the  fact.  It  is 
illegal,  if  circumstances  are  allowed  to  be- 
long to  it.    About  one  hundred  and  forty 
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labouring  parishioners,  who  came  a  dis- 
tance of  about  Bix  miles,  and  brought  the 
farmers  of  the  parish,  as  they  told  me, 
prisoners.  I  was  then  on  my  way  to  Pet- 
worth,  and  they  told  me  they  had  brought 
tho  farmers  prisoners  to  ascertain  from 
Mr.  Polnh's  steward  what  reduction  of 
rent  he  meant  to  make.  Mr.  Fointz  is  a 
gentleman  of  large  landed  property.  The 
steward  was  in  the  midst  of  tnis  mob.  I 
cannot  say  on  what  date  this  was.  1 
could  not  swear  it  was  before  the  25th  of 
November. 

By  the  Court :  "Were  you  tho  chairman  of 
the  quarter  sessions  at  Midhurst  at  the  time 
they  were  swearing  in  special  constables  ? 
— There  was  no  session  then.  I  am  tho 
chairman  of  tho  quarter  sessions.  I  have 
just  now  returned  from  them,  and  have 
tried  all  the  prisoners  engaged  in  the  riots 
below  Chichester.  There  have  been 
fifteen  convicted  for  riot.  Eleven  men 
were  tried  on  one  indictment.  That  was 
for  acts  arising  out  of  the  17th  to  the  18th 
of  November,  assembling  in  large  quanti- 
ties and  breaking  machines  in  the  night 
time.     I  tried  several  cases  of  riot. 

(His  Majesty's  Proclamation  of  the  23rd 
of  November  1830,  relative  to  illegal 
demands  for  increase  of  wages,  the  de- 
struction of  property,  &c.,  in  various  parts 
of  the  kingdom,  and  olTering  a  reward  of 
50Z.  on  the  conviction  of  persons  guilty  of 
the  said  off'ences,  or  500/.  upon  the  con- 
viction of  incendiaries),  &c.,  was  hero  put 
in  and  read.) (a) 

Defence. 

Defendant :  Gentlemen  of  the  jury,  that 
I  feel  some  difiBculty  in  stating  my  case 
to  you,  I  most  freely  acknowledge ; 
but  I  can  assure  you  that  that  difficulty 
is  not  associated  with  any  fear  on  my 
part  connected  with  this  case,  but  con- 
nected altogether  with  the  weight  of 
and  with  the  importance  of  the  subject 
distinct  from  myself.  If  you  can  give 
me  credit  for  feeling  that  in  this  case 
I  put  myself  out  of  it,  and  that  I  plead 
here  for  a  more  important  question  than 
anything  that  can  be  connected  with 
myself,  I  assure  you  that  will  but  do  me 
justice.  Tho  subject  is  of  the  highest 
importance,  not  as  connected  with  an 
individual,  but  I  may  say  as  connected 
with  the  whole  affairs  of  this  country. 
The  difficulty,  gentlemen,  under  which 
I  labour  is  not  in  the  absence  of  matter  of 
defence,  but  in  knowing  what  to  select 
first.  I  felt  before  coming  into  this  Court 
that  I  had  most  ample  matter  of  defence  ; 
but  I  assure  you  that  I  now  feel,  after  all 
the  evidence  that  has  been  given  on  the 


(a)  The  London  Gazetle,  1830,  p.  2514. 


subject,  that  that  amount  of  defence  has 
certainly  increased.  I  did  expect  that 
something  like  a  more  formidable  case 
would  be  made  out  against  me  than  has 
been  made  ;  and  I  think  I  shall  have  no 
difficulty  in  throwing  back  the  charges  of 
that  indictment  which  apply  to  me  on 
those  persons  who  have  been  associated  in 
getting  up  that  indiatment.  The  indict- 
ment charges  me  with  being  a  wicked, 
malicious,  seditious  person,  and  many 
other  otlensive  epithets.  It  charges  that  I 
have  published  that  paper  under  the  worst 
motives  that  can  be  imputed  to  any  indi- 
vidual, motives  which,  if  correctly  stated, 
I  have  no  hesitation  at  all  in  saying 
would  be  in  their  character  worse  than  the 
crimes  to  which  they  refer.  But,  gentle- 
men, I  have  no  difficulty  in  showing  you 
that  I  have  not  published  that  paper  under 
any  such  motives,  and  I  think  I  shall  be 
able  to  make  it  clear  to  you  that  not  only 
is  my  motive  in  that  paper  connected  with 
the  state  of  the  country  mildly  stated,  but 
that  it  is  even  the  most  mildly  stated  of 
all  the  public  statements  on  the  subjects 
at  the  time  to  which  that  paper  refers.  I 
am  prepared  with  evidence  of  that  kind, 
and  I  think  the  evidence  that  has  been 
oflFered  to  the  Court  on  the  part  of  the  pro- 
secution has  not  gone  at  all  to  substantiate 
the  accusations  against  me  in  the  indict- 
ment. 

The  learned  gentleman  who  opened  the 
case  spoke  of  the  liberty  of  the  press  ;  and 
he  knew  well  and  he  felt,  I  have  not  a 
doubt,  that  in  this  case  much  can  be  said 
with  regard  to  the  subject  of  the  liberty 
of  the  press.  I  do  not  exactly  concur  in 
the  conclusion  which  he  wished  you  to 
draw  on  that  subject,  that  the  liberty  of 
the  press  would  in  some  measure  depend 
on  the  character  of  the  conductor.  That  is 
not  exactly  a  fair  view  of  the  case,  because 
that  gentleman's  judgment  of  the  charac- 
ters of  the  conductors  of  the  press  may  differ 
from  yours,  and,  therefore,  it  is  not  fair.  The 
high  ground  on  which  I  proceed  is,  and  I 
put  it  upon  its  whole  strength,  that  it  is 
not  fair  for  any  man  or  any  set  of  men  to 
set  themselves  up  in  judgment  as  to  what 
shall  or  shall  not  be  the  amount  of  the 
liberty  of  the  press.  So  long  as  men 
write  on  measures,  so  long  as  they  write 
on  systems,  or  merely  describe  matters  of 
common  occurrence  without  imputations 
on  individuals,  so  long,  I  say,  in  the 
conducting  of  the  press  men  should  bo 
free  to  conduct  the  press  without  being 
liable  to  that  accusation  which  I  have 
been  made  liable  to  this  day.  The 
course  and  nature  of  my  defence,  the 
moral  of  my  defence,  will  be  this : — I  have 
to  show  you  that  the  moral  of  my  pub- 
lication does  not  offend  the  laws  of  this 
country,  that  the  character  of  the  publi- 
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cation  does  not  offend  the  laws  of  this 
country,  nor  has  it  had  a  tendency  to 
produce  any  mischief,  allowing  mischief 
to  have  been  produced,  in  this  country. 

After  the  gentleman  had  finished  his 
observations,  he  stated  to  you  that  he 
thought  the  subject  required  no  comment 
firom  him ;  that  is,  after  he  had  heaped  on 
me  the  most  offensive  epithets,  that  the 
language  would  allow  him,  he  said  there 
is  no  occasion  to  say  anything  more  about 
it.  Now,  I  have  this  matter  of  complaint 
against  that  gentleman,  that  it  would  be 
letter  if  he  had  spared  his  epithets,  and 
had  introduced  something  in  the  shape  of 
ar^ment,  and  something  in  the  shape  of 
evidence  also,  to  have  supported  the  accu- 
sations of  the  indictment.  To  tell  you 
that  I  am  a  vain  man,  to  tell  you  that  I 
am  a  wicked  and  a  malignant  man,  is 
proof  of  nothing.  He  has  proved  nothing 
of  that  kind,  and  therefore  the  indictment, 
I  may  say,  stands  certainly  at  this  moment 
unsupported  by  any  evidence  that  has 
been  offered  to  you,  either  in  the  argument 
of  the  counsel,  or  in  the  evidence  that  has 
been  presented  to  the  Court. 

Now,  the  gentleman  has  told  you  that 
he  shall  reserve  himself  for  any  observa- 
tions in  reply.  I  am  not  sure  whether  the 
practice  of  the  Court  will  allow  that.  I 
know  that  the  case  is  treated  as  a  prose- 
cution on  the  part  of  the  AUomey-GeneraX ; 
but  I  have  vet  to  learn,  if  I  do  learn,  that 
any  counsel  for  a  prosecution  of  this  kind 
has  a  right  to  reply  to  my  observations. 
I  know  mat  of  late  it  has  been  disputed 
with  regard  to  the  Attorney'Oeneral,(a)  I 
have  seen  it  of  late  allowed  on  the  part  of 
the  Court  with  respect  to  the  Attorney' 
Chnerdl,  but  I  have  no  recollection  that  it 
was  ever  allowed  to  any  ordinary  counsel 
conducting  a  prosecution.  I  rather  think 
the  practice  has  not  been  of  that  kind, 
that  in  fact  the  gentleman  has  no  ri^ht  to 
reply  to  my  observations.  The  justice  of 
the  case  on  his  part  would  be  to  put  you 
in  possession  or  what  he  has  to  charge 
against  me,  and  to  put  me  in  possession  of 
the  means  of  answering  that  charge  ;  and  it 
will  be  a  matter  of  great  injustice  if  he  is 
to  come  again,  after  I  have  said  all  I  can  be 
allowed  to  say  to  you,  for  I  shall  take  the 
present  opportumty,  as  I  shall  not  be 
allowed  another  opportunity.  It  will 
come  in  the  shape  of  a  second  accusation, 
when  I  have  not  the  means  of  making  a 
defence,  if  he  makes  that  reply  which  ne 
threatened  to  make. 

I  should  have  expected  that  a  gentle- 
man conducting  a  case  of  this  kind 
would  have  come  into  Court  with  some- 
thing like  an  acquaintance  with  his  sub- 
ject.   But  I  have  this  to  allege  against 


(a)  I  St.  Tr.  N.S.  46  n,  and  Appendix  E. 


the  gentleman  who  has  opened  the  subject 
of  the  indictment  to  you,  that  he  does  not 
rightly  understand,  or  if  he  does  under- 
stand he  has  not  rightly  stated,  what  may 
be  termed  the  general  law  of  this  country. 
He  told  you  that  we  have  lived  happy  under 
a  moderate  constitutional  monarchy,  and 
that  a  time  never  was  in  this  country  when 
there  was  not  a  constitutional  monarchy. 
Now,  from  a  gentleman  who,  I  understand, 
is  the  author  of  a  History  of  England,  and 
who  has  been  so  many  years  pleading  in 
our  Courts,  I  should  have  expected  better 
knowledge  even  of  that  subject,  for  it  has 
been  decided  and  I  claim,  or  I  submit 
rather  to  the  Court,  to  sanction  my  obser- 
vation, that  the  law  of  this  country  does 
not  know  a  constitutional  monarchy,  but 
that  the  law  knows  a  chief  magistrate  of 
the  country  under  the  title  and  in  the 
character  of  a  king.  Mr.  Home  TooTce, 
during  one  of  his  prosecutions,  argued  that 
case  to  the  satisfaction,  I  believe,  of  the 
Court  (a),  and  the  character  in  which  the 
chief  magistrate  of  this  country  is  known 
is  in  the  character  of  a  king  surrounded 
by  republican  institutions ;  and  you  will 
find  in  all  the  old  law  books  on  the  subject 
that  the  country  (that  is  the  government 
of  the  country)  is  more  frequently  described 
as  a  commonwealth  ana  as  a  republic, 
than  it  is  described  even  as  connected 
with  the  office  of  king.  That  the  office  of 
king  is  of  great  antiauity  in  this  country 
is  not  to  be  doubtea.  "We  can  scarcely 
refer  to  a  time  when  it  was  not;  but 
exceptions  have  arisen,  and  a  mere  re- 
ference to  that  which  was  called  the 
Commonwealth  of  the  country  between 
the  reigns  of  Charles  1  and  Charles  2  cer- 
tainly should  have  saved  that  observation, 
that  the  time  was  not  when  there  was  not  a 
constitutional  monarchy  in  the  country. 
But  what  I  have  to  rest  on  with  reference 
to  that  point  is,  that  the  law  of  this 
country  aoes  not  speak  of  a  constitutional 
monarchy,  but  that  it  speaks  of  a  king, 
and  also  of  a  commonwealth  and  a 
republic,  and  the  real  state  of  the  govern- 
ment is  or  should  be  that  which  France 
now  presents  to  the  world,  a  king  sur- 
rounded by  republic  institutions ;  that  is, 
a  king  surrounded  by  a  legislature  emanat- 
ing from  the  people  themselves.  Whether 
the  thing  be  so  or  not  in  reality  is  another 
question.  It  is  so  in  principle.  It  is 
so  generally  stated  in  the  law  books 
of  this  country.  Therefore,  the  gentle- 
man has  mistated  to  you  what  he  has 
stated  on  the  subject  of  constitutional 
monarchy.  He  has  done  it,  certainly, 
for  the  purpose  of  aggravating  the  case 
against  me,  and  aggravating  it  without 

(a)  This  reference  has  not  been  found. 
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the  necessary  principle  of  justice  that 
should  be  associated  with  that  aggravation. 
The  gentleman  insinuated  that  I  have 
made  an  attack  on  the  person  of  the  King. 
Now,  there  is  nothing  of  the  kind  what- 
ever on  the  face  of  the  record.  He  says 
the  King  is  a  good  man,  and  has  not 
offended.  I  say  the  same  thing.  I  have 
no  objection  to  make  a  fair  admission  that 
in  the  character  of  the  present  King  I 
know  nothing  wrong.  I  know  nothing  in 
him  but  that  which  I  can  respect.  I  do 
respect  what  I  know  of  him.  In  the 
publication  now  before  the  Court  I  have 
not  said,  nor  in  any  other  publication  have 
I  ever  said,  anything  impeaching  the 
character  of  the  King.  Therefore  the 
character  of  the  King  must  be  put  out  of 
the  (juestion.  The  charge  is  confined 
altogether  in  that  part  of  the  indictment 
to  what  is  said  in  the  publication  as  to  a 
constitutional  monarchy.  As  it  stands  in 
the  indictment,  you  can  scarcely  make  out 
that  the  constitutional  monarchy  spoken 
of  is  the  monarchy  of  this  country.  How- 
ever, I  shall  come  to  that  part  of  the 
subject  by  and  by,  when  I  introduce  the 
publication  to  you. 

Another  observation  of  the  gentleman  I 
thought  altogether  incorrect,  for  he  in- 
sinuated than  it  was  possible  for  an  indi- 
vidual, and  such  an  individual  as  myself, 
to  insult  persons  in  authority,  to  use  ribald 
language  towards  them.  Now,  that  might 
also  have  been  spared,  because  there  is 
nothing  of  that  tendency  on  the  face  of  the 
indictment,  and  it  is  not  fair,  I  say  it  is  a 
matter  of  injustice,  I  say  also  that  the 
Court  ought  to  have  interfered  in  such  a 
case,  and  to  have  arrested  observations  of 
that  kind  while  they  were  being  made, 
because,  if  we  could  suppose  you  to  be  so 
weak  (and  I  do  not  suppose  you  to  be  so 
weak)  as  to  be  incapable  of  discriminating 
as  to  what  is  and  what  is  not  proper 
language  applied  to  this  Court,  the 
gentleman's  language  of  course  is  calcu- 
lated to  make  a  very  great  impression. 
But,  feeling  as  I  do,  that  you  are  gentle- 
men capable  of  discriminating,  cai)able  of 
weighing  the  language  of  any  individual 
in  this  Court,  you  will,  of  course,  discard 
from  your  mind  any  improper  impressions 
arising  from  the  language  of  the  counsel 
for  the  prosecution ;  and  should  it  be  so 
decided  by  the  Court  that  the  counoel  has 
the  right  to  reply  to  me,  I  beg  of  you  to 
keep  in  mind  that  the  reply  will  come  in 
the  shape  of  a  new  accusation,  and  you  are 
bound  to  be  especially  careful  how  you 
allow  that  new  accusation  to  weigh  on 
your  mind  when  you  see  that  I  shall 
have  no  means  whatever  of  replying  to  it. 
It  is  a  matter,  in  the  first  place,  I  may 
say,  illegal  to  put  a  man  upon  his  trial  for 
such  a  case  at  all ;  and  if  the  Court  had 


allowed,  or  if  the  Court  had  thought  it  the 
proper  time  that  I  should  have  gone  into 
the  argument  at  that  time,  I  was  prepared 
with  something  like  a  lengthy  argument 
upon  the  subject,  by  means  of  which  I 
hoped  that  I  might  even  have  spared  you 
the  pain  to  enter  into  an  inquiry  on  the 
subject.  Now.  that  which  the  Court  ob- 
jected to  hear  I  still  feel  it  proper  matter 
for  you,  the  jury,  to  hear,  for  you  have 
not  only  to  inquire  as  to  matters  of  fact, 
but  you  have  to  inquire  also  as  to  matters 
of  law,  and  anything  that  I  can  present  to 
you  connected  not  only  with  matters  of 
fact  but  with  the  matters  of  law  is  proper 
matter  for  your  consideration. 

Gentlemen,  of  course  by  report  you  are 
aware  that  this  is  not  the  first  time  that  I 
have  stood  on  trial  for  what  is  called  a 
libel, (a)  and  I  allude  to  the  circumstance 
because  on  a  former  occasion,  when  I  stood 
in  the  Court  of  King's  Bench  before  the 
present  Lord  Chief  Justice,  I  entered  at 
the  commencement  of  the  case  a  sort 
of  protest,  perhaps  not  correctly  made, 
but  made  in  the  best  form  that  I  could 
enter,  a  verbal  protest  against  the  pro- 
ceedings about  to  take  place  upon  the 
ground  of  what  I  considered  its  illegality. 
It  was  taken  most  courteously  by  the 
Lord  Chief  Justice  of  that  Court  upon  that 
occasion,  and  he  said, — **Sir,  if  you  are 
prepared  to  argue  the  matter  with  me,  and 
to  show  that  the  indictment  has  no  founda- 
tion in  law,  I  am  ready  to  hear  you,'* 
And  I  confess  upon  that  occasion  I  was 
not  then  prepared  to  argue  so  great  a 
point.  At  that  time  I  allowed  that  part  of 
it  to  go  by,  and  I  went  into  a  general 
defence  of  the  publication.  But  I  did 
expect  to  hear  from  the  judge  that  I  might 
have  been  allowed  to  arrest  the  proceed- 
ings before  it  went  to  the  jury  on  the 
ground  of  its  illegality. 

The  Kecordeu  :  There  might  have  been 
a  state  of  things  in  which  you  might 
have  argued  that  the  indictment  itself 
had  no  foundation  in  law.  You  might 
have  done  that  by  demurring  to  the 
indictment,  and  then  you  would  have 
admitted  the  fact  of  publication.  But  if 
you  put  yourself  before  the  jury,  you 
cannot  argue  that  what  is  alleged  to  be  a 
libel  is  not  matter  of  legal  prosecution. 
But  you  can  only  make  use  of  that  argu- 
ment in  arrest  of  judgment.  You  might 
have  demurred  to  the  indictment,  and  you 


(a)  The  Defendant  was  tried  in  1819  before 
Abbott,  C.J.,  and  a  special  jury  for  publishing  a 
blasphemous  libel,  lie  was  convicted  and  Ben- 
teuced  for  this  and  another  blasphemous  libel  to 
pay  a  fine  of  1,500/.  and  to  be  imprisoned  for 
three  years.  3  B.  &  Aid.  161 ;  Holyoake's  Life 
and  Character  of  Richard  Carlile,  12. 
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would  have  admitted  the  fact  of  publica- 
tion and  stood  upon  the  law,  but  in  the 
present  course  you  can  only  make  use  of  it 
in  arrest  of  judgment. 

DefencUmt :  1  hope,  then,  I  have  lost  no- 
thing by  deferring  the  case. 

The  Becobdeb  ;  Certainly  not ;  suppos- 
ing the  jury  should  find  a  yerdict  against 
you,  you  are  at  liberty  to  sajr  that  this 
indictment  is  not  sustainable  in  law,  be- 
cause it  alleges  no  illegal  act. 

Defendant :  Then,  gentlemen,  I  still  fear 
that  it  is  matter  of  justice  to  myself  that  I 
should  make  you,  the  jury,  acquainted 
with  the  whole  case  and  the  whole  bearing 
of  prosecutions  for  libel,  because  if  you 
perceive  that  they  are  not  properly 
founded  in  law,  of  course  you  have  a 
judgment  to  give  upon  that  subject,  and  I 
think  I  am  correct  in  putting  that  matter 
fairly  under  your  consideration.  Many 
things,  gentlemen,  have  been  considered 
law  in  this  country,  or  at  least  persons  have 
acted  under  the  presumption  of  their  being 
matter  of  law,  until  some  individual  has 
arisen  up  to  resist  them  as  a  matter  of  law. 
I  need  only,  to  assure  you  of  it,  mention 
the  case  of  Ship  Money.  In  the  reign 
of  Charles  1  the  allegation  was  that 
the  King  could  legally  raise  money  with- 
out, I  believe,  the  consent  of  Parliament, 
and  the  contrary  position  was  never  pre- 
sumed until  it  was  taken  up  by  the 
celebrated  Hampden.  Of  course  you  are 
all  sufficiently  read  in  the  history  of  the 
country  to  know  that  Hampden  arrested 
that  which  was  an  illegal  act  on  the  part 
of  the  King  in  raising  Ship  Money  without 
the  consent  of  the  Parliament.  There  is 
another  point,  which  will  apply  better  to 
the  case,  I  am  about  to  introduce  to  you, 
and  that  is  that  general  warrants  were 
supposed  legal  in  this  country  till  the 
celebrated  Mr.  Wilkes  resisted"  them  and 
obtained  a  verdict  in  the  Court  of  Com- 
mon Pleas,  (a)  About  the  middle  of  the 
last  century  general  warrants,  which  had 
been  deemed  legal,  were  then  .  declared 
illegal.  The  case  which  I  shall  endeavour 
to  make  out  to  you  is,  that  prosecutions  for 
libel  on  general  subjects  such  as  this,  dis- 
cussing matters  connected  with  the  affairs 
of  the  country  and  not  defamatory  with 
regard  to  the  person,  are  not  matters  pro- 
perly to  be  indicted.  With  regard  to  the 
history  of  prosecutions  of  this  kind,  I  had 
better  allow,  and  of  course  if  I  did  not  allow 
it,  you  would  immediately  perceive,  that 
the  practice  of  the  courts  has  been  con- 
trary to  that  which  I  stated  to  you  ;  but,  as 
I  have  referred  to  cases  where  the  practice 
of  the  couits  has  been  in  some  measure 
contrary  to  the  law  of  the  country,  so  also 
I  feel  that  I  have  a  right  even  at  this  late 


(a)  Wiikes  v.  Wood,  19  St.  Tr.  1153. 
o    55360. 


period  to  arrest  the  judgment  of  the  Court 
m  cases  of  libel  if  they  are  not  fairly  sus- 
tainable in  law.  The  nrst  thing  known  of 
prosecutions  for  matters  of  lioel  in  re- 
ference to  affairs  of  State,  I  believe,  may  be 
dated  so  far  back  and  no  further  than  the 
existence  of  that  which  is  called  the  Star 
Chamber ;  and  perhaps  it  may  be  well  to  go 
to  a  period  antecedent  to  that,  and  to  sup- 
pose, as  of  course  we  may  naturally  sup- 
pose, that  before  the  era  of  printing,  affairs 
of  government  were  not  discussed  as  they 
now  are  discussed,  and  therefore  prosecu- 
tions for  libel  could  not  have  existed.  But 
as  that  which  is  called  the  Common  Law  of 
this  country  had  existed  before  the  time 
of  printing,  and  as  nothing  can  be  called 
the  Common  Law  which  has  been  intro- 
duced subsequently  to  the  time  of  printing, 
I  think  there  is  a  case  made  out  to  show 
you,  unless  there  are  statutes  which  define 
what  libel  means  and  what  the  law  of 
libel  is,  there  is  in  fact  no  m*oceeding  here 
according  to  the  law.  The  indictment 
does  not  refer  to  any  statute  whatever ; 
but  the  presumption  is  that  I  have 
offended  the  Common  Law  of  the  country. 
Now  it  will  be  necessary  for  the  lawyers 
to  show  to  you  that  cases  of  libel  are 
properly  associated  with  the  Common  Law, 
that  is  to  say,  cases  of  public  libel  of  this 
kind — for  I  beg  you  to  draw  a  great  dis- 
tinction between  defamation  of  persons  and 
discussion  on  matters  of  justice,  between 
that  which  treats  of  the  affairs  of  the 
country  and  that  which  applies  to  individual 
character.  There  is  a  great  distinction,  and 
that  distinction  is  necessary  to  be  drawn. 
We  may  suppose,  and  correctly,  that  the  in- 
troduction of  printing  in  this  country  was 
the  period  at  which  anjrthing  like  a  public 
discussion  was  first  carried  on  on  the  affairs 
of  government,  that  is,  that  individuals  un- 
connected with  the  government  took  upon 
themselves  to  write  and  to  print  matters 
in  relation  to  the  affairs  of  the  country. 
The  period  assigned  to  Common  Law,  I 
believe,  has  been  decided,  that  is  to  say, 
that  nothing  that  can  have  transpired 
subsequent  to  the  time  of  Bichard  I. 
shall  be  considered  matter  connected  with 
Common  Law 

The  Becobder  :  Common  Law  was  long 
before  that. 

Defendant:  I  allow  that  Common  Law 
existed  from  time  immemorial.  But  the 
courts  have  decided  that  anything  that 
can  possibly  have  arisen  since  the  time 
of  ttichard  I.  is  not  properly  con- 
nected with  the  Common  Law,  oecause 
when  new  matters  were  being  introduced 
into  the  practice  of  the  law  courts  of  this 
country  as  matters  of  law,  and  these 
matters  were  called  matters  of  Common 
Law,  they  became  matters  of  dispute,  and  I 
believe  there  is  an  especial  statute  which 
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has  fixed  the  period  of  common  law  to  be 
anterior  to  the  time  of  Richard  I.  The 
era  of  printing,  the  era  of  discussing 
affairs  of  Government,  that  era  which  may 
be  considered  the  libel  era  (to  use  an  ex- 
pressive phrase  upon  the  subject)  is 
certainly  subsequent  to  the  time  of 
Richard  I.  Blaclcsiojie,  who  is  con- 
sidered to  be  a  great  authority  in  mat- 
ters of  law,  has  laid  down  in  his  de- 
finition— Bluchstone^s  definition  of  law  I 
do  not  put  in  so  much  as  an  authority  as 
something  favourable  to  the  view  that  I 
am  about  to  take — Blackstone*8  definition  of 
law  is  that  **in  its  most  clear  and  compre- 
hensive sense  it  signifies  a  rule  of  action ; 
and  is  applied  indiscriminately  to  all  kinds 
of  action,  whether  animate  or  inanimate, 
rational  or  inational.'*  I  do  not  exactly 
like  that  definition,  (a)  But  we  will  take 
it  as  a  rule  of  action.  The  law  supposes 
something  laid  down  by  which  an  in- 
dividual is  to  be  guided.  There  is  another 
sense  in  which  the  word  **law**  is  to  be 
taken.  Etymologically  speaking, it  is  drawn 
from  the  word  to  **read,"(Z;)  and  the 
inference  to  be  drawn  from  that  is,  that  law 
should  consist  of  that  which  may  be  read, 
and  in  which  every  individual  in  the 
country  may  have  an  opportunity  of  read- 
ing, or  at  least  the  educated  of  reading 
for  himself,  or  of  having  it  read  to  him ;  and 
the  great  distinction  between  that  which 
is  called  Common  Law  and  that  which  is 
called  statute  law  is  that  statute  law  is 
matter  which  may  be  read,  and  Common 
Law  is  that  which  may  not  be  read  other, 
wise  than  in  the  dicta  of  the  judges  and  in 
the  practice  of  the  court.  But  I  think  I 
have  made  out  to  vou  that  that  which  is 
called  the  law  of  lioel  cannot  be  properly 
associated  with  the  Common  Law  of  the 
country;  and  if  it  cannot  be  associated 
with  the  Common  Law  of  the  country,  then 
the  indictment  falls  to  the  ground,  because 
there  is  no  reference  in  the  indictment 
to  any  statute  offended  against. 

Gentlemen,  the  nature  of  the  law  being 
that  which  I  think  I  have  correctly  de- 
scribed to  you,  first  in  the  definition  of 
Blachstone,  that  it  is  a  rule  of  action,  and 
secondly  in  the  etymological  sense  of  the 
word  that  it  is  something  which  can  be 
referred  to,  and  which  as  a  matter  of 
justice  should  be  able  to  be  referred 
to,  by  any  individual,  I  think  I  shall 
have  no  difficulty  in  getting  you  to 
understand  that  in  the  sense  of  a  pub- 
lication of  that  which  is  called  a  libel, 
or  with  regard  to  an  individual  who  may 
be  supposed  to  have  composed  that  which 
is  called  a  libel,  there  cannot  be  properly 
Any  rule  of  action.    And  I  think  I  shall 


(a)  Commentaries,  1,  88. 

(6)  See  Skeats'  S^mological  Dictiomiry. 


show  you  by  cases  which  have  been  de- 
cided before  now,  that  he  does  it  in  some 
measure  as  a  matter  of  hazard,  and  that 
in  these  cases,  where  the  writer  refers  to 
matters  of  government,  prosecutions  insti- 
tuted under  the  name  of  prosecutions  for 
libel  have  been  in  fact  acts  of  tyranny  on 
the  part  of  that  government,  which  have 
been  from  time  to  time  carried  on,  and  as 
often  as  carried  on  certainly  and  success- 
fully  resisted.  Now,  with  reference  to 
my  own  individual  case,  I  am  a  case  for 
consideration  here  in  my  own  person. 
There  is  no  evidence  here  before  the 
Court,  but  I  speak  of  it  as  a  matter  of 
common  report,  that  I  was  proceeded 
against  by  the  Attorney- Generat  upon  an 
information  in  the  year  1819  for  the  pub- 
lication of  a  certain  book  called  a  libel. (a) 
There  was  also  brought  against  me  an 
indictment,  on  the  part  of  a  society,  for 
the  publication  of  another  book  which 
was  called  a  libel,  and  I  came  into  court 
to  defend  myself  not  so  much  on  the 
point  of  law  but  on  that  which  one  con- 
sidered a  good  defence,  on  the  inoffensive- 
ness  of  my  publications  and  in  fact  of 
their  utility  rather  than  their  injury  to 
the  public.  I  laid  claim  to  the  circum- 
stance of  their  being  moral  and  useful 
publications.  The  jury  decided  against 
me,  that  they  were  according  to  the  in- 
dictment, and  I  of  course  received  in 
consequence  of  that  the  sentence  of  the 
Court,  and  a  very  severe  sentence  it  was, 
for  the  publication  of  these  two  books. (&) 

I  still  felt,  notwithstanding  that  verdict 
of  the  jury,  and  notwithstanding  that 
sentence  or  the  Court,  rendering  that 
which  I  considered  to  be  the  error  of  the 
jury  the  error  of  the  Court,  due  to  the  habit 
ana  the  practice  of  those  connected  with 
the  law  of  the  country  rather  than  to  any 
moral  sense  connected  with  the  prosecu- 
tion— I  still  felt  that  the  publications  for 
which  I  was  then  proceeded  against  were 
such  publications  as  should  be  continued 
in  open  publication  in  the  country.  I 
persevered,  not  certainly  under  the  feel- 
ing that  I  was  resisting  the  law,  but  under 
the  feeling  that  I  was  resisting  nothing 
but  tyranny,  and  that  which  was  not  the 
law  of  the  country.  I  sustained  an  im- 
prisonment of  six  years,  as  severe  an 
imprisonment  as  ever  was  inflicted  upon 
an  individual.  I  was  deprived  of  my  pro- 
perty by  the  writ  of  the  Court.(c)  I  had  all 
the  property  I  possessed  twice  taken  from 
me.  I  do  maintain  that,  if  I  had  offended 
the  law  in  the  year  1819  on  those  two 
subjects,  then  I  ought  never  to  have  been 

(a)  See  above,  480ii. 

(^)    »        « 

(c)  See  Life  and  Character  of  Bichard  Carlile, 
by  Holyoake,  12. 
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tallowed  to  come  forth  to  the  public  to 
continue  that  offence  against  the  law. 
But  the  evidence  of  the  thing  is  this : 
that  the  books  were  on  constant  sale 
during  my  imprisonment,  and  that  the 
Government  of  the  country  having  in 
some  measure  satiated  itself  with  the 
punishment  of  my  person,  has  allowed 
me  to  go  at  large  and  removed  from  me 
the  recognizances  under  which  I  had 
received  the  sentence  of  the  Court  to  be 
on  good  behaviour  during  life.  With  the 
knowledge  that  I  was  continuing  the 
publication  of  these  books,  I  was  allowed 
to  leave  the  jail.  My  sentence  was  in 
parh  remitted,  and  I  was  allowed  to  go  at 
lar^e,  with  liberty  to  continue  the  publi- 
cations of  these  books,  for  such  has  been 
the  real  state  of  the  case.  I  have  con- 
tinued in  open  day  the  publication  of 
those  books,  and  there  is  now  no  com- 
plaint made  against  that  publication. 
Now  that  is  a  fact  to  prove  that  what 
M'e  called  proceedings  under  the  law  of 
libel  must  be  in  general  in  relation  to  those 
public  matters,  acts  of  tyranny,  and  that 
they  are  morally  and  properly  resisted  by 
any  individual  who  shall  place  himself 
under  the  hazard  of  resisting  them. 

The  Eecokdee  :  I  cannot  allow  you  to 
say  that  the  judgment  of  the  two  several 
Judges  of  the  Court  of  Law  in  this 
country,  the  highest  criminal  court  in 
this  country,  are  "acts  of  tyranny." 
I  cannot  allow  you  to  make  use  of 
any  such  an  argument  as  that.  We 
must  take  the  law  from  the  decisions  of 
Courts,  and  I  cannot  allow  you  to  use  as 
an  ar^ment  to  the  jury  that  the  Court  has 
done  injustice,  and  has  not  acted  accord- 
ing to  law ;  and  certainly  it  has  no 
reference  to  this  case.  This  case  may  be 
perfectly  free  from  blame,  and  those  two 
cases  might  be  very  rightly  imputed  to 
you,  as  they  have  been  followed  up  by  the 
judgment  of  the  Court.  But  it  can  have 
no  reference  to  this  case.  It  can  only 
weigh  rather  against  you  to  be  impeach- 
ing the  justice  and  the  law  under  which 
courts  of  justice  have  acted.  It  can  do 
you  no  good,  and  it  has  no  reference  to 
this  case. 

Defendant :  Legally  speaking,  gentlemen 
.of  the  jury,  I  am  sensible  that  the  judg- 
ment of  a  court  is  not  to  be  impeached  in 
any  other  way  than  by  process  of  law,  and 
that  it  may  not  properly,  perhaps,  be 
termed  tyranny  or  an  act  of  injustice  till 
there  has  been  a  reversal  of  that  judgment 
by  some  superior  court.  But  there  is  a 
moral  view  to  be  taken  of  it,  and  that 
moral  view  is,  that  the  act  for  which  I  was 
declared  punishable  is  an  act  for  which  I 
am  not  this  day  pxmishable ;  and  it  shows 
that  what  the  practice  of  ^e  Court  con- 
demned in  the  year  1819,  at  least  that 


which  the  AUomey- General  prosecuted  in 
1819,  the  yTQ^Qnt  Attomey-Oeneral  does  not 
think  proper  to  prosecute.  And  that  is  a 
proof  that  cases  of  this  sort  are  succes- 
sively yielded,  and  that  the  extent  of  dis- 
cussion and  the  propriety  of  discussion 
have  enlarged  from  time  to  time  with  the 
increasing  knowledge  of  the  public.  That 
is  all  that  is  necessary  that  I  should 
address  to  you  on  the  particular  subject  of 
the  law  of  the  case.  And  this  shows  that 
no  individual  exercising  what  the  gentle- 
man calls,  perhaps,  dio  liberty  of  the 
press,  or  no  individual  connectea  with  the 
press,  has  any  law  to  guide  him  when  he 
sits  down  to  write  on  any  public  subject. 
And  I  declare  to  you  that  when  I  wrote, 
and  I  acknowledge  to  you  that  I  did  write, 
the  matter  extracted  in  the  indictment, 
I  had  no  idea  at  the  moment  iliat  I  was 
offending  the  law  of  this  country,  or  that, 
upon  a  calculation  of  the  general  spirit  of 
the  press  at  the  time  I  should  be  liable  to 
be  prosecuted  for  that  publication.  And 
this  indictment,  thougn  it  did  not  alarm 
me,  certainly  came  upon  me  as  a  matter 
of  great  surprise,  because  it  is  not  conso- 
nant with  the  present  practice  of  the 
country.  It  was  not  to  have  been  ex- 
pected from  the  present  Administration ; 
it  would  not  have  taken  place  under  the 
late  Administration ;  and  I  shall  by-and- 
by  make  it  appear  clear  to  you  tJiat  I  have 
been  unfairly  selected,  that  I,  as  an  in- 
dividual and  one  of  the  many  connected 
with  the  press  of  the  country,  have  been 
unfairly  selected,  for  prosecution  in  this 
instance  when  there  were  other  cases 
stronger  than  mine,  other  matters  which 
were  more  offensive  than  mine.  If  I 
am  properly  here  to  receive  your  judg- 
ment, 1  say  every  individual  publishing 
matters  similar  to  mine  should  also  have 
been  brought  before  you  under  similar 
charges. 

The  second  point  of  complaint  with 
regard  to  the  indictment  was  this — ^you 
will  perceive  that  the  matter  of  the  in- 
dictment is  twofold.  In  the  first  place,  it 
refers  to  the  system  of  government,  and, 
in  the  second  place,  it  refers  to  some  acts 
of  individuals  in  this  country.  I  did 
complain,  and  I  do  still  complain,  that 
these  two  subjects  that  widely  differ  in 
their  nature  should  have  been  mixed  up  in 
one  count  of  the  indictment,  and  that  you 
shordd  be  called  upon  to  give  a  simple 
verdict  on  matters  totally  distinct  in  their 
character.  Now,  we  may  suppose  the 
possibility  of  one  half  of  the  jury  agreeing 
on  one  pajii  of  the  case,  and  another  part 
of  the  jury  agreeing  on  the  other.  But 
that  would  not  be  a  fair  verdict,  because 
I  evidently  stand,  in  the  moral  sense  of 
the  word,  acquitted  if  any  portion  of  the 
jury  should  feel  disposed  to  look  favour- 
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ably  upon  any  one  of  the  parte  in  the  first 
and  fourth  counts,  (f?)  And  although  the 
second  and  third  counts  do  set  forth  a 
matter  in  relation  to  the  agricultural 
labourers  distinct  from  the  matter  con- 
nected with  the  system  of  government, 
still  it  will  be  necessary  for  the  jury  in 
weighing  the  matter  to  examine  the  in- 
dictment, to  see  whether  what  I  stated  at 
the  time  is  not  proper,  as  far  as  my  com- 
plaint is  in  question — whether  the  first  and 
the  fourth  count  are  not  properly  drawn 
up,  and,  if  not,  what  is  the  merit  of  the 
second  and  third  counts. 

There  is  another  point  which  I  shall 
press  as  a  matter  of  law,  and  that  is  this :  it 
is  reouired  in  the  practice  of  our  courts  of 
law  tnat,  when  an  individual  is  put  under 
an  accusation,  the  indictment  should  so 
far  set  forth  the  matter  of  that  accusation 
as  to  put  him  in  a  fair  condition  to  make 
his  defence.  Now,  I  contend  that  the 
indictment  has  not  done  that,  for  it 
charges  a  publication.  It  has  no  reference 
whatever  to  the  title.  It  has  no  reference 
to  a  document,  whether  printed,  whether 
written,  whether  spoken.  There  is  no 
reference  to  any  particular  source  from 
which  those  words  are  derived,  so  that  I 
should  have  known  what  I  had  to  meet, 
and  that  I  should  have  been  prepared  to 
have  met  it  accordingly.  Now,  suppose 
this  caee.  The  law  supposes  every  man 
innocent  till  he  is  found  guilty.  Now, 
we  will  suppose  that  I  knew  nothing  at 
all  of  those  words,  that  I  was  entirely 
ignorant  of  any  such  publication.  In 
what  a  condition  am  I  placed  ?  Supposing 
the  allegation  had  been  that  I  had  spoken 
those  words,  then  the  time  must  have 
been  alleged  in  which  I  had  spoken  them, 
and  it  would  have  been  necessary  that  I 
should  have  prepared  myself  with  evidence 
to  have  proved  an  alibi,  or  to  prove  that 
I  said  somethirg  else,  not  that.  Then 
suppose  the  charge  had  been  that  I  had 
written  the  thing  at  a  certain  time  and 
published  it ;  the  question  would  be 
about  the  handwriting.  And  thus  you 
will  see  the  necessity  that  the  indict- 
ment should  have  been  more  explicit. 
It  should  have  set  forth  the  title  of  the 
publication ;  and  I  never  did  see  an  indict- 
ment that  did  not  set  forth  the  title  of 
the  publication.  And  there  does  appear  to 
me  to  have  been  a  studied  purpose  in 
keeping  the  title  of  the  publication,  and  in 
keeping  the  character  of  the  publication, 
or  at  least  the  description  of  the  publica- 
tion, altogether  out  of  the  indictment. 
There  is  no  allusion  to  any  particular 
pamphlet.  The  allusion  is  altogether  to 
words.  They  might  have  been  spoken, 
they  might  have  been  read,  they  might 

(a)  See  bjlow,  p.  602. 


have  been  written,  or  they  might  have 
been  printed ;  and  I  do  still  press  the 
circumstance  that  the  indictment  is  not 
drawn  up  according  to  law,  and  I  do  not 
stand  here,  technically  speaking,  prepared 
to  make  my  defence  in  the  way  in  which 
I  might  have  been  prepared  to  make  it,  if 
there  had  been  an  allegation  in  the  indict- 
ment that  I  had  published  a  pamphlet  of 
such  a  title  at  such  a  time,  and  that  that 
pamphlet  did  contain  the  words  set  forth. 
These  are  the  points  I  intended  to  introduce 
as  points  of  law,  and  I  feel  that  I  have  done 
no  more  than  I  ought  to  have  done  in 
making  you  acquainted  with  the  nature 
of  these  objections,  because  whatever 
way  I  shall  satisfy  you  that  I  have  not 
been  fairly  dealt  with,  and  whatever 
way  I  shall  satisfy  you  that  I  have  not 
been  guilty  of  the  accusation  brought 
against  me,  will  be  on  my  part  a  proper 

I  now,  gentlemen,  go  into  the  merits 
of  the  pamphlet  itself,  and  first  I  call  your 
attention  to  the  point  that  tk  is  pamphlet 
was  professedly  and  is  a  periodic^  puolica- 
tion.  This  has  on  the  face  of  it  No.  3 
only,  and  therefore,  of  course,  according  to 
the  common  proceeding  in  such  a  case  as 
this,  two  numbers  only  preceded  this 
publication.  The  first  number  of  the 
publication  is  dated  the  13th  of  November ; 
and  the  inference  I  shall  call  upon  you  to 
draw  from  that  first .  point  is  this :  It 
is  alleged  in  the  indictment  that  such 
publications  have  had  a  tendency  to 
excite  certain  people  to  do  wrong.  Now 
that  allegation  fails  entirely  as  to  date, 
because,  if  common  report  is  to  be  received, 
the  agricultural  labourers  were  in  a  dis- 
satisfied state — I  do  not  state  that  they 
had  done  any  illegal  act — but  we  know 
that  they  were  in  a  dissatisfied  state,  we 
know  that  they  had  congregated,  we  know 
that  they  had,  as  Mr.  ISoyford  (a)  told 
you,  associated,  and  had  presented  written 
papers  to  the  authorities  about  them,  and 
they  had  obtained  an  increase  of  wages 
and  an  increased  allowance  from  the  poor 
rate.  That,  I  believe,  was  matter  of 
common  notoriety,  and  before  the  appear- 
ance of  that  publication.  And,  therefore, 
what  I  have  to  say  to  you  is  that  every- 
thing connected  with  the  agricultural 
labourers  that  can  be  proved  before  the 
date  of  this  publication,  that  everything 
that  can  be  proved  as  having  happened 
between  the  13th  and  27th  of  November, 
as  far  as  common  report  went,  all  that 
was  known  before  the  publication  existed ; 
and,  therefore,  the  fair  inference  is  that 
my  publication  has  not  had  any  such 
tendency  as  is  alleged,  nor  has  it  in  fact 


(rt)  See  above,  p.  473. 
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produced  any  effect  at  all  like  the  effects 
there  alluded  to. 

Yon  might  have  noticed,  gentlemen, 
that  the  Clerk  of  the  Arraigns  m  reading 
the  matter  indicted,  expressed  a  little 
Bnrprise  at  the  fact  that  it  did  not  begin 
with  the  sentence,  that  the  matter  selected 
was  taken  from  the  middle  of  a  sentence, 
and  he  read,  as  he  thought  proper  to  read, 
at  the  time  the  beginning  of  that  sentenoe. 
I  did  not  think  it  proper  that  he  should 
read  it,  because  I  haye  to  complain  that 
there  are  broken  sentences,  or  at  least 
that  in  one  instance  there  is  a  broken 
sentence  selected,  because  the  context  of 
that  sentence  alters  the  view  of  the  matter 
selected.    The  words  are — 

**  A  constitQtional  monarchy  is  a  most  ridi- 
cnloas  state  of  Govemmect,  more  than  mimick- 
ing absolute  Monarchy,  and  perpetuating  all 
ancient  follies  and  abuses.  Eyerything  con- 
spires against  a  King  to  tell  him  that  he  is 
something  more  than  man,  and  all  that  sort  of 
flattery  is  calculated  to  unman  him,  and  to 
make  him  less  than  man.  We  want  no  mum- 
meries and  nonsense  wherewith  to  please  savages 
and  fools  in  the  present  day." 

Now,  it  would  be  a  fair  defence  on  my 
part,  and,  legally  speaking,  I  think  I  have 
a  right  to  complain,  that  as  far  as  you 
know  of  the  matter  there  is  no  reference 
to  the  monarchy  of  this  country  at  all. 
The  matter  selected  in  the  indictment, 
as  it  appears  on  the  face  of  the  indict- 
ment, is  not  matter  referring  to  the 
goYemment  of  this  country ;  but  it  refers 
generally  to  the  principle  of  a  constitu- 
tional monarchy  in  any  other  country. 
/Lb  far  as  the  matter  stands  upon  the  face 
of  the  indictment,  it  is  so.  But  I  do  not 
wish  to  put  it  upon  that  ground,  because 
I  complain  that  the  context  is  not  fairly 
taken  in  ^  and  I  acknowledge  that  the  con- 
text will  connect  the  matter  with  the 
government  of  this  country.  But,  sup- 
posing you  to  take  this  indictment  and  to 
know  nothing  but  what  appears  upon  the 
face  of  the  indictment,  I  have  a  claim  to 
your  verdict  on  the  first  and  the  fourth 
counts  in  my  favour,  on  the  ground  that 
the  matter  indicted  does  not  refer  to  the 
monarchy  of  this  country. 

I  am  sure,  gentlemen,  that  so  negli- 
gently is  that  indictment  got  up  that  it 
will  afford  room  for  a  great  deal  of  future 
legal  argument,  that  is,  supposing  you 
should  be  under  the  necessity  of  doinff 
that  which  I  hope  you  will  not  do.  And 
I  think  1  may  claim  an  acknowledgment 
that,  as  far  as  I  can  resist  that  which  I 
feel  to  be  a  wrong  (and  I  do  now  feel  that 
I  am  standing  here  to  resist  that  which 
is  wrong),  I  £all  take  up  all  the  le^l  dis- 
cussion of  the  subiect  of  this  indictment 
that  the  case  shall  require.  Now,  the 
reading  of  this  matter  as  a  whole  would 


be  this  :  I  give  a  list  of  the  members  of 
the  new  Administration,  that  Adminis- 
tration which  came  into  oflBce  about  the 
22nd  or  23rd  of  November.(a)  Then  I  find 
in  that  list  the  names  of  Lord  Albermcvrle 
and  Lord  Anson,  the  one  is  Master  of  the 
Horse  to  the  King,  and  the  other  is  Master 
of  the  King's  Dogs,  and  I  confess  perhaps 
rather  a  sportive  feeling  than  anything 
else  at  the  moment  had  excited  some- 
thing like  risibility  in  my  mind,  that  men 
forming  part  of  the  Administration  of  the 
country  should  be  holding  offices  of  that 
kind.  And  I  will  give  you  something  like  a 
proof  by  and  by  that  similar  feelings  to 
that  which  pervaded  my  mind  had  per- 
vaded the  mind  of  another  writer  on  the 
same  subject.  And  you  will  find  in  the 
*'  Times**  newspaper  of  the  same  date  as 
this  publication  matter  referring  to  the 
same  subject,  referring  to  the  King's 
household,  in  a  manner  much  more  offen- 
sive, I  am  sure,  to  every  individual  con- 
nected with  the  government  of  this 
country  than  this  matter  of  mine  can 
possibly  be. 

Then,  gentlemen,  bear  in  mind  that,  as 
far  as  the  matter  appears  on  the  indict- 
ment, there  is  no  evidence  that  the  matter 
there  selected  is  connected  with  the 
monarchy  of  this  country.  If  there  were 
evidence  of  that  kind,  and  I  have  no 
objection  to  put  in  evidence  of  that  kind, 
1  still  sav  tnat  it  is  justifiable  upon  the 
ffround  that  I  before  alleged,  which  the 
learned  gentleman  who  opened  the  subject 
to  you  did  not  fairly  state,  the  law  of  this 
country  with  regard  to  monarchy.  On 
that  ground  I  feel  that  I  am  entitled  to 
your  verdict  on  both  those  counts.  But 
there  is  a  moral  view  which  will  show  you 
that  tile  case  has  not  been  fairly  dealt 
with,  that  is  to  say,  that  the  matter  is  not 
fairly  selected  in  the  indictment,  but 
selected  for  the  purpose  of  creating  as 
much  prejudice  as  possible.  I  will  read 
the  whole  paragraph.    I  say : — 

«  Here  is  one  Lord  ( Albennarle)  to  look  after 
the  King's  horses,  and  another  (Anson)  to  look 
after  his  dogs.  Why  is  this  necessary?  Is 
there  any  danger  of  a  conspiracy  against  the  new 
Ministers  wi£  the  King's  horses  and  dogs? 
There  is,  we  believe,  a  Master  of  the  hawks, 
too!*' 

I  might  have  added  to  that,  there  was  a 
Master  of  the  Hawks  without  any  hawks 
to  look  after.    I  say  : — 

**  Would  a  Republic,  or  a  real  House  of 
Commons " 

By  which  I  mean  such  a  House  of  Com- 
mons as  we  are  to  have  when  the  Ministers 
have  reformed  it,  for  it  is  allowed  that  the 
House  of  Commons  does  not  represent  the 


(a)  Barl  Grey's  Government. 
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people  of  this  country ;  and  we  have  been 
promised  that  which  I  have  hero  calculated 
upon,  namely,  a  real  House  of  Commons. 
I  say : — 

"  Would  a  Republic,  or  a  real  House  of  Com- 
mons tolerate  such  a  nuisance  as  this  ?  " 

And  what  I  mean  by  a  **  nuisance  **  is, 
that  hero  are  men  of  great  wealth  in  this 
country,  holding  offices  of  that  character, 
meanly  taking  for  the  holding  of  those 
offices,  I  have  no  doubt,  great  sums  of 
money  annually.  Now,  I  call  that  a 
nuisance,  and  it  is  a  nuisance  certainly  in 
relation  to  tho  country  at  large,  and  it  is 
more  particularly  a  nuisance  at  this  time, 
when  the  country  is  weighed  down  with 
general  distress.     I  say : — 

"  A  list  of  oflficers  in  the  King's  household  is 
the  most  ludicrous  and  ridiculous  thing  that  can 
be  read.  It  n-ill  not  bear  mention  in  the  present 
day." 

And,  morally  speaking,  I  do  say  that  it 
will  not  bear  mention,  and  that  it  is  not  to 
bo  mentioned  without  exciting  disgust 
among  any  sensible  men  whatever.  Of 
course,  as  the  matter  referred  to  is  the 
King's  household,  and  as  the  matter 
referred  to  is  a  list  of  the  officers  of  tJie 
King's  household,  and  as  that  is  the  reason 
why  I  say  that  a  constitutional  monarchy 
is  a  ridiculous  state  of  government,  I 
shall  bo  justified  in  reading  to  you  what  is 
the  list  of  the  officers  of  the  King's  house- 
hold. I  added  that  the  circumstances 
alluded  to,  namely,  that  there  was  a  Master 
of  the  Horse  to  the  King  and  another  of 
the  Dogs — I  say  that  that 

"  is  of  itself  an  evidence  that  a  constitutional 
monarchy  is  a  most  ridiculous  state  of  govern- 
ment more  than  mimicking  absolute  monarchy 
and  perpetuating  all  ancient  follies  and  abuses." 

Tho  ancient  follies  and  abuses  are  of 
course  those  offices  which  I  consider  to  be 
improper  offices  in  the  King's  household. 
And  when  I  say  that : — 

"We  "want  no  mummeries  and  nonsense 
wherewith  to  please  savages  and  fools  in  the 
present  day," 

That  of  course  reads  rather  ofibnsively 
in  the  way  in  which  it  stands  in  the  in- 
dictment, supposing  you  connected  it  with 
the  Government  of  this  country.  But  it 
does  not  read  offensive  when  you  read 
the  context,  for  I  tell  you  what  we  do 
(vant : — 

"  We  want  public  oflBcers  who  shall  really  be 
men  of  business.  We  want  labouring  men  to 
carry  on " 

By  which  I  mean  men  who  will  take 
the  offices  and  do  the  duties  of  the 
officers  1^9. 

"  We  want  labouring  men  to  carry  on  the 
affairs  of  government,  who  shall  be  paid  for 


their  labour  and  for  their  labour  only.  Let  us 
see  what  the  Whigs  will  do  to  make  their  con- 
stitutional monarchy  appear  decent  to  the 
brightening  eye  of  the  pubUc." 

By  which  I  say  that  I  am  ready  to  wait 
to  see  what  benefit  the  new  changes  will 
bring. 

Now  that  is  the  spirit  of  the  whole  of 
that  article ;  and  to  show  you  that  I  was 
not  rash  in  this  matter,  that  I  had  not 
boon  more  rash  than  other  individuals, 
that  I  wrote  under  that  common  feeling 
that  appeared  to  have  excited  the  press 
generally  at  that  time,  you  will  find  that 
the  matter  which  I  have  read  to  you  is 
mild  and  inoffensive  as  compared  with 
matters  which  I  shall  read  to  you  from  a 
paper  that  has  roally  some  influence  in  the 
country,  and  from  a  paper  that  is  gener- 
ally read  in  the  country,  that  is  per- 
haps more  extensively  read  than  any 
other  paper  in  every  district  in  the 
country.  Now  it  appears  that  the  editor 
of  the  **  ^mes  "  newspaper,  whon  writing 
on  that  date  of  November  the  27th,  had 
occasion  to  make  allusion  to  the  same 
circumstances  then  passing,  that  is  to  the 
formation  of  the  new  Administration  ;  and 
he  in  almost  the  same  words,  or  if  not  in  the 
same  words  at  least  in  the  same  feeling, 
expressed  his  disgust  at  the  King's  House- 
hold in  language  much  more  offensive 
than  that  which  I  used  in  expressing  that 
which  was  my  disgust,  and  which  is  still 
my  disgust.  In  a  leading  article,  and 
in  a  very  forcible  article,  written  on  the 
subject  of  the  formation  of  the  new 
Cabinet,  there  is  this  most  striking  para- 
graph; and  I  do  charge  it  upon  the 
parties  who  have  got  up  this  prosecution, 
supposing  it  to  emanate  from  the  Attorney- 
General  or  the  Solicitor  to  the  Treasury 
conducting  this  prosecution — I  have  reason 
to  suppose  that  it  is  by  order  of  the 
Administration — and,  therefore,  I  do 
complain  that,  if  I  am  to  suffer  anything 
in  consequence  of  that  publication,  injus- 
tice would  be  done  to  me  unless  other 
parties,  having  more  influence  than  me, 
are  not  put  uuder  the  same  state  of 
things.  Now  here,  gentlemen,  was  the 
language  of  the  "  Times "  newspaper, 
with  reference  to  that  same  Royal  House- 
hold, published  on  tho  same  day  and 
written    about    the     same    time.     After 

having  made  severe  complaints,  it  says : 

"Again,  was  there  ever  such  a  nest  of 
voracious  vermin  as  the  Koyal  Household  ?  " 

Now,  what  can  be  language  inore  offen- 
sive than  that  P  I  have  no  hesitation  in 
saying  that  I  am  incapable  of  using  lan- 
guage of  that  kind,  because  it  is  below  my 
taste.  It  cannot  be  shown  that  I  have 
ever  used  language  of  that  kind  in  any 
publication.  I  am  generally,  when  writing. 
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writing  upon  a  system,  and  not  writing  in 
that  offensiye  personal  sense.  Here  is  a 
description  of  the  iioyal  Household  as  a 
"  nest  for  voracions  vermin,"  and  if  you 
weigh  the  moaning  of  those  two  words 
you  cannot  find  any  words  more  offensiye. 
And  I  do  feel  that  if  I  am  indicted 
I  am  not  properly  indicted  unless  the 
editor  of  the  *'  Times  "  is  also  indicted  for 
this  article.  The  editor  puts  the  question, 
•*  What  use  has  the  King  of  England  for  a  set 
of  Lords?" 

He  does  not  attack  the  King  of  England, 
and  I  do  not  attack  the  King  of  England. 
I  acknowledge  that  I  have  no  cause  of 
complaint  against  the  present  Elin^.  I 
lament  that  he  is  not  connected  with  a 
hotter  system  of  things.  I  have  no 
personal  feeling  towardis  the  King  or 
towards  any  members  connected  with  the 
government  of  this  countrjr.  I  treat  of 
the  system  only>  and  I  maintain  that  I 
have  treated  of  it  as  a  man  should  treat  of 
it.  I  have  treated  of  it  at  least  as  an 
honest  man.  I  have  said  nothing  more 
than  I  was  justified  in  saving.  I  said  it, 
I  ought  to  have  said  it,  and  I  shall 
persevere  in  saying  it.  The  editor  of  the 
•*  Times '*  BBkjB  I — 

"  What  use  has  the  King  of  England  for  a  set 
of  LordSi  by  way  of  menial  servants,  aboat 
bun?" 

That  is  the  very  question  I  put  in  my 
paper.  Is  it  not  derogatory  to  the  cha- 
racter of  men  who  are  in  fact  heredi- 
tuy  legislators  in  this  country  to  be  filling, 
even  in  the  Household  of  the  King,  such 
offices  as  the  care  of  horses,  and  the  care 
of  dogs,  and  the  care  of  hawks  P  I  say  it 
is  derogatory.  It  is  derogatory  to  common 
sense,  and  it  is,  as  I  described  it  in  that 
publication,  but  not  as  it  appears  in  the 
mdictment.  It  is  a  "nuisance."  The 
"Times**  says:— 

**  What  use  has  the  Kins  of  England  for  a  set 
of  Lords,  by  way  of  menial  servants,  about  him  ? 
Hereditary  legislators,  judges  over  a  free  people, 
yet  domesties  of  a  limited  monarch,  at  so  many 
thousands  each  per  annum  for  wearing  out  their 
lives  in  irksome,  yawning  attendance  on  a  king 
who  feels  oppressed  by  their  contiguity  to  his 
person  ?  "(a) 

I  can  readily  believe  that  the  King 
would  wish  to  get  rid  of  them.  I  believe 
that  any  rational  and  thinking  man  would 
rather  be  free  from  such  offices  as  these ; 
that  the  svstem  is  forced  U})on  the  King ; 
and  that  ne  does  not  adopt  it  in  any  other 
sense  than  that  he  has  not  the  power  to 
alter  it.  Therefore,  I  wish  you  should 
hour  in  mind  that  I  have  not  published 
anything  offensive  with   regard    to   the 

(a)  See  '*  TheExtraordinary  Black  Book,''  587. 


person  of  the  King ;  and  I  now  declare  to 
you  that  I  have  no  personal  feeling  towards 
the  King,  nothing  that  could  be  deemed 
offensive,  and  nothing,  if  the  King  were  to 
know  all  that  I  have  published  upon  the 
subject,  that  would  at  all  offend  him. 

Then,  gentlemen,  I  cannot  call  it  evi- 
dence— it    may    not    be    legal   evidence, 
perhax>s,  for  me  to  put  this  newspaper  into 
the  case.    But  there  is  enough  or  moral 
evidence  in  the  matter  to  assure  you  that 
I  have  not  made  this  paper,  that  it  is  in 
fact,  the  paper  which  was  circulated  as 
the  **  Times     newspaper  on  the  27th  of 
November,  and  that  it  does  contain  matter 
which,  supposing  mine  to  be  offensive,  is 
a  thousanafold  more  offensive  than  that 
which  I  have  published,  because  I  declare 
to  vou  that  it  is  below  my  taste  to  uso 
such  language  as  is  used  in  that  paper  on 
the  same  subject.    It  may  be,  gentlemen, 
although  it  is  not  intended  on  my  part  to 
be,  offensive,  but  it  may  be  offensive  to 
some  person  that  I  should  even  write  the 
list  of  the  officers  in  the  King's  House- 
hold.   But,  as  I  am  indicted  for  improper 
expressions  with  regard  to    the    King's 
Household,  I  think  fought  to  read  to  you 
the  list    of   the    officers    of  the    Kind's 
Household,  and  to  give  you  a  reason  why 
I  express  my  disapprobation  of  such  a  list 
of  officers ;  and  by  the  list  itself,  and  by 
what  the  editor  of  the  "  Times**  has  said 
upon  it,  I  shall  at  least,  I  think,  justify 
myself,  so  far  as  you  stand,  that  I  was 
merelv  expressing  what  was  common  to 
the  whole  country  at  the  time,  because  the 
editor  of  the  "  Times  "  newspaper  claims 
for  himself  to  be  the  editor  of  the  leading 
journal  in  Europe — though  I  have  matter 
of  complaint  against  that  editor,  and  I 
have  no  hesitation  in  describing  the  editor 
of  that  paper  as  generally  in  his  conduct 
towards  me  recklessly  profligate,  that  is  to 
say,  as  generally  charging  matter  upon 
me  which  does  not  attach  to  me,  and 
holding  me  up  to  the  country  as  an  object 
to  be  abhorred,  when  I  claim  that  my 
conduct  is  as  fair  and  as  proper  as  that  of 
any  other  individual.    Though  I  may  differ 
from  many  of  you  on  matters  of  opinion, 
yet  this  I  claim,  that  my  own  statements 
of  opinion  are  always  presented  to  the 
public  in  a  proper  way,  and  that  though 
we  differ  we  have  a  right  to  differ — that  I 
am  no  more  to  be  bound  by  your  opinions 
on  any  subject  than  you  are  to  be  bound 
by  nunc.    I  do  not  claim  that  I  have  a 
n^ht  to  dictate  with  re^[ard  to  matters  of 
opinion ;  but  what  I  claim  is,  that  if  I  hold 
opinionb  contrary  to  the  opinions  of  any 
other  man  they  are  not  to  be  urged  upon 
him  in  any  other  way  than  that  of  free 
and  fair  discussion ;  and  I  stand  before  the 
public  as  the  advocate  of  discussion  rather 
than  the  advocate  of  any  opinions  whatever. 


495] 


The  King  against  Richard  Carlile,  1831. 


[496 


Now,  gentlemen,  I  have  taken  the  pains 
to  collect  here  a  list  of  the  officers,  and  if 
they  are   called   in   question,    I   am  pre- 

Eared  with  the  Court  Calendar,  published 
y  one  of  the  aldermen  of  the  city,  to 
verify  the  statements  of  this  paper.  The 
list  of  the  oflBcers  of  the  King's  Household 
consists  of,  first,  the  Private  Secretary, 
secondly,  the  Keeper  of  the  Privy  Purse 
and  the  Secretary  thereto.  In  the  Lord 
Steward's  department : — 

"  The  Lord  Steward,  the  Treasurer,  Comp- 
troller, Master  of  the  Household,  the  Secretary, 
three  Clerks,  the  Messenger  to  the  Board,  the 
Porter,  the  necessary  Woman,  the  Messenger 
to  the  Lord  Steward,  the  Paymaster,  his  Deputy 
and  Assistant." 

The  Kecoeder:  I  wish  to  tell  the  De- 
fendant that  there  is  nothing  respecting 
the  oflBcers  of  His  Majesty's  Housenold  or 
His  Majesty's  Ministry  that  is  at  all  made 
the  subject  of  complaint  against  him. 

Defendant:  I  grant  that  as  the  matter 
stands  upon  the  mce  of  the  indictment  it 
has  the  appearance  which  you  state ;  but 
I  beg  leave  to  suggest  to  your  Lordship 
that  in  cases  where  an  individual  is  put 
upon  his  trial  for  that  which  is  called 
matter  of  libel,  the  defendant  is  uniformly 
allowed  to  show  by  the  context  of  the 
matter  that  he  can  justify  himself.  And 
I  am  showing  that  there  is  a  fair  excuse 
on  my  part  for  having  used  those  words 
selected  in  the  indictment. 

The  Kecordeb:  If  you  can  apply  this 
as  part  of  the  context  to  the  matter  which 
is  alleged  to  be  libellous,  undoubtedly  you 
have  a  right  to  make  use  of  it,  because  it 
is  contained  in  the  work,  part  of  which 
forms  the  ground  of  accusation  against  you. 

Defendant:  That  is  the  ground  upon 
which  I  am  going.  I  am  showing  the 
jury  that  I  am  justified  in  saying  that 
constitutional  monarchy  is  objectionable, 
and  I  am  justifying  it  by  showing  the  list 
of  oflSeers  in  the  King's  Household 

The  Recobder  :  If  you  mean  to  say  that 
this  allegation  is  general  as  to  constitu- 
tional monarchies  well  and  good,  because 
you  are  at  liberty  to  say  **  From  the 
context  it  appeai-s  that  I  did  not  speak 
of  the  constitution  of  England  in  par- 
ticular, but  I  was  speaking  generally  of 
constitutional  monarchies.'*  If  that  be  the 
way  in  which  you  infer  from  the  context 
that  that  was  your  meaning,  then  you 
absolve  yourself  from  the  particular  appli- 
cation of  this  which  aflfects  to  impeach 
the  constitutional  government  of  thiB 
country. 

Defendant :  I  will  most  readily  save  this 
part  of  the  defence  if  the  counsel  for  the 
prosecution  will  give  up  the  first  and 
fourth  counts  of  the  indictment. 

Adolphvs :  As  I  have  made  no  objection. 


I  beg  I  may  not  be  appealed  to  for  any 
condition.  The  Court,  for  the  preservation 
of  decency  and  order  and  the  rules  of  the 
law,  has  thought  fit  to  interpose.  For 
myself,  I  make  no  objection,  nor  will  I 
make  any  objection.  Therefore,  he  has 
no  right  to  put  any  condition  upon  me. 

Defendant :  The  case  stands  thus,  gentle- 
men :  It  is  suggested  to  me  by  the  Court, 
and  I  have  no  doubt  it  is  suggested  with 
the  best  of  feelings,  and  I  readily  allow 
to  you,  supposing  that  you  are  attached 
to  what  may  be  caUed  the  Constitution 
of  this  country  with  all  its  faults,  that  I 
am  treading  upon  what  I  feel  to  be 
very  dangerous  ground;  that  is,  I  am 
oflfending  in  some  measure  your  pre- 
judices by  placing  matters  before  the 
Court  and  the  public  which  I  say  will  not 
bear  mention.  It  is,  in  fact,  a  remnant  of 
an  old  and  a  bad  system,  and  the  sooner 
it  is  reformed  the  better.  But  the  thing 
stands  now,  and  as  it  stands  we  have  a 
right  to  look  at  it  and  to  speak  of  it.  But 
let  it  be  understood,  let  me  again  repeat, 
and  I  wish  to  obtain  credit  for  it,  that  I 
stand  here  to  defend  myself  for  having 
written  upon  the  system  of  government, 
and  for  having  written  upon  matters  con- 
nected with  the  public  aflTairs  of  this 
country,  and  not  to  make  personal  attacks 
upon  any  person  whatever.  I  am  sensible, 
gentlemen,  of  course  that  the  King  has 
not  made  the  system.  I  am  sure  the 
King  himself,  if  wo  could  hear  his  senti- 
ments upon  the  subject,  must  feel,  and 
the  "  Times  "  newspaper  gives  him  credit 
for  feeling,  desirous  to  get  rid  of  a  great 
number  of  those  officers,  and  I  have  that 
good  opinion  of  the  King  that  I  think  he 
IS  a  plain  man,  a  man  of  good  sense,  a 
man  of  good  feeling,  and  well  disposed 
towards  the  country,  though  while  I  make 
that  admission  I  readily  admit  tiiat  I  do 
not  like  and  I  cannot  like,  and  I  am  pro- 
pared  to  give  reasons  for  not  liking,  the 
monarchy  as  it  stands  in  this  country; 
that  is  to  saj  with  all  the  excrescences 
surrounding  ic.  I  will  now  read  the  rest 
of  the  list : — 

**  The  Messenger  to  the  Lord  Steward,  the 
Paymaster,  his  Deputy  and  Assistant,  the  Livery 
Gentlemen,  the  Yeoman,  the  Storekeeper,  House- 
hold Laundresses,  the  Yeoman  and  the  Groom 
of  the  Silver  Scullery,  the  Clerk,  Yeoman,  and 
Groom  of  the  Coal  and  Wood  Yard,  the  Lord 
High  Almoner,  and  Sub-Almoner,  the  Here* 
ditary  Grand  Almoner,  the  Yeoman  Groom  and 
Secretary  to  the  Lord  High  Almoner,  the  Ser- 
geant Porter,  the  Gentlemen  Porters,  the  Yeo- 
man Porters,  the  Watchman,  the  Firelighter  to 
the  Yeoman  of  the  Guard,  the  Porters  and 
Watchmen  at  Windsor  Castle,  the  Knight  Mar- 
shal, the  Deputy  Knight  Marshal,  the  Under 
Knight  Marshal,  and  the  eight  Marshalmen,  the 
Gentlemen,  Yeomen,  and  Groom  of  the  Wine 
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Cellar,  tho  Confectionary  Superintendent  of  the 
Iloosehold,  two  Yeomen  and  Assistant,  the  four 
Clerks  and  Messenger  of  the  Kitchen,  Chief 
Cook,  Master  Cook,  and  6econd  Cook,  First 
Teoman  of  the  Month,  Second  Yeoman  of  the 
Month,  Teoman  of  the  Kitchen,  Second  Teoman 
of  the  Kitchen,  Physician,  Surgeon  and  Apothe- 
caries to  the  Household  at  Bnghton,  Land  Sur- 
veyor, Dentist,  Teoman  of  the  Cellar,  Coffee 
Room  Keeper,  Baker  and  Errand  man.  Secretary 
of  the  Royal  Gardens ; " 

and  then  the  varions  gardeners  of  which 
no  oomplaint  can  be  made.  Then  in  the 
Loi*d  Chamberlain's  Department  there 
are: — 

'*  The  Lord  Chamberlam  and  all  the  Officers 
of  the  Lord  Cluunherlain's  Department,  the  Vice- 
Chamherlain,  the  Secretary,  the  Comptroller  of 
Accounts  and  Superintendent,  Chief  Clerk, 
Inspector  of  Accounts,  Superintendents  of  Pay- 
ments,-First  Assistant  Clerk,  Second  Assistant 
Clerk,  Third  Assistant  Clerk,  Chamber  Keeper, 
Office  Messenger,  Porter,  Six  Pages  of  the  Back 
Stairs,  two  State  Pages,  four  Pages  of  the  Pre- 
sence (of  the  first  class),  two  Pages  of  the  Pre- 
sence (of  the  second  class),  seventeen  Gentlemen 
of  the  Privy  Chamber,  the  Master  of  the  Cere- 
monies, his  Assistant  and  Marshal,  four  Gentle- 
men Ushers  of  the  Privy  Chamber,  three 
Gentlemen  Ushers,  Daily  Waiters,  four  Grooms 
of  the  Privy  Chamber,  Gentleman  Usher  of  the 
Black  Rod,  eight  Gentlemen  Ushers,  and 
quarterly  Waiters  in  Ordinary,  Page  of  the  Pre- 
sence, nine  Grooms  of  the  Great  Chamber, 
Principal  Librarian,  Poet  Laureate,  Examiner 
of  Plays,  Inspector  of  Household  Deliveries, 
the  Groom  of  the  Stole,  and  first  Lord  of  the 
Bedchamber,  fourteen  Lords  of  the  Bedchamber, 
fifteen  Grooms  of  the  Bedchamber,  eleven  House- 
keepers, a  Sempstress  and  two  Laundresses, 
thirty-eight  Musicians,  all  the  Teomen  of  the 
King's  Guard,  consisting  of  Captain,  Lieutenant, 
Ensign,  CHerk  of  the  Check,  his  Deputy,  four 
Exons,  Secretary,  eight  Ushers,  two  Messengers, 
one  hundred  Teomen,  four  superannuated  Yeo- 
men, six  Teomen  Hangers,  two  Teomen  Bed- 
goers,  the  Right  Honourable  Band  of  Gentlemen 
Pensioners,  consisting  of  the  Captain,  Lieutenant, 
Standard  Bearer,  Clerk  of  the  Check,  forty 
Gentlemen  Pensioners,  Paymaster,  Secretary, 
Harbinger,  Messenger,  and  Axe  Keeper. 

In  the  Office  of  the  Robes,  Master  Groom  and 
Messenger ;  in  the  Wardrobe  Office,  two  Clerks, 
Porter,  lAundress  and  Sempstress,  four  necessary 
women  to  the  Apartments,  eight  Serjeants-at- 
Arms,  One  Serjeant-at-Arms  to  the  Lord  Chan- 
cellor, and  one  to  the  House  of  Ommons, 
Knight  Harbinger,  Receivers  of  the  duties  on 
Salaries,  Clerk  of  the  Check  to  the  Messengers, 
seven  King*t  Own  Messengers,  Messenger  to  the 
Lord  Chiwiberlain,  ditto  to  the  Chancellor  of 
the  Exchequer,  ditto  to  the  Treasury,  ditto  to 
the  Printing  Press,  two  Physicians  in  Ordinary, 
five  Physicians  Extraordinary,  Physician  to  the 
Household,  two  Seijeant  Surgeons  to  His  Ma- 
jesty, two  Surgeons,  three  Surgeons  to  the 
Household,  four  Surgeons  extraordinary  to  the 
person,  two  Surgeon  Aurists,  five  Apothecaries 
to  Hif   Majesty,    two  Oceolists,   twenty-four 


Artists,  and  ninety-nine  Priests,  Master  of  the 
Horse,  Principal  Equerry  and  Clerk  Marshal, 
four  Equerries,  four  Pages  of  Honor,  Gentle- 
men of  the  Horse,  Chief  Clerk  of  the  Stables, 
second  Clerk  of  the  Stables,  Assistant  Clerk  of 
the  Stables,  Equerry  of  the  Crown  StAbles,  In- 
spector of  the  Stables,  First  Yeoman  Rider, 
Second  Teoman  Rider,  Veterinary  Surgeon, 
Messenger,  two  Storekeepers,  State  Coachman, 
Master  of  the  Buck  Hounds,  Huntsman,  three 
Whippers-in,  two  Feeders,  Groom  Grand  Fal- 
coner. In  the  Civil  List  Audit  Office,  Auditor, 
Chief  Clerk,  two  Clerks,  Messenger,  Office 
Keeper." 

That  makes  up  all  the  officers  in  the 
King's  Household ;  and  I  find  (God  help 
His  Majesty !)  eighteen  doctors  and  ninety- 
nine  priests.  I  hope  I  may  say  there  is 
no  need  at  least  for  the  former.  Of 
course,  gentlemen,  I  understand,  and  we 
all  understand,  that  there  was  a  time 
when  it  was  thought  necessary  to  keep 
up  a  certain  degree  of  splendour  in  the 
King's  Honsehold,  and  that  the  King 
should  appear  to  public  eyes  as  something 
more  than  human.  That  has  been  the 
general  principle  of  monarchy.  I  put  in 
this  list  of  the  King's  Househola  as  a 
justification  of  that  most  ofiensive  sen- 
tence, where  I  say : — 

'<We  want  no  mummeries  and  nonsense 
wherewith  to  please  savages  and  fools  in  the 
present  day." 

My  allusion  is  to  past  times,  when  it 
has  been  considered  necessary  that  sav- 
ages and  fools  should  be  pleased  with  all 
those  trappings  of  royalty,  but  that  the 
time  is  come  when  men  begin  to  reason, 
and  when  we  want  men  of  business,  and 
not  men  to  be  tricked  and  trifled  with  in 
that  way.  I  therefore  conclude  that  part 
of  my  defence  which  relates  to  the  first 
passage  selected  from  this  indictment 
with  saying,  and  I  hope  that  I  have  your 
conviction,  that,  as  it  stands  in  the  indict- 
ment, it  is  perfectly  inoffensive,  and  that 
it  is  also  inoffensive  as  it  stands  in  the 
paper  itself.  I  have  shown  you  what  was 
written  by  another  editor  of  more  influ- 
ence than  myself,  whose  paper  circu- 
lated a  great  deal  more  than  mine;  so 
that  if  we  may  speak  of  the  thing  com- 
paratively, where  my  paper  produces  an 
impression  upon  one  mind,  we  may  suppose 
the  •*  Times  "  newspaper  produces  an  im- 
pression upon  a  thousand.  And  with 
regard  to  the  degree  in  which  the  matter 
in  each  paper  is  more  or  less  offensive,  I 
think  the  matter  I  have  read  to  you, 
which  was  published  by  that  paper,  is 
matter,  at  least  in  the  absence  of  an 
indictment  npon  that  paper,  justificatory 
of  the  matter  for  which  I  am  now  in- 
dicted. 

Perhaps  I  can  do  nothing  better  than 
to  repeat  it,  for  I  am  sure  it  is  more 
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impressive  than  anything  else  I  can  say, 
ana  I  do  it  upon  this  ground :  that  if  I  have 
expressed  a  strong  opinion  upon  the  sub- 
ject, here  is   another  man  who   has  ex- 
pressed a  stronger  opinion,  who  has  more 
influence  than  I  have,  and  a  man  who,  if  I 
am  indicted,  ought  to  have  been  indicted. 
We  cannot  suppose  the  Government  to  be 
ignorant  of  this  paper.     My  paper  is  com- 
paratively an  obscure  paper,  and  I  will 
tell  you  why.     There  is  a  history  of  the  ' 
paper  that  is  proi)cr  to  be  told.     I  have  j 
been  the  publisher  of  a  weekly  pubiica-  | 
tion  for  the  last  twelve  years ;  that  is,  I 
have  been  the  editor  of  one.     Of  course  I  < 
obtained  through   it  a  great  number  of  j 
readers,  and  I  need  not  tell  you  that,  if  a  I 
man  does  not  like  my  publication  he  does 
not  buy  it,   or   at   least   if  his  curiosity 
induces  him  to  do  it  once,  he  does  not  do 
it  more.      I  stood  before  the   public  in 
relation  to  a  great  number  of  individuals, 
who  looked  up  to  my  opinions  in  any- 
thing that  was  current ;  and  at  the  time 
this  agitation  began  in  the  agricultural 
districts,  and  at  the  time  of  some  mo- 
mentous events  which  had  passed  on  the 
Continent  during  the  last  year,  I  had  no 
publication  at  all.      My  old  connections 
expressed  a  wish,  and  I  was  applied  to 
from  all  quarters  of  the  country  and  par- 
ticularly requested,  to  send  out  a  weekly 
publication,  and  it  was  in  answer  to  that 
request  of  those  persons  who  wished  to 
take  my  opinions  on  what  was  current 
that  I  put  forward  this  publication.    And 
I  beg  you  to  observe,  for  it  is  matter  in 
evidence  in  Court,  and  I  daresay  that  I 
may  almost    claim   from  you,    that   you 
never  heard  of  the  publication  before  I 
was  indicted.     You  have  heard  the  evi- 
dence from  those  magistrates  that,  though 
they  were  in  the  districts  that  were  dis- 
turbed, they  never  heai'd  of  the  publica- 
tion; and  the  fair  inference  therefore  is 
that  the  publication  has  not  done  mis- 
chief, and  that  therefore  it  is  not  properly 
charged  upon  me.    It  might  have  been 
charged  upon  the  other  papers  that  were 
in  existence  before  mine  began.     If  the 
public  press  has  produced  that  mischief 
which  is  charged  to  have  been  produced, 
of  course  there  are  other  papers  that  are 
liable.    But  I  am  not  liable,  because  I  was 
not  publishing  any  weekly  paper  till  the 
13th  of  November,  and  nothing  new  has 
happened  since  the  13th  of  November ;  at 
least  there  is  no  evidence  upon  that  sub- 
ject.   Therefore,  I  will  just  conclude  this 
part  of  my  address  by  reading  the  passage 
from  the  **  Times  "  again : — 

"  Was  there  ever  such  a  nest  for  voracioas 
vermin  as  the  Royal  Household  in  its  several 
ramifications  of  complex  and  barbarous  super- 
fluity?" 


The  sentiment  is  precisely  mine,  but  the 
language  is  stronger  :  — 

"  What  use  has  the  King  of  England  for  a 
set  of  lords  by  way  of  menial  servants  about 
him  ?  " 

Now,  gentlemen,  I  will  just  say  one 
thing  in  corroboration  and  in  justification 
of  my  conduct  in  this  publication.  I  com- 
plain on  one  side  of  extravagance,  and  I  com- 
plain on  the  other  side  of  distress  arising 
from  that  extravagance,  and  I  think  I 
give  you  the  best  evidence  that  a  man  can 
give  you,  that  that  is  the  cause  of  the 
distress  of  the  labouring  people  in  this 
country,  the  barbarous  state  of  the  insti- 
tutions of  this  country.  This  paper  (The 
Tinhes)  is  for  the  use  of  the  gentlemen  of 
the  jury  if  they  call  for  it. 

Before  I  go  to  the  other  point,  I  observe 
that  which  I  neglected  to  observe  in  the 
introduction  of  my  defence  to  you,  that 
from  my  experience  of  the  press,  and  I 
have  had  some  little  experience,  and  more 
particularly  from  my  experience  in  what 
may  be  called  cases  of  libel,  and  from 
what  I  have  read  upon  the  subject,  I  have 
no  hesitation  in  saying  that  such  an  in- 
dictment as  this  against  the  press  has  not 
happened  for  the  last  century.  I  urge 
this  point  upon  your  attention,  because 
we  had  reason  to  expect  better  things 
from  the  Administration  whence  this  in- 
dictment issues.  Now,  the  matter  con- 
nected with  the  agricultural  la1>ourcrs  is 
of  vast  importance,  and  importance  is 
given  to  it  not  by  anything  that  I  have 
written,  not  by  anything  that  I  have  pub- 
lished, l)ut  by  the  manner  in  which  that 
publication  has  been  met;  for  the  great 
importance  that  has  been  attached  to  that 
publication  by  this  indictment  is  an  im- 
portance that  I  admit  to  vou  I  did  not 
desire.  I  think  we  have  it  in  evidence 
that  the  publication  was  not  known  to  the 
country.  I  do  not  say  that  it  was  not  at 
all  known.  It  was  known  in  certain  dis- 
tricts where  I  had  connections;  but  it 
was  not  known  in  the  disturbed  districts. 
1  have  no  connection  whatever  with  the 
agricultural  parts  of  the  county  of  Kent, 
Surrey,  and  Sussex  or  Hampshire ;  and 
I  have  never  sent  a  single  copy  of  that 
publication  into  either  of  those  four 
counties,  and  I  am  not  aware  that  a  , 
single  copy  ever  went  into  either  of 
those  four  counties,  except  one  purchased  I 
by  a  gentleman  from  Maidstone,  and 
another  purchased  by  an  individual  from 
Bromley  by  a  gentleman  not  at  all  con- 
nected with  those  matters  that  have  been 
going  on  there.  Now,  this  matter  of 
mine,  made  important  as  it  has  been, 
demands  much  oareful  consideration.  It 
admits  of  a  defence  on  two  grounds.  The 
first,  that  the  matter  is  in  itself  moral  and 
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legal,  and,  secondly,  that  the  indictment 
fails  altogether  npon  the  ^^nnd  of  dates. 
I  think  yon  mnst  perceiye  that  all  the 
evidence  given  you  with  regard  to  dates 
is  evidence  that  does  not  substantiate  the 
alle|^tions  of  the  indictment,  but  that 
justifies  my  publication.  Of  course  we 
must  treat  the  matter  minutely.  Every 
sentence  of  this  paragraph  is  important, 
and  it  throws  upon  me  the  burthen  of 
making  that  sort  of  defence  which  I  wish 
some  individual  of  ^eater  power  had  an 
opportunity  of  making.  It  throws  upon 
me  the  most  important  task  that  any  man 
has  had  in  this  country  since  the  time  of 
Hampden  himself. 

The  article  is  addressed  **  To  the  Insur- 
gent Agricultural  Labourers."  The  word 
"Insurgent,"  connected  with  the  words 
"  Agricultural  Labourers,"  as  far  as  it  had 
any  meaning,  describes  the  state  of  a 
certain  number  of  people  of  society  in  a 
state  of  dissatisfaction  with  the  existing 
order  of  things,  and,  whether  justly  or 
unjustly,  of  course  is  another  consiaera- 
tion.  I  readily  acknowledge  I  must  have 
known  that  there  was  some  dissatisfaction 
current,  and  that  there  was  that  sort  of 
excitation  and  that  sort  of  feeling  among 
the  agricultural  labourers  which  had  in- 
duced them  to  take  some  other  steps  than 
those  which  they  had  been  treading  in  for 
some  months  before  the  period  alluded  to. 
Now,  I  confine  my  expression  of  approba- 
tion to  the  last  month,  that  is  to  the 
month  before  the  time  of  this  publication ; 
and  it  is  necessary  that  we  should  par- 
ticularly attend  to  dates .  This  publication 
is  dated  the  27th  November.  It  is  known, 
of  course,  to  you,  gentlemen,  that  in  pre- 
paring matter  for  the  press  it  is  not 
written  on  the  same  day  that  it  is  printed. 
The  printers  will,  if  they  can,  have  the 
copy  three  or  four  dajrs  before  the  time  of 
publication,  and  I  think  I  may  venture  to 
state  upon  that  which  appears  to  you  in 
evidence,  or  at  least  that  which  is  very 
probable,  that  the  article  here  indicted 
was  written  not  later  than  the  25th 
of  that  month,  perhaps  even  the  24th, 
or  it  might  even  have  been  the  23rd,  for  it 
is  a  matter  of  fact  that,  small  as  it  is,  the 
printers  will,  if  they  can,  have  the  matter 
four  or  five  days  before  the  publication. 
Therefore,  I  thmk  I  may  assume  that  the 
latest  moment  that  this  was  written  was 
about  the  25th  ;  and  then  I  take  in  the 
whole  month  of  November,  except  some 
few  days  of  the  latter  part.     I  tell  them, 

"  You  are  mnch  to  be  admired  for  every  thing 
yoa  are  ksown  to  have  done  during  the  last 
month ;  for,  as  yet,  there  is  no  evidence  before 
the  public  that  you  are  incendiaries,  or  even 
political  rebels." 

Now,  I  think  that  the  first  sentence 
might  haye  saved  the  whole  article  from 


being  indicted,  because  I  declare  in  the 
first  instance  that  I  should  not  have  ex- 
pressed that  admiration  if  they  had  been 
guilty  of  any  illegal  acts ;  and  I  was  ex- 
ceedingly anxious  to  draw  from  the  gentle- 
men that  came  here,  the  magistrates,  the 
evidence  of  their  having  witnessed  any 
illegal  acts.  Mr.  Twyford{a)  in  particular 
did  not  describe  anytmng  as  an  illegal  act 
witnessed  by  him  on  the  part  of  tho 
labourers.  Sir  Bicha/rd  Bimie  (6)  spoke  of 
public  report,  and  public  report  only ;  but 
public  report  is  not  matter  of  proper  evi- 
dence here.  Mr.  BawUn9on{o)  did  not 
speak  distinctly  of  any  illegal  act  anterior 
to  that  time  of  which  public  report  might 
have  been  made  in  LondoD.  At  least  ho 
did  not  give  you  any  distinct  evidence  of 
a  public  report  in  London  of  illegal  acts  by 
agricultural  labourers.  Therefore,  gentle- 
men, that  is  a  great  point  for  your  con- 
sideration. 

There  is,  first,  the  tendency  of  tho 
publication  to  be  considered,  and,  even 
if  that  were  adverse  to  me,  I  have  still 
to  claim  your  merciful  consideration  on 
the  ground  of  that  which  is  stated,  and 
which  I  can  show  to  have  beeh  my  inten- 
tion. In  all  matters  of  publication  groat 
stress  has  been  laid  upon  the  two  words 
**  intention  *'  and  **  tendency."  They  are 
entirely  distinct.  A  man  may  have  an 
intention  to  do  one  thing,  and  that  thing 
he  intended  to  do  might  have  a  tendency 
of  another  kind.  Therefore,  it  is  allowed 
in  the  case  that  the  tendency  is  not  to  be 
fairly  inferred  from  anything  in  evidence 
unless  the  tendency  can  be  connected  with 
the  intention.  And  here  I  stand,  I  am 
sure,  morally  acquitted,  upon  the  ground 
that  the  tendency  of  this  publication  is  not  • 
to  justify  any  illegal  act,  unless  there  could 
be  a  jostification  of  this  illegal  act ;  and  I 
have  to  show  you,  from  something  like 
authority,  that  circumstances  may  arise, 
and  circumstances  have  arisen,  in  the 
country  when  the  law  itself,  when  tho 
Constitution  itself,  will  justify  illegal  acts. 
Therefore,  gentlemen,  when  I  wrote  that 
article  I  had  never  an  idea  that  it  would 
be  subject  to  an  indictment.  And  I  may 
say  that  I  write  under  this  general  idea,  I 
asK  myself  this  question.  Can  I  defend 
what  I  am  about  topublish  before  a  jury 
of  my  country  P  Having  been  exposed  at 
that  time  to  indictments  numerous,  to 
informations  numerous,  from  the  Attorney- 
Oeneral,  it  is  a  natural  question  that  I 
should  ask  myself,  after  having  sustained 
great  persecution,  for  if  that  K)r  which  I 
was  prosecuted  is  an  act  I  daily  commit 
the  tning  comes  in  the  shape  of  a  persecu- 

(a)  See  above,  p.  473. 
(*)  »  472. 
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tion.  But,  having  sustained  snch  an 
imprisonment  as  1  have  sustained,  you 
maybe  sure  that  it  is  not  in  human  nature 
to  bo  fond  of  imprisonment.  No  man  can 
conceive  the  weariness  of  a  long  and 
tedious  imprisonment.  No  man  can  con- 
ceive how  it  wastes  the  health.  Indeed  I 
look  upon  it,  taking  the  aggregate  of 
human  temperament,  that  long  periods  of 
imprisonment  are  the  highest  possible 
punishment  that  can  be  inflicted  upon  any 
individual ;  and  it  requires  particular 
stamina  of  mind  to  be  able  to  bear  up 
against  it.  I  am  happy  to  say  that  I 
possess  that  sort  of  patient  endurance 
which  will  enable  me  to  rub  through  a 
tedious  imprisonment  of  six  years.  The 
ground  on  which  I  introduce  this  matter 
to  you  is  to  show  you  that,  as  I  have 
BulTered  before  for  prosecutions  of  this 
kind,  which  could  have  no  good  object,  or 
at  least  if  they  had  a  good  object  they 
certainly  failed  in  their  object — but  I  say 
they  had  no  good  object — they  failed  alto- 
gether upon  the  grounds  on  which  they 
were  instituted.  1  was  right,  though  I 
suffered,  and  though  I  do  not  expect  to 
suffer  at  your  hands,  I  shall  feel  certainly, 
if  I  do  suffer  at  your  hands,  that  as  I  was 
right  before  I  am  now  right,  and  I  shall 
still  be  right  in  the  matter. 

I  was  observing  to  you  that  I  had 
written  this  with  all  possible  care,  that  I 
had  written  it  with  perhaps  a  feeling  that 
it  was  an  important  matter,  that  I  was 
treading  on  dangerous  ground,  and  I  con- 
fined myself  to  an  expression  of  admiration 
of  what  they  had  done  during  the  last 
month,  and  on  the  express  condition  that 
they  had  done  nothing  illegal ;  for,  though 
I  know  that  there  was  report  that  the 
crime  of  arson  had  taken  place  by  some 
persons,  1  am  prepared  with  evidence  to 
show  you  that  the  Government  itself  up  to 
the  time  of  my  publication  did  not  impute 
these  acts  of  arson  to  the  agricultural 
labourers,  but  did,  in  fact,  impute  them  to 
other  persons.  I  am  prepared  to  show 
you  that  by  and  by.  I  make  the  exception 
that  **  there  is  no  evidence  before  the  public 
that  you  are  incendiaries  or  even  political 
rebels."  Now,  the  word  **  political  re- 
bels **  includes  everything  that  may  be 
considered  illegal  in  acts  of  insurrection. 
Their  object  was  to  raise  themselves  from 
a  state  of  wretchedness.  They  were  op- 
pressed in  a  way  in  which  they  ought  not 
to  bear  it,  and,  having  met  together, 
talked  together,  1  suppose,  and  having 
engaged  to  do  certain  things  to  better 
their  condition,  I  do  say  that  they  took  the 
best  ground  that  they  could  have  taken  for 
that  purpose ;  and  that,  the  parties  who 
ought  never  to  have  allowed  them  to  be  in 
a  state  of  oppression  and  depression,  having 
neglected  the  means  which  they  had  to 


prevent  them  from  going  into  that  condi- 
tion, I  do  say  that  the  labourers  did  take, 
as  far  as  I  knew  the  circumstances  at  that 
time,  the  best  course  they  could  to  better 
their  condition ;  and  I  mean  to  stand  here 
to  justify  those  labourers,  and  to  show  that 
they  were  justified  by  the  Common  Law  of 
this  country. 

The  Recorder  :  Do  you  mean  to  contend 
that  the  Common  Law  of  this  country 
justifies  the  destruction  of  other  persons' 
property,  the  burning  of  other  persons' 
])roperty,  robbery  and  theft  ? 

Defendant :  Not  in  the  ordinary  course 
of  things,  but  there  is  an  extraordinaiy 
course  of  things  to  be  considered,  wherein 
I  shall  show  something  like  an  authority 
that  men  are  not  to  be  tied  to  ordinary 
rules.  That  is  the  line  of  defence  1  shall 
take. 

The  Recorder:  J  shall  admit  no  such 
evidence.  Go  on  with  your  defence. 
Only  do  not  contend  before  the  jury  that 
acts  of  insubordination  and  insurrection 
are  legal  acts,  because  I  shall  not  permit 
that  to  be  said. 

Defendant :  I  am  incapable  of  justifying 
a  bad  act.  I  claim  that  consideration  from 
this  Couili  and  from  the  country  at  large, 
and  I  say  that  my  paper  does  not  justilj 
anything  of  that  kind,  that  there  is  a  fair 
exception  made.  Now,  all  that  has  been 
proved  is  that  50  people  did  assemble  (for 
that  is  the  amount  of  evidence  in  the  cause), 
did  declare  themselves  to  be  aggrieved, 
did  present  a  certain  paper  to  certain 
gentlemen,  and  did  then,  upon  the  face  of 
that  paper,  ask  to  have  their  grievances 
taken  into  consideration,  and  to  have  an 
allowance  of  the  necessary  means  of  living. 
That  is  in  evidence  before  the  Court ;  and 
then  1  declare  to  you,  if  you  are  disposed, 
or  if  not  disposed,  to  give  me  credit  for 
what  ]  am  about  to  say,  that  the  feeling 
with  which  I  make  that — and  I  will  prove 
it  to  you  not  only  by  the  contents  of  the 

Eaper  itself,  but  by  the  evidence  which  has 
een  adduced,  and  by  that  which  I  shall 
adduce  —  all  that  I  intended  to  justify 
was  that  mild,  that  firm,  that  proper  course 
which  those  agricultural  labourers  took  to 
call  attention  to  their  condition,  and  to 
get  their  condition  bettered,  which  we  all 
allow  was  bad,  was  intolerable — and  it  wae 
not  longer  borne,  and  it  ought  not  to  have 
been  longer  borne.  And,  therefore,  I  jus- 
tify that  mild  and  proper  course  which 
they  took  to  call  tne  attention  of  the 
authorities  to  their  condition.  There  is  a 
passage  here  which  I  now  come  to,  and 
what  I  beg  you  to  observe  is  that  it  is  put 
in  a  hypothetical  sense,  that  it  supposes  a 
state  of  things  that  did  not  exist,  that 
might  probably  have  existence  hereafter, 
but  it  does  not  refer  to  a  state  of  things 
then  known  to  have  existence.     I  put  it  m 
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this  hypothetical  sense.  Supposing  so- 
and-so,  yon  would  be  justified  m  doing  so- 
and-so  ;  and  I  beg  you  to  mark  how  careful 
I  was  to  express  myself :  **  Much  as  every 
thoughtful  man  must  lament  the  waste  of 
property  " — I  do  lament  the  waste  of  pro- 
perty. I  know  very  well  that  property 
may  be  called  the  wealth  of  the  country. 
I  Imow  that  if  there  was  a  scarcity  of  an 
article  there  must  of  course  be  a  want 
of  that  article.  I  know  that,  if  the  farm 
produce,  if  the  corn,  were  greatly  and 
were  extensively  destroyed,  either  the 
Com  Laws  must  be  abolished,  or  we  must 
pay  an  extravagant  price  for  it  ;  and, 
therefore,  I  know  that  upon  general 
grounds  the  destruction  of  property  is  to 
be  lamented.  1  should  lament  it  in  my 
own  case,  and  I  should  lament  it  in  the 
case  of  either  of  you,  and  I  should  exact 
from  any  individual  that  would  justify 
anything  of  that  sort  very  high  grounds  to 
justify  it  upon.   I  say : 

«  Macb  as  eveiy  thoogfatfol  man  most  lament 
the  waste  of  property,  much  as  the  country  miiAt 
suffer  by  the  burnings  of  farm  produce  now 
going  on,  were  you  proved  tc  be  the  incen- 
diaries  " 

Now  they  were  not  proved  to  be  the 
incendiaries,  and  I  shall  give  you  evidence 
that  they  were  not  known  to  be  the  incen- 
diaries at  the  time  of  publishing  that,  that 
all  the  public  reports  went  to  the  contrary, 
and  went  to  acquit  the  agricultural  la- 
bourers of  all  the  crimes  of  arson  that  had 
been  committed  up  to  the  time  of  this 
publication : 

**  Were  you  proved  to  be  the  incendiaries,  we 
should  defend  you  by  saying  that  you  have  more 
just  and  moral  cause  for  it  than  any  king  or 
6ction  that  ever  made  war  had  for  making 
war." 

Now,  1  look  upon  war  as  a  deplorable 
circumstance.  I  look  upon  it  as  a  thing  to 
be  dreaded.  Whatever  the  public  mav 
think  of  me,  I  maintain  that  I  am  in  all 
my  habits  a  peaceable  man,  that  I  like 
order,  that  I  like  quiet.  But  what  do  I 
soeP  1  see  that  which  may  be  called 
disorder  even  in  the  government  of  the 
country.  I  see  that  which  I  consider  mis- 
rule. I  see  a  state  of  things  wherein  it  is 
allowed  on  one  side  that  the  agricultural 
population  and  the  manufacturing  popula- 
tion before  had  been  in  a  state  of  starva- 
tion ;  and  we  have  this  admission,  that  the 
Government  does  not  know  what  to  do  with 
the  case,  that  the  Houses  of  Parliament 
did  not  know  what  to  do  with  the  case.  And 
I  feel  that  to  be  a  matter  of  which  I  have  a 
right  to  complain,  because  I  do  feel  that 
when  I  put  my  own  common  sense  and  my 
own  honesty  to  meet  it,  I  know  what  to  do 
with  the  case  when  I  come  to  deal  with  it ; 
and  tliercforo  I  have  a  right  to  complain. 


The  thing  is  conditional.  I  consider  war 
as  a  deplorable  state  of  things  ;  1  consider 
that  wars  have  never  been  entered  into  for 
the  benefit  of  the  people ;  that  they  have 
been  entered  into  for  family  considera- 
tions ;  that  they  have  been  entered  into 
for  contests,  generally  about  succession  to 
the  Throne,  about  petty  squabbles  about 
territory  ;  and,  therefore,  my  feeling  was 
with  respect  to  wars  in  general  (take  all 
the  wars  that  have  ever  existed)  that  there 
never  was  such  a  thing  as  a  just  and 
necessary  war,  unless  it  was  to  resist  an 
invasion  of  the  country.  That  was  the 
feeling  with  which  I  wrote  that  article ; 
that  is  the  sense  in  which  I  put  it.  I  state 
that  though  the  thing  is  wrong  on  one  side 
it  is  justified  by  greater  wrong  on  the 
other.  In  war  all  aestructionj*  of  property  . 
are  counted  lawful.  We  all  know  that 
they  are ;  we  all  know  that  the  more  havoc 
can  be  created  in  the  country  by  an  in- 
vading army  the  more  credit  to  the 
general,  and  he  is  considered  to  have  done 
his  duty ;  and  if  the  property  cannot  be 
cariied  away  for  the  benefit  of  the  captors, 
it  is  considered  better  to  destroy  it  than 
to  let  it  remain  with  the  adverse  party. 

"In  war,  all  destructions  of  property  are 
counted  lawifiil  upon  the  ground  of  that  which  is 
called  the  law  of  nations.  Yours  is  a  state  of 
warfare,  and  your  ground  of  quarrel  is  the  want 
of  the  necessaries  of  life  in  the  midst  of  abund- 
ance." 

Now  you  see,  gentlemen,  how  careful  I 
am  to  state  throughout  the  conditions.  If 
they  had  not  wanted  the  necessaries  of 
life  in  the  midst  of  abundance,  that  state 
could  not  have  occurred.  It  would  have 
been  a  state  of  rebellion ;  but  I  say  they 
did  want  the  necessaries  of  life  in  the 
midst  of  abundance,  as  it  is  in  evidence  that 
there  is  no  want  of  food  in  the  country, 
and  there  is  a  want  of  means  by  which 
the  labouring  men  shall  get  at  a  propor- 
tion of  that  food.  I  claim  for  this  article 
that  it  is  strictly  moral,  and  not  only 
strictly  moral  but  strictly  legal.  They 
"  want  the  necessaries  of  life  in  the  midst 
of  abundance."  Now,  unless  the  contrary 
of  that  is  proved  my  position  stands. 
Then  has  tne  contrary  been  proved  P 
There  is  no  fair  reason  assigned  or  assign* 
able  why  any  labouring  man  in  this 
country  is  in  a  state  of  destitution,  be- 
cause the  law  of  the  country  has  protected 
the  poor  man,  and  if  the  I^oor  Laws  are 
properly  administered  they  will  give  to  the 
poor  man  the  necessanes  of  life  ;  and  if  it 
comes  in  evidence  that  they  have  not  had 
the  necessaries  of  life,  the  acts  of  illegality 
have  begun  with  the  oppressors  who  have 
not  properly  administered  the  laws,  and 
not  with  those  poor  agricultural  labourers, 
who  have  risen  up  in  the  spirit  of  hunger 
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and  in  the  spirit  of  depression  to  say, 
'*  Give  us  bread  ** — for  that  is  all  that  they 
have  said — "  Give  us  bread.'*  I  tell  them, 
**  You  see  hoards  of  food,  and  you  are 
starving."  Is  that  true  or  is  it  not 
true  P  Supposing  that  I  mistake  the 
matter,  still  I  do  not  allow  that  it  is 
a  fair  matter  to  be  indicted.  Perhaps 
I  may  make  a  great  impression  at  this 
moment  by  stating  that,  though  there 
may  have  been  a  misrepresentation  of 
the  state  of  things  in  this  country,  if 
it  had  been  an  encouragement  to  any 
party  to  do  wrong,  it  was  not  the  way  to 
meet  it  by  an  indictment,  which  is  only 
scattering  the  evil  all  over  the  country 
where  it  would  not  have  gone  otherwise. 
But  the  nature  of  moral  instruction  and 
the  nature  of  all  instruction  must  consist 
of  conflicting  opinions  ;  and  it  is  only  by 
encountering  conflicting  opinions  that  a 
man  is  properly  conducting  the  press. 
If  we  were  all  of  the  same  mind,  there 
would  be  nothing  to  talk  about.  It  is 
only  when  men  put  forth  erroneous  mat- 
ters of  opinion  that  another  man  feels  a 
superiority  and  counteracts  it. 

Now  the  paper  I  hold  in  my  hand  pro- 
fesses to  be  an  extract  from  a  pamphlet 
written  by  the  present  Lord  Chancellor, (a) 
and  it  goes  into  the  whole  spirit  of  con- 
ducting the  press.  That  is,  it  takes  what 
I  call  a  proper  view  of  the  manner  of 
conducting  the  press.  It  supposes  the 
possibility  of  men  forming  erroneous 
opinions  and  publishing  erroneous  opin- 
ions. It  scouts  the  attempt  to  put  down 
those  opinions  by  force ;  but  it  suggests 
that  there  is  a  moral  force,  that  men 
better  informed  can  use  the  press  and 
counteract  the  opinions  of  others.  Now 
here  is  the  language  of  the  present  Lord 
Chancellor ;  and  I  have  a  right  to  consider, 
in  the  absence  of  all  other  evidence,  that 
an  indictment  issues  from  the  authority 
of  the  Administration  of  this  country,  of 
which  Administration  Lord  Brougham  is 
the  Lord  Chancellor,  Before  he  became 
Lord  Chancellor,  we  find  him  addressing 
the  mechanics  of  this  metropolis  in  an 
article  written  for  the  benefit  of  the 
Mechanics*  Institution.  About  five  years 
ago  we  find  him  addressing  not  only  the 
mechanics  of  the  metropolis  but  the 
country  at  large  ;  he  says : — 

"  Why  should  not  political,  as  well  as  all 
other,  works  be  published  in  a  cheap  form  ?  " 

And  I  bog  to  request  your  attention  to 
that,  because  I  saw  some  stress  was  laid 
upon  the  price  of  this. as  a  cheap  publi- 
cation. It  is  a  dear  publication  as  com- 
pared with  many  others  : — 

"Why  should  not  political,  as  well  as  all 
other  works,  be  published  in  a  cheap  form  and 

(a)  Lord  Brougham. 
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in  numbers  ?  That  history,  the  nature  of  the 
Constitution,  and  the  doctrines  of  Political 
Economy  may  safely  be  disseminated  in  this 
shape,  no  man  now-a-days  will  be  hardy  enough 
to  deny.  Popular  tracts,  indeed,  on  the  latter 
subject  ought  to  be  much  more  extensively  cir- 
culated for  the  good  of  the  working  classes  as 
well  as  their  superiors.  The  interefits  of  both 
are  deeply  concerned  in  sounder  views  being 
taught  them.  I  can  hardly  imagine,  for 
example,  a  greater  service  being  rendered  to 
the  men  than  expounding  to  them  the  true 
principles  and  mutual  relations  of  population 
and  wa<?es,  and  both  they  and  their  masters  will 
assuredly  experience  the  effects  of  the  prevail- 
ing ignorance  upon  such  questions."  (a) 

There  you  see  the  Lord  Chancellor, 
who  is  known  to  be  a  man  of  great 
wisdom,  anticipated  that  deplorable  state 
of  things  which  has  now  occurred  in  the 
course  of  things  when  he  says : — 

"And  both  they  and  their  masters  will 
assuredly  experience  the  effects  of  the  prevail- 
ing ignorance  upon  such  questions  "  (upon  the 
question  of  population  and  wages)  "  as  soon 
as  any  interruption  shall  happen  in  the  com- 
mercial prosperity  of  the  country,  if  indeed  the 
present  course  of  things  daily  tending  to  lower 
wages  as  well  as  profits  and  set  the  two  classes 
in  opposition  to  each  other  shall  not  of  itself 
bring  on  a  crisis." 

Mr.  Brougham  foresaw  the  crisis  that 
was  coming  on,  and  that  has  come  on ; 
but  am  I  to  be  blamed  for  it?  Why 
not  say  that  the  Lord  Chancellor,  by 
sending  out  such  papers  as  these,  has 
been  the  cause  of  the  evil  which  has  been 
produced  in  the  country  ?  He  foresaw,  as 
he  tells  you,  that  it  will  arrive,  unless 
there  was  a  change  of  measures.  His 
advice  is  neglected.  That  deplorable 
state  of  things  does  arrive,  and  he  is 
called  into  office  to  put  a  stop  to  it ;  and  I 
do  feel  surprised  to  think  that  the  first 
act  of  their  Administration,  of  which  the 
present  Lord  Chancellor  may  be  considered 
the  head  and  chief,  for  certainly  l^o  is 
head  and  chief  as  far  as  talent  is  in 
question — I  do  complain  that  the  first  act 
of  that  Administration  should  be  the  in- 
stitution of  an  indictment  against  mo  in 
opposition  to  that  instruction  which  I 
have  drawn  from  a  portion  of  that  Admin- 
istration itself.  I  do  acknowledge  to  you 
that  I  have  received  instruction  from  the 
writings  of  the  present  Lord  ChaneeUor, 
and  I  nave  no  hesitation  in  saying  that, 
as  far  as  I  have  fixed  opinions,  the 
writings  of  the  Lord  Chancellor  have 
tended  to  fix  those  opinions,  and  I  do  say 
that  it  is  unjust    to  select  me  as  the 

(a)  "  Practical  Obgervations  upon  the  Edu- 
cation of  the  People,  addressed  to  the  Working 
Classes  or  their  Employers.  By  H.  Brougham, 
Esq.,  M.P.,  F.B.S.,'*  (1825),  p.  4. 
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yiotiln,  becanse  I  have  shown  you  other 
language  quite  as  offensive,  and  I  feel 
that  ia  instituting  this  indictment  the 
ground  of  calculation  has  been  this :  "  We 
must  prosecute  somebody,  and  let  us  take 
that  poor  devil  who  is  out  of  favour  with 
the  public."  Either  the  prosecution  ought 
to  have  been  general,  or  that  individual 
ought  to  have  been  jwrosecuted  who  was 
most  prominent  in  circulating  offensive 
matter,  which  does  not  apply  to  me  in 
this  case.  And  I  do .  assure  you  that  I  j 
have  a  good  defence,  not  only  before  your 
Lordship  and  the  jury,  but  that  I  have  a 
good  defence  before  the  public,  and  that,  { 
whatever  I  may  suffer,  morally  speaking,  i 
I  shall  be  justified  in  the  eyes  of  the 
whole  country. 

I  have  read  a  passage  in  which  the  I 
present  Lord  Chancellor  foresees  in  the  ' 
progress  of  measures  of  this  country  that 
state  of  things  which  has  arrived.    He 


'*  To  allow,  or  rather  to  indace,  the  people  to 
take  part  in  those  discnssions.'* 

For  he  knows  that  all  matters  connected 
with  population  and  wages  are  very  ab- 
struse questions  which  require  a  great 
deal  of  discussion,  and  we  have  seen  the 
most  talented  men  who  have  engaged  in 
those  discussions  differing  very  widely  in 
their  conclusions ;  and  it  is  in  the  absence 
of  that  free  and  fair  discussion,  of  which 
I  am  the  advocate,  that  the  country  is 
brought  into  that  deplorable  state  in 
which  we  now  find  it.    He  says : — 

**  To  allow,  or  rather  to  induce,  the  people  to 
take  part  in  those  discassions  is  therefore  not 
merely  safe  bat  most  wholesome  for  the  com- 
munity. And  yet  some  points  connected  with 
them  are  matter  of  pretty  wann  contention  in 
the  present  times.  But  those  may  be  freely 
h<indled,  it  seems,  with  safety.  Indeed,  unless 
they  are  so  handled,  such  subjects  cannot  be 
disenssed  at  all." 

He  says  :— 

**  Why  then  may  not  every  topic  of  politics, 
party  as  well  as  general,  be  treated  of  in  cheap 
publications?  It  is  highly  useful  to  the  com- 
munity that  the  true  principles  of  the  Constitu- 
tion, ecclesiastical  and  civil,  should  be  well 
understood  by  every  man  who  lives  under  it. 
The  great  interests  of  civil  and  religious  liberty 
are  mightily  promoted  by  such  wholesome  in- 
struction, but  the  good  order  of  society  gains  to 
the  full  as  much  by  it.  The  peace  of  the  country 
and  the  stability  of  the  Government  could  not 
be  more  efiectuallv  secured  than  by  the  universal 
diffusion  of  this  kmd  of  knowledge.  The  abuses 
which  through  time  have  crept  into  the  practice 
of  the  Constitution  "  (and  it  is  the  practice  of 
the  thing  that  I  am  complaining  of),  "  the  errors 
committed  in  its  administration,  and  the  im- 
provements which  change  of  circumstances 
require,  even  in  its  principles,  may  most  fitly  be 
expounded  in  the  same  manner.'' 


What  is  that  but  language  which  most 
fully  justifies  my  discussion  of  the  consti- 
tutional monarchy,  and  language  coming 
from  the  highest  authority  which  this 
country  now  offers  ?  Here  we  have  lan- 
guage from  the  Lord  Chancellor  of  this 
country  which  justifies  everything  I  have 
done  in  that  publication.  Ought  I  to  be 
indicted,  ought  I  to  be  declared  a  wicked 
and  malicious  person,  because  I  acted  npon 
the  suggestions  of  a  man  so  high  in  office, 
and  so  high  in  the  esteem  of  tne  country 
and  others?  Ousht  I  not  rather  to  be 
encouraged,  am  1  not  encouraged,  to  do 
that  which  I  have  done  by  that  very  Lord 
Chancellor  who  now,  unfortunately  for  his 
connexion  P — for  I  cannot  suppose  that  the 
thing  emanates  from  his  disposition,  but 
I  am  sorry  to  be  compelled  to  think  that 
he  has  been  in  some  measure  compelled 
to  give  his  sanction  to  this  prosecution. 
Then  he  says : — 

"  If  any  man,  or  set  of  men,  deny  the  existence 
of  such  abuses " 

This  is  the  great  point,  gentlemen, 
that  if  any  man  says  that  the  thing  works 
well  and  cannot  work  better,  and  if  any 
man  says  you  are  wrong  and  I  am  right, 

"And  if  any  man,  or  set  of  men,  deny  the 
existence  of  such  abuses,  see  no  error  in  the 
conduct  of  those  who  adminster  the  Grovemment, 
and  regard  all  innovation  upon  its  principles  as 
pernicious,  they  may  propagate  their  doctrines 
through  the  like  channels.'' 

What  could  have  been  more  easily  done, 
if  it  had  been  proved  that  that  paper 
of  mine  had  gone  into  an  agricultural 
district,  if  it  had  been  even  shown  in 
evidence,  which  it  has  not  been  shown, 
and  which  could  not  be  shown  in  evi- 
dence, that  that  paper  of  mine  influenced 
anyone,  that  men  of  wealth  and  in- 
fluence in  the  country  should  have  used 
the  press,  and  sent  500  or  a  1,000  papers 
into  that  part  of  the  country?  It  is 
a  disgrace  to  the  country  that  a  man 
should  stand  here,  as  I  stand  here,  to 
defend  the  right  of  free  discussion.  I 
have  suffered,  and  I  have  suffered  greatly. 
But  I  have  succeeded  on  the  ground  of 
that  suffering,  that  is  to  say,  I  have  suc- 
ceeded with  regard  to  what  are  religious 
libels,  as  they  have  been  called ;  and  I 
hope  also  that  a  stop  will  be  put  to  prose- 
cutions for  political  libels. 

That,  gentlemen,  is  the  authority  of  the 
Lord  Chancellor  for  that  which  I  have  done, 
for  he  supposes  the  possibility  of  a  mon 
doing  a  wrong  thing.  I  do  not  admit 
that  I  have  done  that  wrong  thing.  I  put 
it  in  the  strongest  way  in  which  it  can  be 
put  against  me.  Now,  what  good  can 
this  prosecution  do  to  the  country  ?  It  is 
plain  that  the  object  aimed  at  is  not  to 
correct  the  pubhc  morals,  to  stop  any 
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mischief  that  can  be  going  on ;  bat  the 
object  is  altogether  one  of  vengeance. 
The  object  is  to  throw  me  into  a  gaol ;  and 
1  have  strong  reasons  to  feel  that  there  is 
some  other  object  aimed  at  than  that  which 
appears  upon  the  face  of  the  indictment, 
that  these  means  are  taken  to  obtain 
another  end,  because  the  indictment  itself 
is  a  frivolous  indictment.  It  is  founded 
upon  such  matter  as  was  never  before 
indicted  as  political  matter ;  and  the  fair 
inference  is,  considering  that  we  ought  now 
to  have  arrived  at  a  better  state  of  things, 
having  an  Administration  which  has  come 
into  office  for  the  avowed  purpose  of 
making  great  changes  in  this  country, 
changes  in  the  very  Constitution  of  the 
country — for  I  maintain  that  the  thing  pro- 
posed by  this  Administration  is  to  make  a 
great  change  even  in  the  Constitution  of 
the  country.  They  propose  to  give  us 
a  real  House  of  Commons,  and  that,  as  far 
as  my  reading  goes,  is  a  state  of  things 
that  never  before  has  existed,  and  was 
never  connected  with  the  Constitution  of 
this  country.  Then,  I  feel  that  we  cannot 
fathom  the  motives  of  men  exactly  with 
whom  we  are  acquainted.  Much  less  can 
we  fathom  the  motives  of  men  who  are 
behind  the  curtain.  We  do  not  know  the 
parties  further  than  that  Mr.  Maule{a)  is  the 
ostensible  agent.  But  it  is  a  fair  inference 
on  my  part  that  the  thing  is  done  with  the 
sanction  of  the  Government,  that  it  is  the 
act  of  the  Administration ;  and  I  am  sorry 
to  say  that,  if  you  will  compare  dates,  you 
will  find  that  it  must  have  been  almost  the 
first  thing  they  thought  of,  for  they  came 
into  office  on  the  22nd  of  November,  and  the 
indicting  of  the  paper  is  almost  the  first 
thing  that  happened  after  they  came  into 
office.  If  I  am  wrong  in  the  imputation 
of  motives,  if  the  parties  proceeding 
agairst  me  be  not  the  parties  to  which  I 
allude,  this  is  no  matter,  because  they  have 
power  to  arrest  the  proceeding,  for  the 
Attorney- General  has  the  power  to  arrest 
an  indictment,  and  to  enter  that  which  is 
called  a  Nolle  prosequi.  Upon  this  indict- 
ment the  King  is  made  the  prosecutor,  and 
of  course  the  Attoi-ney- General  has  the 
authority  to  arrest  an  indictment  of  that 
kind.  I  am  therefore  justified  in  suppos- 
ing that  the  Government  of  the  country, 
that  is,  the  Administration  of  the  country, 
stands  as  my  prosecutor  at  this  time. 

I  now,  gentlemen,  come  back  to  the 
article;  and  putting  the  hypothetical 
sentence  aside,  for  there  is  one  hypo- 
thetical sentence,  and  that  is  the  most 
objectionable,  at  least  that  is  the  one 
which  I  think  will  be  deemed  the  most 
objectionable — but,  putting  a  case  hypo- 
thetically  is  one  thing  and  making  direct 
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statements  is  another.  The  hypothetical 
sense  is  not  to  be  taken  as  the  real  sense. 
I  put  it  conditionally,  I  put  it  upon  a 
supposition.  But,  putting  that  aside,  I 
am  sure  that  every  other  sentence  in  that 
paragraph  bears  a  complete  justification, 
that  it  is  strictly  matter  of  truth,  that 
it  is  simply  an  expression  of  sympathy 
for  the  suffering  condition  of  the  agri- 
cultural labourers  of  this  country ;  and  if 
the  expression  of  sympathy  be  strongly 
made,  and  I  am  proud  to  say  that  it  is 
strongly  made,  for  I  felt  it  strongly,  and 
therefore  I  was  justified  in  putting  it 
in  the  strongest  possible  light,  the 
thing  has  produced  its  effect.  I  am 
heartily  glad,  I  am  glad  that  it  has 
produced  this  indictment,  because  I  know 
that  indictment  gives  me  an  importance 
in  the  eyes  of  the  country  which  I  never 
could  have  obtained  for  myself  without 
it.     I  say — 

"You  see  hoards  of  food,  and  you  are 
starving." 

Now  the  question  is,  is  that  true  or 
false  ? 

"  You  see  a  Government  rioting  in  every  sort 
of  luxury  and  wasteful  expenditure,  and  you, 
ever  ready  to  labour,  cannot  find  one  of  the 
comforts  of  life." 

Now,  gentlemen,  I  was  rather  anxious 
to  read  to  you  that  list  of  the  Royal 
Household,  because  it  bears,  I  think, 
upon  that  part  of  the  article  indicted.  On 
the  side  of  the  agricultural  labourers  it 
is  evident  that  they  have  not  one  of  the 
comforts  of  life — it  is  evident  that  they 
have  not  the  necessaries  of  life.  It  is 
known  that  thousands  and  tens  of  thou- 
sands of  the  labouring  population  of  this 
country  have  been  living  on  four,  five, 
six,  or  seven  shillings  a  week  for  many 
years  past.  We  have  not  exactly  got  it 
in  evidence  ;  but  I  shall  put  it  in  evidence 
to  you,  as  far  as  my  reading  a  public 
report  to  you,  that  such  has  been  the 
state  of  things,  and  that  it  is  because  the 
laws  have  not  been  administered  that  those 
acts  of  violence  have  taken  place.  The  first 
principle  is  that  those  wno  were  bound 
to  administer  the  law  have  neglected  to 
do  so,  that  they  have  brought  this  state 
of  things  upon  them  by  their  tyranny, 
by  their  neglect  of  the  laws  of  the  country. 
Now,  the  great  question  is,  is  the  Go- 
vernment of  this  country  a  Grovemment ' 
rioting  in  every  sort  of  luxury  and 
wasteful  expenditure  P  And  I  am  ready  to 
put  the  whole  question  upon  the  truth  of 
the  statement  which  I  have  read  to  you 
as  to  the  list  of  the  King's  Household.  A  nd 
it  is  well  known  that  there  is  not  an  office 
but  what  has  its  salary,  that  the  salaries 
are  great  in  proportion  to  the  means  of 
the  country,  that  the  offices  are  useless 
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offices,  that  they  are  offices  which  do  not 
increase  the  popularity  of  the  King,  which 
do  not  increase  the  respect  of  the  public 
for  the  Eling,  but  that  they  are  offices 
altogether  calculated  to  bring  the  King 
into  contempt  in  the  country.  I  lament 
the  thing;  but  such  is  the  nature  of 
things.  I  treat  of  it  as  I  see  it,  and  I 
think  I  see  it  correctly.  But  in  relation 
to  the  general  government  there  never 
was  a  peiiod  in  this  country  in  which 
that  which  may  be  termed  the  Govern- 
ment and  the  Aristocracy  of  the  country 
were  in  a  greater  state  of  affluence.  There 
never  was  a  state  of  things  in  this  country 
in  which  the  expenditure  of  the  higher 
classes  of  the  country  was  greater  and  the 
expenditure  of  the  lower  classes  of  the 
country  lower.  And  though  some  trades 
may  appear  to  be  living  upon  the  state  of 
•  things  which  that  wasteful  expenditure 
produces,  yet  there  is  this  set  off— there 
IS  this  miserable  and  wretched  state  of 
the  agricultural  population,  the  wretched 
state  of  the  manufacturers  of  this  country. 
And  I  have  been  a  witness  of  that  wretched 
state.  I  have  seen  those  starving  men. 
I  have  met  them  in  the  country.  I  have 
been  appealed  to  by  them.  I  have  heard 
them  declare  that  they  have  not  the 
necessaries  of  life.  And  in  that  decla- 
ration, or  at  least  connected  with  that 
declaration,  they  have  appealed  to  me 
as  an  individual  supposed  to  have  some 
little  influence  in  the  country,  some 
use  of  the  pen  and  the  press,  they  have 
appealed  to  me  in  the  name  of  everything 
that  is  virtuous,  to  assist  them  in  relieving 
them.  In  that  state  of  things,  I  must 
have  been  less  than  man  not  to  have  felt, 
and  I  am  proud  to  say  that  I  did  feel,  the 
appeal.  I  swore  within  myself,  and  I  do 
now  swear,  that  I  will  never  relax  an 
effort,  that  I  will  continue  to  do  every- 
thing that  I  can  possibly  do,  to  put  a  stop 
to  that  state  of  things  which  leaves  the 
great  mass  of  the  people  in  such  a  state 
of  misery  and  wretchedness.  I  may  be 
wrong  in  my  conclusions,  but  I  am  not 
intentionally  wrong.  If  there  be  any 
individual  in  the  jury  box  who  knows  my 
neighbours,  who  knows  anything  con- 
nected with  me,  I  am  quite  sure  there 
never  has  come  to  his  knowledge  anything 
connected  with  my  conduct  in  life  that 
has  been  intentionally  'wrong.  I  have 
received  evidence  of  such  a  character,  and 
I  put  in  evidence  of  such  a  character 
before  the  Lord  Chief  Justice  in  1819. 
I  put  in  evidence  as  to  my  character  from 
the  period  of  my  youth  from  the  age  of  13  to 
my  then  age  of  28  or  29.  I  have  received 
the  testimony,  as  far  as  testimony  can  be, 
founded  upon  enquiry.  I  have  been  repre- 
sented to  the  House  of  Commons  as  a 
good  man,  perhe^  erring  in  matters  of 
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opinion ;  and  if  I  have  failed  in  filling  up 
the  character  of  a  good  man,  the  lailure 
applies  to  the  head  and  not  to  the  heart. 
But  I  am  not  sensible,  I  have  never  jet 
discovered,  that  I  have  done  anything 
seriously  wrong  in  the  country.  I  have 
certainly  changed  opinions  from  time  to 
time  ;  but  I  have  changed  upon  the  con- 
viction that  my  opinions  to-day  were 
better  than  my  opinions  of  yesterday ; 
and  in  filling  up  the  character  of  a  good 
citizen,  however  I  may  have  differed 
from  you,  and  however  I  may  differ  from 
the  country  at  large,  supposing  I  stand 
alone  in  a  matter  of  opinion,  supposing  I 
am  opposed  by  every  other  man  in  the 
country,  still  I  am  justified  in  getting 
the  best  state  of  knowledge  I  can  get,  and 
I  am  justified  in  stating  those  opinions 
which  I  do  hold.  I  throw  them  out,  not 
in  a  dogmatical  sense,  not  as  my  dicta, 
not  as  that  which  any  other  person 
is  to  take  from  my  persuasion  or  from 
my  order,  but  as  proper  matter  for  dis- 
cussion. That  is  the  way  in  which  I 
stand  before  the  public,  if  I  am  viewed 
properly ;  and  I  am  a  great  advocate  of 
fair  discussion  on  all  subjects.  I  dictate 
nothing,  nor  will  I  allow  any  other  man 
to  dictate  to  me.  I  will  weigh  his  state- 
ments, and  I  call  upon  him  to  weigh  mine. 
I  labour  earnestly  to  improve  myself,  and 
I  do  it,  I  may  say,  with  the  best  of  feelings, 
that  is,  I  do  it  with  the  disposition  to 
improve  my  fellow  men.  I  am  not  desirous 
only  to  get  knowledge  for  mvself,  but  I 
think  I  have  given  evidence  that,  as  fast 
as  I  acquire  it,  I  am  ready  to  communi- 
cate it. 

Gentlemen,  that  is  perhaps  appealing 
rather  to  your  passions,  though  1  do  not 
know  that  it  is  more  to  your  passions  than 
to  your  reason.  But  I  feel  that  I  am 
justified  in  so  speaking  of  myself,  because 
it  is  a  subject  connected  with  this  indict- 
ment ;  and  I  know  from  my  own  secret 
knowledge  that  I  have  nothing  to  fear 
from  anything  that  the  counsel  can  say 
in  reply.  It  is  possible  that  he  may,  by 
what  I  must  consider  offensive  epithets, 
make  some  slight  impression  upon  you, 
because  when  a  man  appears  to  be  in 
earnest,  and  when  he  calls  another  man 
a  rogue,  you  suppose  that  he  has  naturally 
some  reason  for  that,  and  the  mere  ex- 

gression  of  the  thing  makes  an  impression, 
lut  I  appeal  to  everything  that  is  known 
of  myself  for  that  justification  without 
which  I  hold  life  not  worth  the  keeping. 

Now,  gentlemen,  I  could,  I  will  nob  say 
have  wasted  your  time,  but  I  could  hajo 
occupied  a  good  deal  of  time  in  reading 
not  only  that  which  I  have  read,  but  I 
might  have  read  the  whole  Pension  List 
to  you,  as  an  evidence  of  wasteful  expendi- 
ture.   I  might  have  read  tho  general  ex- 
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penditure  of  the  country,  its  income  and 
revenue,  and  the  expenditure ;  and  I 
appeal  to  that  sort  of  general  knowledge 
which  we  arc  all  supposed  to  have  on 
affairs  in  which  we  are  interested  for 
evidence  that  the  Government  is  rioting 
in  every  sort  of  luxury  and  wasteful  ex- 
penditure, while  these  poor  men  are 
starving,  and  being  transported  and 
hanged  for  acts  of  insubordination,  for 
acts  of  violence  arising  not  from  any  bad 
spirit  in  the  men,  but  from  that  deplorable 
state  of  things  into  which  they  have  been 
driven,  and  driven,  I  say,  by  the  neglect 
of  the  laws  of  the  country. 

I  tell  them  that — 

"  Neither  your  silence  nor  your  patience  has 
obtained  for'  you  the  least  respectful  attention 
from  that  Government." 

Now,  is  that  true  or  is  it  false  ?  I  main- 
tain that  it  is  true.  We  have  seen  reports 
of  declarations  made  by  the  Ministers  and 
by  the  Parliament  generally,  that  the 
state  of  things  connected  with  the  agri- 
cultural population,  and  connected  also 
with  the  manufacturing  population  is  a 
state  of  things  that  does  not  admit  of 
remedy.  Committee  is  appointed  after 
committee,  inquiry  after  inquiry  has  been 
made,  and  they  have  never  nit  yet  on  the 
necessary  remedy  for  that  bad  state  of 
things.  I  allege,  and  1  allege  it  boldly, 
I  do  it  confidently  because  I  think  I  under- 
stand the  matter — I  say  that  which  I  have 
said  inferentially  in  this  publication — 
that  the  evil  lies  in  that  extravagant 
system  which  forms  the  Government  of 
the  country,  that  so  much  is  extracted  by 
by  those  who  do  not  labour  from  the  pro- 
duce of  those  who  do  labour,  that  the  one 
side  is  overwhelmed  with  the  luxuries  of 
life— I  should  even  go  so  far  as  to  say 
rendered  vicious  by  the  luxuries  of  life — 
while  the  other  side  ia  rendered  vicious 
from  the  want  of  the  necessaries  of  life.  I 
tell  them — 

"  The  more  tame  you  have  grown,  the  more 
you  have  been  oppressed  and  despised,  the  more 
you  have  been  trampled  on ;  and  it  is  only 
now  that  you  begin  to  display  your  physical,  as 
well  as  your  moral,  strength  that  your  cruel 
tyrants " 

And  I  have  no  hesitation  in  calling  those 
men  **  tyrants,"  be  they  who  they  may, 
who  have  the  power  of  administering  the 
poor  laws  of  this  country,  who  nave 
allowed  any  one  individual  of  this  country 
to  want  the  necessaries  of  life;  and  a 
man  is  a  tyrant  that  has  the  means  of 
saving  his  neighbour  from  starvation  and 
has  not  used  those  means.  Now,  the 
magistrates  of  this  country  have  the 
means,  and  they  have  the  means  even  to 
the  reduction  of  the  whole  country  to  a 
Btate  of  starvation*    They  were  bound,  so 


long  as  there  was  property  in  the  country, 
to  apply  that  propei*ty  to  the  nourishment 
of  the  people.  The  law  called  upon  them 
to  do  it ;  and  if  it  has  not  been  done,  they 
are  *'  tyrants."  I  give  you  evidence  that  it 
has  not  been  done,  so  far  as  public  report 
goes,  and  therefore  I  am  justified  in  all 
the  expressions  used  in  this  publication. 

Now,  gentlemen,  comes  what  I  call  the 
evidence  of  the  mildness  of  my  paper,  and 
the  evidence  of  my  good  intention,  and 
evidence  that  I  did  not  justify  anything 
that  was  illegal,  and  evidence  that  I  was 
justifying  something  that  was  proper.  I 
will  state  to  you  what  that  justincation 
was,  or  what  my  notion  of  propriety  was 
in  that  case ;  and  it  will  be  for  you  to 
judge  whether  the  matter  here  indicted 
will  bear  out  my  statement  of  my 
intention.  I  tell  them  "your  de- 
mands " —  this  is  an  important  matter 
to  attend  to,  for  their  *'  demands"  have 
not  even  appeared  in  evidence.  We  are 
told  by  Mr.  Twyford(a)  that  what  he 
listened  to  was  not  a  **  demand,"  but  an 
humble  petition  on  the  part  of  the 
labourers ;  and  I  allow  that  I  know  from 
general  report  here  that  some  men  had 
assembled  and  made  demands  of  higher 
wages ;  and  unless  it  could  be  shown  in 
evidence  that  the  demands  of  the  agricul- 
tural labourers  do  exceed  either  the 
means  of  the  country  in  furnishing  the 
amount  required,  or  unless  it  can  be 
shown  that  the  sums  of  money  they  de- 
manded were  more  than  necessary  to 
obtain  for  them  a  sufficiency  of  existence, 
I  say  their  demands  were  moderate  and 
just,  and  the  law  allows,  and  the  law  re- 
quires, that  all  such  demands  shall  be 
satisfied.    Therefore,  I  tell  them — 

"  Your  demands  have  been  so  far  moderate 
and  just,  and  any  attempt  to  stifle  them  by  the 
threatened  severity  of  the  new  Administration 
will  be  so  wicked  as  to  justify  your  resistance 
even  to  death,  and  to  life  for  life." 

Now,  I  will  put  it  in  its  strongest  sense, 
and  1  will  make  the  case  my  own.  I 
declare  that,  when  the  law  of  the  country 
says  no  man  shall  starve  in  this  country, 
and  when  a  man  is  starving,  then  the  true 
doctrine  is  that  if  he  resists  he  resists 
not  legality  but  illegality.  He  resists 
because  he  is  not  protected.  He  resists 
because  the  laws  are  violated  in  his  per- 
son ;  and  it  is  precisely  under  that  careful 
wording  that  I  have  justified  that  resist- 
ance. I  stand  here  now  to  justify  that 
resistance,  and  I  know  that  I  have  the 
authority  of  everything  connected  with 
the  law  and  constitution  of  this  country 
to  support  me  in  justifying  that  resist- 
ance. 


(a)  See  above,  p.  478. 
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Now,  gentlemen,  I  will  recall  to  yon  at 
this  moment  what  I  endeavonred  to  get 
from  Mr.  Twyford,  what  had  been  the 
wages  of  labourers  in  his  employment, 
ana'  what  had  been  the  amount  of  the 
wages  demanded  by  them.  He  admitted 
that  the  snm  demanded  by  the  labourers 
generally  was  12«.  a  week  ;  and  I  will  put 
li  in  evidence  to  you  that  such  was  the 
state  of  things  in  my  mind  at  that  time 
that  I  understood  that  the  agricultural 
labourers  had  said  to  this  effect.  **  We  have 
had  four  or  five  shillings  a  week;  we 
cannot  live  upon  it ;  we  are  starving. 
Upon  that,  we  therefore  must  have  12«. 
The  price  of  food  is  such  that  12^.  a  week 
is  not  more  than  enough  to  give  us  the 
necessaries  of  life.''  That  was  my  feeling 
at  the  time  I  wrote  this  article.  I  saw 
demands  of  that  kind  made.  Kow  whether 
it  was  an  example  once  set  that  produced 
that  general  feeling  among  the  labourers, 
I  do  not  know.  But  it  was  in  evidence 
that  in  no  instance  was  there  a  higher 
claim  than  2«.  in  winter  and  28.  6d.  in 
summer.  I  endeavoured  to  get  from  Mr. 
Twyford  an  admission,  but  I  failed  in 
getting  an  admission,  as  to  whether  he 
thought  it  too  much.  I  shall  give  you 
evidence  in  another  shape  that  such  a  snm 
of  money  is  not  too  much;  for  such  is  the 
price  of  food  in  this  country  that  no  man 
with  a  wife  and  a  child — and  supposing 
the  average  of  the  family  to  be  but  three, 
supposing  there  is  but  a  man  and  his  wife 
and  one  child,  then  I  think  you  must 
understand,  if  you  pay  attention  to  what 
are  the  expenses  of  your  kitchens,  that  the 
sum  of  129.  a  week  will  find  a  man  bread 
perhaps,  but  scarcely  anything  more  than 
bread.  It  certainly  will  not  furnish  them 
with  a  pound  of  animal  food  each  day  for 
his  family  ;  and  with  12«.  a  week  he  will 
have  but  a  bare  subsistence,  and  not  one 
of  the  comforts  of  life.  Some  gentlemen 
do  pav  attention  to  calculations  ;  that  is  to 
say,  they  are  in  the  habit  of  making  calcu- 
lations to  see  what  a  certain  sum  of  money 
will  do.  Some  gentlemen  do  not;  but 
they  leave  these  affairs  to  some  branch  of 
their  family.  But  this  is  evident :  know- 
ing what  a  hard-workintf  man  requires  to 
support  him,  and  knowing  more  particu- 
larly with  regard  to  agricultural  labourers, 
that  men  who  work  in  the  open  air  do 
find  appetites  more  powerful  than  people 
who  are  confined  in  workshops,  I  thmk 
there  will  be  no  diflBculty  in  concluding  on 
our  part  that  the  demand  made  for  12«.  a 
week  was  a  proper  demand,  that  it  was  a 
just  and  moaerate  demand.  And  as  the  law 
says  that  a  man  shall  not  starve,  there  was 
no  illegality  in  an  article  asserting  that 
which  was  a  matter  of  legality.  If  the 
men  had  stayed  at  home,  and  if  each  man 
bad   sent  his  petition,   he  would   have 


found  no  attention  paid  to  that  petition ;  for 
I  believe  that  petitioning  has  been  carried 
on  for  a  great  number  of  years,  and  that 
the  petitions  have  not  been  attended  to. 
The  case  of  the  agricultural  labourers  has 
been  advocated  by  many  men  ever  since, 
certainly,  I  have  been  before  the  public ; 
I  can  speak  confidently  for  the  last  four- 
teen years,  and  I  can  speak  confidently,  so 
far  as  history  is  in  question,  that  for  a 
period  of  30  years,  during  the  height  of 
the  last  war,  when  the  price  of  com  be- 
came very  high,  and  when  the  country 
was  in  a  state  of  great  dissatisfaction  from 
the  great  expenditure  going  on — I  recollect 
that  in  my  infancy  the  agricultural  la- 
bourers began  to  be  dissatisfied,  and  their 
case  was  fairly  stated.  But  their  condition 
has  been  growing  worse  and  worse,  and 
the  fact  is,  that  instead  of  being  strong 
and  able-bodied  men  they  have  shrunk 
into  mere  shadows  and  skeletons  for  want 
of  the  necessaries  of  life.  I  do  not  know 
if  you  have  gone  much  into  the  agricul- 
tural districts  or  into  the  manufacturing 
districts ;  but  T  have  seen  those  objects 
of  misery.  I  have  heard  their  lamentable 
tale.  I  have  been  appealed  to  by  them, 
and  my  great  fault  is  that  I  have  en- 
deavoured to  help  them ! 

Now,  let  me  read  to  you  the  next 
sentence,  and  you  will  see  the  very  un- 
fair mode  in  which  indictments  of  this 
kind  are  got  up;  they  take  up  just  as 
much  as  they  please,  what  they  think 
they  can  give  a  colouring  to ;  and  they 
are  very  apt  to  leave  out  the  context, 
when  the  context  perhaps  will  give  another 
meaning.  It  happens  fortunately  that 
an  individual  is  not  now  deprived,  as 
individuals  have  been  deprived  before 
now — and  it  is  worthy  of  mention  that 
perhaps  on  the  very  spot  on  which  we  are 
now  standing,  or  somewhere  near  the 
spot,  the  time  has  been  when  a  man  was 
not  allowed  to  defend  himself  before  a 
jury.  I  would  refer  to  the  celebrated  case 
oi  Meade  and  Fenn,{a)  two  Quakers  who 
were  indicted  for  words  spoken  in  Grace- 
church  Street,  and  they  were  not  allowed 
to  defend  themselves  before  the  jury ;  and 
the  jury  taking  comj^ssion  on  their  case, 
and  giving  a  verdict  in  their  favour,  those 
men  were  sent  to  prison  for  so  doing. 
That  has  been  one  of  the  points  connected 
with  proceedings  in  cases  of  libel,  and  that 
goes  to  justify  the  inference  that  I  at- 
tempted to  draw  that  they  are  altogether 
contrary  to  law,  that  though  it  has  been 
the  practice  of  the  Court,  the  practice  is 
corrupt  and  vicious,  and  certainly  it  was 
corrupt  and  vicious  in  the  case  of  Penn 
and  Meade,  And  I  am  sure  I  shall  not 
offend  the  Recorder  by  saying  that  his 
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predecessor  at  that  day  did  so  behave 
towards  the  jury  and  towards  the  prisoners 
as  the  Recorder  himself  would  not  now 
justify.  That  is  a  matter  of  history.  It 
proves  that  all  these  prosecutions  for  libel 
are  in  their  nature  corrupt  and  vicious, 
that  they  emanate  from  a  Government 
that  is  generally  weak  and  wicked,  and 
weak  because  it  is  wicked,  that  they  do 
not  come  from  any  virtuous  source,  that 
they  arc  not  intended  for  any  good  pur- 
pose, that  the  object  is  to  crush  the  public 
spirit,  and  to  play  the  tyrant  over  men 
who  are  willing  to  be  slaves.  Now  it  is 
my  disposition  that  1  am  not  willing  to  be 
a  slave.  I  claim  my  right  of  being  a  free- 
man. I  claim  the  right  of  thinking 
freely,  and  not  only  thinking  freely,  but 
of  speaking  freely,  if  I  have  given  no 
offence  to  any  authority  in  this  country. 
It  is  in  that  fight,  and  in  no  other  light, 
that  I  claim  the  right  to  be  a  freeman ; 
and  no  man  shall  be  my  tyrant  by  my 
submission. 

What  I  was  going  to  call  your  attention 
to  is  that  in  the  passage  selected  the  prose- 
cution have  stopped  short  at  the  sentence, 
— they  have  left  out  a  sentence  which 
shows  the  spirit  of  the  whole  article.  1  have 
endeavoured  to  show  you  that  1  do  not 
justify  any  illegal  acts  on  the  part  of  the 
labourers.  I  have  endeavoured  to  show 
you  that,  if  1  had  gone  further  than  I  have 
gone,  I  should  be  justified  in  that,  because 
the  illegality  did  not  begin  with  the  la- 
bourers. But  I  am  charged  here  with 
inciting  the  labouring  population  to  acts 
of  insubordination  and  the  crime  of 
arson,  and  I  will  put  my  defence  on  that 
single  point.  If  I  nad  not  said  five  words 
to  you,  I  might  have  appealed  to  you  that 
since  the  gist  of  the  inaictment  was  that 
high  accusation,  you  could  take  cognizance 
of  nothing  below  that  high  accusation ;  and 
that  if  you  do  not  find  me  guilty  of  inciting 
them  to  commit  acts  of  arson,  you  cannot 
find  me  guilty  upon  that  indictment,  be- 
cause if  you  say  that  I  am  guilty  you  find 
me  guilty  of  inciting  them  to  commit 
acts  of  arson.  And  I  am  sure  that,  upon 
all  the  evidence  that  has  been  brought 
into  Court,  or  that  can  be  brought  into 
Court,  my  publication  has  no  such  ten- 
dency, for  m  the  very  sentence  next  to 
that  sentence  which  is  the  last  of  the 
long  article  I  say : — 

"Persevere  in  your  moderate  and  ju^t  de- 
maDds." 

Now  what  could  I  mean  by  that  ?  I 
did  not  say,  *  *  Go  and  set  com  ricks 
on  fire,  go  and  set  barns  on  fire."  I  say 
nothing  of  that  kind,  but  the  **  mode- 
rate and  just  demands  **  to  which  I 
have  alluded ;  and  that  which  was  in  my 
mind  was  the  oncouragement  to  those 


labourers  to  exact  from  the  authorities  of 
the  country,  from  those  who  have  the 
administration  of  the  Poor  Laws  of  the 
country.  Be  it  remembered  that  the 
question  does  not  apply  to  wages  alto- 
gether ;  for  we  well  know  that  there  is  a 
population  in  this  country  more,  upon  the 
present  arrangement  of  things — I  do  not 
say  more  than  the  land,  will  support,  I 
do  not  say  more  than  might  be  well  em- 
ployed in  this  country  in  a  better  state  of 
things — but  there  is  connected  with  the 
present  state  of  things  a  population  that 
cannot  find  a  sufficiency  of  employment ; 
and  therefore  the  demands  made  by  them 
were  that  they  should  be  either  employed 
at  certain  wages,  or  should  be  paid  wages 
from  the  poor  rates.  Now  they  have  a 
claim  upon  the  poor  rates  for  necessaries ; 
and  those  were  the  demands  which  I 
justified.  Those  were  the  demands  to 
which  I  allude,  and  to  no  other  demands 
whatever,  because  there  has  been  no 
other  demand  made.  The  acts  of  arson, 
the  acts  of  breaking  machines,  or  any 
other  illegal  act,  is  not  connected  with 
the  principle  of  the  demand.  A  demand 
is  one  thing,  and  an  illegal  act  is  another. 
I  do  not  justify  illegal  acts.  I  justify  the 
demands  ;  that  is,  I  justify  their  demand- 
ing the  necessaries  of  life ;  and  such  is 
the  fair  spirit  of  the  whole  article.  And  I 
hope  that  you,  gentlemen  of  the  jury,  will 
see  it  as  I  see  it,  that  you  will  not  see  it 
coloured  as  it  is  in  the  indictment,  for 
mind  that  it  is  the  nature  of  language  to 
make  an  impression  even  if  it  be  unjusti- 
fiable ;  and  it  is  not  in  human  nature 
that  one  man  can  stand  by  and  hear 
another  man  called  a  rogue  but  he  will  in 
some  measure  have  suspicions  that  he  is 
a  rogue.  And,  therefore,  I  call  upon  you 
solemnly  to  weigh  the  matter  upon  the 
whole  spirit  of  the  indictment;  not  to 
take  for  granted  those  horrid  charges 
brought  against  me  on  that  indictment, 
but  to  look  at  the  paper  itself;  to  read 
the  thing  as  it  stands  with  its  context, 
and  to  see  whether  the  indictment 
itself  is  not  an  act  of  wickedness,  and 
whether  the  wickedness  does  not  attach 
to  them 

The  Recohdek:  You  are  aware  that 
the  grand  jury  have  found  the  bill  upon 
their  oaths.  You  may  not  say  the  indict- 
ment is  an  act  of  wickedness. 

Defendant:  They  have  found  it  upon 
ex  parte  evidence.  I  can  scarcely  suppose 
it  possible  that,  if  I  had  been  a  member 
of  the  grand  jurjr,  if  I  had  seen  an  indict- 
ment drawn  up  m  language  such  as  that 
indictment  is  drawn  up  in,  and  if  I  knew 
the  horrid  state  of  things  that  exists  in 
the  agricultural  districts,  if  I  had  been 
excited,  as  every  man  is,  at  such  a  state 
of  things,  I  could  hardly  have  seen  such 
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a  charge  withont  saying  Let  tLat  go 
before  a  jnry.  You  know  tliat  no  evi- 
dence goes  before  the  grand  jury  but  the 
indictment,  and  the  individual  who  says, 
I  bought  the  publication;  and  I  should 
say  that  the  grand  jury  would  have  done 
me  injustice  if  they  had  not  sent  me 
before  you  for  trial.  I  do  not  charge  the 
act  of  wickedness  upon  the  grand  jury ; 
but  I  charge  it  upon  those  who  have 
drawn  up  that  indictment,  or  ordered 
that  indictment  to  be  drawn  up. 

Gentlemen,  there  is  one  part  of  my 
defence  I  will  dispose  of,  which  I  did  not 
complete  as  I  might  have  completed  it. 
Of  course  I  must  in  some  measure  go 
upon  report,  but  it  is  report  fairly  con- 
nected with  my  defence.  You  are  trying 
matters  of  opinion.  You  are  not  trying 
any  particular  act  of  mine,  but  you  are 
trying  my  opinions  whether  they  are 
proper;  that  is  to  say,  whether  I  am 
justified  in  thinking  upon  those  matters, 
in  writing  upon  those  matters,  and  then 
in  printins:  and  publishing.  That  is  what 
you  r.re  to  try.  Kow  I  can  only  lay  the 
general  state  of  the  public  before  you 
upon  the  principles  of  common  report.  I 
cannot  put  it  in  evidence  before  you; 
and  you  find  that,  even  with  the  assis- 
tance of  the  magistrates,  with  the  as- 
sistance of  three  of  the  metropolitan 
magistrates  and  Sir  Richard  Birvie(a) 
liimself,  who  is  known  to  be  a  magistrate 
of  the  first  influence  in  this  country,  you 
find  that  Sir  Richard  himself  could  speak 
of  nothing  but  common  report.  And, 
therefore,  in  putting  in  my  defence,  I 
must  appeal  to  your  judgments  as  they 
might  have  been  formed  by  common  re- 
port, or  as  I  can  help  you  to  form  them 
now  by  presenting  a  report  before  you, 
and,  therefore,  to  show  you  that  which 
appears  to  be  not  only  tyranny,  but  the 
^oss  unfairness,  of  selecting  me  for  pro- 
secution out  of  the  100  people  who  are  as 
liable  to  it  as  I  am.  And  I  think  you  will 
see  after  this  little  point  that  I  shall 
state  to  you  that  there  is  a  reason  such  as 
I  have  assigned,  there  is  a  secret  motive 
that  does  not  appear,  and  that  the  reason 
why  I  am  selected  is  that  there  was  a 
hope  that  I  might  by  my  publications,  or 
by  mv  free  expression  of  opinion,  have 
offended  the  puolic  feeling  more  than  any 
other  individual,  and  that  they  had  a 
better  chance  of  getting  a  verdict  against 
me  than  any  other  individual. 

Now,  there  is  evidence  that  some  such 
motives  have  been  actuating  the  minds 
of  the  persons  who  have  brought  that 
indictment  against  me,  in  the  circum- 
stance that  the  attention  of  the  House  of 
Commons  was  called  to  a  publication,  to 

(a)  See  above,  p.  473. 


CohbeWs  Weekly  Political  Reaister,  by  a 
Mr.  Trevor,  and  the  charge  brought  by 
Mr.  Trevor  against  the  Roister  was,  that 
it  had  precisely  the  tendency  which  is 
charged  against  me  in  this  inaiotment.(a) 
I  need  not  read  the  paper  to  you ;  it  is 
sufficient  that  a  member  of  the  House  of 
Commons  had  read  that  paper,  had  drawn 
that  inference  from  reading  that  paper, 
and  had  made  a  complaint  in  the  House 
of  Commons.  But  what  I  want  to  show 
you  is,  bow  the  Government  got  rid  ot 
that  complaint.  It  was  not  negatived. 
It  was  not  said,  **  You  have  brought  a  false 
accusation  against  this  man's  publica- 
tion ; "  but  it  was  said  the  House  of  Com- 
mons had  better  not  meddle  with  it.  **  It 
is  possible  we  might  in  this  case  have  had 
an  adverse  verdict,  and  an  adverse  ver- 
dict in  the  situation  in  which  the  country 
is  now  placed  will  be  extremely  unfavour- 
able." That  was  the  allegation  of  Lord 
Althorp.(h)  He  says,  **  Leave  the  thing  to 
the  Ministers;  we  have  got  one  prose- 
cution already,  and  let  us  select."  But, 
gentlemen,  I  say  it  is  for  you  to  consider 
whether  they  have  taken  the  thing  fairly  ; 
whether  1  have  written  and  published 
in  the  same  light  that  others  have 
written  and  pubHshed,  and  whether,  if 
prosecution  is  just  in  my  case,  the 
justice  of  the  case  does  not  require  the 
prosecution  of  all  tbe  others.  And  if  it  be 
mconvenient  to  take  all,  they  should 
have  taken  that  paper  which  had  exercised 
the  greatest  influence  in  the  country. 
The  evidence  before  you  will  be  that  my 
paper  had  a  narrow  circulation;  that  it 
was  not  advertised;  that  there  never 
went  out  connected  with  it  even  any 
prospectus;  that  it  was 'not  pushed  into 
any  part  of  the  country;  that  it  was 
not  known  not  only  in  the  counties  of 
Sussex  and  Hampshire,  but  that  it 
was  not  known  even  to  you,  gentlemen, 
in  the  metropolis.  I  very  much  doubt  if 
any  one  of  you,  gentlemen,  knew  thia pub- 
lication before  it  was  indicted. 

Then  the  case  stands  thus:  A  similar 
accusation  is  brought  against  another 
publisher  by  a  member  of  the  House  of 
Commons ;  that  accusation  is  got  rid  of, 
not  by  a  promise  of  the  officers  of  the  Go- 
vernment to  prosecute  that  individual, 
but  by  saying :  **  No,  that  individual,  per- 
haps, may  be  too  strong  for  us ;  we  will 
proceed  against  the  poor  devil  we  have 
got  under  our  clutches,  and  we  will  do  the 
best  we  can."  Perhaps  I  may  do  wrong 
even  in  supposing  that  this  is  an  offence ; 
but  if  the  publication  be  an  offence,  it  is 
an  offence  connected   with  the  general 


(a)  See  Hansard,  1830,  Dec.  23,  p.  71,  and 
below  p. 

(Jb)  See  Hansard,  1830,  December  33,  p.  79. 
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press  of  the  country ;  it  is  the  offence  of 
all ;  and  it  appears  that  I  am  to  be  made 
the  scapegoat  for  the  rest.  I  think,  if  that 
is  to  be  the  case,  I  have  had  my  share  of 
punishment  already.  The  purpose  has 
entirely  failed  for  which  the  prosecution 
was  instituted,  and  if  1  am  to  be  made 
the  scapegoat  of  all  other  persons  con- 
nected with  the  press,  1  have  been  most 
unjustly  taken.  Or,  at  least,  they  might 
have  given  some  of  those  a  taste  of  im- 
prisonment, if  imprisonment  be  the  object, 
who  yet  know  nothing  at  all  about  it. 

I  have  said,  gentlemen,  that  I  will  not 
read  that  part  of  the  i^iV^r  which  is  com- 

Elained  of.  But  in  justice  to  myself  1  am 
ound  to  do  another  thing,  and  that  is  not 
only  to  present  to  you  what  was  the  con- 
duct of  Mr.  Cohhett  after  his  publication 
had  been  so  complained  of  in  the  House  of 
Commons.  I  find  in  his  Register  that 
which  I  have  seen  in  the  report  of  the 
trials  of  some  of  those  men  who,  I  may 
say,  have  been  unhappily  convicted.  I 
say  **  unhappily  convicted,"  because  I 
think  they  were  unhappily  <tiveninto  the 
causes  of  their  conviction.  There  was  one 
thing  done  on  those  trials  which  I  think 
was  highly  creditable,  that  is,  it  reflects 
great  credit  upon  one  of  the  advocates  of 
the  prisoners  there,  that  he  justified  the 
sense  of  resistance  they  had  entered  into. 
Here,  gentlemen,  is  the  language,  as  far 
as  it  is  reported,  of  Mr.  SewelL  Mr. 
Cohhett  says : — 

"  I  read,  and  with  inexpressible  delight,  that 
Mr.  Sewell,  in  defending  the  prisoner,  said  that 
a  man  with  five  and  six  children,  could  the  jury 
for  a  moment  suppose  that  sum  sufficient  to 
supply  the  common  wants  of  nature.  If  a  man 
saw  his  family  in  distress,  his  children  starving, 
the  law  of  nature  then  became  paramount  to 
the  laws  of  man.  Laws  were  made  for  the 
benefit  of  society ;  but  society  never  requires 
that  one  class  shall  starve  and  the  other  revel  in 
luxury  and  wealth." 

Now  that  is  the  language  of  an  advocate 
in  defending  those  men.  The  sentiment 
is  precisely  the  sentiment  I  have  expressed 
in  my  publication.  Mr.  Cohhett  has 
always  taken  that  course  in  his  writing, (a) 
that  the  laws  will  not  allow  any  man  to 
starve,  and  if  starvation  be  forced  upon 
any  individual  in  this  country,  he  has  a 
right  to  resist  that  starvation. 

Gentlemen,  I  am  sorry  to  occupy  so 
much  of  your  time ;  but  I  cannot  do 
justice  to  myself  without  it.  It  is  fair, 
gentlemen,  that  I  should  support  that 
position  which  I  say  I  had  at  the  time  of 

(o)  For  example,  in  Cobbett's  "Legacy  to 
Labourers,"  Letter  6,  "  Can  the  landlords  right- 
fully use  the  lands  so  as  to  caoae  the  natives  to 
perish  of  hunger  or  of  oold  ?  ** 


writing  that  publication,  by  that  which 
has  appeared  in  other  numbers  of  that 
publication  antecedent  to  the  time  of 
the  prosecution.  In  the  first  number  I 
claim  for  this  publication  called  the 
*'  Promjyfer,^^  that  it  is  the  mildest  political 
publication  of  the  day,  ond  that,  whenever 
it  treats  of  matter  which  is  also  treated  of 
in  a  common  newspaper  of  the  day,  it  is 
less  strong  and  less  generally  offensive 
than  that  which  pervades  the  press  at  all. 
I  have  proved  that  to  you  in  the  case  of 
the  *'  Times'^  newspaper.  I  have  now  to 
confirm  that  by  reading  some  other 
passages  of  this  publication,  which  ap- 
peared upon  the  13th  of  November.  In 
its  introauction  to  the  public  it  has  this 
particular  language  ;  and  the  language  is 
particular  because  it  connects  itself  with 
the  present  case,  and  with  my  intention. 
It  says : — 

"  The  *  Prompter  *  has  not  yet  seen  or  read  of 
any  constitution,  or  any  state  of  things,  in  any 
country  that  did  not  require  and  ad-nit  of 
amendment.  He  will  have,  therefore,  no 
system  to  defend,  but  the  faults  of  every  system 
to  amend.  Another  age  of  revolution  has  come 
upon  us — it  must,  more  or  less,  affect  all  the 
old  social  relations  of  Europe ;  and  that  which 
is  required  from  the  public  press  and  from 
public  men  is  the  best  guidance.  The 
*  Prompter  *  has  no  passions  to  gratify,  but  such 
as  are  associated  with  the  better  part  of  human 
nature ;  no  party  to  serve,  but  that  of  those 
whose  condition  calls  for  improvement  ;  no 
quarrel  with  men,  because  they  rather  inherit 
than  make  systems.  His  warfiare  will  be  carried 
on  against  the  bad  part  of  every  system,  against 
bad  measures,  and  against  the  general  bad 
passions  and  ignorance  of  mankind."  (a) 

Now,  that  is  the  professed  object  of  this 
publication.  I  have  to  claim  your  con- 
sideration whether  any  other  object  is 
visible  in  the  matter  now  indicted. 

Again,  with  regard  to  my  disposition  as 
to  the  destruction  of  property,  I  disclaim 
any  disposition  to  encourage  anything  of 
the  kind;  and  the  only  ground  for  in- 
ferring that  I  can  allude  to  anything  of 
the  kind  is  hypothetical  matter,  which 
is  never  proper  matter  for  evidence 
in  a  court  of  justice.  Now,  I  addressed  a 
letter  upon  this  subject  to  the  Duke  of 
Weliingtorif  dated  November  the  10th.  It 
was  connected  with  the  general  transac- 
tions at  the  time.  Some  imputations  had 
been  made  upon  me  which  were  im- 
properly  made.  I  was  charged  with  being 
the  cause  of  that  excitement.  I  feit  that 
I  was  not  the  cause  of  it,  and,  therefore, 
I  endeavoured  to  explain  myself  in  that 
letter  to  the  Buke,  who  was  then  in 
offioe : — 


(a)  "The  Prompter,"  Nov.  13,  18.S0. 
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"So  averse  am  I  to  secret  mystery,  plot  or 
conspiracy,  or  to  political  societies  of  any  kind, 
that  at  any  time  I  will  unfold  to  any  authority 
of  the  country  all  my  knowledge  of  the  state  and 
condition  of  its  political  parties.  The  people 
want  nothing  more  than  fair  play;  they  can 
prosper  in  their  efforts  to  amend  their  condition 
hy  nothing  but  open  proceedings ;  and  whenever 
I  am  watched  and  spied,  and  fairly  reported,  I 
shall  be  found  acting  upon  and  recommending 
this  line  of  conduct.  I  hate  a  mere  bully, 
knowing  that  such  men  are  always  vicious 
cowards.  I  despise  the  man  that  can  hiss  or 
hoot  at  or  pelt  another,  ihat  can  disturb  a  public 
assembly,  or  that  can  break  windows  or  do 
damage  to  property  of  any  kind,  assured  that 
such  a  man  wi:l  never  stand  a  real  fight  with 
yranny,  and  I  pledge  myself  to  my  country  that 
any  such  a  dastardly  and  wicked  warfare  shall 
never  be  encouraged  in  the  Kotunda  while  I  am 
its  tenant."(a) 

Gentlemen,  those  are  the  fair  groands 
upon  which  you  may  judge  of  my  disposi- 
tion ;  and  if  I  am  ambiguous  in  my  expres- 
sions I  never  mean  to  be  so,  and  if  I  have 
any  faculty  or  any  excellence  at  nil  I  am 
apt  to  be  rather  too  plain  in  my  statements. 
I  think  I  may  say  from  all  that  has  passed 
and  from  what  has  now  appeared,  that 
there  is  such  a  thing  as  too  much  political 
honesty,  where  there  is  tyranny  and  cor- 
ruption in  a  country,  and  my  crime  has 
been  the  possession  of  too  much  political 
honesty ;  that  is,  I  have  spoken  as  I  felt, 
and  I  have  done  it  at  all  hazards,  and  I 
am  sure  that  I  have  done  nothing  but 
what  I  shall  be  justified  for  in  the  sight  of 
the  country  at  large. 

In  the  second  number  of  this  same  pub- 
lication I  have  a  long  article  marked  out. 
But  I  feel  some  delicacy  about  occupying 
too  much  time.  The  matter  I  have  pre- 
pared to  produce  to  the  jury  will  take 
more  time  than  this  day  will  admit  of; 
but  it  is  but  fair  that  I  should  do  myself 
all  possible  justice.  You  know  that,  if  1 
neglect  to  do  anything  which  is  necessary 
to  my  defence,  1  cannot  supply  it  after- 
wards, and  therefore  all  I  wish  to  claim 
from  you  is  an  admission  that  I  have  not 
unnecessarily  occupied  your  time.  I  have 
an  article  here  on  what  may  be  called  the 
insurgent  state  of  the  country,  the  revolu- 
tionary state  of  the  country,  because  it  was 
a  general  admission  on  the  part  of  the 
papers  that  the  agricultnral  districts  were 
in  a  state  of  insurrection,  and  this  paper 
says  the  proceedings  are  revolutionary ; 
by  which  I  understand  the  writer  to  mean 
that  they  are  so  formidable  that  they  will 
necessarily  work  a  complete  change  in  the 
state  of  the  countiy,  and  more  particularly 
in  the  treatment  of  the  agricultural  la- 


(a)  The  letter  appeared  in  Carlile's  publica- 
tion, "  The  Prompter,"  Nov.  13, 1880. 


bourers.    This  is  a  narrative  taken  from 
the  **  Morning  Chronicle  " 

Adoljphus :  I  am  very  unwilling  to  inter- 
rupt or  to  limit  the  course  of  the  defence ; 
but  if  all  the  newspapers  that  have  been 
published  in  the  last  month  are  read  to  us 
I  can  perceive  no  end  to  it.  I  must 
observe,  in  the  first  place,  that  a  news- 
paper cannot  be  evidence.  But  I  think  it 
my  duty  to  say  one  word  with  respect  to 
this  line  of  defence.  The  rule  of  law  is 
this :  That,  if  in  a  libel  which  is  published 
any  portion  of  it  makes  in  favour  of  the 
defendant,  as,  for  example,  if  there  is 
another  column  in  the  same  newspaper, 
or  another  page  in  the  same  book,  it  may 
be  read ;  but  what  has  been  written  and 
published  by  another  person  cannot  be 
evidence;  and,  therefore,  when  it  is  at- 
tempted to  read  a  paragraph  from  the 
"  Morning  Chronicle,  it  cannot  be  ad- 
mitted. 

The  Eecobdeb  :  There  can  be  no  question 
about  it.  First  of  all,  it  is  said  that 
that  is  the  language  of  the  **Moi'nina 
Chronicle;*^  but  what  have  we  to  do  with 
it  ?  Is  the  **  Morning  Chronicle  "  the  law- 
giver of  the  country  r  Can  it  possibly  be 
supposed  that  because  one  man  is  guilty 
of  a  libel  that  justifies  another  in  being 
guilty  of  a  libel  P 

Defendant :  What  I  am  about  to  read  is 
not  matter  sent  forth  by  the  editor  of  the 
*^  Morning  Chronicle,**  but  it  describes 
itself  as  matter  written  from  the  disturbed 
districts ;  it  describes  the  state  of  those 
districts. 

The  Becobdeb  :  Is  that  evidence  P 

Defendant :  It  is  evidence  connected  with 
the  publication. 

Adolphua :  It  is  still  worse  than  no  evi- 
dence. 

The  Becobdeb:  It  is  calculated  to  do 
mischief. 

Defendant:  The  article  I  am  about  to 
read  your  Lordship  would  not  complain  of 
after  hearing  it  read. 

The  Becobdeb  :  My  objection  is  to  hear- 
ing that  read  as  proof  of  matter  of  fact 
which  cannot  be  proof  of  it.  It  must  bo 
proved  by  oral  testimony. 

Defendant :  Here  comes  in  what  rap.y  be 
called  the  imperfect  character  of  the  indict- 
ment. How  am  I  to  know  what  sort  of 
evidence  will  be  required  in  this  case  upon 
the  bare  face  of  that  indictment  P 

The  Becobdeb  :  Whatever  evidence  is 
tendered,  the  Court  will  give  their  judg- 
ment whether  it  bo  legally  receivable  or 
not ;  but  what  vou  are  reading  now  can- 
not be  admissible  evidence. 

Adolphus :  If  anvthing  is  tendered  as 
evidence  which  without  cusgracing  myself 
I  can  suffer  to  bo  received,  I  will  not  make 
any  object ion« 
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Defendant:  I  do  not  hear  what  your 
Lordship  said. 

Adolphus :  My  Lord  was  pleased  to  say 
that  every  species  of  evidence  offered  to 
the  Court  would  be  considered  ;  to  which 
I  added  that  if  any  evidence  was  offered 
which  I  could  permit  to  be  received  with- 
out disgracing  myself  in  my  professional 
character  I  should  willingly  accede  to. 

Defendant:  Gentlemen,  I  am  sure  that 
a  little  explanation  will  show  that  I  am  on 
right  ground.  The  indictment  as  to  its 
gist  is  founded  upon  public  report.  The 
preamble  to  it  states  : — 

"  It  \ras  publicly  rumoured  reported  and 
believed  amongst  the  liege  subjects  of  our  liord 
the  now  King  that  divers  of  the  liege  subjects 
of  our  said  Lord  the  King  who  were  ut<ually 
employed  iu  agricultural  labours  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  had  been  and  were  in 
divers  parts  of  England  aforesaid  guilty  of 
insurrection  against  the  laws  of  this  Realm  and 
had  been  and  were  and  continued  to  be,  guilty 
of  riots  routs  and  unlawful  assemblies  and  of 
acts  of  great  violence  tumult  and  disorder  and 
of  the  crimes  of  arson.'* 

Now,  the  whole  thing  goes  upon  public 
report.  Have  you,  gentlemen,  from  any 
of  the  gentlemen  that  have  been  brought 
before  you  as  witnesses,  received  any- 
thing more  than  public  report  ?  Then  I 
have  to  show  you  that  the  public  report 
was  not  of  that  kind,  and  that  is  what 
I  am  prepared  to  do  from  the  news- 
papers. 

The  Recorder  :  You  must  prove  it  by 
a  witness,  and  not  by  a  printed  paper, 
and  the  authority  of  the  author  of  which 
we  know  not,  whether  he  has  been  telling 
truth  or  falsehood.  If  you  mean  to  con- 
tradict the  fact  that  such  report  existed, 
you  must  contradict  that  fact  by  legal 
evidence,  and  not  by  producing  a  paper, 
printed  perhaps  by  an  enemy  to  the 
country. 

Defendant:  I  should  be  sorry  that  it 
coula  be  supposed  for  a  moment 

The  Recorder  :  I  know  nothing  of  the 
paper  myself;  but  the  paper  itself  can 
prove  nothing.  It  cannot  prove  that 
there  were  no  such  reports,  and  that  is  the 

?urpose  for  which  you  seek  to  adduce  it. 
f  you  will  call  any  witnesses  who  will 
prove  that  there  were  no  such  public  re- 
ports, that  is  certainly  material  and 
admissible  evidence. 

Defendant :  The  evidence  with  which  I 
had  prepared  myself  was  a  reference  to 
those  published  documents  from  which 
we  all  form  our  opinions,  that  is  to  say, 
from  the  newspapers  of  the  day. 

The  Recorder:  Opinion  is  one  thing, 
and  evidence  is  another.  If  you  propose 
that  to  beat  down  the  evidence  now  before 
the  Court,  if  you  mean  to  prove  that  there 


were  no  such  reports,  yon  must  prove  it 
by  living  witnesses. 

Defendant :  There  is  another  ground 
upon  which  I  may  correctly  proceed,  and 
that  is  to  account  for  my  own  state  of 
mind  in  writing  that  article. 

The  Recorder:  The  state  of  mind  the 
jury  will  judge  of  from  the  act.  It 
is  not  enough  for  a  man  to  say  when  he 
has  killed  another  in  a  duel,  I  never 
intended  to  kill  him  ;  he  must  be  bound 
by  the  act.  So  here,  whatever  you  may 
say  were  your  intentions,  those  intentions 
must  be  collected  from  the  libel  itself, 
and  your  saying  *'  I  intended  no  mischief** 
is  no  answer  to  the  mischief  actually  and 
necessarily  resulting  from  the  libel. 

Defmdaiit :  1  can  give  no  personal  evi- 
dence that  shall  speak  to  my  state  of 
mind.  I  can  only  give  that  sort  of  moral 
evidence  by  which  my  state  of  mind  must 
be  shown. 

The  Recorder  :  I  know  nothing  of 
moral  evidence.  You  say  you  had  in- 
tended no  harm.  The  jury  must  consider 
whether  from  the  act  you  committed 
your  intention  was  mischievous  or  no. 

Defendant :  I  can  go  further  than  that ; 
having  shown  that  the  indictment  is 
founded  upon  public  report  of  the  day, 
I  think  the  public  papers  of  the  day  are 
the  sources  of  public  report. 

The  Recorder  :  I  am  quite  of  opinion 
that  they  are  not,  and  I  cannot  admit 
them  for  that  purpose. 

Defendant:  tSentlemen,  the  decision  of 
the  Court  places  me  in  a  great  difficulty. 
But  I  have  so  much  at  stake  in  this 
matter  that  I  feel  bound  in  justice  to 
myself,  I  do  not  say  to  take  up  that 
which  may  be  called  an  illegal  defence, 
but  what  I  was  going  to  read  to  you  was 
to  show  that  I  had  embodied  into  this 
publication  that  which  was  the  report  of 
the  day. 

The  Recorder:  If  it  be  mischievous, 
that  is  the  crime  imputed  to  you. 

Defendant:  What  I  am  reading  now  is 
that  publication  which  preceded  the  one 
indicted. 

The  Recorder  :  Supposing  you  had 
published  twentv  articles;  does  it  ne- 
cessarily follow  that  because  nineteen  of 
them  are  innocent,  or  even  laudable  and 
moral,  therefore  the  twentieth  may  not 
be  of  a  directly  contrary  character  P 
Whatever  you  can  find  in  the  publication 
in  question  which  can  persua<&  me  there 
was  no  mischief  in  the  thing,  and  that, 
connected  with  the  whole  body  of  the 
article  it  never  could  be  supposed  to  be 
mischievous,  all  that  is  proper  and  ad- 
missible evidence ;  but  io  say,  because 
you  have  done  some  things  that  are  inno- 
cent and  even  laudable,  that  therefore 
that  is  to  weigh    down    what    ma^  be 
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gniltj  in  this  publication,  wonld  be  an 
argrunent  that  can  never  be  admitted. 

defendant :  Gentlemen  of  the  jnry,  the 
sort  of  defence  that  I  am  told  now  I 
ought  to  have  set  up  is  this :  I  am  told 
that  I  ought  to  have  brought  the  persons 
into  Court  upon  which  the  public  report 
might  have  been  supposed  to  have -been 
founded.  But  see  what  difficul^  attaches 
to  my  case  in  that  respect.  How  was  I 
to  go  into  the  disturbed  districts  and  to 
select  men  to  bring  them  here  to  give 
evidence  P  Where  was  I  to  find  the  funds 
to  do  that  P  How  was  it  possible  that  an 
individual  indicted  for  a  publication  of 
that  kind,  a  publication  perfectly  simple 
in  its  character,  having  nothing  ambigu  - 
ous  in  it,  how  was  it  to  be  expected 
that  I  should  be  prepared  with  such  a 
defence  as  I  am  now  called  upon  to 
makeP  That  is,  I  am  called  upon  to 
bring  people  from  those  districts  to  prove 
that  what  I  said  of  them  is  justifiable. 
How  am  I  to  do  it  P  I  have  not  the 
means  of  doing  it.  Therefore,  the  aues 
tion  for  you  will  be  whether  I  nave 
forged  these  papers,  whether  I  have  in- 
truded  anythmg  upon  you  that  was  not 
matter  of  public  report,  or  that  would 
not  show  you  upon  what  pounds  I  am 
proceeding  to  justify  me  in  this  case, 
t^ow  I  hold  in  my  hands  the  report  of 
the  debates  of  the  House  of  Lords  on  the 
2  th  of  November,  as  printed  in  the 
'*  Times"  upon  the  30th,  and  heie  I 
find  that  tne  members  of  the  House 
of  Lords,  at  least  some  of  them,  the 
Duke  of  Wellington  in  particular,  did 
declare  so  late  as  the  29th  of  November 
that  up  to  the  time  of  his  leaving  office 
he  could  not  trace  any  act  of  arson  to  the 
agricultural  labourers.(a)  It  is  a  most 
important  point ;  and  I  have  a  body  of 
evidence  of  that  nature  all  working  to- 
gether to  show  that  everything  that  was 
evidence  to  my  mind,  from  all  the  sources 
of  information  that  I  could  derive  know- 
ledge from,  did  justify  me  in  writing  and 
publisbing  that  whiclT  I  have  written  and 
published.  Here  on  the  29th  of  Novem- 
oer  is  what  the  Duke  of  Wellington  is 
reported  to  have  said.  The  subject  is 
introduced  to  the  House  of  Lords  by  Lord 
Wynford  on  the  state  of  the  country.  (5) 

AdolplHts :  This  must  be  stopped.  That 
the  Duke  of  Wellington  even  said  so  at  all 
is  not  in  evidence  at  all,  and  if  he  did  so, 
it  is  not  worth  one  farthing. 

The  Recokdee:  If  he  individually 
could  not  trace  any  act  of  arson  to  agri- 
cultural labourers,  is  that  to  exclude  the 
fact  of  arson  having  taken  place  P 

(a)  Hansard,  Nov.  29,  18S0,  p.  683. 
(6)        „  „  „        p.  675. 


Defendunt:  No,  but  it  disconnects  me 
from  the  charge  of  the  indictment,  be- 
cause if  the  Ministry  of  the  country  did 
not  know  that  those  agricultural  labourers 
had  been  guilty  of  those  acts,  how  was  I 
to  be  supposed  to  have  gained  a  know- 
ledge of  anything  of  the  kind  p  And  how 
can  it  be  inferred  that  I  intended  to  jus- 
tify anvthing  of  the  kind  when  there  was 
no  evidence  before  the  country  that  such 
a  thing  had  been  doneP  I  could  not 
justify  that  which  was  not  before  the 
knowledge  of  the  country.  And  here  the 
Duke  of  Wellington  says  that  of  the  perpe- 
trators of  these  outrages  not  a  trace  had 
been  discovered  up  to  the  time  when  he 
quitted  office.  Now  he  quitted  office  on 
the  22nd  of  November.  My  publication 
is  dated  upon  the  27th.  I  have  explained 
to  you  why  I  might  have  written  that 
upon  the  24th  or  25th.  What  I  tell  these 
labourers  is,  **lliereisno  evidence  that 
you  are  political  rebels  or  incendiaries." 
And  here,  three  days  after  my  publica- 
tion, I  find  the  Duke  of  Wellington  using 
the  same  language.  He  says  there  is  no 
evidence  even  before  the  secret  adminis- 
tration of  the  country  that  the  agricultu- 
ral labourers  had  done  those  acts  which  I 
am  charged  with  justifying.  I  give  you 
the  evidence  that  other  men  were  in  my 
state  of  mind,  and  I  give  you  evidence 
that  the  Duke  of  Wellington  himself, 
having  all  the  knowledge  which  his  in- 
fluence in  office  could  bring  to  him,  did 
not  know  they  had  been  guilty  of  such 
acts  that  are  imputed  to  the  agricultural 
labourers  in  that  indictment  at  a  period 
subsequent  to  that  publication. 

The  Eecobder  :  You  say  that  the  Duke 
of  Wellington's  speech  says  that  up  to  the 
present  time  of  his  quitting  office,  which 
vou  say  was  the  22nd  of  November,  he 
himself  had  not  been  able  to  trace  those 
fires  to  the  agricultural  labourers. 

Defendant:  He  speaks  in  his  official 
character ;  the  date  of  this  report  is  the 
29th,  that  is  the  Monday  evemng  subse- 
quent to  my  publication.  On  the  Satur- 
day  there  is  more  important  matter  to 
come  in  connexion  with  it,  because  there 
are  imputations  of  the  crime  of  arson 
made  on  other  parties,  not  on  the  agricul- 
tural labourers.  He  says  what  the  pre- 
sent Ministers  have  done,  that  is  what 
they  have  discovered;  those  outrages 
had  been  attributed  to  foreigners;  but 
he  was  sure  that  no  evidence  what- 
ever had  been,  and  he  did  not  believe 
that  any  evidence  whatever  could  be, 
adduced  of  this.  Certain  it  was  that 
they  were  to  be  attributed  to  a  conspi- 
racy, but  whether  to  a  conspiracy  of 
foreigners,  or  to  a  conspiracy  of  natives  of 
this  country  he  believed  that  no  man 
could  tell.    Now  in  all  tbo  gases  thf^t 
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have  come  before  the  courts  upon  Special 
Commission  there  has  been  no  evidence 
of  a  conspiracy  to  commit  arsons,  and 
therefore  the  Duke  himself,  with  all  his 
means  of  getting  information  of  the  state 
of  the  country,  was  in  a  complete  state  of 
ignorance  upon  that  subject;  and  how 
was  it  expected  of  me  that  I  could  have 
known  it  P  And,  therefore,  I  could  not 
have  justified  the  criuie  of  arson  which  I 
am  charged  with  justifying  in  this  indict- 
ment. 

It  is  not  only  the  language  of  the  Duke 
of  Wellington^  but  we  have  the  language 
of  Lord  WincheUea,  Lord  Falmouth^  and 
of  Lord  Eldmi{a)  in  corroboration  of  that ; 
and  the  nature  of  my  defence  is  to  show 
that  from  such  sources  as  I  had  to  get  infor- 
mation from  I  could  not  have  formed  an 
idea  of,  or  that  I  could  not  have  had  the 
disposition  to  do,  that  which  is  charged  in 
the  indictment.  I  told  you  my  defence  is  a 
long  one,  and  a  tedious  one,  but  it  is  not 
my  fault.  If  my  defence  occupies  a  month, 
and  it  is  necessary  to  my  vindication,  I 
should  not  only  have  the  right  to  do  it, 
but  I  should  be  criminal  to  myself  and  to 
my  family  if  I  did  not  do  it.  I  have  no 
objection  to  have  the  case  cut  short  in  my 
favour,  but  I  am  not  certainly  disposed 
to  play  such  slavish  character  as  to  be 
afraid  to  put  in  the  fair  and  honourable 
defence  which  I  have  to  make.  I  can 
never  be  driven  from  that,  and  I  think  it 
is  unfair  to  call  upon  me  to  bring  personal 
evidence  from  counties  that  I  know  no- 
thing of,  that  I  should  have  gone  into 
those  counties  to  have  raked  up  evidence 
and  to  have  brought  it  here.  Why, 
gentlemen,  a  thousand  pounds  would  not 
have  covered  the  expense  of  the  evidence 
I  am  called  upon  to  produce.  I  am 
sure  you  will  see  the  force  of  that  sort 
of  evidence  which  I  am  prepared  to  put 
in.  I  do  not  wish  to  keep  these  papers 
in  my  own  hands.  You  are  welcome  to 
examme  them.  I  might  much  more 
reasonably  call  upon  the  gentlemen  to  get 
copies  of  the  papers  of  those  dates,  to  see 
that  my  papers  are  proper  copies,  than  I 
should  be  called  upon  to  bring  personal 
evidence  to  contraaict  the  evidence  on  the 
part  of  the  magistrates.  It  is  unfair  to 
deprive  me  of  the  only  reasonable  defence 
I  can  make  upon  the  present  occasion, 
the  evidence  from  the  newspapers,  and  if 
the  Court  say  it  is  better  to  take  my 
word  for  it  than  the  newspapers  I  have  no 
objection,  I  will  put  the  papers  into  your 
hands. 


(a)  Hansard,  Dec.  9,  18.H0,  pp.  849,  850. 
See  also  Sir  Robert  Peel's  speech,  Nov.  15, 1830 ; 
debate  in  House  of  Lords,  Nov.  29,  1880;  Roe- 
buck's mstory  of  the  Whig  Ministry,  1, 836, 2, 2. 


The  Eecoeder  :  I  c>annot  suffer  that  to 
be  given  to  the  jury  as  evidence  which  is 
not  legal  evidence  ;  and,  therefore,  I  can- 
not suffer  them  to  have  those  papers. 

Defendant :  You  will  remember  that  I 
drew  from  Mr.  Ttoyford,  (a)  that  the  only  mob 
of  which  he  had  any  knowledge  previous 
to  the  date  of  my  publication  was  a  mob 
of  fifty  persons  who  came  to  him  in  a  quiet 
and  inoffensive  manner ;  and  he  said  they 
gave  him  no  cause  of  fear,  and  that  they 
had  a  paper  which  they  called  an  humble 
petition,  and  that  the  nature  of  that  hum- 
tie  petition  was  to  request  a  better  pro- 
vision under  the  Poor  Laws,  and  the  ques- 
tion for  you  to  consider  is  whether  that 
which  has  been  given  in  evidence  on  the 
part  of  the  prosecution  is  that  which 
justifies  that  which  I  call  **  moderate  and 
just  demands,"  because  if  Mr.  Twyford  had 
given  you  evidence  that  their  aemands 
had  been  immoderate  and  uiyust,  then  I 
must  necessarily  have  met  that  evidence 
by  counter  personal  evidence.  But  1  do 
claim  that  the  witnesses  even  for  the  pro- 
secution have  made  out  my  case,  and  that 
they  have  not  made  out  their  own.  But  I 
know  how  much  rests  with  what  may  be 
called  public  prejudice,  how  difficult  it  is 
to  divest  one's  self  of  those  preconceived 
notions  which  we  are  all  apt  to  have.  I 
know  well  that  I  have  a  difficult  task  to 
perform,  and  I  ought  not  to  be  deprived 
of  anything  I  can  put  before  you  for  my 
own  justincation.  I  have  matter  here 
which  I  am  sure  between  man  and  man, 
if  we  were  to  sit  down  at  the  table  and  to 
say.  Would  this  justify  me  P  every  rea- 
sonable man  would  say,  Yes,  it  will.  That 
is  the  sort  of  evidence  I  have,  and  what 
other  evidence  could  I  come  prepared 
with  P  The  indictment  certainly  does  not 
call  for  that  sort  of  evidence  which  I  am 
called  upon  to  produce,  because  my  word 
is  as  good  as  any  other  man's  word  upon 
that  subject.  If  I  declare  that  the  report 
as  it  came  to  me  corresponded  with  that 
which  I  have  given,  it  is  all  you  have  a 
right  to  expect  from  me ;  and  it  in  for  them 
on  the  other  side  to  prove  that  other  re- 
ports had  come  to  my  knowledge,  and 
that  they  have  not  shown.  It  places  me, 
gentlemen,  in  a  great  difficulty.  An  in- 
terruption of  that  sort  is  not  new  to  me, 
for  I  have  always  found  on  former  occa- 
sions that,  when  I  have  been  making  an 
important  point  for  the  defence,  the  coun- 
sel for  the  prosecution  has  got  up  and 
interrupted  me  and  cut  it  short.  Now,  I 
am  sure  that,  when  the  learned  gentleman 
rose  he  saw  that  I  had  important  matter 
to  produce,  and  he  dreaded  the  introduc- 
tion of  that  matter,  and  he  said  *'  We  will 
play  off  the  practice  of  the  Court  against 

(a)  gee  above,  p.  473. 
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him/'  for  that  is  is  the  meaning  of  the 
thing. 

Gentlemen,  I  have  a  right  to  show  from 
the  same  publication  which  forms  the  con- 
text of  the  matter  indicated,  for  the  con- 
text of  the  thing  is  not  confined  to  No.  3, 
it  is  fonnd  in  No.  4  and  No.  5,  supposing 
No.  5  to  have  existed  before  I  knew  any- 
thing of  that  indictment ;  and  that  is  the 
rale  of  the  Court.  A  Froclamation(a)  has 
been  pnt  in  as  evidence,  stating  that  on 
the  23rd  of  November  the  Government 
had  reason  to  believe  that  there  were 
illegal  acts  going  on  in  the  agricultural 
districf;s.  But  there  is  no  evidence  that 
I  saw  that  before  I  wrole  my  article,  and 
I  do  not  remember  that  I  did  see  that 
before  I  wrote  my  article.  But  hero  is 
another  paper  which  I  printed  before  I 
knew  anything  of  this  indictment.  It  is 
a  circular  from  Lord  Melhoume,  the 
Secretary  of  State  for  the  Home  De- 
partment, to  the  magi8trate8.(&)  He  con- 
demns them  for  having  assented  to  the 
increase  of  wa^es,  and  I  inserted  this 
paper  in  the  spirit  of  fair  play,  for  the  pur- 
pose  of  making  a  comment  upon  it ;  and  I 
now  introduce  it  to  you  to  show  you  what 
was  the  real  disposition  of  my  mind  and 
what  was  my  pure  intention  upon  that 
occasion.  I  give  the  circular  from  Lord 
MeJhowme,  in  which  he  complains  of  that 
which  I  justify,  and  I  say — 

**  The  above  circular  is  a  proper  one,  on  the 
condition  that  the  Government  take  immediate 
means  to  provide  the  necessaries  of  life  for  the 
laboaring  people.  Unless  they  can  do  this,  the 
letter  is  a  foolish  interference  with  stem  neces- 
sity.   Machines  should  not  be  destroyed." 

Gentlemen,  that  was  my  feeling,  and 
that  has  always  been  my  feeling.  1  have 
never  advocated  anything  like  the  des- 
truction of  machinery,  but  I  have  always 
advocated  eveiy  thing  of  the  opposite  kind. 
I  look  on  machinery  as  a  benefit,  provided 
there  is  no  political  machinery  preventing 
society  from  having  the  benefit  of  it.  I 
say — 

''Machines  should  not  be  destroyed,  but 
people  ready  to  work  should  not  starve." 

I  feel  indisposed,  certainly,  to  relinquish 
that  which  is  an  important  part  of  my 
defence,  because  I  feel  that  if  an  adverse 
verdict  should  come  against  me  in  the 
absence  of  my  complete  defence,  I  shall 
not  have  justice  done  to  me.  But  what  I 
have  to  state  is,  that  from  all  the  evidence 
brought  before  you  there  is  no  case  made 


(a)  See  above,  p.  475. 

(6)  InCarlile's  publication  of  11th  December, 
Lord  Melbourne's  circular  of  December  8, 
1880,  addressed  to  the  Justices  of  Peace.  An- 
nual Be^ster  1880,  200, 


out  on  the  part  of  the  prosecution  at  all. 
But  the  gentleman,  T  know,  will  reply  to 
me — or  rather  I  should  say,  I  suppose 
from  what  he  has  stated  that  he  will  claim 
that  he  has  a  right  to  do  so,  which  I  deny, 
because  it  is  not  fair  that  those  who  come  as 
public  accusers  should  throw  in  one  half  of 
their  case,  and  allow  the  defendant  to  make 
his  defence  to  one  half  of  the  case,  and  then 
to  come  forward  with  a  new  case.  It  would 
be  much  more  honourable  on  the  part  of  the 
gentleman  to  say  '*  'I'his  case  is  so  clear 
that  it  wants  no  comment  upon  it ;  take 
it  as  it  stands  upon  the  indictment,  and 
take  it  as  the  defendant  will  give  it  you, 
and  make  what  you  can  of  it."  But  what 
does  he  do  P  Does  he  come  in  that  honour- 
able character?  Does  he  come  in  any 
other  character  in  which  you  can  look 
upon  him  than  the  character  of  the  trick- 
ster, taking  every  advantage  he  can  of  me, 
and  not  dealing  out  anytbmg  like  fairness 
and  justice  to  me  P 

Now  I  have  read  enough  from  my  own 
publication,  and  I  will  put  it  aside.  But 
the  passage  I  am  about  to  read  to  you  in 
the  number  antecedent  to  that  for  which 
I  am  indicted  is  a  passage  which  involves 
ihe  whole  question.  It  states  the  con- 
dition of  the  agricultural  labourers.  It 
states  the  manner  in  which  they  had 
been  treated,  and  it  gives  the  manner 
in  which  they  had  been  treated  as  a 
reason  for  their  insubordination.  Now 
it  may  be  so,  that  that  is  not  evidence 
for.  the  Court  in  point  of  law,  but  I 
am  sure  that  it  is  that  sort  of  evidence 
that  any  man  would  make  up  his  mind 
upon.  I  am  not  that  sort  of  individual 
that  would  persevere  in  opposition  to  a 
judge :  but  I  do  not  like  to  be  deprived 
of  a  right,  lengthy  as  my  defence  has 
been,  lengthy  as  it  is  likely  to  be.  The 
only  consideration  is,  whether  I  am  pro- 
ducing irrelevant  matter.  Am  I  producing 
matter  not  connected  with  the  case  P  And 
I  think  it  is  not  dealing  justly  with  me  to 
take  me  up  upon  a  mere  point  of  law, 
even  if  the  nature  of  the  evidence  which  I 
have  to  adduce  is  not  strictly  that  evidence 
which  comes  into  consideration  under  the 
point  of  law.  For  recollect,  gentlemen, 
it  is  not  so  much  a  point  of  property  to  be 
decided ;  and  it  is  not  a  point  of  character 
any  other  than  my  own  character.  There- 
fore, no  person  in  Court  could  suffer  any 
disadvantage  by  anything  I  shall  produce. 
But  I  am  greatly  responsible  for  any 
curtailment  of  the  defence  I  am  prepared 
to  make. 

I  assure  you,  gentlemen,  that  I  am  not 
at  all  alarmed,  and  I  now  declare  to  you 
that,  let  your  verdict  be  what  it  will,  it  will 
not  shake  my  confidence,  or  at  least  it 
will  not  convince  me  that  I  have  done 
wrong.    I  know  weU  that  in  matters  of 


535] 


The  King  against  Richard  Carlile,  1831. 


[536 


opinion  we  are  not  bo  framed  as  to  agree. 
I  know  that  no  two  men  hardly  see  the 
same  thing  in  precisely  the  same  way; 
and  as  that  is  the  case,  and  as  I  know 
that  I  stand  here  as  an  individual  without 
any  influence,  while  I  am  surrounded  by 
men  of  great  influence,  hy  men  'who  per- 
haps could  do  you  an  injury  if  you  dis- 
please them,  but  you  know  well  that  I 
cannot  do  you  an  injury  if  you  displease 
me  ;  therefore,  I  think  some  latitude  might 
be  given  to  me  in  making  the  defence  I  am 
prepared  to  make.  1  have  everything  at 
stake;  these  gentlemen  have  nothing  at 
stake.  That  is  to  say,  1  feel  that  my 
health  and  mv  life  are  at  slake,  and  I 
know  that  my  health  has  already  suffered 
severely  from  my  imprisonment,  and  X 
know  tlat  my  health  is  not  capable  of 
bearing  what  I  have  borne  before;  and, 
therefore,  with  me  it  is  a  question  of  life. 
With  those  gentlemen,  it  is  merely  a 
question  of  advocacy.  You  know  very 
well  that  the  gentlemen  for  the  prose- 
cution have  a  fee  to  make  the  best  case 
they  can  for  their  client.  That  is  in  the 
background.  They  have  not  courage  to 
Bay  that  the  G  overnment  conducts  this  pro- 
secution ;  and  for  anything  that  appears 
to  the  contrary,  there  may  be  some  secret 
agency  in  getting  up  this  indictment. 

I  think,  my  Lord,  that  as  the  context  of 
the  matter  indicted  is  matter  immediately 
preceding  the  matter  indicted,  I  might 
read  as  my  own  from  this  publication  that 
which  I  am  about  to  read ;  I  read  it  as  my 
own.     I  put  it  in  as  evidence 

The  Recokdek:  The  whole  thing  is  in 
evidence  that  has  been  read.  You  have, 
therefore,  an  opportunity,  if  you  prove 
tliat — you  can  avail  yourself  of  it  to  read 
any  part  of  that  paper  which  is  now 
asserted  to  contain  libellous  matter,  and 
from  which  you  can  make  out  that  there 
ifl  no  libellous  matter  when  you  take  it 
altogether. 

Defendant :  A  periodical  publication  may 
be  considered  one  and  the  same. 

The  Recobdek:  No,  certainly  not.  A 
publication  on  "Wednesday  has  nothing  to 
do  with  a  publication  on  Saturday. 

Adolphtts :  We  have  often  seen  periodi- 
cal publications  change  their  party  entirely 
in  the  course  of  a  month. 

The  Recokder  :  Whatever  you  see  in  the 
publication  in  which  there  is  charged  to  be 
libellous  matter,  which  yon  think  can  ex- 
plain in  such  a  way  as  to  satisfy  the 
jury  that  it  does  not  contain  the  criminal 
matter  that  is  alleged,  all  that  is  certainly 
at  your  service,  to  make  the  best  use  you 
can  of  it. 

Defendant :  The  indictment  charges  me 
with  having  published  a  false  libel.  Then, 
how  can  I  prove  that  my  libel  is  not  false  P 
^'he  T^ord  ''lib^l"   i|i    its    etymological 


signification  signifies  a  little  book.  But  it 
comes  into  our  indictments  and  into  our 
law  proceedings  as  an  ofience.  The  word 
itself,  strictly  speaking,  is  not  an  ofience, 
and  a  libel  may  be  good,  or  may  be  bad, 
according  to  the  intention  and  tendencj^  of 
the  article.  But  I  am  here  charged  with 
publishing  that  which  is  false.  Kow,  how 
can  I  prove  that  my  publication  is  not 
false  but  by  such  evidence  as  every  man 
had  to  go  upon,  and  as  I  had  to  go  upon  at 
the  time  I  wrote  my  article?  The  thing 
at  which  I  aim  is  to  show  that  my  publi- 
cation is  not  false,  and  not  wicked,  and  not 
seditious,  or  anything  else,  but  that  it  is  a 
proper  publication  ;  and  if  I  am  excluded 
from  the  only  sort  of  evidence  by  which  I 
could  rebut  the  allegation  of  falsehood, 
what  can  I  doP  It  is  too  much  to  call 
upon  me  to  bring  personal  evidence  of  the 
truth  of  my  statement,  because  you,  gentle- 
men, must  know  that  that  cannot  be  done 
without  immense  expense,  and  that  I  am 
not  in  a  condition  to  meet  that  expense. 
Now  I  could  find  twenty  people,  perhaps  I 
could  call  them  almost  from  the  Court, 
who  were  strangers  to  me,  ready  to  go 
into  the  box  to  say  that  the  reports  were 
such  reports  as  I  have  described,  that  the 
common  reports  of  the  day  did  justify  that 
statement ;  but  it  would  not  be  fair  matter 
to  you 

The  Recorder:  That  is  what  the  in- 
dictment alleges — that  there  were  such 
reports  of  mischievous,  and  riotous,  and 
turbulent  proceedings. 

Defendant :  The  indictment  alleges  that 
there  were  reports  of  that  kind,  but  then 
it  does  not  follow  that  I  have  received 
reports  in  that  character  in  which  the  in- 
dictment alleges. 

The  Recorder  :  Nor  is  it  necessary. 

Defendant :  Then  it  is  not  in  evidence. 
I  say  that  the  case  for  the  prosecution  is 
not  made  out. 

The  Recorder  :  It  is  for  the  gentlemen 
of  the  jury  to  determine  that ;  1  cannot 
argue  the  matter  with  you.  1  am  put  here 
to  decide  as  to  what  evidence  is  admissible 
or  not,  but  I  am  not  a  judge  as  to  whether 
the  evidence  proves  the  charge,  or  not; 
that  is  a  fact  for  the  jury  to  determine. 

Defendant:  I  am  sensible  that  you  can- 
not do  that,  but  I  think  when  the  matter 
is  a  matter  to  be  defended  as  matter  of 
opinion,  and  when  everything  turns  upon 
opinion,  any  sort  of  evidence  that  is 
matter  of  opinion  connected  with  that  is 
also  fair.  Why  was  I  allowed  to  read  any 
extract  from  the  writings  of  the  present 
Lord  Chancellor  but  because  it  was  matter 
of  opinion  connected  with  that  matter  of 
opinion  which  was  on  trial  in  the  case  P 
There  is  a  degree  of  credibility  to  be 

fiven  to  all  historical  documents  of  the 
ay,  and  the  degree  of  credibilitjr  is  for 
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^ou  io  consider.  Gentlemen  of  thejnry, 
if  I  pnt  in  this  paper,  or  any  other  paper, 
to  yon,  it  is  not  for  yon  to  take  it  as  a 
matter  of  authority  from  me,  but  jon  will 
jndge  for  yourselves.  You  will  judge  of 
the  extracts  I  shall  read.  I  have  been  as 
concise  as  possible  in  reading  those  ex- 
tracts. Every  one  of  them  will  go  to  my 
justification.  I  have  read  one  of  them  on 
the  30th  of  November,  and  I  have  them 
from  the  30th  of  October  to  the  30th  of 
November,  all  confirmatory,  all  justifica- 
tory, of  the  matter  for  which  I  am  in- 
dicted. 

The  Eecordee  :  Ton  are  not  entitled  to 
say  that. 

Defendant:  Justificatory,  I  should  say, 
in  reference  to  the  opinions  of  the  jury, 
for  what  the  jury  have  to  try  is  not 

The  Becoedeb  :  I  am  not  arguing  what 
the  jury  have  to  try.  Go  on  and  address 
the  jury. 

Defendant :  What  you  have  to  try  is  my 
disposition  in  this  matter,  that  is  to  say, 
whether  I  have  published  that  which  was 
false,  and  whether  that  which  was  pub- 
lished, whether  my  publication  has  a  ten- 
dency to  excite  people  to  commit  the  crime 
of  arson ;  and  I  want  to  give  you  evidence 
that  there  was  no  case  of  arson  charged 
upon  the  agricultural  labourers  at  the  time 
1  wrote  that  article.  Now,  how  can  I 
give  personal  evidence  of  that  kind  P  It 
would  be  necessary  that  the  personal 
evidence  should  come  from  the  otner  side. 
It  is  a  great  maxim,  in  Scotland  in  particu- 
lar, that  a  man  can  never  be  called  upon  to 
prove  a  negative;  as  I  cannot  properly 
be  called  upon  to  prove  that  such  and 
such  things  were  not  done  by  those  agri- 
cultural labourers,  but  the  affirmation 
having  been  made  in  that  indictment,  it  is 
for  the  prosecution  to  prove  the  thing  by 
evidence.  That  is  the  fair  nature  of  the 
inquiry.  The  fact  is  I  am  dealt  with 
almost  like  a  shuttlecock — I  am  to  be 
tossed  about  at  the  pleasure  of  the  parties 
to  the  prosecution.  I  am  to  receive  the 
indictment  just  as  they  please  to  draw  it 
up.  I  say  the  indictment  is  radically 
'vicious,  and  I  want  to  support  that  alle- 
gation by  such  evidence  as  I  am  prepared 
to  offer  to  the  jury.  I  do  feel  that  I  shall 
not  be  fairly  dealt  with  if  there  be  any 
curtailment  of  that  evidence,  which  is  the 
best  evidence  I  can  produce.  I  know  very 
well  that,  wherever  disputed  points  of  this 
kind  have  arisen  in  cases  of  trial  for 
that  which  is  called  libel,  the  individual 
defending  himself  has  claimed,  and  he  has 
been  allowed,  to  read  that  to  the  jury,  as 
matter  of  his  own  which  he  is  not  allowed 
to  put  in  evidence  as  matter  of  any  other 
persons.  I  might  have  repeated  to  yon 
all  I  have  read  in  the  papers  as  matter  of 
my  defence;  and  why  slxonld  not  I  be 


allowed  to  strengthen  my  memory  by 
reading  instead  of  speaking  P  I  am  sure 
in  point  of  law  that  I  should  be  allowed  to 
state  to  the  jurv  that  upon  which  my 
opinion  was  founded.  I  might  say  to  the 
jury  I  read  in  such  a  paper,  on  such  a 
day,  such  and  such  accounts,  and,  all  that 
tended  to  bring  me  to  the  opinion  I  have 
expressed.  Now,  there  is  no  opportunity 
on  my  part  for  putting  in  personal  evi- 
dence, and  what  I  do  is  to  put  in,  or  to 
bring  forward,  moral  evidence  which 
justifies  a  man  in  putting  forth  an 
opinion. 

There  is  one  passage  of  the  indictment 
which  I  have  not  read  to  you.  I  am  ex- 
ceedingly reluctant  to  give  up  that  part 
of  my  defence,  because  I  feel  that  I  am 
not  fairly  dealt  with.  I  must  read  it  to 
you,  as  a  matter  of  recollection.  I  must 
give  you  the  best  account  I  can  give  you 
of  the  state  of  mind  in  which  I  wrote  that 
article,  and  if  that  account  is  a  justifica- 
tion on  my  side  I  am  sure  that  you  love 
justice  sufficiently  well  to  give  me  your 
verdict  on  that  account.  But,  in  the  ab- 
sence of  all  evidence  on  the  other  side  of 
any  criminal  intention  on  my  part,  for 
there  is  an  absence  on  the  part  of  the 
prosecution  of  making  good  the  allega- 
tions of  the  indictment  in  that  respect, 
I  think  that  with  the  defect  on  their 
side  they  have  no  right  to  call  upon  me  to 
make  up  the  defect  on  mine. 

At  the  moment  I  said  I  would  lay  aside 
my  own  publication,  I  did  not  recollect 
that  I  haa  not  introduced  to  you  another 
passage  of  the  indictment  which  is  ex- 
tracted from  the  pamphlet.  You  will 
remember,  gentlemen,  that  the  learned 
gentleman,  in  opening  the  case,  attempted 
to  throw  some  little  ridicule  on  me  for  my 
vanity  in  saying  that  I  could  not  be  con- 
tent in  saying  anything,  but  that  I  must 
also  put  it  in  print;  and  I  felt  at  the 
moment  that  it  was  a  paltry  imputation, 
because  that  which  I  speak  of  here  is  a 
lecture  which  occupied  at  least  two  hours. 
And  all  I  have  said  of  that  lecture  is 
found  in  half  a  dozen  lines ;  and  it  did  not 
become  the  gentleman  to  taunt  me  with 
vanity  so  far  as  to  say  that  I  was  not 
content  with  making  speeches  in  public, 
but  I  must  put  them  all  in  print.  If  it 
were  a  fault,  it  is  not  a  fault  of  mine, 
because  when  a  man  puts  himself  in  print 
he  puts  himself  before  the  public  at  large, 
ana  whether  his  opinions  are  right  or 
wrong  is  not  so  much  a  question  as  that 
his  disposition  is  good.  I  might  say  in 
private  at  least,  I  know  that  others  will 
say  in  private  and  in  their  social  circles, 
or  before  their  friends,  or  even  before 
public  audiences,  that  which  they  will 
not  say  in  print.  Now,  the  evidence  in 
this  case  is  that  I  had  reported  tlie  gist  of 
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that  lecture,  and  I  did  it  in  four  or  five 
lines,  and  it  did  not  become  him  to  taunt 
me  with  vanity  by  saying  that  because  I 
had  made  a  speech  I  must  put  it  in  print. 
The  fact  is,  I  was  treating  of  a  subject 
beyond  myself.  I  was  treating  of  the  case 
of  the  agricultural  labourers.  I  was  using 
all  the  influence  that  it  was  in  my  power 
to  use  to  raise  the  condition  of  the 
labourers.  It  was  an  expression  of 
sympathy  on  my  part,  and  that  it  was  an 
expression  of  sympathy  at  some  hazard  is 
evident  from  my  standing  here  to-day. 
Just  about  that  time  the  Proclamation  (a) 
came  out,  and  I  must  have  referred  to 
that  Proclamation  that  had  been  sent  out, 
or  at  least  have  referred  to  some  document 
or  some  speech  of  Earl  Grey's  in  which 
he  had  threatened  great  8everity.(6)  He 
said  that  the  efforts  of  the  agricultural 
labourers  must  be  put  down  with  great 
severity.  I  felt  that  if  severity  is  to  be 
used  without  the  associated  justice  in  such 
a  case,  then  the  severity  should  be  resisted. 
It  is  not  only  my  opinion  as  to  the  pro- 
priety, but  I  know  that  it  is  a  great 
principle  of  the  Constitution  of  this  country 
that  any  such  severity  of  that  kind,  un- 
associated  with  the  necessary  acts  of 
justice,  is  a  severity  that  should  be  re- 
sisted. 

The  passage  is  this  : — 

"  Mr.  Carlile  justified  the  conduct  of  the  agri- 
cultural labourers  of  the  disturbed  counties,  and, 
alluding  to  Earl  Grey's  threatened  severity,  he 
trusted  that  if  an  effort  were  made  to  put  down 
the  just  discontent '* 

I  have  always  been  careful  to  say  what 
I  meant  in  this  matter.  If  there  were  no 
just  discontent  on  the  part  of  the  labourers, 
my  argument  falls  to  the  ground.  But  if 
there  were  just  discontent,  then  I  feel 
that  I  am  justified  on  the  other  point. 

"  If  an  effort  were  made  to  put  down  the  just 
discontent  of  those  starving  labourers  by  any 
other  means  than  that  of  redressing  their 
grievances " 

And  you  know  that  there  would  have 
been  no  discontent  if  there  had  been  no 
grievances,  and  that  if  the  Earl  could 
have  devised  the  means  of  redressing 
those  grievances,  there  would  not  have 
been  a  word  about  severity.  I  shall  have 
a  great  deal  of  evidence  to  show  you  that 
in  every  instance  in  which  the  labourers 
have  been  dealt  with  kindly,  they  have 
not  resisted  anything  that  was  jjroper, 
and  that  what  they  did  resist  was  in  fact 

(a)  See  above,  p.  475. 

(h)  "  Our  first  dutv  is  to  repress  severely  and 
firmly  any  violation  of  the  law,  and  immediately 
to  enter  upon  the  consideration  of  snch  remedial 
measuren  as,  under  the  circumstances,  may  be 
practicable."    Hansard,  Nov.  2,  1880,  p.  34. 


an  act  of  tyranny  and  an  act  of  illegality. 
Now  I  express  a  wish : — 

"  That  if  an  ftffort  were  made  to  put  down 
the  just  discontent  of  those  starving  labourers 
by  any  other  means  than  that  of  redressing 
their  grievances,  they  might  be  able  to  rise  in 
their  congregated  strength  and  put  down  the 
Eari." 

Of  course  "  the  putting  down  "  of  the 
Earl  can  be  meant  in  no  other  sense  than 
putting  down  the  Administration  of  the 
Earl ,  because  the  Earl  is  nothing  as  dis- 
tinct from  his  character  as  Prime  Min- 
ister; but  I  meant  to  say  that,  if  this 
new  Administration  found  itself  incapable 
of  doing  justice  to  the  labouring  people 
of  this  country,  then  we  must  get  rid  of 
this  Administration,  as  we  have  got  rid  of 
the  former,  and  get  a  better.    That  is  the 

E roper  meaning  of  the  thing.  I  have 
ept  the  question  of  Government  as  dis- 
tinct as  possible.  I  suppose  the  neglect 
of  the  thing  to  be  on  the  part  of  the 
Administration ;  ajid  we  find  Lord 
Melbourne  calling  upon  the  magistrates 
to  be  severe,  that  is  to  say,  to  resist  the 
demands  of  the  labourers,  and  we  find 
him  not  calling  upon  the  magistrates 
to  see  that  the  labourers  had  a  proper 
subsistence  from  the  Poor  Laws,  which  he 
should  have  done  in  association  with  the 
other,  because  the  proper  circular  from 
Lord  Melhowiie  would  have  been  first, 
**  See  that  those  men  do  not  want  the  ne- 
cessaries of  life,  and  then  see  that  they 
commit  no  illegal  acts.'*  Now  he  has 
neglected  one  important  part  of  that. 
He  has  paid  no  attention  to  the  prior 
illegality  on  the  part  of  the  authorities  of 
the  country,  who  had  neglected  the  la- 
bourer, ana  had  robbed  the  labourer  of 
his  proper  share  of  the  public  property, 
and  their  robbery  of  the  labourer  has  pro- 
duced all  the  evil  of  which  they  now 
complain. 

Then,  gentlemen,  that  is  all  the  matter 
of  the  indictment  I  have  to  state  to  you. 
That  was  my  feeling  at  that  time,  my 
meaning  at  that  time,  and  I  did  it  most 
sincerely.  It  is  not  a  made  up  tale  now. 
I  am  prepared  with  evidence  to  corrobo- 
rate what  I  am  about  to  say,  that  all  my 
feelings  towards  those  labourers  did  con- 
sist of  a  desire  to  see  them  have  the 
necessaries  of  life,  and  therefore  I  wished 
to  raise  them  from  that  condition.  I  felt 
that  they  had  been  neglected  by  the 
authorities  of  the  country.  I  stated  that 
feeling,  and  the  whole  gist  of  my  paper  is 
an  expression  of  sympathy  for  those  men,' 
and  a  sort  of  encouragement  to  them  not 
to  lie  down  and  die.  Now,  gentlemen  of 
the  jury,  if  the  agricultural  labourers 
had  coma  before  you  not  having  the  ne- 
cessaries of  life,  which  of  you  would  have 
told  them  to  go  and  die  quietly,  and  not 
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make  a  complaint  properly  P  Is  there  a 
man  anywhere  that  would  say  **  Ton  had 
better  go  and  die  quietly  than  ask  for 
that  shfiure  of  the  means  of  subsistence  to 
which  every  man  ia  entitled  in  this 
country?*'  If  you  were  to  do  so,  I  say 
you  would  do  an  illegal  act  in  so  doing, 
because,  if  the  men  did  not  know  the  law 
of  the  country  as  you  know  it,  you  are 
bound  to  instruct  the  men  in  that  which 
is  the  law  of  the  country,  and  in  doing 
that  of  course  you  do  not  encourage  them 
to  do  anything  wrong,  but  you  merely  do 
the  charitable  act  of  a  neighbour.  And  I 
have  done  nothing  more  than  the  charita- 
ble act  of  a  neighbour.  I  have  done  it 
from  the  best  motives,  and,  if  I  can  sepa- 
rate the  individual  from  the  public  cha- 
racter, I  huve  done  it  upon  what  I  consider 
to  be  a  principle  of  public  right,  and  I 
shall  never  shrink  from  pursuing  it  at  all 
hazards.  1  have  pursued  it  at  all  hazards. 
I  have  resisted  tyranny  so  far,  and  I  will 
resist  it,  let  it  come  upon  me  in  what 
shape  it  may. 

I  have  now  to  address  you,  gentlemen, 
upon  the  point  of  law.  Perhaps  I  do  it 
in  some  measure  to  fill  up  that  sort  of 
chasm  which  has  been  made  in  my  de- 
fence. I  do  not  say  that  I  give  up  alto- 
gether the  matter.  I  shall  judge  by  and 
by  what  is  necessary  to  do  upon  the 
occasion,  but  I  now  introduce  to  you  the 
work  of  Blachatone,  who  has  written  upon 
that  which  may  be  termed  the  funda- 
mental law  of  this  country ;  and  you  will 
find  that  though  he  does  not  speak  so 
plain  as  I  speak  in  my  paper,  yet  that  the 
influence  to  be  driawn  is  fairly  the  same. 
In  treating  of  the  rights  of  persons  he 
says : — 

**Next  as  to  cases  of  ordinary  oppression 
where  the  vitals  of  the  constitution  are  not 
attacked,  the  law  hath  also  assigned  a  remedy. 
For,  as  the  king  cannot  misuse  his  power  without 
the  advice  of  evil  counsellors,  and  the  assistance 
of  wicked  ministers,  these  men  may  be  examined 
and  punished.  The  constitution  has  therefore 
provided,  by  means  of  indictments  and  parlia- 
mentary impeachments,  that  no  man  shall  dare 
to  assist  the  Crown  in  contradiction  to  the 
laws  of  the  land.  But  it  is  at  the  same  time  a 
maxim  in  those  laws,  that  the  King  himself  can 
do  no  wrong ;  since  it  would  be  a  great  weak- 
ness and  absurdity  in  any  system  of  positive 
law,  to  define  any  possible  wrong,  without  any 
possible  redress. 

For,  as  to  such  public  oppressions  as 
tend  to  dissolve  the  constitution  and  sub- 
vert the  fundamentals  of  government,  they 
are  cases  which  the  law  will  not,  out  of  decency, 
suppose :  being  incapable  of  distrusting  those 
whom  it  has  invested  with  any  part  of  the 
supreme  power ;  since  such  distrust  would  render 
the  exercise  of  that  power  precarious  and  im- 
practicable. For  wherever  the  hiw  expresses 
its  distrust  of  abuse  of  power,  it  always  vests  a 


superior  coercive  authority  in  some  other  hand 
to  correct  it ;  the  very  notion  of  which  destroys 
the  idea  of  sovereignty.  If  therefore  Qfor  exam* 
pie)  the  two  Houses  of  Parliament,  or  either  of 
them,  had  avowedly  a  right  to  animadvert  on 
the  king,  or  each  other,  or  if  the  king  had  a 
right  to  animadvert  on  either  of  the  Houses, 
that  branch  of  the  Legislature,  so  subject  to 
animadversion,  would  instantly  cease  to  be  part 
of  the  supreme  power ;  the  balance  of  the  con- 
stitution would  be  overturned ;  and  that  branch 
or  branches  in  which  this  jurisdiction  resided 
would  be  completely  sovereign.  The  supposi-  . 
tion  of  laiv  therefore  is,  that  neither  the  king 
nor  either  House  of  Parliament  (collectively 
taken)  is  capable  of  doing  any  wrong  ;  since  in 
such  case  the  law  feels  itself  incapable  of  fur- 
nishing any  adequate  remedy.  For  which 
reason  all  oppressions,  which  may  happen  to 
spring  from  any  branch  of  the  sovereign  power, 
must  necessarily  be  out  of  the  reach  of  any 
stated  rule  or  express  legal  provision ;  but  if 
ever  they  unfortunately  happen,  the  prudence  of 
the  times  must  provide  new  remedies  upon  new 
emergencies."  (<*) 

You  see  Blachstone  is  afraid  to  speak  out ; 
but  be  is  hinting  at  something,  that  extra- 
ordinary occasions  will  even  justify  the 
suspension  of  law,  or  even  an  opposition 
to  the  law. 

"  Indeed,  it  is  found  by  experience,  that  when- 
ever the  unconstitutional  oppressions," 

like  the  oppression  of  the    agricultural 
labourers, 

"  The  unconstitutional  oppressions,  even  of  the 
sovereign  power,  advance  with  gigantic  strides, 
and  threaten  desolation  to  a  state,  mankind  will 
not  be  reasoned  out  of  the  feelings  of  humanity." 

That  is  all  I  claim — thit  I  am  not  to  be 
reasoned  out  of  the  feelings  of  humanity. 

**  Nor  will  sacrifice  their  liberty  by  a  scrupu 
lous  adherence  to  those  political  maxims,  which 
were  originally  established  to  preserve  it" 

Here  is  the  great  exception. 

"  And  therefore,  though  the  positive  laws  are 
silent,  experience  will  furnish  us  with  a  very 
remariuible  case,  wherein  nature  and  reason  pre- 
vailed. When  King  James  the  Second  invaded 
the  fundamental  constitution  of  the  realm,  the 
convention  declared  an  abdication,  whereby  the 
throne  was  rendered  vacant,  which  induced  a 
new  settlement  of  the  Crown.  And  «o  far  as 
this  precedent  leads,  and  no  mrther,  we  may  now 
be  allowed  to  lay  down  the  law  of  redress 
against  public  oppression.  If  therefore  any 
future  prince  should  endeavour  to  subvert  the 
Constitution  by  breaking  the  original  contract 
between  King  and  people." 

and  the  contract  between  the  king  and  the 
people  is  that  the  people  shall  not  starve. 

if  contract  is  anything,  it  is  that 

The  Eecokdeb  :  Do  you  quote  that  from 
Blachstone  ? 

(a)  Commentaries,  1,24L 
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Dcfemlant :  I  do  not  fiud  it  in  Blaclcstone, 
but  I  state  it  as  the  common  sense  of  the 
matter,  and  I  am  sure  your  Lordship  will 
support  it,  that  if  there  be  any  contract 
between  the  King  and  the  people,  it  is 
that  the  people  shall  not  starve  while  they 
have  the  necessaries  of  life  about  them. 

"  If  therefore  any  future  prince  should  en- 
deavour to  subvert  the  constitution  by  breaking 
the  original  contract  betwi'en  king  and  people, 
?houId  violate  the  fundamental  laws,  and  should 
withdraw  himself  out  of  the  kingdom ;  we  an- 
no w  authorised  to  declare  that  this  conjunction 
of  circumstances  would  amount  to  an  abdication, 
and  the  throne  would  be  thereby  vacant.  But 
it  is  not  for  us  to  say  that  any  one,  or  two,  of 
these  ingredients  would  amount  to  such  a  situa- 
tion :  for  there  our  precedent  would  fail  us.  In 
these,  therefore,  or  other  circumstances,  which  a 
fertile  imagination  nr.ay  furnish,  since  both  law 
and  history  are  silent,  it  becomes  us  to  be  silent 
too ;  leaving  to  future  genenitions,  whenever 
necessity  and  the  safety  of  the  whole  t«hall  re- 
quire it,  the  exertion  of  those  inherent  (though 
latent)  powers  of  society  which  no  cl»mate,  no 
time,  no  constitution,  no  contract," 

and,  I  would  add,  no  law  whatever, 

•*  can  ever  destroy  or  diminish.'Xa) 

Again,  he  says  : — 

"  After  what  has  been  premised  in  this  chapter, 
I  shall  not  (I  trust)  be  considered  as  an  advo- 
cate for  arbitrary  power,  when  I  lay  it  down  as  a 
principle,  that  in  the  exertion  of  lawful  preroga- 
tive, the  king  is  and  ought  to  be  absolute ;  that 
is,  so  far  absohite  that  there  is  no  legal  authority 
that  can  either  delay  or  resist  him.  He  may 
reject  what  bills,  may  make  what  treaties, 
may  coin  what  money,  may  create  what 
peers,  may  pardon  what  offences  he  pleases  ; 
unless  where  the  constitution  hath  expressly, 
or  by  evident  consequence,  laid  down  some 
exception  or  boundary :  declaring  that  thus 
far  the  prerogative  shall  go,  and  no  larther.  For 
otherwise  the  power  of  the  Crown  would  indeed 
be  but  a  name  and  a  shadow,  insufficient  for  the 
ends  of  Government,  if,  where  its  jurisdiction  is 
clearly  established  and  allowed,  any  mau  or 
body  of  men  were  permitted  to  disobey  it  in  the 
ordinary  course  of  law  :  I  say,  in  the  ordi- 
nary course  of  law  ;  for  I  do  not  now  speak 
of  those  extraordinary  recourses  to  first  princi- 
ples, which  are  necessary  when  the  contracts  of 
society  are  in  danger  of  dissolution,  and  the 
law  proves  too  weak  a  defence  against  the 
violence  of  fraud  or  oppre8sion."(^) 

Now  here  I  say  that  Blacksione  sup- 
posed the  possibility  of  precisely  such  a 
case  as  is  now  before  the  Court  with 
regard  to  the  agricultural  labourers. 

**  And  yet  the  want  of  attending  to  this 
obvious  distinction  has  occasioned  these  doc- 
trines, of  absolute  power  in  the  Prince  and  of 
national  resistance  by  the  people,  to  be  much 


misunderstood  and  perverted,  by  the  advocates 
for  slavery  on  the  one  band,  and  the  dema- 
gogues of  faction  on  the  other.  The  former, 
observing  the  absolute  sovereignty  and  tran 
sceudent  dominion  of  the  Crown  laid  down  (as 
it  certainly  is)  most  strongly  emphatically  in 
our  law  books,  as  well  as  our  homilies,  have 
denied  that  any  case  can  be  excepted  from  so 
general  and  positive  a  ride;  forgetting  how 
impossible  it  is,  in  any  practical  system  of  laws, 
to  point  out  beforehand  those  eccentrical 
remedies,  which  the  sudden  emergency  of 
national  distr-ess  may  dictate,  and  which  that 
alone  can  justify.  On  the  other  hand,  over- 
zealous  republicans,  feeling  the  absurdity  of 
unlimited  passive  obedience,  have  fancifully  (or 
sometimes  factiously)  gone  over  to  the  other 
extreme;  and,  because  resistance  is  justifiable  to 
the  person  of  the  Prince  when  the  being  of  the 
State  is  endangered,  and  the  public  voice  pro- 
claims such  resistiince  necessary,  they  have 
therefore  allowed  to  every  individual  the  right 
of  determining  this  expedience,  and  of  employ- 
ing private  force  to  resist  even  private  oppres- 
sion. A  doctrine  productive  of  anarchy,  and 
(in  consequence)  equally  fatal  to  civil  liberty  as 
tryanny  itself.  For  civd  liberty,  rightly  under- 
stood, consists  in  protecting  the  rights  of  indi- 
viduals by  the  united  force  of  society  :  society 
cannot  be  maintained,  and  of  course  can  exert 
no  protection,  without  obedience  to  some  sove 
reign  power ;  and  obedience  is  an  empty  name 
if  every  individual  has  a  right  to  decide  how 
far  he  himself  should  obey."(«) 

Now  I  allege  that  the  case  of  the 
agricultural  labourers  is  precisely  such  a 
case  as  Black^toiic  here  allows  to  be  one 
of  those  extraordinary  cases,  where  some 
departure  from  established  principles,  or 
some  departure  from  the  course  of  the 
law,  is  justitjable. 

The  grand  struggle  which  was  carried 
on  between  the  King  and  the  people  in 
the  reign  of  Charles  1  led,  on  the 
restoration  of  Charles  2  to  the 
statute  which  declared  that  resistance 
was  nut  in  any  case  justifiable  (6) ;  and  the 
common  cry  of  the  day  on  the  part  of  the 
magistrates  in  the  courts  of  law  and  from 
the  pulpit  was  that  passive  obedience  and 
non-resistance  were  the  proper  attributes 
of  the  people.  Upon  that  statute  of  course 
James  2  could  never  have  been  ex- 
pelled from  the  throne  of  this  country ; 
and  so  forcibly  was  that  felt  that  after 
that  expulsion,  after  the  way  in  which 
this  country  had  put  into  practice  that 
extraordinary  power,  or  at  least  that 
power  which  is  proper  on  extraordinary 
occasions,  it  was  necessary  of  course  in 
the  first  year  of  the  reign  and  in  the  first 
Parliament  of  the  reign  of  William  and 
Mai'y(c)   that    they    should    repeal    that 


(a)  1.245. 
Cfr)  1,250. 


(a)   1,251. 

(ft)  See  13  &  14  Car.  2.  c.  3.  ss.  18,  19,  and 
13  &  14  Car.  2.  c.  4.  8.  9. 
(c)  1  WiU.  and  Mar.  c.  8.  8.  11. 
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statute  which  stood  in  the  statnte  book, 
oondenming  of  course  the  expulsion  which 
had  been  made  of  James  2,  and 
therefore  the  law  of  this  country  by 
express  statute  does  justil^p-  resistance  to 
authority  on  such  extraordinary  occasions 
as  that  to  which  Bldckstone  has  alluded. 
The  original  oath  was  an  oath  appointed 
by  the  statute  made  in  the  13th  and  14th 
years  of  King  Oha/rles  2,  intituled— 

"  An  Act  for  the  uniformity  of  Public  Prayers, 
and  Administration  of  Sacraments,  and  other 
Bites  and  Ceremonies,  And  for  establishing  the 
Form  of  making,  ordaining,  and  consecrating 
Bishops,  Priests,  and  Deacons  in  the  Church  of 
£ngUmd."(a) 

By  that  Act  every  individual  that  took 
office  of  any  kind  had  to  declare : — 

<'  I,  A.B.,  do  declare  That  it  is  not  lani-ful 
upon  any  Pretence  whatsoever,  to  take  Arms 
against  the  King  j  and  that  I  do  abhor  that 
traiteorous  Position  of  taking  Arms  by  His 
Anthority  against  his  Person,  or  agmnst  those 
that  are  commissionated  by  Him ;  and  that  I  will 
conform  to  the  Liturgy  of  the  Church  of  Elngland 
as  it  is  now  by  law  established ;  And  I  do  de- 
clare. That  I  do  hold,  there  lies  no  Obligation 
upon  me,  or  on  any  other  person,  from  the  Oath, 
commonly  called  the  Solemn  League  and  Cove- 
nant, to  endeavour  any  Change  or  Alteration  of 
Government  either  in  Church  or  State ;  and  that 
the  same  was  in  itself  an  unlawful  Oath,  and 
imposed  upon  the  Subjects  of  this  Bealm  against 
the  known  Laws  and  Liberties  of  this  king- 
dom."(6) 

The  allusion  there  was  to  the  circum- 
stance that  though  the  Parliament 
carried  on  war  against  King  Charles  1 
they  carried  on  war  in  the  King's 
name.  But  it  did  not  stand  long  in  the 
book,  for  it  was  here  enacted  that  the 
oaths  intended  and  required  to  be  taken 
by  this  Act  are  the  oaths  in  these  express 
words  hereafter  following.  Then  that 
oath  is  done  awa^  with,  and  a  new  oath  is 
introduced,  and  it  is  as  follows : — 

"  I,  A.B.,do  solemnly  promise  and  swear,That  I 
will  be  faithful,  and  bear  true  Allegiance  to  their 
Majesties,  King  William  and  Queen  Mary."(c) 

And  there  is  another  oath  about  the 
Pope  of  Bome.  But  the  spirit  of  the 
repeal  was  the  feeling  of  all  the  lawyers 
of  that  time,  and  Lord  Somers,  I  believe, 
was  an  active  man  in  the  preparation  of 
the  Act,  because  the  very  Government  it- 
self was  founded  upon  the  circumstance 
that  resistance  under  certain  conditions 
was  justifiable;  and  they  repealed  the 
Act  of  Charles  2  wherein  it  was 
declared  that  resistance  was  not  justifi- 
able under  any  circumstances,  and  they 

(a)  13  &  14  Car.  c.  4. 

(6)  8.9. 

(c)  1  Will.  &  Mar.  sess.  1,  c.  8.  as.  U,  12. 
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made  resistance  lawful.  And  at  the  same 
time  the  Bill  of  Bights  and  other  statutes 
of  that  time  did  justify  the  people  of  this 
country  in  carrying  arms,  did  justify 
their  having  arms  in  this  country,  (a) 
the  meaning  of  which  evidently  was  that 
they  should  be  prepared  to  resist  if  ever 
resistance  became  necessary  on  any  of 
those  extraordinary  occasions. 

Therefore,  not  only  upon  this  philo- 
sophical treatise  or  critical  inquiry  by 
Blackstone  into  the  law  of  this  country, 
but  upon  the  express  statute  itself,  you 
have  evidence  that  under  certain  condi- 
tions resistance  is  justifiable.  And  if  it 
can  be  justified  under  any  circumstances 
whatever,  it  must  be  justifiable  under  cir- 
cumstances where  it  is  the  object  to 
rescue  the  individual  from  starvation. 
Now,  my  publication  alleges  that  this 
starvation  is  going  on  in  the  midst  of 
abundance.  'Fbere  is  no  want  of  food  in 
this  country.  But  it  alleges  that  that 
that  food  has  been  withheld  f^m  those 
people  ;  and  I  put  it  again  in  support  of 
those  allegations  that  that  food  is  ulegally 
withheld  from  those  people.  Then,  in- 
stead of  burning  those  com  ricks  (sup- 
posing the  agriculturists  to  have  done  it), 
they  have  merely  burnt  that  which  the 
law  would  allow  to  be  divided  among  tbem 
if  the  law  was  properly  put  in  force.  The 
bread  has  been  withheld  from  them  that 
was  necessary  to  their  sustenance  in  life ; 
and  suppose  they  had  exercised  a  wild 
kind  of  justice  in  destroying  it — I  do  not 
know  that  they  have  done  so,  and  I  cer- 
tainly did  not  know  that  they  had  done  so 
at  the  time  of  writing  that  paper  —  but 
putting  it  upon  its  worst  construction,  I 
still  have  a  legal  defence  against  the  in- 
dictment, because  1  do  put  forth  the  case 
of  the  agricultural  laoourers  as  that 
extraordinary  case  when  the  laws  of  the 
country  may  be  considered  to  be  sus- 
pended, because  the  parties  who  had  the 
power  to  do  them  justice  did  not  do  them 
justice,  because  there  is  no  want  of  power 
to  do  them  justice,  but  the  case  is  that 
that  power  is  not  put  into  operation ;  and, 
not  being  put  into  operation,  I  say  that 
the  illegality  of  resistauce  and  rebellion 
begin,  not  on  the  part  of  the  agricultural 
labourers, but  on  tne  part  of  the  authorities 
of  the  country. 

The  case,  gentlemen,  is  as  clear  as  any 
case  can  possibly  be.  How  difierent  indi- 
viduals in  society  may  look  at  itis  another 
question.  I  can  readily  suppose  that  men 
who  are  revelling  in  those  luxuries  of 
which  I  spoke,  men  who  do  not  know  what 
it  is  to  be  hungry,  who  do  not  know  what 
the  pains  of  the  want  of  sufficient  food  are 
to  tne  stomach,  have  not  the  sympathy 

(a)  See  1  St.  Tr.  N.S.  519. 
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which  it  is  necessary  that  they  should  have 
on  such  an  occasion ;  but  if  they  had 
such  sympathy  they  have  the  power  of 
preventing  that  state  of  things.  I  charge 
upon  the  authorities  of  the  country  that  they 
have  not  attended  to  the  state  of  the  labour- 
ing men  in  this  country,  and  that  neglect 
on  the  part  of  the  authorities,  I  allege,  has 
justified  any  resistance  that  those  agri- 
cultural labourers  have  made.  And  when 
I  say  that  I  regret  the  waste  of  property, 
I  do  regret  that  state  of  things.  But  that 
state  of  things  might  have  been  pre- 
vented. I  should  not  have  had  to  express 
that  regret,  I  should  not  have  had  to 
defend  myself  to-dav,  if  justice  had  begun 
where  justice  should  begin,  on  the  part  of 
and  among  those  who  had  the  power  to 
administer  justice. 

Now,  gentlemen,  there  is  what  I  con- 
sider a  great  trial  on  my  part,  and  that  is 
whether  I  am  to  stop  now  or  complete  my 
defence.  I  am  prepared,  as  I  mentioned 
to  you,  with  a  series  of  papers  throughout 
the  month  referred  to  in  my  publication. 
I  justify  what  they  have  done  during  the 

East  month,  and  I  thought  I  should  have 
een  at  liberty  to  show  you  what  they  did 
during  that  month,  not,  I  may  say,  by 
anything  that  I  report  in  my  publication, 
but  by  that  which  is  reported  by  others,  who 
certainly  did  not  make  those  reports  in 
anticipation  of  their  being  used  in  this 
Court.  Now,  I  could  have  told  you  the 
story,  and  I  can  now  tell  you  the  story  ; 
but  I  want  to  give  you  some  other  autho- 
rity than  my  mere  word.  I  thought  that 
you  might  not  value  my  statement  upon 
the  subject,  but  that  you  might  value  the 
statements  of  men  who  may  be  supposed 
to  bo  disinterested,  and  who  woula  not 
have  made  those  statements  for  any  imme- 
diate purpose  connected  with  this  prose- 
cution. Here  is  a  pamphlet  lately  pub- 
lished by  D,  Fott&r  McQueen,  Esq.,  who 
lately  represented  the  town  of  Bedford  in 
Parliament.  He  describes  the  condition 
of  the  agricultural  labourers.    He  says : — 

**  In  a  word,  the  old  honest  spirit  of  the 
peasantry  is  completely  broken  down,  &c.  &c." 

[The  Defendant  read  an  extract  from 
the  pamphlet.] 

He  goes  on  to  say  that  for  all  this  the 
Government  of  the  country  are  charge- 
able ;  and  if  he  is  not  indicted  for  this, 
why  am  I  indicted  P 

The  Eecordbb  :  The  Court  do  not  know 
by  any  evidence  whether  he  is  indicted  or 
not.    We  have  only  your  word  for  it. 

Defendant :  The  presumption  is,  if  he  is 
indictable  we  should  have  heard  of  it. 

The  Becosdeb:  We  cannot  deal  with 
presnmptionB  here. 

Befendcmt:  This  case  is  a  case  of  pre- 
sumptions.   It   is  a  matter   of  opinion 


throughout.  There  are  none  of  the  facts 
that  appear  as  in  the  case  of  private 
parties. 

A  Juryman :  Some  of  the  jury  wish  to 
retire. 

Adolphus :  I  was  going  to  suggest  it  to 
your  Lordship. 

The  Becordeb  :  You  only  mean  to  retire 
for  an  immediate  purpose. 

A  Juryman :  No,  my  Lord,  that  is  all. 

Clerk  of  Arraigns :  You  will  not  speak 
to  anybody,  of  course  P 

A  Juryman :  No. 

The  Becordek  :  The  officer  will  attend 
you. 

The   jury    withdrew,   attended    by  an 
officer. 

After  a  short  time  the  jury  returned 
into  Court. 

The  names  of  the  iury  were  called  over. 

Defendant:  Grentlemen,  during  your 
momentary  absence  I  have  come  to  the 
determination  to  cut  short  the  defence 
which  I  intended  to  make,  and  which  I 
am  still  prepared  to  make,  if  encouraged 
to  make  it,  but  which  I  forego,  to  prevent 
anything  like  further  wrangling.  It  may 
lead  to  wrangling  or  loss  of  temper  on 
both  sides.  I  do  really  feel  I  have  a  right 
to  call  upon  you  to  give  me  credit  for 
being  prepared  with  a  complete  defence 
on  all  these  points,  justifying  all  the 
allegations  of  the  matter  indicted.  I  have 
the  following  papers:  "The  IHmea"  of 
October  3rd,  the  leading  article  which  I 
meant  to  show  was  more  exciting  than 
mine  ;  extract  from  the  *'  KeTtt  Herald"— 
and  the  language  of  both  those  papers 
would  have  shown  that  my  paper  was 
mild  milk  and  water  compared  to  brandy 
and  water,  and  an  antidote  also. — "  The 
Times  "  of  November  4th ;  the  speech  of 
Sir  Thomas  Denman.  I  understand  that 
the  present  Attorney- Oeneral  is  my  prose- 
cutor. If  I  mistake  the  matter  I  am  sorry 
for  it,  but  he  is  conjointly  so,  if  not  directly. 
**  The  Times  "  of  November  6th,  a  passage 
in  exculpation  of  the  labourers;  "The 
Times"  November  9th ;  the  speech  of 
Mr.  Nid  in  the  disturbed  districts — a 
gentleman  who  was  present  at  a  meeting 
at  which  two  of  the  Lords  were  present  in- 
vestigating the  cause  of  the  excitement. — 
The  **  Chronicle  "  of  November  13th  with 
the  Lords*  speeches ;  and  it  should  be  re- 
collected that  the  langnage  of  the  House 
of  Commons  and  the  House  of  Lords  was 
altogether  in  favour  of  the  labourers  up  to 
the  time  of  my  publication.  But  it  will 
be  tedious  to  go  throug:h  them,  and  to 
save  time  I  mention  this  to  show  I  am 
prepared  to  do  it,  and  I  am  entitled  to  the 
same  consideration  as  if  I  proved  it. 
*'The  IHiines"  again  showed  these  evils, 
and  urged  that  the  agrioultoral  labourers 
should  be  relieved  firom  the  rents  and 
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tithes.  "  The  Times  "  of  November  ISth ; 
the  Canterbury  meeting  of  jastices 

Adolphus :  I  mnst  interpose. 

Defendant:  I  shall  haye  done  in  a 
moment. 

The  Becokdeb  :  Take  jonr  moment. 

Adolphue :  Yon  have  no  right  to  do  it  at 
all,  and  I  have  a  right  to  ooject  to  your 
beginning. 

V^en^^nt :  I  have  the  sanction  of  his 
Lor^[ship.  An  interesting  description  of 
the  Buiierings  of  the  laoourers.  "The 
Times  "  of  November  18th.  An  interesting 
description  of  the  character  and  condition 
of  the  labourers 

The  Escobdeb:  Do  you  mean  to  call 
anybody  to  prove  these  matters  P  If  not, 
it  only  tenos  to  your  own  disadvantage 
by  rendering  the  gentlemen  of  the  jiiry» 
in  consequence  of  a  protracted  trial,  in- 
capable of  paying  attention  to  the  proper 
topics  of  defence  that  you  ought  to  urge. 

Adol]phu8:  If  he  is  only  reading  the 
titles  of  those  pieces  of  evidence  he 
intends  to  give  in;  I  have  no  objection 
to  it. 

Defendaatt :  I  am  enough  of  a  lawyer  to 
know  that  if  I  trifle  with  your  time, 
gentlemen,  I  shall  not  produce  a  favour- 
able impression  upon  your  minds.  But 
after  I  shall  have  completed  my  defence, 
after  giving  up  that  which  I  have  given 
up,  and  which,  perhaps,  would  occupy 
the  day,  though  when  I  came  into  Court  I 
did  not  calculate  that  my  defence  would 
occupy  more  than  two  or  three  hours; 
and,  in  exchanging  notes  with  the  joint 
solicitors  of  the  Treasury,  I  mentioned 
that  my  defence  would  occupy  several 
hours,  and  I  made  that  intimation  in  order 
that  the  parties  might  come  prepared  for 
it.  I  have  no  disposition  to  trifle  with 
your  time,  and  I  know  I  should  be  playing 
the  part  of  a  fool  and  a  madman  by  intro- 
ducing matters  irrelevant  to  the  matter 
in  dispute.  I  therefore  relinquish  the 
reading  of  those  passages  from  the  news- 

SEtpers  that  would  occupy  five  more  hours, 
ut  I  had  prepared  to  read  that  which 
would  have  been  confirmatory  of  that  state 
of  the  public  mind,  and  have  accounted 
for  it,  and  justified  that  which  I  allege  and 
prove  throughout  the  article. 

I  will  now  confine  myself  to  three 
rather  pointed  and  rather  interesting  sub- 
jects connected  precisely  with  the  case. 
One  of  them,  as  I  shall  show  you,  proves 
how  the  agricultural  labourer  has  been 
ille^ly  dcMdt  with,  and  the  thing  comes 
out  in  an  admirably  written  paper  drawn 
up  as  a  defence  of  one  of  tne  prisoners 
lately  put  upon  his  trial.  Whoever  has 
done  it  has  done  a  great  service  to  the 
country.  I  take  it  as  I  find  it  in  the 
public  prints.  The  paper  describes  the 
sort  of  oppression  that  has  been  practised. 


It  is  a  minute  description  of  the  oppres- 
sion practised  upon  them.  It  is  supposed 
to  be  a  labourer  defending  himself  before 
the  court. 

«  My  Lords,  I  plead  guilty " 

A  Jwryman :  What  is  the  date  of  that 
paper? 

uefendant:  Jaaaary  the  7th.  It  pur- 
ports to  come  from  the  Salisbury  Cfom- 
mission.(a) 

"  Ad  appeal  to  the  juscioe  of  his  Jadges  of  his 
coantry  rrom  an  agricultarai  labourer  on  his 
trial  at  Salisbury. 

My  Lords,  I  bare  long  felt  that  the 
share  which  as  a  labourer  I  have  received 
of  the  produce  of  my  labour  was  less  than 
in  fairness  it  should  have  been,  less  than 
it  was  worth  to  those  who  have  purchased.  I 
have  besn  so  assured  by  many  respectable  and 
well-informed  neighbours,  who  compassionated 
the  pitiable  situation  which  with  the  utmost 
effort  of  industry  I  could  not  escape.  I  have  been 
told  this  is  neither  the  natural  nor  the  neces- 
sary condition  of  the  labourer,  and  that  if  the 
Gk>vemment  acted  with  wisdom  for  the  interest 
of  the  people  for  whose  |;rood  it  is  appointed, 
such  a  state  of  things  could  not  exist.  All  I 
have  desired  is  to  be  enabled  to  earn  my  main- 
tenance by  honest  industry.  But  this  privilege 
has  been  denied  me.  I  am  told  that  in  other 
countries, — in  America,  in  Canada,  in  New 
South  Wales, — a  day  labourer  earns  ten  times 
as  much  as  is  necessary  to  maintain  himself. 
Why  am  I  not  allowed  to  j^o  there  ?  True,  my 
poverty  prevents  my  paying  the  expenses  of 
the  passage.  But  diere  is  wealth  enough  in 
the  country  to  pay  them.  Should  not  Qovem- 
ment  whidi  spends  so  many  millions  a  year 
professedly  for  the  people's  happiness  spend 
something  to  save  me  and  such  as  I  am  from 
extreme  distress  ? 

The  law,  which  protects  property,  pre- 
vents me  fh>m  helping  myself  to  the 
means  of  removal  to  those  happy  countries. 
Surely  the  law  ought  to  proride  me  with  those 
means.  The  law  confines  me  in  this  country, 
where  the  legal  owners  of  wealth  make  a  profit 
of  my  misery  by  hiring  me  for  the  mere  pittance 
which  can  keep  me  alive;  and  the  same  law 
stops  me  at  every  point  ttom  bettering  my  con- 
dition by  my  own  efforts.  The  law  then  is  not 
made  for  me.  It  gives  some  persons  a  pro- 
perty in  my  wretchedness,  and  gives  me  nothing. 
The  law  regards  not  me.  Is  it  wonderful  I  should 
disregard  the  law?  But  I  am  told  I  am  in- 
debt^  to  the  benevolence  of  the  law  for  a 
provision  against  want.  Mv  Lords,  it  is  the 
mode  in  which  this  benevolent  law  is  admin- 
istered by  the  legal  authorities  that  has  brought 
me  into  the  un£ippy  position  in  which  I  now 
stand.  I  am  unmarried,  and  for  this  reason 
alone  during  nearly  one  half  of  the  year  1  have 
been  refused  all  employment  by  the  farmers  of 
my  neighbourhood.  They  prefer  the  men  with 
large  families,  because,  as  they  truly  say,  they 
must  keep  them,  and  whatever  they  pay  them 
goes  to  save  the  poor  rate.    Whereas  u  they 


(a)  See  below,  p.  797. 
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employed  me  the  same  wages  would  be  far 
more  than  they  claim  from  that  rate,  and  by 
not  doinfj  so  they  save  that  difference.  My 
Lords,  1  humbly  beg  to  represent  that  the  differ- 
ence which  they  save  as  employers  and  rate- 
payers I  lose,  and  that  I  am  prevented  through 
no  fault  of  my  owu,  but  solely  through  my  being 
unbunlened  with  a  family,  from  earning  fair 
wajjes  in  an  industrious  employment,  and  driven 
to  apply  to  the  overseer  to  save  me  from  starva- 
tion. The  overseer  sends  me  to  work  for  those 
very  farmers  who  refuse  to  employ  me  volun- 
tarily, to  work  on  their  farms,  and  to  their 
profit,  at  a  rate  of  pay  of  Sd.  a  day.  My 
natural  sense  of  justice  revolts  at  being 
required  to  do  the  same  work  for  6d.  for 
which  other  and  weaker  men  than  myself, 
working  by  my  side,  receive  two  shillings  be- 
cause they  have  a  wife  and  family.  The  over- 
seer takes  rae  before  a  magistrate  for  not  doing 
80  much  work  as  the  man  who  receives  four 
times  as  much  pay  as  myself,  and  the  magis- 
trate commits  me  to  gaol.  Thus  in  every 
way  I  feel  the  severity  of  the  law,  whilst  its 
protection  is  in  every  way  denied  to  me.  Once 
more  I  ask,  is  it  wonderful  that  the  law  fails  in 
obtaining  my  respect? 

But  I  have  been  informed  that  th<; 
making  up  from  the  poor  rate  the  wages 
of  farmers'  labourers,  to  which  principally  is 
owing  their  refusal  to  employ  me,  with  all 
the  cruel  consequences  I  have  described,  is 
itself  illegal ;  that  in  truth  neither  overseers  have 
the  power  to  make,  nor  magistrates  to  under, 
any  payments  to  ablebodied  labourers  already 
in  work  for  private  individuals;  and  consequently 
that  I  have  been  deprived  of  the  opportunity  of 
earning  fair  wages,  not  by  the  law,  but  by  its 
abuse  and  infraction.  My  Lord ^f,  if  this  be  so, 
am  I  alone  to  suffer  for  breaking  the  law,  and 
those  who  have  not  only  broken  the  law,  but 
by  doing  this  have  driven  me  to  disregard  and 
break  it,  to  escape  all  punishment,  all  blame, 
even  all  notice  ?  It  cannot  be  urged  that  their 
motives  were  charity  to  these  men  with  large 
families.  It  could  make  no  difference  to  them 
whether  they  were  paid  their  parish  allowance 
by  the  parish  alone,  or  partly  by  the  parish,  and 
partly  by  the  farmers.  The  object  of  the 
farmers  and  overseers  who  continued  the  prac- 
tice was,  as  I  have  said,  to  save  the  difference 
between  the  wages  I  should  have  received  as  a 
farmer's  labourer,  and  the  pittance  I  did  receive 
as  a  parish  pauper — to  take  this  difference  from 
me,  and  put  it  nto  their  own  pockets. 

I  will  not  presume  to  say  the  magistrates  share 
in  this  motive.  Hut  nearly  every  magistrate  who 
owns  land  must  in  his  rents  experience  the  benefit 
of  a  contrivance  which  reduces  the  gross  amount 
of  wages  and  poor  rates,  at  the  expense  of  the 
unmarried  and  unburdened  labourers.  Jf  then 
this  practice  is  authorised  by  law,  I  can  only 
complain  of  it  as  cruel  and  unjust  to  me  and 
such  as  are  in  my  circumstances  ;  if  it  is,  as  I 
am  informed,  unauthorised  by  law,  then  I  say  the 
law  has  been  broken,  to  my  great  injury,  and  I 
claim  its  protection.  I  claim  to  be  allowed  to 
prove  the  injury  I  have  suffered  from  its  in- 
fraction, and  require  compensation  from  the 
parties  who  have  so  conspired  to  injure  me  for 
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their  own  benefit.  In  either  case  I  humbly  and 
earnestly  entreat  the  attention  of  your  Lord- 
ships and  of  my  countrymen  at  large  to  the 
injustice  which  has  at  all  events  been  inflicted 
on  me,  and  which  has  driven  me  unwillingly 
into  the  position  of  an  offender  against  those 
laws  which,  if  1  had  ever  felt  their  beneficial 
influence,  I  should  have  been  foremost  to  respect 
and  support.  My  Lords,  I  am  a  prisoner.  I 
am  a  pauper.  But  if  you  are  here  to  administer 
justice,  then  I  call  on  you  to  administer  it  im- 
partially ;  let  not  the  rich  and  educated  offender 
escape,  while  the  poor  and  ignorant  feel  your 
severity  ;  neither  the  rank,  the  station,  nor  the 
difficult  circumstances  in  which  the  magistrates 
and  farmers  have  acted  are  admitted  as  an  ex- 
cuse for  the  infraction  of  the  law.  Surely  the 
same  excuses  plead  a  thousand  times  as  strongly 
in  palliation  of  the  offence  of  the  labourer." 

That,  gentlemen,  I  call  an  admirable 
paper.  It  is  a  fair  statement  of  the  case, 
and  it  proves  that  the  illegality  did  not 
begin  with  the  labourer,  but  was 
practised  upon  the  labourer. 

The  Eecouder  :  That  is  not  the  ques- 
tion for  the  jury,  and  you  know  it. 

Defemlant :  The  question  for  the  jury,  I 
understand,  is  whether  I  had  any  sort  of 
justification  for  publishing  what  I  have 
published. 

The  Recordeb:  The  question  for  the 
jury  is  whether  you  have  published  that 
paper.  It  is  for  the  Court  to  deliver  their 
opinion  as  to  whether  it  is  libellous  or 
mischievous,  and  the  jury,  when  they 
have  heard  that  opinion  of  the  Court,  will 
say  whether  they  are  satisfied  in  finding 
their  verdict  against  you  after  the  proof  of 
publication. 

Defendant :  The  proof  of  publication  ia 
nothing.  No  question  is  raised  upon  it. 
I  admit  it,  and  I  am  always  proud  of  it. 
L  shall  be  proud  of  it.  But  there  is  a 
serious  question  for  the  jury. 

The  Recorder  :  Address  yourself  to  the 

j»iry- 

Defendant :  There  is  a  higher  considera- 
tion for  you,  higher  than  any  in  connexion 
with  myself.  I  would  put  myself  out  of 
the  question,  if  possible.  You  have  to 
decide  here  to-oay  whether  the  agri- 
cultural labourer  has  had  justice  done  to 
him,  and  whether  any  man  has  a  right  to 
iustify  the  resistance  that  the  agricidtural 
labourer  has  made.  I  mean,  as  far  as  I 
made  that  recommendation  with  propriety 
in  a  moral  and  legal  sense.  *  I  have 
endeavoured  to  explain  that  I  have  a  moral 
and  legal  sense ;  and  I  hope  you  will  think 
so  too ;  and  you  will  confer  a  great 
blessing  on  this  country  by  a  favourable 
verdict  to  me.  Not  that  I  care  anything 
about  it  myself;  whether  in  or  out  of 
prison,  it  matters  not  to  me.  I  shall  be  as 
free  to  act  in  prison  as  out  of  prison,  and 
I  have  always  been  so.  I  know  the  law 
cannot  prevent  it ;    and  I  appeal  not  to 
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you  for  myself,  but  for  that  ereat  mass  of 
oppressed  and  ill-used  population  of  this 
country,  the  agricultural  labourers. 

A  Juryman :  What  is  the  date  of  that 
paper? 

Defendant :  It  is  the  *'  Sun  *'  of  Tuesday 
evening,  December  28th.  It  is  an  extract. 
I  noticed  it  at  the  time,  but  have  not 
succeeded  in  getting  the  original  paper. 
It  is  a  strong  expression  of  feeling  on  the 
part  of  the  agricultural  labourer,  and  an 
expression  of  horror  at  the  neglect  with 
which  the  agricultural  labiurer  is 
treated. 

**  One  circnuuitance  apparent  on  the  face  of 
these  proceedings,'* 

which  is  alluding  to  the  trial  under  the 
special  commissions — 

"  is  to  us  ioexpressibly  humiliating ;  we  mean 
the  ignorance  and  intellectual  degradation  of 
the  peasants,  who  throughout  these  southern 
counties  have  first  been  starved  into  discontent, 
and  then  entrapped,  by  reason  of  their  rery 
stupidity,  into  cnminal  and  brutal  courses  as 
means  of  relief  from  suffering." 

It  adds: 

"  We  are  tempted  to  ask  in  what  savage  com- 
munity have  such  wretched  men  been  bom? 
Under  what  Government  have  they  lived  that  it 
allows  their  natural  wants  to  be  so  cruelly  dis- 
regarded ?  Who  is  guilty  of  the  heinous  crime 
of  neglecting  their  general  and  especially  their 
moral  instruction,  as  to  have  looked  on  whilst 
the  whole  agricultural  inhabitants  of  this  (self- 
called)  humane  and  enlightened  country  grew 
up  in  utter  callousness  to  the  difference  between 
right  and  wrong ;  of  utter  incapacity  to  release 
themselves  by  means  becoming  any  reasonable 
creatures  from  a  condition  of  prostrate 
pauperism,  the  existence  of  which,  almost  in- 
credible anywhere,  ought  to  he  considered 
monstrous  in  England,  foremost  of  nations  in 
industry,  wealth,  and  knowledge?  We  do 
affirm  that  the  actions  of  this  pitiable  race  of  men 
as  a  commentary  on  ^e  treatment  experienced 
by  them  at  the  hands  of  the  upper  and  middling 
classes,  the  gentlemen,  the  clergy  (who  ought  to 
teach  and  comfort  them),  and  the  farmers  who 
ought  to  pay  and  feed  them,  are  disgraceful  to 
the  British  name.  The  present  population  01115/ 
be  provided  for  in  body  and  spirit  on  more 
liberal  and  Christain  principles,  or  the  whole 
mass  of  labourers  will  start  into  legions  of 
banditti,  banditti  less  cnminal  than  those  who 
have  made  them  so,  than  those  who,  by  a  just 
but  fearful  retribution,  will  soon  become  their 
yictims." 

Now,  gentlemen,  I  do  not  deny  but  that 
is  a  most  deplorable  state  of  things.  It  is 
a  state  of  things  that  every  man  has  reason 
to  read  of  with  regret.  Who  has  pro- 
duced that  state  of  things  P  Are  we  to  be 
told  to-day  that  this  little  publication  of 
mine,  the  first  of  which  appeared  on  the 
1st  of  November  and  the  third  of  which 
appeared  on  the  27th  NoTember,  produced 


all  the  mischief  P  or  are  we  to  state,  which 
I  am  bound  to  state,  and  which  you,  as 
conscientious  men,  are  bound  to  state,  that 
the  agricultural  labourers  have  been 
neglected  by  the  Government  of  the 
country,  by  tho  Legislature  of  the  country, 
and  the  magistrates  of  the  country,  and 
everyone  interested  in  the  good  order  of 
the  country  P  The  learned  gentleman  who 
introduced  this  subject  to  you  talked 
about  these  people  having  reason  to  curse 
such  men  as  sent  out  such  publications  as 
mine.  Let  me  appeal  to  your  good  sense. 
Let  me  ask  you,  Can  you  believe  for  a 
moment,  in  the  absence  of  all  evidence,  that 
any  one  publication  of  mine  has  ever  gone 
among  these  people  P  It  is  my  firm  con- 
viction that  no  man  guilty  of  any  outrage 
in  these  agricultural  districts  ever  read 
that  publication  of  mine.  There  is  no 
evidence  to  the  contrary.  But  can  you 
suppose  for  a  moment,  is  it  not  a  paltry 
shuffling,  a  wicked  shielding  of  the  real 
offenders  in  this  matter,  that  I  should  be 
charged  upon  my  publication,  and  that  it 
should  not  be  chfu^ed  upon  those  who 
are  the  authors  of  this  treatment,  and 
authors  of  all  the  disturbance,  and  all  the 
mischief,  and  all  the  acts  of  incendiarism, 
and  all  the  violations  of  the  law  that 
these  poor  creatures  have  been  drawn 
intoP 

I  shall  trouble  you  only  with  one  ex- 
tract more,  and  I  feel  myself  justified  in 
that  because  I  do  understand  I  am  prose- 
cuted by  the  GU)vemment.  I  understand, 
as  far  as  I  can  perceive,  that  this  prose- 
cution was  amonffst  the  first  acts  of  this 
GU)vemment.  The  Attorney  -  Oeneral  is 
supposed  to  be  the  director  of  a  prosecu- 
tion of  this  kind ;  and  though  he  does  not 
appear  in  this  case  he  may  be  supposed  to 
be  represented  by  Mr.  Adohphus,  and  I 
have  a  right  to  make  use  of  the  language 
of  the  Attorney- Oeneral  tkS  connected  with 
this  case,  not  my  case  particularly,  but  the 
case  of  the  agricultural  labourers.  And 
I  am  now  to  show  that  the  language  of 
Sir  Thomas  Benman  in  the  House  of  Com- 
mons was  precisely  the  language  I  have 
Eut  forward  in  this  publication,  though 
e  has  consented  to  indict  me. 

Adolphus :  I  think  it  my  duty,  in  the 
absence  of  the  Attomey'Oeneral,  to  put  in 
my  objection  to  this.  I  have  heard  the 
reading  of  paragraphs  neither  of  which 
could  be  read ;  but  when  it  is  proposed  to 
attack  the  Attomey-QeneraX,  who  is  not 
present,  and  who  cannot  answer  for  him* 
self,  upon  a  newspaper  report,  it  cannot 
admitted. 

The  Bbcobi)£B:  I  take  it  that  this  is  not 
a  newspaper  report. 

Adolphus:  'Yes,  it  is. 

The  Recobder:  If  he  is  speakinff  of 
extracts  from  newspapers,  we  must  have 
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eyidence,  before  we  can  can  admit  it,  that 
any  snch  speech  was  made. 

Adolphtis :  We  must  have  evidence  that 
the  Attorjiey-Genercd  made  such  a  speech. 
It  is  going  too  far. 

Defendant :  I  am  driven  to  the  necessity 
of  what  may  be  called  a  shuflBe.  1  owe  it 
to  my  own  character  to  say  so.  I  am 
open  and  straightforward  in  all  my 
actions,  and  I  am  obliged  to  say  one  thing 
and  mean  a  different  thing.  I  say  I  am 
driven  to  introduce  these  matters  to  you 
that  I  think  are  matters  of  great  import- 
ance, and  I  shall  do  it  as  language  of  my 
own,  and  you  may  suppose  the  possibility 
of  Sir  Thomas  Denmaii  having  said  it  in  the 
House  of  Commons.  That  is  the  way 
gentlemen  in  the  House  of  Commons  refer 
to  matters  said  in  the  other  House.  You 
may  suppose  the  possibility  of  his  having 
used  this  language  : — 

"When  some  important  event  occurred  to 
flbake  the  pillars  upon  which  the  Constitution 
rested,  all  the  real  grievances  of  the  people  rose 
to  the  surface.  When  once  they  were  in  a  state 
of  excitement,  a  strain — a  hurt — a  weakness 
only  would  betray  their  real  feelings.  In  our 
own  case  it  would  have  been  perfectly  easy  for 
Government  to  have  conciliated  the  people  by 
Ba3dng  to  them " 

And,  mark  this,  this  is  the  whole  gist 
of  the  thing.  I  said  if  the  Government 
did  attend  to  their  grievances  they  would 
be  justified  in  putting  down  any  act  of 
insubordination;  and  here  is  the  same 
language  from  a  gentleman  who  shall  not 
now  be  named  to  you : — 

*♦  In  our  own  case  it  would  have  been  perfectly 
easy  for  Grovemment  to  have  conciliated  the 
people  of  England  by  saying  to  them,  (We  know 
that  you  have  grievances,  and  sufferings,  and 
abuses ;  we  will  provide  an  effectual  remedy, 
and  to  your  unavoidable  sufferings  we  are  not 
indifferent)*' 

I  wish  they  had  done  it ;  I  wish  they 
had  said  that  at  the  time : 

*'  But  no ;  all  was  defiance ;  all  was  me- 
nace. '  We  will  put  down  seditions,*  said  His 
Majesty's  Ministers ;  '  at  the  same  time  we  will 
give  permission  to  any  members  on  the  opposite 
side  of  the  House  to  bring  forward  any  project 
of  reform,  with  a  reservation  of  the  rights  of 
those  in  another  place  to  interfere  in  the  elec- 
tion of  members  of  the  House  of  Conmions.' 
But  they  would  not  put  a  word  into  the  Speech 
respecting  the  redress  of  the  people's  grievances, 
in  respect  to  that  unconstitutional  and  intoler- 
able abuse  in  the  representation  of  the  people, 
which  made  it  sunk  in  the  nostrils  of  the 
country,  and  the  people  are  mocked  at  when 
they  were  told  of  their  heing  represented 
in  the  Commons  House  of  Paruament.  The 
people  expected  that  the  King's  Government 
Itself  would  come  forward  with  some  measure ; 
ttnd  if  the  Government  would  not  do  if,  they 
looked  to  the  House  of  Commons ;  and  if  the 


House  of  Commons  would  not  do  what  it  was 
their  bounden  duty  to  do,  the  people  would  look 
to  it  themselves.  He  did  not  say  that  they 
would  feel  a  disposition  to  resort  to  illegal 
measures,  but  they  would  proceed  by  petition 
and  remonstrance ;  and  if  that  would  not  do,  he 
did  not  say  they  would  have  recourse  to  any- 
thing which  savoured  of  violence ;  but  if  the 
country  was  to  be  loaded  with  the  taxation  of 
former  years,  and  discontents  arose,  there  were 
furnished  to  those  individuals,  who  were  intent 
on  mischief  and  agitation,  topics  of  frightful 
grievances,  rendered  stDl  more  alarming  by  the 
mdication  which  had  appeared  elsewhere,  of 
a  determination  to  resist  all  attempts  at  re- 
dress ;  and  a  crisis  was  not  unlikely  to  arise,  tho 
consequences  of  which  the  youngest  in  that 
House  might  have  reason  to  deplore."(a) 

That,  eentlemen,  is  the  language  of 
the  gentleman  I  suppose  to  be  the  pro- 
secutor in  this  case.  I  have  no  other 
evidence  to  give  to  you  than  that  moral 
evidence,  if  I  may  so  call  it,  and  you  will 
know  how  to  weigh  it,  I  am  quite  sure. 
I  have  brought  here  no  person  connected 
with  the  Times  to  prove  the  publication, 
or  the  reporter  to  swear  he  heard  Sir 
Thom^is  Denman  use  those  words.  As  far 
as  I  am  concerned,  you  will  give  me  the 
benefit  of  it.  You  must  understand  well 
that  I  could  not  make  that  paper  myself. 

Now,  gentlemen,  to  take  a  short  review 
of  the  whole  case.  One  thing  has  not 
been  done.  I  believe  there  has  been  no 
reading  of  the  indictment, (6)  nor  do  I 
think  it  necessary  you  should  have  it 
read  to  you.  It  is  not  particulaorly  my 
wish ;  but  this  indictment  charges  upon 
me  an  act  of  which  I  am  incapable.  It 
charges  upon  me  an  act  that  I  have 
shown  to  you  I  could  not  have  com- 
mitted, and  which  it  is  not  suited  to  my 
disposition  to  do,  if  the  circumstances  ot 
the  case  would  have  allowed  me  to  do  it, 
of  which  there  was  no  evidence,  that  the 
agricultural  labourers  were  incendiaries 
or  political  rebels,  and  that  I  justified 
them.  I  put  a  hypothetical  case  in  which 
they  would  be  justified  if  they  were ;  but 
that  is  not  a  matter  for  you  to  decide. 
Nor  is  it  a  matter  that  would  have  been. 
understood  by  them,  and  if  they  had 
understood  it,  there  is  no  evidence  that 
anything  of  mine  has  gone  among  them. 
The  gentlemen  called  to  give  you  an 
account  of  the  state  of  the  distriots  in 
Sussex  and  other  places  have  said  nothing 
that  can  lead  you  to  suppose  I  am  con- 
nected with  it ;  and  there  is  no  evidence 
before  you  or  the  public  to  show  that  I 
could  have  induced  anything  of  the  kind. 
But  there  is  evidence  tiefore  you  that  they 
are  the  great  encouragers  of  all  those 


(a)  Denman'9  speech,  Hansard,  Nov.  8, 1830, 
p.  171. 
(6)  See  1  St  Tr.  N.S.  615  m 
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violationB  of  the  Iftw  who  have  brought 
an  indictment  against  me,  and  have  neg- 
lected those  means  they  had  in  their 
power ;  that  they  onght  to  have  stopped 
and  prevented  that  state  of  things  that 
we  all  deplore,  and  no  man  more  than 
myself.  There  is  evidence  that  those 
who  seek  to  punish  me  for  producing 
those  effects  may  have  produced  them, 
that  I  have  not  produced  them,  and  that 
they  are  criminal,  and  I  am  not  criminal. 
I  am  charged  in  this  indictment  with 
enconrajB^ing  acts  of  arson.  I  am  charged 
in  this  indictment  with  publishing  false- 
hoods, with  being  wicked  and  malicious 
and  seditious.  I  do  not  say  such  an  in- 
dictment has  never  appeared  before ;  but 
I  do  say  that,  as  an  effort  to  stop  what 
may  be  termed  the  liberty  of  the  press, 
put  down  anything  like  free  discus- 
sion u{>on  this  subject,  and  to  suppress 
complaints,  that  is  the  most  wicked  in- 
dictment ever  instituted  by  any  tyrant  or 
any  government  that  ever  existed.  You 
must  have  perceived  that  nothing  I  have 
done  has  led  to  this  mischief,  and  yon 
must  perceive  the  fallacy  of  the  suppo- 
sition that  any  person  in  those  agricul- 
tural districts  would  have  to  curse  me. 
My  knowledge  is,  and  it  is  my  conviction, 
that  it  is  the  knowledge  of  the  gentleman 
who  has  used  that  language^  that  I  have 
not  produced  the  effects   he   has    com- 

Slained  of,  but  that  they  have  been  pro- 
uced  by  a  power  superior  to  any  power  I 
possess,  that  the^  nave  been  produced 
by  the  very  parties  who,  I  do  not  say 
who,  have  got  up  this  indictment.  I 
ought  to  have  expected  that  the  under- 
takers of  the  affairs  of  this  Government, 
entering  into  what  I  knew  to  be  a 
difficult  and  an  arduous  state  of  things, 
might  have  gone  to  work  with  remedial 
measures,  and  ought  not  to  have  gone  to 
work  with  harsh  measures;  for  it  is  a 
harsh  and  cruel  measure,  because  I  am 
selected  from  a  multitude  of  writers  and 
punished  for  publishing  what  you  see 
every  other  person  has  published  and  is 
publishing.  Mine  is  mild  compared  to 
what  they  have  published.  It  is  a  harsh 
and  cruel  measure,  and  must  have  arisen 
from  some  latent  motive,  some  secret 
purpose  not  visible  to  you  and  to  me. 

Now,  gentlemen,  the  indictment  of 
course,  is  nothing  to  you,  or  I  may  say 
epithets  of  it ;  but  it  is  a  barbarous  mode, 
and  I  could  almost  put  the  indictment  in 
evidence  to  justify  what  I  have  said 
about  monarchy  in  this  country.  There 
is  a  great  deal  of  barburity  connected 
with  it,  and  there  is  a  great  deal  of  bar- 
barity in  heaping  upon  any  individual 
the  epithets  contained  in  an  indictment 
of  this  kind.  It  is  even  as  a  matter  of 
course ;  and  I  have  not  a  doubt  that  the 


man  who  drew  up  that  indixstment  knew 
it,  that  I  was  as  good  a  man  as  himself; 
that  it  was  a  mere  truckling  to  the  abuse 
of  power  and  a  subservience  to  tyranny ; 
ana  that  it  was  no  act  of  virtue  of  his  to 
become  my  accuser.  I  feel  I  never  have 
deserved  the  epithets,  that  I  never  pub- 
lished any  falsehood,  that  I  love  the 
truth  beyond  all  men,  because  I  am  sure 
I  can  put  myself  as  an  instance  in  this 
Court  that  no  man  has  suffered  as  I  have 
suffered  in  this  country  for  the  love  of 
truth.  No  man  has  hazarded  so  much  as 
I  have,  and  that  is  the  evidence  I  offer  to 
you  to  screen  me  from  accusations  such 
as  these.  The  word  "  false "  never  ap- 
peared in  any  indictment  against  me 
before.  It  was  not  the  old  practice  to  in- 
troduce the  word  **  false.'*  Falsehood  is 
what  I  abominate.  I  am  ready  to  state 
the  truth,  and  take  the  consequences,  as  I 
shall  be  always,  where  truth  is  in  ciuestion ; 
but  to  say  I  have  published  what  is  false  is 
doubly  wicked,  oecause  the  falsehood 
attaches  to  the  accuser  of  the  falsehood. 

Now,  gentlemen,  you  will  have  to  con- 
sider the  thin^  as  it  appears  npon  the 
indictment.  You  will  be  at  liberty  to  call 
for  any  document  of  mine,  or  any  others 
that  have  been  produced,  that  jrou  please, 
and  the  Court  will  not  deny  it  to  you. 
You  may  read  over  all  those  passages  I 
have  marked  in  these  papers.  That  is  a 
matt^  of  pleasure  with  yonrselves ;  but  I 
appeal  to  vou  that  the  evidence  offered  to 
the  Court  has  been  an  entire  failure,  as  far 
as  there  was  an  effort  made  to  support  the 
preamble  of  this  indictment.  Sir  jUchard 
iimieia)  knew  nothing  but  by  report ;  and 
why  should  not  I  have  called  on  the  judge 
of  this  Court  to  say  we  cannot  have  hear- 
say given  as  facts  P  That  might  have 
stopped  the  evidence  of  Sir  Bicha/id  JBimie, 
as  I  nave  been  stopped  in  givinjf  evidence 
of  these  newspapers  to  you.  Sir  Richard 
Bvmie*8  evidence  was  altogether  hearsay 
evidence,  and  he  ^ve  evidence  of  nothing 
that  could  be  received  in  a  court  of  law. 
Mr.  BawliiMon  (b)  told  you  he  was  not  a 
witness  of  any  of  those  violent  act»  that  are 
ascribed  to  any  encouragement  in  the  in- 
dictment. Mr.  Twyford  (o)  has  completely 
destroyed  the  case  of  the  whole  indict*- 
ment.  He  told  you  he  saw  a  mob  of  fifty 
persons  that  had  neither  sticks  nor  stones, 
or  any  weapons,  and  what  is  called  evi- 
dence to  support  this  evidence  is  that  fifty 
persons  wrote  a  paper,  and  asked  the 
persons  in  authority  to  consent  to  the 
statement  of  that  petition.  It  was  a 
humble  petition  by  those  starving  people, 
asking.  Give  us  bread.     The  agricultural 

(a)  See  above,  p.  47S. 

(6)        „ 

(c)        „  p.  473. 
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labourers  have  asked  for  nothing  but 
bread,  and  they  have  had  stones  given  to 
them.  They  have  had  baiters  and  dun- 
geons ;  everything  but  bread.  They  ask 
but  for  bread ;  and  it  is  in  evidence 
throughout  these  affairs  that  if  they  had 
bread  there  would  never  have  been  any 
complaint  at  all  as  to  their  acts  of 
violence.  I  say,  therefore,  that  the  evi- 
dence presented  to  you  is  altogether  in 
support  of  the  indictment,  justifying  it,and 
that  I  am  justified  in  principle  and  moral 
reasoning  and  law.  And,  taking  the  great 
principle  **  summa  ratio  summa  lex,*'  that  a 
just  reason  is  a  just  law,  and  taking  that 
other  great  principle  that  **  saltts  poptUi 
snprema  est  lex,"  that  is,  that  the  feeding 
of  the  people,  and  the  preservation  of  the 
life  of  the  people,  is  superior  to  any  other 
object,  taking  these  matters  into  con- 
sideration, you  will  see  that  I  have  not 
offended  any  law,  but  that  the  whole  of 
my  crime  is  sympathy  for  suffering 
humanity. 

I  do  not  know  what  penalty  may  be  im- 
posed upon  me,  but  1  do  not  believe  I 
nave  done  the  wrong  for  which  they  wish 
to  lay  a  penalty  upon  me.  I  feel  I  stand 
before  you  a  perfectly  innocent  individual 
and  a  good  man,  as  a  good  citizen,  as  a 
man  of  humane  feeling.  I  have  done 
nothing  but  that  which  a  reasonable  and 
good  man  would  do,  and  ought  to  do,  and 
would  deserve  punishment  if  he  had  not 
done,  in  my  situation  in  life.  I  have  borne 
already,  I  may  say,  an  apprenticeship  of 
imprisonment.  I  have  suffered  very  nearly 
seven  years  imprisonment,  six  years  of 
solitary  confinement,  and  my  property  has 
been  confiscated.  I  was  in  one  gaol,(c)  and 
in  one  room  in  this  country,  near  four  years, 
where  a  friend  was  not  allowed  to  visit 
me  ;  and  that  for  no  other  cause  than  that 
I  love  the  truth  and  love  liberty,  and 
do  not  like  tyranny,  and  do  not  like 
oppression,  and  because  I  will  resist  it 
and  never  consent  to  it.  I  have  suffered 
these  things.  I  appeal  to  your  humanity 
whether,  upon  the  evidence  presented  to 
you,  upon  the  defect  on  the  side  of  the 
prosecution  and  the  effect  of  my  defence, 
1  have  not  made  out  a  good  case,  and,  if 
you  could  leave  me  out  of  the  case  and 
consider  I  was  not  worth  your  notice, 
whether  the  justice  of  the  country  does 
not  require  that  prosecutions  of  this  kind 
should  not  be  encouraged,  but  that  they 
should  be  discouraged,  and  that  the  autho- 
rities of  the  country  should  be  told  to  go 
to  their  duty,  and  put  the  laws  in  force  for 
the  preservation  of  the  peace,  and  that 
laws,  if  intended  for  punishment,  should 
also    be    intended  for    protection ;    and 

(a)  Dorchester  Gaol.  See  Life  and  Character 
of  Richard  Carlile  by  Holyoake  18. 


if  there  hns  been  an  absence  of  laws  for 
protection  with  regard  to  one  part  of  the 
people,  you  cannot  justify  putting  the  laws 
in  force  on  the  other  side,  even  supposing 
illegalities  committed. 

Now,  gentlemen,  I  sit  down.  But  be- 
fore I  do  so  I  must  call  your  attention  to 
that  which  will  be  a  subsequent  proceed* 
ing  in  this  matter,  and  to  which  I  shall 
not  be  allowed  to  reply.  I  protest  against 
any  reply  to  my  observations  on  the  part 
of  the  counsel  m  this  prosecution.  Any 
reply  to  these  observations  of  mine  must 
come  in  the  shape  of  fresh  accusations 
that  cannot  be  justly  made,  because  I  am 
debarred  from  a  defence  against  them.  I 
protest  against  any  opinion  given  on  this 
case  on  the  part  of  the  judge.  I  know 
there  is  an  Act  which  allows  the  judge  to 
give  an  opinion  upon  these  matters,  (a)  But 
I  maintain,  in  a  case  of  moral  justice  be- 
tween man  and  man,  that  mj  opinion  is  as 
good  as  the  opinion  of  the  juage  of  this 
or  any  other  Court,  or  any  other  man's 
opinion ;  that  it  is  not  a  question  of  law, 
it  is  a  question  of  moral  principle.  It  is  a 
matter  relating  to  the  general  affairs  of 
this  country.  There  is  no  violation  of  the 
law,  and,  there  being  no  violation  of  the 
law,  there  is  in  a  moral  light  no  room  for 
the  opinion  of  the  judge.  You  are  allowed 
to  form  your  opinion  by  the  same  statute 
that  allows  the  judge  to  give  an  opinion. 
I  have  no  doubt  that  the  judge  will  ^ve  an 
opinion  that  the  allegations  of  the  indict- 
ment are  made  out.  I  have  never  known 
it  otherwise.  It  is  not  to  be  expected 
otherwise.  But  you  have  to  do  yourselves 
justice— care  nothing  about  me — not  to  be 
influenced  by  any  opinion,  and  at  once 
judge  for  yourselves  of  the  law,  and  the 
fact,  and  the  morality  of  the  thing,  and  do 
not  be  biassed  by  any  new  accusation  to 
which  I  cannot  put  in  any  answer.  I  leave 
my  case  in  your  hands,  and  I  wish  you  to 
consider  seriously  that  as  an  individual  I 
am  not  so  much  concerned  in  your  verdict 
as  that  of  the  welfare  of  your  country,  (a) 

{Clapping  of  hands.) 

The  Recordek  :  Who  is  the  person  who 
dare  disturb  the  Court  P  If  you  can  point 
him  out  I  will  commit  him  instantly. 
OflBcer,  go  up.    Do  you  mean  to  reply  P 

AdolphuB:  Certainly,  my  Lord,  as  re- 
presenting the  Attorney 'OeneraUh). 

The  Becordbr  :  Judges  sitting  in  the  seat 
where  I  sit  have  uniformly  allowed  a  reply 
when  it  has  been  claimed  by  any  person 
representing  the  Attomey'Omeral^  and  if 
you  claim  it  you  are  entitled  to  it. 

(a)  The  upeecb  lusted  five  boors  aod  a  half. 
Annual  Begister.     1881,  18. 

(6)  Ab  to  the  rifiht  of  reply,  see  I.  St  Tr.  N.S. 
46  n.,  and  Appendix  E. 


661] 


The  King  agavnst  Richard  CarlUe,  1831. 


[662 


Eeplt. 


Adohohus  :  (Gentlemen  of  the  jury, 
when  I  say  that  representing  the  AUomey- 
Oeneral  in  this  case,  I  claim  a  reply,  I 
claim  nothing  but  what  the  law  allows  — 
that  has  been  settled  for  a  very  long  time, 
almost  as  long*  indeed,  as  any  regulation 
adopted  at  the  Bar — though  on  the  part  of 
the  defendant  no  evidence  is  called.  But 
if  I  stood  in  a  common  situation,  and  not 
as  the  representative  of  the  AUomey- 
Oeneral,  I  am  entitled  to  a  reply,  because, 
the  defendant  having  thought  proper  to 
refer  to  several  written  documents  tnat  he 
does  not  put  in  evidence,  I  should  be  in  a 
situation  to  claim  a  reply.  That  has  been 
decided  over  and  over  again,  and  acted 
upon  in  our  Courts.  When  I  am  told  I 
am  to  act  like  a  trickster  and  a  lawyer, 
when  I  am  told  I  am  going  to  make  a 
fresh  charge  under  the  notion  of  a  reply, 
I  shall  not  answer  these  scurrilities  bv  in- 
vective of  any  sort.  I  shall  appeal  only  to 
my  general  character,  I  shall  appeal  only  to 
my  own  honourable  feeling,  and  say  that  I 
am  incapable  of  taking  such  an  advantage. 
And  I  beseech  you  to  watch  me  carefufly, 
and  if  in  the  course  of  my  reply  I  say  a 
single  word  that  does  not  call  back  your 
attention  to  that  which  has  been  called  by 
the  defendant  a  complete  failure,  I  am 
content  to  stand  stigmatised  by  the  names 
put  upon  me,  and  subscribe  to  the  motive 
attributed  to  roe,  which  in  any  other  case 
I  should  repel  with  indignation  as  well  as 
with  Bcom. 

Gentlemen,  there  is  a  difficulty  we  feel, 
when  opposed  to  men  who  with  fluency 
and  pertinacity  defend  their  own  cases, 
instead  of  retaining  counsel.  We  know, 
when  counsel  are  employed,  certain  rules 
will  be  observed,  and  a  certain  check  held 
over  them.  And  in  the  communications 
we  maintain  with  one  another,  there  is  no 
personal  feeling  and  nothing  like  per- 
sonal allusions,  though  we  eM)ress  our 
minds  freely.  In  the  case  before  you  I 
have  objected  to  many  things  as  not 
being  evidence,  or  authenticated  in  the 
common  mode.  They  have  been  persevered 
in,  and  1  have  abstained  from  further  ob- 
servation, merely  because  it  would  have 
been  thought  to  have  been  a  personal  attack 
upon  an  individual  defending  himself, 
although  that  individual  knows  the  tactics 
of  defence,  and  boasts  of  knowing  it,  quite 
as  well  as  a  lawyer,  and  may  have  some 
little  vanity  in  his  own  skill  in  bothering 
a  lawyer.  I  use  the  word  "  vanity  "  again. 
I  am  charged  with  assuming  a  tone  in  the 
opening  I  ought  not  to  assume,  because  I 
said  some  little  vanity  entered  into  a  part 
of  this  publication.  I  mentioned  it  in 
perfect  good  hamour.  I  mentioned  it,  not 
as  oonnecting  the  man  with  the  crime; 


but  when  a  man  publishes  his  own 
HpeechcB  there  is  something  that  gives 
nse  to  this.  But  when  we  speak  of  a  sedi- 
tious libel,  vanity  has  very  little  to  do 
with  it.  Your  attention  is  called  to  a 
much  higher  matter  than  human  vanity  or 
any  personal  conceit  an  individual  may 
entertain  about  himself.  It  is  called  to  one 
of  the  gravest  subjects  that  ever  engaged 
the  attention  of  a  jury.  It  is  called  to  this 
most  important  question,  whether  it  shall  be 
lawful  for  any  set  of  people,  who  think 
themselves  not  rightly  dealt  with  in  the 
distribution  of  the  opulence  of  this  world, 
to  say,  *'  The  law  has  ceased  as  to  me.  I 
am  not  under  the  protection  of  the  law. 
I  will  make  my  attack  as  I  think  fit." 
Another  will  say,  "  I  am  a  good  man  and 
only  advocate  humanity  when  I  encourage 
a  man  to  pillage  and  to  bum,  and  do  all 
those  acts  supposed  to  be  done  by  the 
agricultural  labourers.  I  am  a  good  man. 
We  can  see  ricks  burning  and  families 
reduced  to  poverty  because  I  choose  to  say 
the  law  is  suspended,  and  I  can  read  a 
chapter  out  of  BlaoksUme,'* 

Ton  are  to  say  whether  such  a 
state  of  things  is  to  exist  as  to 
throw  men  free  from  the  shackles  of 
the  law,  and  allow  them  to  resort  to  their 
vengeance,  or  whatever  else  it  may  be 
termed  by  the  man  at  the  bar;  taking 
those  things  into  their  hands,  and  doing  all 
the  wrong  and  wickedness  they  please, 
because  nobody  has  done  them  right.  It 
is  a  fearfol  state  of  thin^  when  such 
matters  are  propounded  m  a  court  of 
justice,  when  it  is  to  be  imagined  that 
under  such  a  frail  tenure  do  we  hold  things 
that  a  person  says  **  Justice  is  not 
done  me,  the  ordinary  protection  of  the 
law  has  ceased  as  to  me,  and  I  will  do 
what  I  please."  If  it  were  so,  better  it 
would  be  that  our  land  was  overgrown 
with  bushes  and  briars,  and  ourselves 
reduced  to  the  state  that  our  ancestors 
were  2,000  years  ago,  and  that  we  preyed 
upon  what  we  could  get,  and  starved 
when  we  could  not  get  it.  I  look  upon 
such  a  state  of  things  and  the  sentiments 
that  could  generate  it  with  fear  and 
terror.  The  sentiments  expressed  in  the 
libel  are  more  than  amplified,  more  than 
verified,  and  more  than  demonstrated,  by 
the  speech  made  in  the  defence ;  and  it  is 
one  of  which  I  will  say  that  a  more  atro- 
cious and  more  wicked  series  of  libels 
never  came  from  the  mouth  of  man. 

Defendant :  1  think  I  have  a  right  to  the 
protection  of  the  Court  from  accusations 
of  that  kind. 

The  Becordeb:  You  have  no  right  to 
interrupt  the  oonnsel.  Whether  these 
obeervationB  are  just  or  not»  the  jury  will 
jndge. 
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Defetidant:  No  mind  can  resist  those 
observations. 

The  Recorder  :  You  have  thrown  accu- 
sations upon  everybody — upon  the  judges 
of  the  land.  I  do  not  think  that  any  of 
these  bear  upon  yourself.  The  observa- 
tions are  upon  your  conduct  here,  and  here 
alone,  and  to  that  undoubtedly  the  counsel 
has  a  right  to  apply  himself. 

Atlolphiis :  If  it  be  fancied  by  any  one 
that  I  have  any  pleasure  in  a  personal 
conflict  with  Mr.  Carlile,  he  dees  me  far  less 
than  justice.  I  am  an  advocate  in  a  public 
cause,  and  I  must  do  my  duty,  and  in 
doing  that  I  will  dare  to  say  what  I  think 
right  and  meet  upon  the  matter  before  us, 
and  beyond  that  I  do  not  go.  But,  as  far 
as  that  leads  me,  I  must  claim  your  pro- 
tection while  in  the  pursuit  of  justice. 
Gentlemen,  we  have  heard  about  the 
liberty  of  the  press  ;  and  I  have  been  told 
that  the  man  who  had  written  a  history 
of  England  had  shown  very  little  know- 
ledge of  constitutional  monarchy.  I  stated 
what  I  said  advisedly  and  considerately, 
having,  I  hope,  at  least  very  carefully  read 
the  history  of  my  country,  and,  assuming 
I  know  something  of  it,  I  am  teazed  and 
taunted  with  a  sort  of  distinction  of  this 
kind,  that  it  cannot  be  because  in  many 
of  the  statutes  this  country  is  called  a 
commonwealth.  So  they  do  in  Turkey 
and  Russia  ;  and  so  they  would  in  every 
other  monarchy.  That  the  common- 
wealth shall  sustain  no  injury  is  a 
declaration  made  applicable  to  the  Roman 
Empire.  I  was  supposed  to  forget 
that  in  the  twelve  miserable  years  that 
succeeded  the  murder  of  Charles  I.  there 
was  such  a  thing  as  a  commonwealth 
or  republican  government.  No,  gentle- 
men I  have  not  forgot  it,  and  God  send 
that  I  majr  not  have  any  occasion  to 
remember  it.  And  I  do  at  least  know 
that,  if  these  doctrines  are  espoused  in  an 
open  court  of  justice,  if  it  may  be  called 
a  court  of  justice,  if  it  can  be  held 
forth  that  passive  obedience  is  to  be 
paid  to  principles  of  this  kind,  and  every 
man  may  rise  to  defend  himself,  those  days 
are  fast  approaching,  and  they  are  near 
»t  hand,  when  a  worse  thing  than  a  com- 
monwealth is  come  upon  us,  and  everything 
like  the  preservation  of  property  must  be 
beaten  down,  never  to  revive  again. 
Whether  twelve  years  or  twenty  years 
shall  be  the  period  of  our  suffering, 
everything  must  go  by  the  board,  if  sucn 
sentiments  can  prevail.  Gentlemen,  I 
come  now  a  little  nearer  to  the  subject  of 
this  inquiry.  The  indictment  begins  by 
stating — 

'*  That  at  the  time  of  committing  the  offence 
herein  -after  mentioned  a  rumour  had  prevailed 
and  had  been  believed  amongst  the  liege  sub- 
jects of  our  Lord  the  now  King  that  divers  of 


the  liego  subjecta  of  our  said  Lord  the  King 
who  were  usually  employed  in  agricultural 
labours  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  has 
been  and  were  in  divers  parts  of  England  afore- 
said guilty  of  insurrection,  and  that  the  people 
there  were  committing  divers  offences  of  riot 
plunder  arson," 

and  so  on.  I  do  not  read  the  very  words 
of  it.  I  appeal  to  your  good  sense  and 
memory  whether  that  is  so  or  not.  Was 
it  so  P  *'  Is  it  proved  to  be  so  ?  Oh,"  says 
Carlile,  **  it  is  not  proved.  The  proof  is  a 
direct  failure."  In  the  first  place,  we  have 
proved,  and  ho  has  admitted,  the  pub- 
lication of  the  libel.  What  have  we 
proved  by  the  magistrate  who  stands  at 
the  head  of  the  police  in  the  metropolis  P 
That  from  many  agricultural  districts  he 
had  summonses  for  assistance,  because 
they  were  in  such  disorder  that  they  could 
not  go  on  in  quietness.  What  does  Mr. 
Bawlinson  say  P  That  he  was  witness  to 
repeated  aggressions,  and  that  he  was 
obliged  to  interfere  and  send  up  for  assis- 
tance to  put  them  down ;  and  yet  again  and 
again  you  heard — there  was  no  want  of 
repetition — that  Mr.  Twyford  has  proved 
there  was  nothing  but  a  collection  of 
50  persons  met  for  the  most  peaceable 
purpose  of  presenting  a  petition  and  re- 
nionstrance  !  It  is  very  true  Mr.  Twyford 
did  state  that ;  but  that  was  not  all  he 
stated.  Did  he  or  not  state  that  he  saw 
hundreds  of  people  collected  together, 
and  that  he  was  obliged  to  send  to  Ports- 
mouth for  marines  and  to  London  for 
assistance,  that  the  country  was  so  dis- 
turbed it  was  impossible  to  live  in  peace, 
and  that  they  were  obliged  to  call  a 
special  sessions  for  the  relief  of  those 
evils  ?  And  it  is  now  pretended  he  knew 
nothing  of  it,  that  he  never  gave  the 
least  evidence,  or  the  least  assistance  to 
your  minds,  in  determining  whether  there 
was  or  not  a  disturbed  state  in  the  agri- 
cultural districts.  Good  God,  is  this  the 
way  in  which  we  are  to  treat  evidence  P 
Is  this  the  way  in  which  it  is  to  be 
misrepresented  and  falsified  P  There 
were  the  words  ringing  in  your  ears. 
Though  Mr.  Baxolinsoyi  says  he  was  not 

E resent  at  any  fires,  he  saw  fires  in  the 
orizon  in  the  distance  round  him.  And 
yet  you  are  to  be  told  that  there  were  no 
fires  I  It  is  not  fair  to  trifle  with  you  in 
this  manner,  and  it  is  not  fair  that  things 
should  be  put  upon  a  jury;  because 
they  may  not  recollect  everything  that 
has  been  spoken  to,  they  are  to  be  im- 
posed upon  by  things  that  have  no  foun- 
dation m  the  cause,  as  they  must  feel 
when  the  evidence  comes  to  be  exactly  and 
fairly  stated  to  them. 

Now,  gentlemen,  a  great  many  general 
propositions,  have  been  treated  of.     That 
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long  repetition  does  not  sanction  wrong, 
is  one  of  the  glorious  blessings  of  onr  Gon- 
stitntion,  and  one  of  the  glorious  privi- 
leges that  belong  to  free  and  thinking 
men,  meet  where  they  may.  That  Ship 
Mone^  was  resisted,  and  properly  resistea, 
after  it  had  been  collected  a  short  time, 
is  true.  That  certain  warrants  were 
resisted,  and  properly  resisted,  after  they 
had  been  resorted  to  by  the  Gfoyemment 
is  tme.  That  passive  obedience  is  declared 
not  to  be  law  is  tme,  and  did  not  require 
the  defendant's  assertion  to  prove  it.  Ko- 
body  bnt  the  desperate  in  loyalty  would 
dare  to  hold  in  this  country  or  anywhere 
else  that  you  are  only  to  lie  down  and 
have  your  throat  cut  and  jonr  pockets 
emptied.  The  sacred  spirit  of  British 
freedom  never  could  be  subdued  to  that 
degree.  Nor  do  we  owe  it  to  Locke  or  to 
»  any  other  writer,  but  to  the  first  struggle 
of  liberty  against  despotism  which  began 
in  the  time  of  EUssaheth.  Sir  Ed/imrd 
Coke  drew  up  the  Petition  of  Bights 
whicb  form  the  foundation  of  the  Bill  of 
Bights.  That  was  the  guiding  star,  and 
formed  the  basis  of  all  those  glorious 
institutions  in  which  we  triumph  over  all 
the  world. 

Then,  gentlemen,  who  shall  say  there 
is  not  liberty  enough  allowed  to  every 
good  man  to  act  without  ofi^ending  those 
mws,  that  never  can  be  broken  or  violated 
but  for  the  basest  and  worst  of  purposes  P 
How  easy  it  is  for  a  man  who  does 
any  offensive  thing  whatever,  any  cri- 
minal thing,  to  lay  his  hand  upon  his 
breast  and  say  **  I  am  a  good  man.  I 
commiserate  the  poor,  and  I  do  it  only  out 
of  my  love  for  my  fellow  creatures ;  and 
though  I  may  cause  a  little  mischief  I 
had  no  ill-feeling  in  it,  and  I  ought  to  be 
acquitted  altogether,  although  I  have 
done  everything  that  would  brmg  on  mis- 
chief and  ruin.  Mr.  CarlUe  has  referred 
to  Latin.  I  will  not  retort  upon  him ;  but 
let  me  refer  him  to  the  Latin  Grammar. 
He  says  he  is  a  good  man.  Who  is  a 
good  manP  He  who  pays  obedience  to 
the  laws  of  the  country  and  respect  to 
those  who  are  to  govern  him,  a  man  who 
walks  through  the  world  and  pays  obe- 
dience to  the  law  and  does  not  oppose  it, 
either  forcibly  or  otherwise,  to  do  mis- 
chief in  the  country  beyond  what  he  can 
calculate. 

G^entlemen,  in  treating  of  the  motives 
of  this  prosecution,  he  has  told  you  he  is 
made  a  victim,  and  that  his  publication  is 
selected  when  there  have  been  many  other 
worse,  and  that  his  publication  has  not 
caused  the  mischief  in  question.  The 
very  structure  of  the  indictment  avers 
the  contrary ;  it  says,  there  were  rumours 
of  these  things  afloat,  and  he  comes  in 
to  fortify  and  encourage  those  evil  dispo- 


sitions  by  a  publication  most  evidently 
intending  to  do  so.  That  other  persons 
may  have  published  things  as  baa  as  be, 
I  have  no  knowledge,  nor  do  I  believe  it. 
Bnt  if  it  is  so,  is  it  only  the  worst  of 
men  that  shall  be  punished?  Is  a  man 
to  go  and  say  he  is  not  to  be  punished 
because  there  are  worse  than  himself?  Is 
a  man  not  to  be  hanged  for  robbery 
because  a  man  may  have  committed 
robbery  and  murder  P 

Gentlemen,  the  libel  now  under  prose- 
cution divides  itself  into  three  numbers. 
Three  separate  productions  are  made 
the  subject  of  prosecution.  The  first 
relates  to  the  King  and  his  household. 
Gentlemen,  when  a  newspaper  like  the 
**  Times  **  is  Quoted  as  some  sort  of  justi* 
fication  for  wnat  the  defendant  has  done, 
I  am  sorry  that  a  journal  of  that  power 
and  influence  should  be  so  quoted.  I  am 
sure  that  the  passage  quoted,  that  the 
persons  forming  the  King's  Household 
are  a  set  of  vermin,  is  a  style  too  low, 
which,  if  well  considered,  that  editor 
would  not  have  sanctioned.  It  is  not  by 
that  sort  of  invective  that  the  public  mind 
is  improved.  But  if  that  is  so,  can  that 
justify  what  Carlile  has  said  P  I  disagree 
with  him.  I  know  the  regal  state  of  tbis 
countrj^,  and  I  can  form  an  opinion  of 
what  It  ought  to  be,  and  I  can  see  no 
reason  why  stately  palaces  and  splendid 
apartments  should  be  left  untenanted 
because  there  are  no  persons  to  occupy 
them.  The  persons  around  the  King 
must  be  Supported.  It  is  the  splendour 
of  the  Throne.  It  is  what  the  King's 
patrimony  used  to  afford  him,  and  it  is 
now  supplied  by  other  means. 

But  it  is  said  **  these  are  the  noblemen," 
the  hereditary  advisers  of  the  Crown. 
What  would  be  said  if  the  common  dregs 
of  society,  the  sons  and  daughters  of 
washerwomen  and  porters,  were  to  be  the 
persons  about  the  King  to  repeat  his 
speeches  in  the  pothouse  P  Is  not  the 
King  to  have  the  privilege  of  being  sur- 
rounded by  those  who  will  not  offend  him 
by  their  manners,  those  whose  honour  he 
can  rely  upon,  and  from  whom  he  will  not 
sustain  the  dreadful  injury  that  King 
GhorgeThird  sustained  when  a  publication 
was  made  hj  a  page  of  his  own  of  the 
things  said  daring  the  visitation  of  provi« 
dence  with  which  he  was  afflicted,  which 
any  well  meaning  man  would  have  treated 
with  silent  respect.  A  monarch  is  guarded 
best  by  having  men  of  honour  about  him  ; 
and  I  know,  when  such  attendants  are 
taken  away,  the  Kin^  himself  will  be 
removed  as  a  useless  piece  of  state.  You 
have  then  been  entertained, — and  that 
would  have  given  me  the  right  to  reply 
if  I  had  not  stood  here  representing  the 
Attomey-Oeneral, — by  the  defendant  read- 
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ing  a  list  of  tho  officers  of  the  household  ; 
a  sort  of  burlesque,  as  famishing  a  pretext 
for  this  most  detestable  libel  against  the 
King  and  his  household.  The  libel  is 
very  much  magnified,  and  aggraTated  by 
the  declaration  in  the  address  made  to 
you.  *'  I  know  no  harm  of  the  King.  1 
like  the  King.  I  think  him  a  good  sort  of 
man,  this  King  of  ours.  I  do  not  see  any 
Bort  of  objection  to  him.  He  is  a  good 
sort  of  King,  but  he  is  the  tool  of  those 
about  him,  and  the  King,  being  a  man, 
and  more  than  a  man,  Ixjcame  less  than 
a  man.  All  that  sort  of  flattery  is  calcu- 
lated to  do  so.  We  want  no  mummeries,  no 
nonsense  wherewith  to  please  savages  and 
fools."  This,  gentlemen,  is  treatment  for 
a  King  of  whom  there  is  no  harm  alleged ! 
These  thing  are  called  **  mummeries," 
and  those  pleased  with  them,  those  loyal 
and  honest  subjects  who  have  no  objec- 
tion to  see  their  sovereign  move  with 
dignity,  are  to  be  called  savages  and 
fools,  and  I  am  to  be  reduced  from  the 
robe  in  which  I  stand  before  you  to  a 
mere  Yahoo,  because  I  wish  to  see  the 
King  honoured ! 

But  I  come  now,  gentlemen,  to  that 
which  forms  the  real  gravamen  of  this 
indictment.  I  can  readily  conceive  that, 
if  the  libel  about  the  King  and  his  House- 
hold had  alone  formed  the  considerable 
part  of  this  publication,  it  would  have 
been  below  the  attention  of  Government 
to  have  taken  notice  of  it.  It  would  have 
been  treated  as  ribaldry  by  a  person  wish- 
ing to  gain  his  threepence  by  pleasing 
the  low  tastes  of  the  lower  sort  of  people. 
But  the  circumstance  of  this  being  a 
little  pamphlet  is  the  thing  that  is  matter 
of  danger.  That  it  has  ever  been  circu- 
lated in  the  agricultural  districts,  I 
neither  know  nor  care.  But  it  is  per- 
fectly clear  where  it  was  meant  to  be  circu- 
lated, as  I  shall  show  you  by  and  by ;  and 
if  it  has  been  circulated  I  am  warranted 
in  what  I  say,  that  those  who  suffer  at  the 
gibbet  have  reason  to  curse  those  whose 
bad  advice  propelled  them  to  excesses. 
When  you  consider  the  state  of  the  agri- 
cultural population  for  some  time  past, 
you  will  say  that  no  honest  man  and  no 
good  man,  as  the  gentleman  calls  himself, 
would  have  thought  it  right  to  carry  com- 
bustibles where  he  saw  inflammation  so 
largely  abroad.  Ho  would  wish  to  allay 
irritation  leading  to  misery  on  the  one 
side  and  the  gallows  on  the  other,  unless 
Mr.  Ca/rlile  means  to  say  that  a  man  who 
cannot  get  bread  to  eat  has  a  right  to 
burn  what  he  cannot  get  to  eat.  Good 
G^d  I  there  is  no  possibilitv  of  safety,  if 
such  things  coula  be  endured.  Is  it 
to  be  said  to  the  people  of  this  metro- 
polis, "  If  yon  are  rot  supplied  to  your 
mind  with  clothes,  yon  have  only  to  go 


to  tho  linen  drapers  for  all  that  they 
have  ;  and  you  may  take  it  out  in  fire  if 
you  do  not  take  it  out  in  wear.  So  it  is 
in  agriculture.  If  you  do  not  take  it  out  in 
food  you  may  take  it  out  in  flames  P"  It  is 
dreadful  to  think  there  are  minds  that 
can  give  birth  to  such  thoughts  and  such 
feelings,  and  can  stand  unblushing  while 
they  utter  them.  Upon  this  subject  every 
man  is  called  to  give  himself  a  good 
character,  and  Carlile  says  his  paper  is 
not  merely  innocent,  but  absolutely  moral 
and  legal.  I  shall  have  reluctantly  to  call 
your  attention  to  this  **  moral  and  legal  '* 
publication  that  contains  only  such  general 
incentives  as  these.  He  says  it  con- 
tains no  incentive  to  arson  or  anything  of 
the  kind.  **  There  is  no  evidence  before 
the  public  that  you  are  incendiaries;'* 
pointing  directly  to  arson,  for  an  incen- 
diary is  a  person  who  sets  things  on  fire, 
**  or  even  political  rebels.  Much  as  every 
thoughtful  man  must  lament  the  waste  of 
property,  much  as  the  country  must 
suffer  by  the  burnings  of  farm  produce 
now  going  on,  were  you  proved  to  be  the 
incendiaries,  we  should  defend  you  by 
saying  "  so  and  so.  And  here  comes  a 
man  after  this  to  say,  after  his  own  admo- 
nition in  his  own  paper  that  speaks  of  the 
burning  farm  produce  now  going  on,  and 
tells  you  there  is  no  proof  there  was 
anything  doing  at  that  time,  he  knew 
no  such  thing !  He  says  his  paper 
does  not  circulate  in  the  agricultural  dis- 
tricts. To  whom  is  this  notable  paragraph 
addressed  P  To  **  The  Insurgent  Agricul- 
tural Labourers."  He  points  to  insuirec- 
tion  and  arson  and  all  the  offences  stated 
in  this  indictment  as  being  actually  exist- 
ing. ** Burnings  and  incendiaries"  ap- 
plies to  the  very  act  of  arson,  and  he 
tells  you,  I  know  of  no  such  thing.  There 
wsiS  something  coming  out  upon  the 
27th.  And  he  gives  you  a  medley  of 
dates  to  confuse  your  understandings. 
Can  you  believe  that  he  knew  noth- 
ing about  the  matter,  and  that  what 
he  wrote  was  merely  the  impulse  of  an 
honest  mind  feeling  that  tne  agricul- 
tural labourers  had  not  justice  done 
them  P 

Gentlemen  of  the  jury,  it  is  not  my 
interest  nor  my  inclination  to  fatigue 
your  attention  by  any  enlarged  or  ex- 
panded dissertations  upon  the  present 
subject.  This  which  I  am  now  upon 
would  be  almost  inexhaustible.  But  I 
retire  from  it,  convinced  that  your 
minds  are  too  firm  to  be  drawn  from 
your  object  by  a  great  many  words ;  nor 
will  I  contribute  to  that  effect  that  I 
believe  has  been  aimed  at  all  through  this 
defence,  that  of  placing  the  real  matter 
at  a  distance  from  you  by  a  great  effnsion 
of  words,  which  I  wish   you  to  weigh 
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closely,  narrowly,  and  dispassionately; 
and  so  I  am  sore  yon  will  come  to  a  right 
conclusion. 

But  there  is  a  third  branch  of  this  libel 
to  which  I  shall  direct  a  very  little  of 
yonr  attention.  It  is  the  report  of  a 
supposed  speech  made  at  a  place  called 
the  Rotunda,  (a)  I  believe  it  is  at  the 
Blackfriars  Boad.    It  is  said, 

**  Mr.  CarUle  justified  the  condact  of  the 
agricuHoral  laborers  of  the  disturbed  counties, 
and  alluding  to  Earl  Grey's  threatened  severity 
he  trusted  that  if  an  effort  were  made  to  pat 
down  the  just  discontent  of  those  starving 
laborers  by  any  other  means  than  that  of 
redressing  their  grievances  they  might  be  able 
to  rise  in  their  congregated  strength  and  put 
down  the  Earl." 

Gentlemen,  whether  this  was  a  snmmary 
of  a  two  honrs  oration,  or  contains  all  that 
CarlUe  said  upon  the  occasion,  I  have, 
thank  Gk>d,  no  means  of  judging  from  his 
pamphlet.  I  never  saw  till  it  was  put 
mto  my  hand  as  the  subiect  of  prosecution ; 
and  as  to  going  to  the  Botunda,  if  my 
health  or  Jeisure  permitted  it,  I  should 
not  have  a  feeling  to  go  to  hear  such 
hideous  gabble.  But  we  hear  it  defended 
with  far  more  gallantry  than  is  usual. 
We  are  told  that  severity  without  justice 
ought  to  be  resisted.  But  it  is  begging  the 
subject  strangely,  where  a  roan  issues  a 
publication  to  say  that  is  severity  which 
would  be  but  justice.  A  Special  Commis- 
sion has  been  issued  into  two  or  three 
countie8.(5)      That  I  call  a  measure   of 

(a)  In  the  Home  Office  papers  for  November 
and  December  1830,  are  many  complaints  as  to 
the  crowds  coUected  at  the  Rotunda  by  the 
lectures  of  CarUle,  Hunt,  Cobbett,  Gale  Jones, 
the  Rev.  Robevt  Taylor,  (known  as  the  "  Devil's 
Cliaplain"),  Hetherington  and  Lovett.  "It 
appears  to  me  that  we  ou^ht  to  consider 
without  loss  of  time  respectmg  these  meet- 
ings at  the  Rotunda  in  Blackfriars  Road: 
(1)  whether  they  can  be  prevented;  (2)  whether 
they  can  be  dis|»ersed;  (3)  the  measures  to 
be  adopted  respecting  them.  The  two  first 
are  legal  questions.  From  what  I  saw  and 
knew  last  night  it  appears  to  me  to  be  im- 
possible that  such  meetings,  rendering  necessary 
the  assemblage  of  hundreds  of  police  officers 
and  the  garrison  under  arms  should  be  legal. 
If,  however,  these  meetings  cao  neither  be  pre- 
vented nor  dispersed,  we  cannot  continue  our 
proceedings  as  last  niglit.  The  police  as  well  as 
the  military  will  be  worn  out  by  bodily  fatigue 
and  reduced  in  spirit."  Duke  of  Wellington, 
9th  Nov.  1830.  Correspondence  7,  353.  In 
Carlile's  publication,  "  The  Prompter,"  No.  I., 
is  a  history  of  the  Rotunda,  which  he  describes 
a^  **  a  general  lecturing  and  discussion  establish- 
ment. A  fine  figure  of  Contemplation  stands  on 
the  circular  balcony,  as  a  most  suitable  emblem 
of  all  the  proceedings,  &c." 

(^U)  See  below,  p.  797,  and  Appendix  G. 


justice.  It  is  calling  men  to  justice 
according  to  the  impulse  of  the  times. 
There  have  been  numerous  prosecutions. 
It  is  not  the  regular  period,  the  winter 
Home  Circuit.  All  those  are  measures 
of  severity,  but  certainly  they  have  been 
measures  in  which  justice  in  all  its  forms 
has  been  most  rigidly  attended  to  with 
the  regular  apparatus  of  a  grand  jury, 
and  a  jury  like  yourselves  of  twelve  men 
sworn  to  act  upon  oath.  No  Habeas 
Corpus,  or  other  law,  has  been  suspended 
to  enable  these  people  to  be  confined  to 
answer  the  accusations  against  them  at  a 
future  day.  Every  man  has  had  his  full, 
fair,  complete  and  impartial  trial.  And 
yet  this  is  the  sort  of  severity  that  has 
been  exercised,  **  that  calls  upon  the  people 
to  rise  in  their  congregated  strengtn" 
and  put  down  the  monsters  who  dared  to 
execute  it. 

But  we  are  told  you  are  in  a  state  of 
warfare.  What  warfare?  There  is  no 
foreign  war.  Then  it  is  a  civil  war ;  and 
a  civil  war  is  a  rebellion.  They  are  told 
thev  are  in  a  state  of  warfare,  and  yet 
nothing  is  so  innocent  as  this  publication. 
And  if  it  was  not  attended  to  by  the  Go- 
vernment, it  would  justify  the  putting 
scores  of  poor  creatures  to  death,  and 
that  because  a  threepeeny  pamphleteer 
says  so.  When  that  man  arrogates  most 
impudently  to  himself  the  character  of 
goodness,  one  is  afraid  to  express  oneself 
with  all  the  feeling  that  it  gives  rise  to. 
Gentlemen,  I  believo  I  have  observed 
upon  a  great  many  things  advanced  to 
you.  You  have  been  told  about  a  poem 
by  OoldsmUh,  and  a  pamphlet  by  Mr. 
McQueen,  and  a  speech  by  the  Attorney' 
General,  and  a  defence  by  a  prisoner  m 
the  country.  Ooldsmith's  poem  is  one  of 
the  elegant  bubbles  that  float  upon  the 
surface  of  literature.  But  it  is  false  as 
a  political  theory.  "Mr.  McQtieen*e  publi- 
cation, if  there  is  such  a  person,  we  have 
nothing  to  do  with,  though  the  defendant 
pronounces  it  an  admirable  document.  I 
should  like  to  know  on  what  days  this 
defence  was  made.  I  do  not  believe  it  was 
ever  made.  If  it  was,  it  would  be  treated 
with  contempt  instead  of  being  an  admir- 
able document.  When  a  man  presumes  to 
tell  the  judges  and  juries  of  the  country  that 
they  are  guilty  of  misconduct  because  he 
is  not  attended  to  as  he  desires,  and 
that  he  is  a  distressed  man  because  they 
will  not  pay  his  passage,  God  forgive 
the  writer  of  such  nonsense.  When  we 
are  told  such  things  were  said  in  a  de- 
fence we  know  they  are  false,  and  flalse- 
hood  is  only  introduced  to  face  out 
another  falsehood  contained  in  this  libel. 
As  to  such  a  defence  you  may  have  read 
the  most  ingenious  defence  of  FranMin 
for  having  a  bastard  child.    There  is  a 
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good  deal  of  merit  in  it.  Bat  there  is 
nothing  here  to  excite  any  such  feelings. 
Such  a  defence  as  this  is  low  and  ma- 
lignant and  above  description,  except  such 
a  description  as  you  have  heard  to  day. 
It  is  not  to  be  endured  that  in  a  country 
civilised,  the  people  of  any  class  have  a 
right  to  emancipate  themselves  from 
every  restraint  because  they  do  not  get 
everything  they  require.  As  well  might 
it  be  said  that  the  crew  of  a  vessel  would 
have  a  right  to  rise  and  say,  '*  We  do  not 
get  our  fair  share  of  the  profits.  We  will 
bum  your  bale  of  goods,  or  take  your  ship 
piratically."  If  men  are  to  take  their  own 
share  of  what  they  please  to  fancy  belongs 
to  them,  and  the  poor  denuded  creatures 
were  to  believe  there  was  to  be  a  general 
scramble,  it  would  be  a  most  horrid 
scramble  and  produce  the  most  horrid 
effects.  All  the  wealth  of  the  country 
would  be  gone,  and  we  should  have  a 
horde  of  miserable  paupers,  without  any 
object  to  excite  their  industry,  or  any- 
thing desirable  to  exercise  their  inge- 
nuity upon.  Everything  would  present 
the  appearance  of  ruin  and  desolation, 
and  man  would  be  reduced  to  the  state  of 
a  savage,  or  more  nearly  to  the  state  of 
a  beast,  because  it  is  by  the  luxuries  and 
refinements  that  man  enjoys  that  he  leaves 
the  beast  behind  him.  Some  persons  rise 
to  a  position  in  the  Stat«  that  is  not  open 
to  many  who  struggle  for  it.  But  the 
man  who  teaches  the  people  that  they 
have  a  right  to  enforce  what  they  con- 
ceive to  be  their  rights  by  any  means  in 
their  power  would  lead  to  the  total  subver- 
sion of  what  is  dear  and  valuable.  One 
fentleman  has  been  asked,  and  the  question 
as  been  repeated  during  the  course  of 
this  defence,  has  my  publication  caused 
all  this  mischief?  The  evidence  and  the 
averment  is  that  it  did  not  cause  it,  but 
assisted  in  causing  it.  It  was  so  in- 
tended and  so  devised,  and  certainly 
may  have  produced  these  effects.  You 
have  been  told  by  a  sort  of  afl^ected  mock 
gallantry,  "Put  me  out  of  the  question. 
Do  not  consider  me  anything.  Do  you 
consider  the  state  of  the  country.  Do 
you  consider  the  agricultural  labourers." 
Anything  except  the  cause  in  hand !  I 
beg  leave  to  say.  Put  those  who  prosecute 
out  of  question  except  as  prosecutors. 
Put  the  defendant  out  of  the  question  ex- 
cept as  defendant,  and  take  these  libels 
coolly  into  your  hands.  And  I  ask  if 
these  libels  can  be  published  and  society 
remain  safe.  If  not,  your  conclusion 
must  be  that  these  are  seditious  libels, 
calculated  to  do  a  great  deal  of  mischief; 
and  if  you  entertain  that  opinion  of  them 
it  will  bo  your  duty  to  pronounce  them  so. 
Gentlemen,  I  end  here,  not  because  my 
Babject  is  exhausted.    It  presents  so  many 


topics  I  should  be  at  a  loss  to  chase.  But 
I  think  I  have  done  my  duty;  and 
having  a  character  which  I  cherish  and  a 
desire  to  stand  well  in  the  eyes  of  my 
fellow  beings,  I  am  obliged  to  yon,  and 
I  ask  whether  I  have  not  fairly  kept  my 
word  in  not  introducing  any  new  topic  of 
accusation  ?  If  I  have  done  that,  and  you 
come  fairly  to  the  conclusion  that  this  is 
a  seditious  libel,  yon  will  do  justice  to  the 
Constitution  and  the  Grovemment  of  the 
country,  and  the  well-being  of  all  mankind 
which  depends  upon  the  preservation  of 
the  laws  and  the  due  administration  of 
the  rules  of  society,  by  finding  that 
verdict  which  this  case  so  imperiously  calls 
for. 

The  Becorder  :  Gentlemen  of  the  jury. 
This  case  has  occupied  a  considerable 
length  of  time,  and  probably  yon  feel 
yourselves  exhausted.  It  would  tend  to 
your  benefit  if  you  took  some  refreshment. 
It  will  be  better  to  adjourn  for  one  hour, 
and  the  defendant  can  take  some  refresh- 
ment also,  but  he  must  remain  in  the  care 
of  the  Court,  and  you  will  be  better  able 
to  attend  to  the  charge  I  shall  have  to 
give  to  you.  You  will  have  this  refresh- 
ment within  these  walls ;  an  officer  will 
attend  you,  and  you  will  have  no  inter- 
course with  anybody  else. 

SUMMINO  UP. 

The  Becorder  [stated  the  substance  of  the 
indictment].  Now,  eentlemen,  the  question 
is  whether  you  shaB  feel  yourselves  bound 
upon  the  evidence  to  find  the  whole  con- 
tents of  the  first  count,  namely,  that  there 
is  libellous  matter  as  to  the  alleged  re- 
flection on  the  monarchial  goyomment  of 
the  country,  and  whether  you  find  there 
is  libellous  matter  respecting  the  insurgent 
agricultural  labourers  and  also  respecting 
this  which  is  reported  to  be  the  declara- 
tion of  Mr.  Carlile.  But  if  you  are  not 
satisfied  that  those  three  portions  are  not 
libellous,  that  does  not  put  an  end  to  your 
inquiry,  because  if  you  beliere  that  the 
second  part  of  the  alleged  libel  which  the 
second  count  contained,  namely,  that  of 
the  address.  '*  To  the  Insurgent  Agri- 
cultural Labourers  "  is  proved,  and  you  do 
not  think  that  the  other  two  portions 
are  proved,  you  are  bound  by  your  oath, 
if  you  believe  that  count  to  be  proved, 
to  find  him  guilty.  And  you  may  consis- 
tently do  so  if  you  think  that  the  whole 
three  charges  of  libellous  matter  are  not 
made  out  to  your  satisfaction.  You  will 
say  whether  the  second  count  is  not  made 
out  to  your  satisfaction,  namely,  as  to  the 
address  "  To  The  Insurgent  Agricultural 
Labourers."  The  fourth  count  comprises 
the  charge  of  the  libel  respecting  the  con- 
stitutional goyermnent   of  the  coontiy. 
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and  the  alleged  declaration  of  Mr.  Ca/rlile, 
who  is  no  otherwise  identified  in  the 
indictment  than  as  "Mr,  Carlile. 

[The  Becobdeb  described  the  eyidence  of 
George  Bamford  and  We8ton.l 

We  then  come  to  see  how  far  this  libel 
is  proved.  It  mast  be  proved  in  its  parts. 
It  is  alleged  in  the  indictment  that 
mmonrs  of  the  sort  I  have  read  were  pre- 
valent at  the  time  this  publication  was 
sold  and  published  by- the  defendant.  For 
that  purpose  Sir  Bichcurd  Bimie,  the  chief 
magistrate  of  Bow  Street,  is  called.  He 
says  he  is  chief  magistrate  of  Bow  Street, 
as  we  all  know  he  is,  and  he  says:  In 
November  there  were  reports  that  the 
agricultural  labourers  were  in  a  disturbed 
state,  and  that  there  were  riotous 
assemblies.  An  application  was  made  to 
him  to  send  down  officers,  over  whom  he 
had  the  command  in  his  establishment, 
to  suppress  those  tumultuary  proceedings. 
It  has  been  objected  by  the  defendant 
that  this  is  only  hearsay  evidence.  So 
it  is  certainly.  But  it  is  evidence  to 
prove  hearsay.  It  is  not  alleged  that 
these  alarms  did  |>ositively  exist.  But 
it  is  alleged  in  the  indictment  that  there 
were  rumours  and  reports  of  such  tumul- 
tuary proceedings  ana  such  criminal  pro- 
ceedings, and  mat  such  destruction  of 
property  had  been  reported.  Then  Sir 
Mohert  Birnie  is  a  witness  who  does 
actually  prove  that  this  report  not  only 
existed,  but  that  he  had  been  applied 
to  to  suppress  those  evils  that  were 
reported  to  have  existed.  Nothing  can 
be  stronger  evidence  that  such  rumours 
did  exist.  They  might  exist  falsely  or 
not,  but  he  has  nroved  they  certainly  did 
exist  in  point  of  law. 

The  next  witness  is  Mr.  BawUnson.ia) 
[His  evidence  and  that  of  Twyford(b)  were 
read  to  the  jury.I 

He  says,  "  I  got  rid  of  the  mob 
who  were  signing  a  petition  for  raising 
wages. .  The  Mghest  amount  paid  was  12^. 
for  married  and  unmarried,  and  for  those 
who  have  families  a  gallon  of  wheat  each 
child  is  the  rate  of  wages."  Can  that  in  a 
well  regulated  country  be  settled  by  num- 
bers who  are  to  intimidate  those  who  pay  P 
They  come  in  great  numbers  to  demand 
that  that  shall  be  the  case.  I  have  no 
doubt  in  stating  to  you  that,  if  it  had  been 
proved  to  your  satisfaction,  provided  the 
employers  were  indicted  here  for  a  con- 
spiracy— if  it  had  been  alleged  and  proved 
to  your  satisfaction  that  the  masters  had 
congregrated  together  to  say  that  no 
labourer  shall  receive  more  than  four  or 
five  shillingB,  or  a  certain  sum,  that  would 


(o)  See  abore,  p.  472. 
(6)        „         p.47«. 


have  been  a  foul  conspiracy  on  their  part ; 
and  they  would  have  been  violators  of  the 
law  and  punishable  as  conspirators,  (a) 
Take  the  other  side  of  the  question.  Are 
a  number  of  persons  to  an  amount  that 
shall  create  terror  to  come  round  to 
parties  and  say.  Such  and  such  shall  be 
the  reward  of  our  labour  P  If  that  is  to 
be  the  case,  there  is  an  end  of  all  society. 
Every  man  has  a  right  to  put  an  estimate 
on  his  own  labour  and  say  individually,  I 
will  not  work  under  lOi.  or  50».  if  he 
please.  But  no  number  of  persons  can 
nave  a  right  to  congregate  together  and 
say.  Such  and  such  shall  be  the  rate  you 
shall  pay  to  all  labourers.  It  is  a  conspi- 
racy, and  a  dangerous  one ;  and  if  it 
is  attended  by  the  terror  created  by  a 
number  of  persons  or  by  acts  of  violence, 
it  is  one  of  the  most  dangerous  ofiences 
against  the  law  that  can  be  well  stated  or 
conceived.  "Mr.  Bawlvnson  says  a  little 
further  on,  and  that  is  a  good  deal  insisted 
upon,  "Those  persons  whom  I  saw,  though 
they  were  coming  in  these  numbers  to  state 
that  this  should  be  the  rate  of  wages,  were 
not  armed  with  any  ofiTensive  weapon;" 
nor  is  it  necessary  that  they  should,  because 
numbers  may  create  as  much  terror  as 
weapons.  That  they  did  not  assemble  in 
the  most  alarming  manner  is  proved  by 
the  testimony  of  this  gentleman.  But 
assembling  in  numbers  is  quite  sufficient 
to  overawe  the  parties  to  whom  this  pro- 
posal was  to  be  made.  Then  he  says 
there  was  no  violence  offered  by  those 

Earties.  Nor  was  it  necessary  there  should 
e  to  render  such  a  congregation  unlaw- 
ftil.  **  I  do  not  know  the  rate  of  agricul- 
tural wages — ^my  property  is  chiefly  wood 
property.  I  only  employ  those  persons, 
cutters  of  wood,  and  what  was  the  usual 
and  proper  rate  of  wages  I  know  not." 
Then  he  is  asked  whether  he  saw  one  of 
those  papers  with  which  they  appeared 
for  the  purpose  of  stating  their  terms. 
He  says,  •*  No,  I  did  not.  I  only  collect  it 
from  what  I  heard  at  the  time."  Then 
he  says,  ''  I  was  three  weeks  at  Midhurst 
and  at  Petworth,  swearing  in  petty  con- 
stables to  provide  for  the  peace  of  the 
county."  Is  that  or  is  it  not  proof  that 
there  were  rumours,  that  there  were  tu- 
multuary pBoceedings  in  that  county  P 
Would  the  magistrates  assemble  to  swear 
in  special  constables  to  preserve  the  peace 
of  the  county  if  those  rumours  did  not 

(a)  See  the  remarks  of  Tvord  Kenyon,  L.C.  J., 
in  jR.  T.  Hammond,  2  Esp.  719 ;  Crompton,  J., 
in  Hilton  v.  Eckeraley  6  K.  k.  B.  p.  53 ;  and 
88  &  39  Vict.  c.  86 ;  Mogul  Steamship  Co,  v. 
McGregor,  58  L.J.  pp.  475.  486  j  Erie,  C.J.,  on 
the  Law  relating  to  Trade  Unions ;  Wright  on 
the  Law  of  Criminal  Coospiraciet  or  AgreementB, 
p.  43. 
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exist?  It  is  the  fullest  proof  of  what 
the  indictment  alleges,  that  there  were 
rumours  of  tumultuous  proceedings,  and 
that  those  rumours  were  true.  Then  he 
states,  **  I  saw  a  mob  of  140  for  this  pur- 
pose assembled,  who  came  from  six  miles 
distance  from  a  place  where  they  forced 
persons  away,  and  they  brought  with  them 
n ambers  actually  in  a  state  of  confine- 
ment, actually  prisoners,  and  they  were  to 
ascertain  from  Mr.  Poyntz,  a  gentleman  of 
large  landed  property  there,  what  reduc- 
tion of  rents  he  intended  to  make."  Do 
we  live  in  a  free  country?  If  I  had  a 
landed  estate,  or  you  had  a  lauded  estate, 
and  a  tumultuous  assemblage  of  people 
should  come  to  us  and  say,  *'  Sir,  you  shall 
not  have  such  and  such  rents  from  your 
estate  ;  we  demand  you  will  reduce  your 
rents,"  is  it  a  country  to  live  in  if  that  is 
noc  an  offence  against  the  law?  Mr. 
Twyford  says  of  his  own  knowledge  that 
took  place.  Is  not  the  owner  of  land  to 
put  upon  his  land  what  rent  he  pleases  ? 
Is  it  not  for  those  who  rent  the  land  to 
decide  whether  they  will  take  the  land 
at  that  rent  or  not  P  Are  those  persons 
who  are  not  the  occupiers  of  the  land  he 
has  to  let  to  interfere,  and  say,  **  Sir  you 
shall  reduce  your  rents  to  those  persons 
who  are  occupying  your  land."  If  that 
was  to  be  endured,  who  would  live  in  this 
country  ? 

However,  that  was  the  actual  fact  of 
the  state  and  situation  of  the  country  at 
that  time.  Then  he  says  his  steward  was 
in  the  midst  of  the  mob.  Then  he  is 
asked  as  to  the  mob  of  fifty,  whether 
they  had  any  arms.  He  says  they  had  not. 
Then,  gentlemen,  was  this  country  in  a 
disturbed  state  or  not  ?  He  savs  **  I  am 
chairman  of  the  sessions;  and  whilst  I 
was  in  the  situation  of  chairman  acting 
with  the  other  magistrates  of  the  county, 
fifteen  convictions  did  take  place  upon 
trials  arising  out  of  the  transactions  of 
the  nature  that  it  is  said  by  report  were 
existing  upon  the  17th  and  18th  of  No- 
vember." Can  it  be  said,  therefore,  that 
on  the  20th  of  November  those  rumours 
were  not  known  P  Is  there  anything  that 
occurs  within  100  miles  of  London  that  is 
not  known  in  a  couple  of  days  by  means 
taken  by  those  who  inform  the  public 
what  is  passing  ?  Then  if  such  scenes 
were  passing  before  magistrates,  can  it 
be  doubted  that  those  rumours  not  only 
existed,  but  were  actually  true?  He 
says  those  charges  were  for  assembling  in 
large  numbers  and  breaking  machines  in 
the  night. 

Do  you  want  further  evidence  of  the 
fact  P  K  you  do,  they  next  produce  his 
Majesty's  Froclamation.  That  is  read, 
and  that  Proclamation,  which  will  be 
most  important  for  your  consideration,  is 


a  Proclamation  that  is  dated  and  it  appears 
in  the  Octette  on  the  23rd  of  Noveniber  in 
the  last  year.  What  does  it  state  P  [The 
Proclamation  was  read.] 

The  date  of  the  Proclamation  is  the 
23rd  of  November,  four  days  before  this 
publication,  the  subject  of  the  present  in- 
c[uiry,  issued.  Could  it  be  unknown — ^that 
is  the  question — that  such  reports  existed  P 
It  is  proved  by  three  witnesses.  It  is  proved 
by  more.  It  is  proved  that  such  pro- 
ceedings had  been  officially  and  after  due 
inquiry  certified  to  the  satisfaction  of  His 
Majesty  in  Council,  which  induced  him 
to  issue  this  Proclamation,  which  he  was 
certainly  most  properly  induced  to  issue, 
to  put  a  stop  to  that  which,  if  not  put  a 
stop  to,  might  have  thrown  the  whole 
country  into  a  state  of  ruin  and  desola- 
tion and  rebellion.  Is  the  first  part  of 
this  indictment  proved  that  alleges  that 
those  rumours  were  in  circulation,  and, 
in  the  next  place,  that  the  defendant 
Carlile,  is  a  wicked,  malicious,  and  evil 

disposed  person P   That  is  not  alleged 

as  a  matter  for  you  to  try,  but  as  a  neces- 
sary adjunct  or  addition  to  the  party  who 
could  be  guilty  of  the  publication  which 
gave  effect  to  those  dreadful  proceedings 
in  disturbing  the  peace  of  tne  country. 
If  he  is  a  person  who  has  been  issuing 
publications  that  can  give  excitement  to 
that  evil  that  was  at  that  time  existing 
and  desolating  the  country,  is  it  want  of 
charity  to  say  that  the  person  who  did 
that  was  a  wicked,  mahcious,  and  evil 
disposed  person  P  You  will  have  to  put 
your  hanos  upon  your  hearts,  and  search 
your  own  consciences,  and  say  whether  if 
he  has  published  any  printed  publication 
that  has  a  tendency  to  encourage  those 
whom  he  himself  calls  **  Insurgent  Agri- 
cultural Labourers " — can  you,  or  any  of 
you,  lay  your  hands  upon  your  hearts,  and 
say  upon  your  oaths  that  a  man  who  has 
put  forth  to  the  world  such  a  publication 
with  the  full  knowledge  which  the  whole 
kingdom  had  of  what  was  going  on  must 
not  bo  a  wicked,  I  will  not  say  a  mali- 
cious, and  evil  disposed,  person?  Bat 
surely  you  must  each  of  you  make  the 
addition  to  that,  and  say  **  a  most  wicked 
and  most  malicious  and  most  evil  dis- 
posed person."  That  is  what  the  indict- 
ment alleges ;  but  that  is  only  a  port. 
[It  alleges  that  the  defendant  intended  in 
this  publication  to  disquiet  and  disturb 
the  liege  subjects  of  the  King,  to  incite 
and  provoke  them  to  hatred  and  dislike 
of  the  Government  and  Constitution.] 

It  then  sets  out  the  three  instances  of 
libel,  and  upon  those  three  the  defendant 
has  made  observations  ;  and  I  think  that 
some  part  of  the  observations  he  has  made 
deserves  your  attention,  as  to  whether  this 
connected  count  is  proved  against  him. 
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Now,  it  is  stated  that  the  first  part  of 
that  which  is  charged  is  not  the  beginning 
of  the  sentence ;  and  the  defendant  points 
ont  to  you  the  context.  He  states  here  is 
an  account  of  a  number  of  persons  who 
are  to  constitute  the  new  administration. 
"  Bere  is  one  Lord  (Albermarle).'' 

He  desires  jou  will  attend  to  the  con- 
text.   He  has  a  right  to  do  that. 

**  There  is  another  of  the  name  of  Anson  to 
look  after  his  dogs.  Whj  is  this  necessary? 
Is  there  any  danger  of  a  conspiracy  against  the 
new  ministers  with  the  King's  horses  and  dogs  ? 
There  is,  we  believe,  a  Master  of  the  Hawks, 
too.  Would  a  Republic  or  a  real  House  of 
Conunons  tolerate  such  a  nuisance  as  this  ?  A 
list  of  officers  in  the  King's  household  is  the 
most  ludicrous  and  ridiculous  thing  that  can  be 
read.  It  will  not  bear  mention  in  the  present 
day,  and  is  of  itself  an  evidence  that  a  con- 
stitutional monarchy  is  a  most  ridiculous  state 
of  government." 

These  are  the  words  set  out  as  libellous: 
^  *<  That  a  constitutional  monarchy  is  a  most 
ridiculous  state  of  government  more  that  mimick- 
ing absolute  monarchy,  and  perpetuating  all 
ancient  follies  and  abuses.  Everything  con- 
spires against  a  King  to  tell  him  he  is  some- 
thing more  than  man,  and  all  that  sort  of 
flattery  is  calculated  to  unman  him,  and  to 
make  him  less  than  man.  We  want  no  mum- 
meries or  nonsense  wherewith  to  please  savages 
and  fools  in  the  present  day." 

Now,  what  the  defendant  contends  for  is 
this — and  it  deserves  your  consideration. 
He  says  that  the  fair  purport  of  this 
part  of  the  alleged  libellous  matter  is 
only  a  doctrine  respecting  constitutional 
monarchy  in  general ;  and,  therefore,  he 
says  I  have  a  right  to  canvas  the  nature 
of  the  several  goTemments,  and  this  is 
no  allusion  to  the  monarchy  of  this 
country,  but  it  alludes  to  constitutional 
monarchies  generally.  There  is  certainly 
this  expression — 

"We  want  no  mummeries  and  nonsense 
wherewith  to  please  savages  and  fools  in  the 
present  day." 

If  your  opinion  is  that  you  are  not  posi- 
tively bound  to  say  that  what  the  de- 
fendant has  written  in  this  part  I  have 
read  to  you  does  apply  to  the  consti- 
tution of  this  country,  the  constitutional 
monarchy  of  this  country,  but  that  it  may 
be  fairly  and  charitably  construed  to  be 
an  observation  upon  constitutional  mon- 
archies in  general,  then  this  indictment 
which  alleges  that  it  alludes  to  the  con- 
stitutional monarchy  under  which  we  all 
of  us  happily  live  is  not  made  out. 

The  next  charge  is  respecting  the  asrri- 
cultural  labourers ;  and  about  that  I  will 
say  nothing  at  present.  I  shall  speak  of 
that  upon  the  second  count,  which  con- 
fines itself  entirely  to  the  libellous  mat- 
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ter  that  is  addi*essed  to  the  insurgent 
labourers. 

The  third  matter  set  out  in  the  first 
count  is.  the  allegation  as  to  a  person  of 
the  name  of  Carlile  having  justified  the 
violences  committed.  The  words  are 
these — 

'^Mr.  Carlile  justified  the  conduct  of  the 
agricultural  labourers  of  the  disturbed  counties," 
meaning  those  counties  in  England  that  were  in 
this  disturbed  state,  and  alluded  to  Earl  Grey's 
threatened  severity.  He  had  held  out  a  mode 
in  which  those  persons  should  be  dealt  with,  and 
with  respect  to  this  threatened  severity  he 
trusted  that  if  an  effort  were  made  to  put  down 
the  just  discontent  of  those  starving  labourers 
by  any  other  means  than  that  of  redressing  their 
grievances  they  might  be  able  to  rise  in  their 
congregated  strength  and  put  down  the  Earl." 

With  respect  to  this  part  of  the  case,  the 
first  count  of  the  indictment  comprises  all 
those  three  charges  I  have  already  stated, 
which  must  be  proved  to  your  satisfaction ; 
and  the  question  is,  what  is  the  true  con- 
struction of  this  part  I  am  now  stating. 
There  certainly  is  not  what  I  ehould  have 
expected  to  find ;  there  is  not  an  allegation 
that  Mr.  Carlile — not  Richard,  not  T^imothy 
Carlile,  not  John  Ca/rlile — there  is  no  alle- 
gation that  Mr.  Carlile  is  the  Carlile  now 
the  subject  of  your  inquiry  upon  this 
serious  charge.  And,  therefore,  it  does 
appear  to  me  that  this  is  a  mere  intimation 
to  the  public  that  such  a  thing  has  passed, 
that  some  person  of  the  name  of  Carlile 
has  justified  the  agricultural  labourers  in 
the  illegal  practices  inwhich  they  have  been 
engaged,  and, said  that  notwithstanding  the 
threatened  severity  of  the  Earl,  he  hoped 
they  would  put  him  down.  I  cannot  see 
that  that  applies  to  the  defendant.  And, 
therefore,  if  this  contained  the  whole,  if 
this  were  one  single  and  isolated  charge, 
I  should  be  of  opinion  upon  that  single 
count  the  charge  was  not  made  out.  But 
we  now  come  U)  what  is  perhaps  the  most 
Important  of  all.  It  was  alleged  by  the 
derendant  that  no  such  indictment  had 
appeared  for  centuries.  I  agree  with  him. 
It  IS  the  duty  of  a  person  who  is  studving 
the  law,  as  he  is  going  along,  in  looking 
through  the  legal  authorities  to  see  what 
has  been  the  obiect  of  legal  animadversion 
and  legal  punishment.  And  I  agree  that 
no  such  indictment,  containing  matter  of 
so  dangerous  and  so  destructive  a  nature, 
has,  to  my  knowledge  and  in  my  reading, 
ever  appeared  as  the  subject  of  animadver- 
sion in  a  court  of  justice.  First  of  all,  let 
UB  see  whether,  as  the  defendant  contends, 
he  has  done  this  ignorantly.  Was  he 
ignorant  that  those  persons  who  were 
getting  their  living  as  agricultural  la- 
bourers were  in  a  state  of  insurrection  P 
He  addresses  them  as  in  a  state  of  insur- 
rection.   This  part  that  is  now  the  subject 
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of  a  single  accusation  is  addressed,  not  to 
the  agricultural  labourers,  but  to  the  **  In- 
surgeut  Agricultural  Labourers."  What 
is  it? 

**  You  are  much  to  be  admired  for  aDjthing 
you  are  known  to  have  done  during  the  last 
month." 

What  does  His  Majesty  in  Council  tell 
you  has  been  done  P  Is  it  to  be  said  that 
any  man  shall,  by  publications  which  are 
to  go  abroad  to  the  world,  tell  those 
labourers,  in  a  state  of  insurrection,  about 
which  we  can  have  no  doubt  what  the 
meaning  of  it  is,  that  they  are  to  be 
admired  for  everything  they  have  been 
known  to  have  done  P  What  have  they 
been  known  to  have  done  P  To  have  de- 
stroyed property,  to  have  burnt  different 
properties  of  persons,  to  have  assembled 
in  tumultuous  numbers.  If  this  matter 
had  happened  in  the  City  of  London,  and 
houses  nad  been  gutted,  houses  pulled 
down,  furniture  and  houses  set  fire  to, 
would  you,  or  any  honest  man  who  had 
the  feelings  of  a  man  or  the  principles 
of  a  Christian  in  his  breast,  have 
said,  "  You,  the  persons  who  have  done 
all  this,  are  the  persons  to  be  admired, 
for" — this  is  the  language  of  this  person 
— **  for  as  yet  there  is  no  evidence  before 
the  public  that  you  are  incendiaries,  or 
even  political  rebels."  Four  days  before 
this  publication  is  dated  is  the  Proclama- 
tion of  His  Majesty  in  Council,  setting 
forth  to  the  public  that  fires  had  been 
going  on  by  people  assembled  for  the  worst 
of  purposes,  ana  offering  a  reward  of  600^. 
for  the  apprehension  of  persons  guilty  of 
this,  and  a  pardon  to  all  persons  who  had 
not  been  the  actual  incendiaries.  Gentle- 
men, is  this  true,  that  the  party,  the  author 
of  this  publication,  is  holding  out  to  the 
public  P 

"  There  is  no  evidence  before  the  public  that 
you  are  incendiaries,  or  even  political  rebels." 

What  he  means  by  **  political  rebels  '*  I 
do  not  know.  But  those  are  persons  as- 
sembling in  great  numbers,  and  rewards 
are  offered  for  the  apprehension  of  those 
persons  committing  the  crime  of  arson. 

Now  comes  what  one  could  hardly  sup- 
pK)se  could  have  come  from  the  same  moutn, 
the  same  pen,  or  the  same  breast,  from 
which  has  issued  the  first  part  of  this : — 

**  But,  as  every  thoughtftd  man  must  lament 
the  waste  of  property." 

The  party,  therefore,  expresses  his 
feeling. 

**Much  as  the  country  must  suffer  by  the 
burning  of  farm  produce,"  whether  it  was  liable 
to  keep  off  starvation  or  not,  for  these  people  are 
represented  to  be  starving  you  will  say.  "  Much 
as  the  country  must  suffer  by  the  bomings  of 
fiurm  produce  now  going  on——" 


Is  it  now  to  be  said  by  the  defendant  **  I 
did  not  know  these  things  P  "  He  professes 
to  know  it.  **  Now  going  on,"  says  he  ; 
he  is  now  putting  a  supposed  case.  He 
now  says : — 

"  Were  you  "  (meaning  those  insurgent  agricul- 
tural labourers),  "Were  you  proved  to  be  in- 
cendiaries," and  if  you  were  actually  proved  to 
be  incendiaries  (he  has  already  said  that  every 
thoughtful  man  must  condenm  the  destruction 
of  property,  and  that  every  thoughtful  man 
must  lament  the  destruction  by  fire  of  agricul- 
tural produce),  "  we  should  defend  you." 

Whether  there  are  two  persons  engaged 
in  concocting  this  publication  or  not,  we 
do  not  know,  or  whether  the  party  assumes 
the  royal  style,  we  do  not  know.  He 
says ; — 

**  We  should  defend  yotL"  **  You  have  more 
just  and  moral  cause  " 

It  is  a  just  cause ;  it  is  a  moral  cause — 
"  For  what  has  been  transacted," 

you  have  more  just  and  moral  cause,  for 
what  P  For  the  destruction  of  property,  the 
burning  of  property— 
'*  than  any  king  or  £action  that  ever  made  war, 
had  for  making  war." 

Now  what  is  the  doctrine  held  out  P  In 
war,  large  destructions  of  property  are 
often  lawful  upon  the  ground  of  that 
which  is  called  the  law  of  nations,  and  you 
are  advising  them  to  pursue  the  law  of 
nations.  Yours  is  a  state  of  warfare, 
according  to  this  account.  They  are  told 
they  are  at  war,  and  what  are  the  rights  of 
war,  have  been  pointed  out  in  the  pre- 
ceding paragraphs.  The  rights  of  war 
justify  the  destruction  of  property.  You 
are  in  a  state  of  war.  With  whom  P  With 
the  principal  inhabitants  of  the  country, 
with  those  in  possession  of  property,  with 
the  laws,  and  the  magistrates,  and  with 
the  Legislature  of  the  country.  The  pub- 
lisher of  this  publication  says : — 

"You  are  in  a  state  of  warfare,  and  your 
ground  of  quarrel  is  the  want  of  the  oecessaries 
of  life  in  the  midst  of  an  abundance." 

He  tells  them  that  is  their  ground  of 
quarrel.  That  constitutes  them  in  a  state 
of  warfare. 

"  You  see  hoards  of  food,  and  you  are  star- 
ving." 

That  is  putting  it  to  the  utmost  extent. 
They  are  destitute  of  the  means  of  keep- 
ing life  and  soul  together.  This  is  insti- 
gating them  to  overturn  the  whole 
eovernment  of  the  country,  legal,  legis- 
lative, and  magisterial. 

"  You  see  a  Government  rioting  in  every  sort 
of  luxury  and  wasteful  expenditure,  and  you, 
ever  ready  to  labour,  cannot  find  one  of  the 
comforts  of  life." 
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This  he  tells  them  for  their  good  at  the 
time  when  they  are  in  a  state  of  insurrec- 
tion. 

"Neither  your  silence,  nor  your  patience,  has 
obtained  for  yon  the  least  respecthil  attention 
from  that  GrOTemment" 

Is  that  an  excitement  to  insurrection  or 
not  P  Will  any  man  possessed  of  a  grain 
of  understandmg  say  that  the  indictment 
alleges  incorrectly,  when  it  states  that  this 
was  for  the  purpose  of  exciting  insurrec- 
tion, and  exciting  the  agricultural  la- 
bourers to  go  on  with  those  deeds  of 
mischief?  Who  can  possibly  doubt  that 
this  was  an  incitement  to  them  P  It  is  ad- 
dresssd  to  them  particularly.  He  then 
aays: — 

"  The  more  tame  you  have  grown  the  more 
you  have  been  oppressed  and  despised,  the 
more  yon  have  been  trampled  on,  and  it  is  only 
now,"  (what  is  the  time  ?  "  Now,)"  you  are 
in  insurrection, "  it  is  only  now  you  begin  to 
display  your  physical"  (that  is  your  natural 
strength)  **  as  well  as  your  moral  strength,  that 
your  cruel  tyrants  treat  with  yon  and  offer  terms 
of  pacification.'* 

Who  are  these  cruel  tyrants  P  Are  they 
the  Grovemment  and  Legislature  of  the 
country  P    He  then  goes  on — 

"Your  demands  have  been  so  far  moderate 
and  just" 

Are  demands  made  moderate  and  just 
that  are  enforced  by  the  terror  that  num- 
bers create,  by  the  terror  that  the  destruc- 
tion of  property  and  setting  fire  to 
Sroperty  create  P  But  it  is  said,  **The 
^  emands  have  been  so  far  moderate  and 
just,  and  any  attempts  to  stifle  them," 
those  demands  in  this  tumultuous  way, 
and  insurrection  upon  the  part  of  tne 
populace: — 

"Any  attempt  to  stifle  those  demands  by 
threats  of  seyertty  of  the  new  Administration 
will  be  a  wicked," 

That  is  to  say,  any  attempt  to  put  down 
those  unlawful  acts, — 
**  will  be  so  wicked  as  to  justify  your  resistance 
even  to  death,  and  to  life  for  life." 

G^eiltlemen,  I  put  it  to  you  whether  the 
plainest  understanding  must  not  construe 
this  to  be,*'Fight  it  out  P  Whatever  attempt 
there  is  to  repress  such  illegal  proceed- 
ings, meet  it,  life  to  life  and  death  to 
death."  Can  there  be  a  plainer  exhorta- 
tion to  those  persons  to  actual  rebellion 
and  civil  war  r  It  is  for  you,  in  the  exer- 
cise of  the  understanding  you  possess,  to 
decide  whether  yon  can  possibly  sa^r  that 
it  has  any  other  meaning.  That  is  the 
libel  set  out  in  the  second  count. 

The  libel  set  out  in  the  third  count  is 
varied  merely  verbally.  Then  the  fourth 
count  contains  what  I  have  already  stated, 
and  which  will  be  the  subject  of  your  oon« 


sideration  ;  in  the  first  count  whether  yon 
do  not  believe  that  this  allegation  about  the 
constitutional  monarchy  must  not  neces- 
sarily, even  making  all  allowances  as  to  it 
being  meant  as  a  general  doctrine  about  con- 
stitutional monarchy,  be  construed  to  mean 
the  Constitution  of  this  country,  whether, 
which  I  have  already  given'  you  my 
opinion  upon,  this  statement  respecting 
Mr.  Carlile  having  expressed  his  justifica- 
tion of  the  labourers,  can  possibly  be  sup- 
posed to  be  anything  more  than  an  an- 
nouncement of  what  had  passed  ;  and  as 
this  Mr.  OwrlUe  is  not  identified  by  any 
innuendo  as  being  Bieha/rd  CarlUe,  whe- 
ther you  can  consistently  find  him  guilty 
of  a  charge,  consisting  of  two  libellous 
matters,  namely,  that  aoout  the  Constitu- 
tion and  this  justification  of  Mr,  Oa/rlile, 

Wi^htman :  With  regard  to  that  part  of 
the  hbel,  the  present  indictment  is  not 
for  what  Mr.  uarUle  is  reported  to  have 
said  at  the  Botunda,  but  for  publishing 
it.  Whether  it  was  said  by  John  Doe  is 
immaterial.  The  person  may  be  nameless ; 
it  requires  no  innuendo. 

The  Il£CO&i>£B:  I  differ  from  you  ex- 
tremely. Mr.  Oa/rlile  is  nobody.  It  is 
only  a  declaration  of  fact  that  at  some 

{mblic  meeting  Mr.  Ca/rlile  did  justify  the 
abourers. 

Wightman :  It  is  stated  that  the  defen- 
dant published^— 

The  Becordeb  :  That  cannot  fix  it  upon 
the  defendant  as  a  person  promulgating 
such  doctrines.  The  Court  states  that  at 
such  a  place  such  a  person  did  justify  the 
labourers.  Whoever  that  person  was,  he 
behaved  very  scandalously;  but  it  is  not 
alleged  it  was  Richard  OarULe. 

That  is  the  libel  that  is  brought  before 
you ;  how  is  it  defended  ?  The  defendant 
not  only  avows  that  he  published  this  work 
on  the  7th  of  November,  but  he  actually 
exults  in  it.  He  says  not  only  did  I  pub- 
lish it,  but  he  states  he  is  the  writer  of  it. 
It  was  not  necessary  for  the  purpose  of 
criminating  him  that  he  should  be  the 
writer  of  it ;  but  he  adds  he  was  the  actual 
person  who  wrote  this,  and  caused  it  to  be 
sent  out.  He  takes  upon  himself  the 
highest  possible  responsioility.  He  says, 
not  only  am  I  the  publisher,  but  I  am  the 
person  who  conceived  all  this,  and  published 
it  as  my  own  sentiments.  What  are  the 
topics  upon  which  the  defendant  calls 
upon  you  to  say  he  is  not  guilty  P  He  first 
tells  you  a  libel  is  not  an  offence  at  com- 
mon law.  If  any  man  can  be  more  mis- 
taken than  another,  it  is  the  very  defendant 
at  the  bar.  A  libel  has  always  been  an 
offence  at  Common  Law.  He  says — which 
you  learn  only  firom  him  and  which  he  has 
introduced — I  would  not  have  suffered  the 
counsel  for  the  prosecution  to  have  given 
it.    He  says  he  has  been  twice  convicted  of 
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a  libel,  and  been  six  years  in  prison  for 
uttering  libels.  We  are  not  inquiring  into 
that.  He  chooses  to  introduce  it.  IF  you 
think  the  libel  establishes  the  allegation 
that  he  had  a  mischievous  intention,  you 
will  give  it  that  construction.  He  then  says 
I  acknowledge  I  wrote  it,  but  I  do  not  think 
it  contains  anything  wrong.  Gentlemen,  if 
the  King,  the  King  who  now  sits  upon  the 
throne  in  consultation  with  his  Privy 
Council,  has  issued  to  repress  those  evils 
this  Proclamation,  which  had  been  pub- 
lished in  the  *' Gazette'*  to  all  his  sub- 
jects four  days  before  this  publication  took 
place,  can  you  believe  that  a  man  with  the 
understanding  of  the  defendant,  who  cer- 
tainly is  not  deficient  in  that,  and  who  can 
put  together  his  address  in  terms  that  he 
imagines  may  serve  him  very  essentially, 
did  not  know  what  he  was  about  ?  Can  you 
believe  that  a  man  who  addresses  people  in 
a  state  of  insurrection,  for  he  addresses 
them  in  that  state  as  *'  insurgent  labourers," 
when  he  talks  of  their  being  in  a  state 
of  warfare,  and  justifies  all  manner  of 
destruction  of  property,  and  if  any  persons 
shall  attempt  to  interrupt  them  in  it,  or  to 
punish  them  with  severity  for  it,  they  are 
to  resist  to  death,  and  life  to  life  (which 
can  only  mean  a  conflict  of  civil  war), — can 
you  believe  that  there  is  any  human  being 
who  was  not  actually  insane — and  if  you 
believe  the  parf.y  to  be  actually  insane, 
and  were  to  say  so  by  your  verdict,  the 
public  would  be  protected  by  sending  that 
person  to  a  lunatic  asylum,  where  he  could 
do  no  mischief,  if  he  had  no  sense  to  guide 
him.  Can  you  believe  that  that  man  whose 
address  you  have  heard— extremely  well 
worded  and  very  well  expressed^-did  not 
know  he  was  doing  wrong  P  If  you  believe 
that,  you  must  believe  him  insane,  and 
you  would  acquit  him  on  the  ground  of 
insanity. 

Then  he  makes  an  objection  that  ought 
to  receive  an  answer.  He  says  the  in- 
dictment does  not  set  forth  the  title  of 
the  libel,  so  that  he  may  know  what  he 
is  charged  with.  It  is  true  it  is  not  set 
out.  But  it  is  set  out  that  he  has  made  a 
publication  containing  libellous  matter, 
and  he  avows  when  it  is  produced  that 
he  was  the  writer  of  it.  Therefore,  unless 
he  makes  it  a  point  of  law  to  you  that 
the  not  setting  out  the  title  of  the  libel 
is  an  objection  in  point  of  law,  I  am 
bound  to  tell  you  that  the  not  setting  out 
the  title  of  this  libel  in  the  language  of 
the  indictment  is  no  objection  to  the  in- 
dictment whatever.  He  then  says  **  My 
publication  has  not  produced  any  mis- 
chief." That  is  his  assertion.  He  has,  in 
his  cross-examination  of  seyeral  magis- 
trates, who  have  been  called  to  prove  the 
existence  of  the  ramonrs  of  this  ^ngerons 
nature,  asked  Did  yon  ever  see  any  of 


my  publications  there  P  Could  any  man 
well  be  brought  to  justice  if  that  was 
necessary  P  Would  it  not  be  almost  an 
impossible  thing  to  trace  every  publica- 
tion which  issues  from  a  man's  shop,  to 
follow  it  and  see  where  it  goes  P  It  would 
be  nonsense  to  talk  so.  He  says  **  My 
publication  has  not  produced  any  mischier, 
because  you  have  not  proved  to  me  that 
anybody  has  seen  my  publication,  and 
the  labourers  reading  it."  Gentlemen, 
what  is  the  matter  published  P  It  lies 
upon  him  to  prove  that  it  has  never 
operated  upon  any  men's  'mind  whatever. 
Was  it  calculated  to  operate  upon  their 
minds  P  It  is  for  him  to  prove  that  no 
one  of  those  publications  got  among  those 
people,  those  misguided  and  criminal  per- 
sons, who  have  been  convicted  of  crimes  of 
this  sort.  He  has  ofiered  no  such  proof ; 
and  when  we  know  that  cheap  publica- 
tions receive  very  extensive  circula- 
tion, would  it  not  be  a  violation  of  all 
probability  to  suppose  they  have  not 
produced  the  eflect  they  are  likely  to 
produce  P  It  is  not  alleged  that  they  did 
produce  that  mischief.  It  is  alleged  that 
they  were  calculated  to  produce  the  mis- 
chief that  has  been  going  about  the 
country  in  the  case  of  these  agricultural 
labourers.  It  is  not  necessary  to  prove 
that  they  did  the  mischief ;  but  if  they 
did  not,  when  these  publications  are  with- 
in the  reach  of  the  pockets  of  the  lower 
orders  of  society,  will  it  not  be  pretty 
reasonable  evidence  that  they  had  the 
effect  they  were  calculated  to  produce? 
It  is  asserted  that  there  have  been  other 

fublications  fully  equal  to  this.  Be  it  so. 
f  a  man  is  indicted  for  murder,  is  it  for 
him  to  say  that  you  are  not  to  pass  sen- 
tence of  death  upon  me  because  there  are 
three  persons  who  have  all  of  them  com- 
mitted murder,  and  therefore  why  am  I 
to  be  called  upon  to  answer  for  murder  P 
Does  not  it  shock  all  sense  and  all 
reason  to  suppose  that  that  can  be  an 
excuse  for  a  murderer  P  This  crime 
is  of  a  different  kind.  But  is  it  to 
be  said  because  other  persons  have  com- 
mitted a  crime  of  this  kind  and  produced 
equal  mischief  that  I,  for  my  publication, 
am  not  to  be  called  to  account?  It  is 
shocking  to  all  reason  and  sense  to  pay 
any  attention  to  an  argument  of  tnat 
kind.  Then  it  is  said  that  this  indict- 
ment is  preferred  from  most  unworthy 
and  most  malicious  motives,  and  that  the 
intent  and  the  object  of  l^e  proseca- 
tion  is  to  throw  this  man  into  prison.  Is 
this  prosecution  without  probable  cause  ? 
Can  it  be  said  that  a  publication  fonnded 
upon  exhortations  to  these  persons  in  a 
state  of  insurrection  to  go  on  and  resist 
even  to  death  those  who  would  disperse 
them  and  take  them  into  onstody  for  their 
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illegal  proceedings  can  it  be   said  that 
the  object  is  only  to  imprison  this  per- 
son P       Then    I    was    extremely    sorry 
to  hear  an  argument    raised  upon  the 
nature  of  this  libel,   founded  upon  the 
works  of  a  man  whose  memory  will  ever 
lire  in  the  legal  world,  a  most  correct 
and  excellent  lawyer,   a   man  who  has 
thrown  the    best  light  upon  the  law  of 
the  land.    I  mean  the  groat  Mr.  Justice 
Blackstone.    His  works  haye  been  (][uoted, 
and  they  have  been  quoted  for  this  pur- 
pose, to  show  that  when  the  whole  frame 
of  the  law  is  demolished,  then  subjects 
are  justified  to  rise  against  the  existing 
G-oyernment  and  to  do  away  with  it  and 
it  create  a  complete  reyolution.    It  is  as- 
serted, which  I  confess  I  heard  wilh  great 
concern,  in  the  situation  in  which  that 
person    is    placed,    that    that   state    of 
society    which    Mr,    Justice    Blackstone 
has    contemplated   as   a  supposed    case 
is  at  this  instant  existing.     Why  then 
law  was    all    at    an    end.      There  was 
no  law    to  bind,  and  theiefore  the  in- 
surrection of  those  persons  to  destroy 
property  and  to  set  fire  to  houses  was  an 
act  of  warfare,  a  justifiable  act,  and  no 
infriDgement  of  the  law  whatever.     Was 
the   King   on   the    throne?     Were    the 
Houses  of  Lords  and  Commons  existing  P 
Were  the  laws  of  the  country  existing  ? 
Were  the  magistrates  who  had  to  administer 
the  law  all  gone  P    Who  were  the  persons 
who  had  to  proclaim  that  rebellion  was  justi- 
fiable, and  that  there  was  an  end  of  all  the 
government  of  the  country,  and  that  they 
had  a  rieht  to  proceed  in  a  state  of  warfare 
to  put  down  the  King,  Lords,  and  Com- 
mons? Was  that  the  state  of  the  country  P 
It  is  said  so ;  but  I  am  sure  everybody  that 
heard  it  at  the  time  must  be  horror  struck. 
This  libel  was  published  when  you  were 
living  under  the  protection  of  the  law,  and 
the  magistrates  of  this  city  admimstering 
the  law  upon  the  true  principles  of  the 
Constitution  of  the  country.    But  all  the 
law  and  Constitution  of  the  country  were 
at  an  end,  it  is  said ;  and  those  persons 
were  in  the  act  of  revolution,  as  we  may 
say,  in  order  to  create  a  new  Government. 
Was  that  the  state  of  things  P    If  so,  no 
property  you  possessed  was  secure.    It  was 
thought  by  this  person  that  it  might  tend 
to  his  defence  to  tell  you  there  was  no  law 
existing  in  the  country,  and  that  those 
persons  were  justified  in  commencing  a 
civil  war,  and  that  they  might  urge  their 
purpose  even  to  death. 

Grentlemen,  it  is  well  said  by  the  defen- 
dant that  such  an  indictment  has  not 
existed  for  centuries.  It  is  true,  cer- 
tainly ;  for  no  libel  has  ever  appeared,  I 
will  venture  to  say,  in  the  knowledge  of 
those  gentlemen  who  are  studying  the  law, 
and  in  my  own  knowledge  certainly  no 


libel  has  ever  been  put  upon  the  face  of 
an  indictment,  that  has  been  so  dangerous, 
so  dreadful,  and  so  seditious,  as  that 
which  is  stated  upon  the  face  of  this  in- 
dictment. Gentlemen,  it  was  urged — I 
believe  I  made  my  observations  upon  this 
before — that  there  is  no  evidence  of  the 
fact;  there  is  only  evidence  of  hearsay. 
The  indictment  states  there  were  rumours. 
What  can  be  proved  P  How  can  rumours 
be  proved  except  by  those  to  whose  ears 
they  have  come  P 

Now,  gentlemen,  there  has  been  another 
assertion  which  I  almost  dread  to  state  to 
you.    It  was  said  that  tiiose  persons  and 
all  persons  who  bad  risen  for  the  purpose 
of  getting  more  wages,  or  having  further 
relief    than    what    they     received,    are 
visited  most  unjustly  and  most  wickedly 
with   halters    and    dungeons.       Gentle- 
men, we   all  know    that    many  persons 
have    received    sentence    of    death   for 
ofiences    of   this    sort,    many    have    re- 
ceived sentences  of  transportation,  many 
sentences  of    imprisonment ;     but  have 
they  all  been  wickedly  sentenced  P    That 
is    what   the   defendant   puts   to    jou — 
that  the  judj^es  of  the  land  are  all  wicked 
men,    all   of  them   conspiring,   without 
reason,  from  tyranny  ana  oppression,  to 
sentence  persons  to  death  for  the  ofiended 
laws  of  tneir  country,  which  laws  were 
entirely  at  an  end  in  this  state  of  society ! 
Is  that  at  all  explanatory  of  what  the  de- 
fendant means  to  establish  by  what  he  has 
done  P    Is  he  to  tell  you,  and  endeavour 
to  persuade  you,  that  the  judges  of  the 
land  have  all  combined  to  sentence  men  to 
death  without  just  cause  P    What  is  that 
but  murder  P    And  that  is  thought  to  be  a 
decent  topic  to  address  to  you !     But, 
gentlemen,  no  wonder  that  they  had  done 
so;  no  wonder  that  they  had  sentenced 
persons  to  death  illegally,  if  another  impu- 
tation he  has  thrown  upon  the  administra- 
tion of  justice  and  which  he  has  thought 
proper  for  your  ears  is  true ;  if  the  Grovern- 
ment  of  the  country — he  must  mean  the 
Administration,  of  course — if  the  Govern- 
ment should  choose   to   say  a  thing  is 
libellous,  and  the  judges  are  called  upon 
by  law  to  pronounce  whether  the  matter  is 
libellous  or  not  which  is  charged  to  be  so, 
they  will,  of  course,  say  what  the  Govern- 
ment of  the  country  wish  them  to  say. 
Is  that  more  or  less  than  a  charge  against 
the  judges  of  the  country,  who  His  Majesty 
George  3  thought  would  be  the  best  se- 
curity of  the  public  liberties  and  interests, 
by   being  rendered  independent   of  any 
Government    and    any     Administration 
whatever  P    And  yet  you  are  to  be  told, 
independent  as  those  judges  are  of  any 
ministers,  or  set  of  ministers,  men  selected 
for  their  integrity  and  knowledge,  that 
those  persons  most  say  and  do  exactly  as 
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the  members  of  the  Administration  may 
choose  to  wish  them  to  say !  A  fouler 
im])utation  ou  the  judges  of  this  realm  I 
could  hardly  have  conceived  could  have 
entered  into  the  mind  of  any  man  publicly 
to  address  to  a  jury  of  the  country,  whose 
liberties  arc  secured  by  the  integrity  of 
the  judges,  nor  could  I  have  thought 
that  any  man  who  pretended  to  have  any 
honest  or  honouiable  feelings  could  have 
thrown  such  an  imputation  upon  that 
most  venerable  and  respected  body  of 
men.  Gentlemen,  I  will  not  quarrel  with 
him  that  he  chooses  to  put  me  in  the 
same  scale.  Ho  tells  you,  "  The  learned 
judge,"  as  he  pleases  to  compliment  me, 
**  who  is  to  try  this  case  is  in  the  same 
predicament.  He  must  do  exactly  as  the 
members  of  the  Administration  shall  wish.*' 
I  should  imagine  that  this  person  must  be 
totally  ignorant  of  my  situation,  because  I 
receive  uo  ])ay  from  the  public  purse.  I 
am  a  judge  appointed  by  the  City  of 
London,  and  recognised  in  His  Majesty's 
Commission  as  a  person  proper  to  act  with 
his  judges.  Whoever  is  Minister  I  cannot 
be  one  farthing  the  richer  or  poorer;  and 
there t'u re,  even  looking  at  my  future  pro- 
spects and  my  advanced  age,  I  think  I 
cannot  expect  to  be  made  a  judge  or  a 
Lord  Chancellor,  for  I  am  now  a})proaching 
seventy-two  years  of  age.  And  if  I  was 
His  Majesty's  adviser  I  should  not  advise 
him  to  advance  further  in  a  judicial 
situation  any  man  who  had  advanced  to 
those  years.  But  I  receive  not  one  single 
shilling  from  the  Crown,  or  from  any 
Minister,  of  the  Crown,  as  the  reward 
of  my  labours.  I  derive  my  office 
from  the  City  of  London,  perfectly  in- 
dependent of  anything  that  the  Crown  has 
in  its  power  to  bestow.  And,  therefore,  he 
must  be  mistaken  in  including  me  with 
the  venerable  judges  whom  he  has  tra- 
duced. But  I  am  ready  to  take  my  share 
of  that  abuse ;  if  I  am  to  be  abused 
with  such  men  as  those,  1  should  think 
myself  honoured  by  being  traduced  with 
those  whom  any  person  having  any  sense 
of  honour  or  justice  will  always  consider 
deserving  of  veneration  and  respect. 

Then  I  come  to  a  part  of  my  duty, 
which,  unless  I  was  called  upon  by  the 
express  command  of  the  law,  I  should 
think  would  be,  whatever  may  be  the 
length  of  time  it  takes  up,  totally  and 
absolutely  foolish  and  unnecessary.  The 
defendant  has  told  you  that  you  are  to 
judge  of  the  law  of  the  case,  as  well  as  of 
the  facts  of  publication.  Ho  has  gone 
certainly  beyond  the  law  to  which  he 
alludes.  He  has  stated  what  is  the  sub- 
Btance  of  the  law,  the  60th  chapter  of  the 
32nd  of  Oeorge  3rd,  which  was  passed  in 
consequence  of  the  great  agitation  that 
took  place  at  that  time,  upon  the  question  I 


whether  a  jury  were  absolutely  bound  to 
receive  the  opinion  of  the  judge  trying  a 
case  of  libel,  and  to  decide  only  upon  the 
fact  of  public9.tion.  This  law  was  passed 
upon  that  occasion,  and  stated  that  a  jury 
shall  not  be  bound  to  find  the  defendant  or 
defendants  guilty  merely  on  the  proof  of 
the  publication  by  such  defendant  or  de- 
fenaants  of  the  paper  charged  to  be  a 
libel,  and  of  the  sense  ascribed  to  the  same 
in  such  indictment  or  information,  but 
that  they  shall  be  enabled  to  give  a  gene- 
ral verdict ;  and  that  is  undoubtedly  your 
power.  And  I  do  think  it  was  your  power 
before.  However,  it  is  unquestionably 
your  power  now  by  the  Act.  What  does 
that  amount  to  ? 

Opinions  have  beer,  always  given  by 
lawyers  that  matters  of  fact  are  always 
the  province  of  juries.  I  hope  in  the 
future  part  of  my  course  I  shall  never 
hear  it  disputed  that  matters  of  fact, 
applied  by  the  conscience  of  the  jury  to 
the  case  submitted  to  them.  But  it  has 
always  been  the  opinion  that  the  law  is  to 
be  declared  by  the  persona  who  preside  in 
the  administration  of  the  law ;  and  this 
Act  of  Parliament  calls  upon  the  judge  to 
declare  his  opinion  to  the  jury — 
"  that  on  every  such  trial  the  Court  or  judge 
before  whom  such  indictment  or  information 
shall  be  tried,  shall,  according  to  their  or  his 
discretion,  give  their  or  his  opinion  and  direc- 
tions to  the  jury  on  the  matter  in  issue 
between  the  King  and  the  defendant  or  defen- 
dants in  like  manner  as  in  other  criminal 
cases.'Xa) 

If  there  were  a  case  of  murder  at  present 
before  you,  it  would  be  my  bounden 
duty  to  tell  the  jury  whether  upon  the 
facts  in  proof  the  crime  amounted  to 
murder  or  not.  I  am  equally  bound  to 
state  to  you  whether  the  matter  set  out 
in  this  indictment  is,  or  is  not,  a  Ubel. 
Gentlemen,  before  I  deliver  that  opinion, 
I  must  take  notice  of  another  point  which 
has  been  raised  by  the  defendant,  namely, 
that  this  is  a  most  wicked  indictment. 
It  has  been  often  complained  of  that  His 
Majesty's  Attorney ^  General  has  sent  a  case 
to  a  jury  that  has  never  been  submitted  to 
a  grand  jury,  because  he  has  preferred  his 
information.  This  case  has  been  sub- 
mitted to  a  grand  jury  of  the  country,  for 
it  is  an  indictment.  That  grand  jury, 
who  were  bound  to  turn  their  attention  to 
the  matter  set  forth  in  the  indictment, 
have  found  themselves  upon  their  con- 
sciences convinced  that  it  is  a  libel,  and 
they  have  sent  it  to  you  as  such.  Then 
where  is  the  wickedness  of  it  P  Twenty- 
three  gentlemen  of  the  grand  jury  of  the 
country  have  said  there  is  proper  ground 
to  submit  this  to  the  opinion  of  a  petty 


(a)  32  Geo.  8.  o.  60.  s.  2. ;  1  St  Tr.  N.S.  119. 
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JTiTT,  whether  the  publication  is  proved, 
ana  whether  the  matter  is  proyed.  Where 
is  the  wickedness  of  the  indictment  P 

I  will  now  tell  you  what  I  am  bound  in 
conscience  and  in  law  to  do.  With  regard 
to  the  second  count,  I  haye  already  stated 
to  you  there  are  matters  for  your  con- 
sideration. Upon  the  first  you  may,  per- 
haps, not  be  of  opinion  that  it  relates  to 
the  subject  set  forth  in  the  indictment, 
and  you  may  likewise  be  of  opinion  that 
what  is  said  as  to  the  declaration  of  Mr. 
CarliU  is  not  libellous,  but  a  mere  declara- 
tion of  matter  of  opinion.  If  that  is  your 
opinion  of  the  first  count  you  would  not 
find  the  defendant  guilty  upon  that.  But 
I  am  bound  in  law  and  in  conscience  to 
tell  you  as  solemnly  as  I  would  pronounce 
my  last  supplication  on  my  death  bed, 
that  this  libellous  matter  set  out  in  the 
second  count  is  a  most  atrocious,  most 
seditious,  most  mischieyous,  and  most 
dangerous  libel,  calculated  to  draw  His 
Majesty's  subjects,  those  persons  then 
in  insurrection  as  the  libel  states, 
into  actual  rebellion.  That  must  be 
the  tendency  of  it.  You  will  now  say 
whether  this  is  a  libel,  proved  as  it  has 
been  to  be  published  by  the  Defendant 
That  is  avowed.  You  will  say  whether 
he  is  guilty  of  the  offence  charged  in  this 
indictment. 

The  jury  consulted  together  at  five 
minutes  before  nine  for  a  short  time. 

The  Eecordeb:  There  is  one  matter 
that  has  escaped  me,  and  that  is  what  has 
been  the  fate  of  those  misguided  persons. 
When  any  person  sends  forth  dajigerous 
publications  of  this  description,  ought  he 
not  seriously  to  consider  whether  the 
deaths  of  those  misguided  men  whose 
lives  may  be  sacrificed  to  the  just  sentence 
of  the  law,  for  the  preservation  of  the 
public  peace, — whether  he  is  not  in  his 
conscience  answerable  for  those  lives  that 
may  be  sacrificed  P 

Foremcm  of  the  Jwry :  We  wish  to  retire. 

The  Recoeder  :  Would  you  wish  to  have 
a  copy  of  the  libel  proved  to  take  with 
youP 

A  copy  of  the  libel  was  handed  to  the 
foreman  of  the  jury. 

The  Becorder  :  That  is  the  copy  that 
was  proved  to  be  published  at  Oarliis's 
shop. 

The  jury  attended  by  an  officer  retired 
at  nine  o'clock. 

At  eleven  o'clock  the  Becorder  camo 
into  Court. 

The  Becosdeb:  Mr.  Clarke,  send  the 
officer  to  desire  the  jury  to  come  down. 

The  officer  went  to  fetch  the  jury. 

The  officer  returned,  and  stated  that  the 
jury  would  be  down  directly,  that  they 
were  coming  down ;  but  some  of  the  jary 
suggested  they  had  better  go  back  again. 


The  jury  returned  into  Court  at  10  minutes 
past  eleven. 

Forema/n  of  the  Jury:  We  are  agreed 
that  he  is  guilty  ofpublishing. 

The  Becorder  :  Tnat  is  all  he  is  charged 
with. 

AJv/ryman:  Merely  the  publication, (a) 
not  as  a  libel.  We  cannot  agree  upon  that. 
If  we  have  anything  to  do  with  the  deci- 
sion whether  it  is  a  libel  or  not,  we  cannot 
agree  upon  it. 

The  Becorder:  Your  verdict  must  be 
upon  the  indictment.    Is  he  guilty  P 

A  Jv/rymom :  Not  according  to  the  in- 
dictment. 

The  Becorder:  If  you  mean  he  is 
guilty— according  to  the  indictment  he  is 
gniltj, 

A  Juryman:  Not  according  to  the  in- 
dictment. 

The  Becorder  :  Then  you  are  not 
agreed.  I  sent  for  you  to  know  whether 
you  could  derive  any  assistance  from  the 
Court.  If  you  think  you  can  get  any 
advice  from  the  Court,  it  is  the  bounden 
duty  of  the  Court  to  give  you  that  advice. 
I  sent  for  you  for  that  purpose.  If  you  do 
not,  and  are  not  agreed,  you  must  retire. 
I  will  wait  here  another  hour.  If  you  do 
not  happen  to  be  agreed  in  your  verdict  at 
the  end  of  that  time,  I  must  receive  your 
verdict  in  the  morning. 

Defendant :  Can  i  be  permitted  to 
speak  P 

The  Becorder  :  No. 

A  Jmryma/n :  The  only  question  is 
whether  we  are  to  decide  whether  it  is  a 
libel  or  not.  One  or  two  of  the  jury  are 
not  satisfied  upon  that  head,  whether  it  is 
our  province  to  decide  whether  the  pobli^ 
cation  is  libellous  or  not. 

The  Becorder:  I  have  delivered  to  you 
that  which  the  law  calls  upon  me  as  part 
of  my  duty  to  deliver,  namely,  whether 
the  matter  set  forth  in  the  indictment  is  a 
libel  or  not.  Accordingly  I  have  spoken 
without  any  disguise,  xou  are  to  find  a 
verdict  upon  the  whole  case.  That  is  for 
you,  whenever  you  are  agreed.  If  you  are 
not  agreed,  you  will  retire.  I  will  wait 
here  another  hour,  or  receive  your  verdict 
in  the  morning  if  you  are  not  agreed. 

The  jury  again  retired. 

At  twelve  o'clock  the  Becorder  returned 
into  Court. 

The  Becorder  :  Send  for  the  jury,  and 
desire  them  to  come  in. 

The  officer  went  to  desire  the  jury  to 
come  down. 

The  jury  came  into  Court,  and  answered 
to  their  names. 

Officer:  Are  you  agreed  now  in  your 
verdict  P 


(a)  See  B,  v.    Woodfail,   20    St  Tr.   895 ; 
if.  V.  Dean  of  St,  Asaph,  21  St.  Tr.  95. 
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Foreman  of  the  Jury :  No. 

The  Recorder:  Do  you  wish  to  have 
any  informatron  from  the  ConrtP  The 
Court  is  ready  to  give  you  any  informa- 
tion, if  that  is  your  object. 

A  Juryman :  There  is  no  further  infor- 
mation than  what  was  asked  before. 

The  Recorder  :  Then  you  will  retire  to 
consider  of  your  verdict.  The  Court  will 
be  here  to-morrow  morning,  and  let  an 
oflficer  attend  the  jury. 

A  Juryman :  Is  there  any  possibility  of 
my  withdrawing  ?  I  cannot,  consistently 
with  the  oath  I  have  taken,  give  up  my 
opinion. 

The  Recorder:  I  must  have  a  verdict 
from  the  gentlemen  of  the  jury. 

A  Juryman :  I  am  willing  to  give  my 
reasons. 

The  Recorder  :  It  would  be  trespassing 
upon  tlie  duty  of  a  juryman  to  ask  him  to 
give  his  reasons  for  the  opinion  he  has 
formed.  I  have  no  right  to  ask  it,  and  I 
ought  not  to  hear  from  a  gentleman  of  the 
jury  his  reasons.  I  am  bound  to  suppose 
nis  reasons  are  conscientious  and  good. 
If  the  gentlemen  of  the  jury  are  not 
agreed  in  their  verdict,  they  must  return. 
I  shall  be  here  at  ten  o'clock  in  the 
morning. 

A  Juryman :  Are  we  to  be  kept  locked 
up  all  night  ? 

The  Recorder  :  If  you  are  not  agreed  in 
your  verdict,  the  Court  will  receive  your 
verdict  when  you  are  agreed.  The  Court 
will  be  adjourned  till  to-morrow  morning, 
and  you  will  then  give  your  verdict  if  you 
are  agreed. 

Defendant :  "With  regard  to  my'self 

The  Recorder  :  I  beg  you  will  not  in- 
terfere with  the  jury. 

Defendant :  As  to  my  appearance  in  the 
morning. 

The  Recorder  :  You  are  in  the  custody 
of  the  Court,  and  till  you  are  declared 
not  guilty  by  the  jury  you  will  remain  in 
the  same  custody. 

Defendant :  I  have  two  housekeepers  to 
ofler  as  bail. 

The  Recorder:  If  you  had  20,000 
housekeepers,  I  could  not  consistently  with 
law  send  you  away  from  the  custody  of 
the  sheriffs  in  which  you  now  are,  and 
from  which  I  cannot  deliver  you.  The 
jury  only  are  the  persons  who  can  deliver 
you. 

A  Juryman :  May  we  be  allowed  refresh- 
ments P 

The  Recorder:  Certainly  not,  sir,  ac- 
cording to  the  law  of  the  land. 

Foreman  of  the  Jury :  Nor  nothing  easier 
to  sit  upon  or  lie  down  P 

(A  noise  in  Court,) 

The  Recorder:  Does  anybody  know 
that  man?    Who  is  it  that  has  dared  to 


make  that  noise  P  If  anybody  will  ideu- 
tify  that  man,  I  will  send  him  to  Newgate 
instantly,  and  have  him  indicted  for  •  a 
contempt  of  Court.  Grentlemen,  you  must 
retire  to  consider  of  your  vercWct. 

A  Juryman :  We  have  no  ^e. 

Foreman  of  the  Jury :  One  of  the  jury  is 
not  well,  and  I  am  not  well  myself. 

The  Recorder  :  I  am  very  sorry  for  it. 
I  will  wait  here  another  hour. 

A  Juryman :  1  am  much  obliged  to  your 
Lordship.  I  hope  we  shall  be  able  to 
come  to  some  conclusion  before  that. 

The  jury  again  retired  at  ten  minutes 
past  twelve. 

At  one  o'clock  the  Recorder  again  came 
into  Court,  and  the  jury  were  sent  for. 

The  jury  came  into  Court,  and  answered 
to  their  names. 

O^er:  Are  yon  agreed  upon  your 
verdict  P 

Foreman  of  the  Jury:  No.  Will  you 
have  the  goodness  to  read  the  second  count 
of  the  indictment  P 

The  Recorder:  Certainly. 

Officer :  The  indictment  is  here. 

The  Recorder  :  Yes,  that  is  confined  to 
the  address  to  the  insurgent  agricultural 
labourers. 

(The  0ffi4^er  read  the  second  count.)  (a) 

The  jury  consulted  together  till  half- 
past  one  o'clock. 

Foreman  of  the  Jury :  We  must  retire  ; 
we  cannot  agree.  We  are  much  obliged 
to  your  Lordship. 

The  Recorder:  You  must  consider  of 
your  verdict. 

Wightman :  It  is  by  no  means  the  wish 
of  the  Crown  to  proceed  with  harshness 
towards  Mr.  OaAile,  If  he  will  be  here 
to-morrow,  as  he  said  he  had  two  house- 
keepers, ready  to  enter  into  security  for  his 
appearance 

Defendant:  One  of  those  gentlemen  is 
gone  who  was  one  of  my  bail,  and  the 
other  is  here,I  may  have  another  friend 

The  Recorder  :  What  is  the  amount  of 
the  present  recognizance  P 

Clark :  200Z.  for  the  defendant,  and  two 
sureties  in  lOOZ.  each. 

Defendant :  There  is  one  gentleman 
here,  Mr.  Julian  Kihhert. 

The  Recorder  :  Let  him  stand  forward. 
You  are  ready  to  continue  bail  for  this 
person's  appearance  to-morrow  at  the 
opening  of  the  Court  P 

Hibhert:  Yes,  my  Lord. 

The  Rbcobdeb:  Who  is  the  other  person 
sufficient  to  become  bail  in  lOOZ.  P 

Defendant:  The  other  is  retired.  This 
gentleman  will  be  bail  to  the  whole  amount 
required ;  he  is  quite  competent. 

The  Recorder:  If  the  Crown  consentfl 
to  it,  I  can  have  no  objection. 

(a)  See  above,  p.  466. 
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WiglUmcM :  Under  the  oircaniBtances,  I 
shall  consent  to  it. 

The  Begosdbb:  Take  his  bail  for  the 
enlarged  amount. 

Mr.  Htbb&ri  entered  into  a  recognizance 
of  2001,  for  the  defendant's  appearance  at 
ten  o'clock  this  morning. 

A  Juryma/n :  Will  your  Lordship  allow 
OS  five  minutes  more  to  consider? 

The  Eecordee  :  Certainly,  the  defendant 
mnst  not  go. 

Dtfendant:  No. 

The  jury  again  consulted  till  a  quarter 
before  two. 

Foreman  of  the  Jury:  We  find  the 
defendantguilty  on  the  second  and  third 
counts.  We  feel  much,  obliged  to  your 
Lordship  for  your  kindness  and  patience. 

The  Eecoedeb  :  The  defendant  must  now 
be  taken  into  custody.  The  jury  have 
given  their  verdict.  I  shall  give  judgment 
to-morrow.  If  there  be  any  grounds  on 
the  part  of  the  defendant,  on  which  he  can 
arrest  the  judgment,  it  will  be  open  to  him 
to  do  it  then.  I  shall  pass  the  sentence  at 
ten  o'clock.  Let  him  be  called  up  for 
judgment  then.  The  prisoner  stands 
committed. 

The  defendant  was  taken  into  custody 
and  left  the  Court. 


The  Sessions  House,  the  Old  Bailey, 
Tuesday,  11th  January  1831. 

The  Becobder  :  The  Court  will  not  re- 
quire the  defendant  in  the  last  case 
yesterday  to  come  up  for  judgment  till 
the  jury  are  dismissed.  I  cannot  think 
of  keepmg  the  jury  during  the  argument. 
It  may  last  some  time,  and  may  trespass 
upon  their  valuable  time. 

(At  half-past  seven  o'clock  the  Recorder 
came  into  Court.) 

The  Becordsr:  Is  the  defendant  Carlile 
in  Court,  and  are  the  counsel  for  the  pro- 
secution here  P 

The  JD^endant  came  into  Court. 

Officer:  Bichard  OarUle,  you  are  con- 
victed of  a  misdemeanor.  What  have  you 
to  say  for  yourself  why  the  Court  should 
not  give  judgment  upon  you  according  to 
lawP 

Defendant :  My  Lord,  the  first  point  to 
which  I  would  beg  leave  to  call  your 
Lordship's  attention  is  one  that  has  been 
suggested  to  me  in  relation  to  the  verdict, 
that  if  the  verdict  stands  on  the  record 
against  me,  such  verdict  has  not  been 

S resented  to  the  Court,  and  I  am  sure  the 
k)urt  cannot  disapprove  of  the  ground  I 
am  taking. 

The  Bbcokdeb  :  The  question  is  whether 
upon  the  indictment  you  have  any  ground 
to  say  that  that  indictment  is  insufficient. 


I  cannot  hear  what  has  been  suggested 
to  you,  nor  can  I  hear  evidence.  I  can 
only  hear  any  objection  to  the  legal 
frame  of  the  indictment,  or  to  the  want 
of  the  indictment  setting  out  any  indict- 
able ofience.    That  is  all  that  remains. 

Defendant :  1  am  instructed  that  the 
verdict  is  vitiated. 

The  Becobdeb:  I  have  nothing  to  do 
with  what  you  are  instructed.  Have  you 
any  objection  to  the  charge  made  upon 
the  face  of  the  indictment,  either  that  the 
indictment  does  not  convey  that  charge 
in  technical  and  legal  language,  or  that 
the  charge  contained  in  the  in£ctment  is 
not  cognizable  by  law. 

Defendant :  I  am  sure  if  your  Lordship 
will  hear  me  one  moment  you  will  be 
satisfied  it  is  a  proper  point. 

The  Becobdeb:  I  can  only  hear  you 
upon  those  points. 

Defendant :  I  understand 

The  Becobdeb:  I  have  nothing  to  do 
with  what  you  understand.  The  only 
points  you  can  ofier  to  the  Court  that  can 
Dear  upon  the  question  in  your  present 
situation  are  whether  the  indictment  is 
properly  conceived  upon  the  face  of  it, 
andL  whether  that  charge  upon  the  face  of 
the  indictment  is  a  charge  of  an  offence 
known  to  the  law.  Those  are  the  only 
points  upon  which  I  can  hear  you.  Any- 
thing you  can  urge  upon  those  points  it 
is  my  duty  to  hear  and  attend  to. 

Defendant:  My  Lord,  I  feel  some  diffi- 
culty. I  am  come  prepaj*ed  of  course  to 
speak  precisely  to  the  point. 

The  Becobdeb:  Unless  you  speak  to 
those  points  I  can  only  proceed  to  pass 
that  judgment  that  the  Court  awards. 
Those  are  the  only  points  upon  which  I 
can  hear  you  by  the  law  of  the  land. 

Defendant:  My  application  is  for  the 
respite  of  judgment  till  the  next  Sessions 
on  the  ground 

The  Kecobdeb  :  I  certainly  shall  not 
attend  to  any  application  of  that  sort. 
The  verdict  is  recorded  as  the  case  stands 
upon  the  face  of  the  indictment.  If  you 
have  anything  to  say  that  the  indictment 
is  insufficient  in  its  form,  or  does  not 
contain  a  charge  punishable  by  law,  I  will 
hear  you ;  and  unless  you  apply  yourself 
to  that  point  successfully,  I  can  hear 
nothing  else. 

Defrndavi:  I  will  proceed.  But  it  will 
save  the  time  of  the  Court 

The  Becobdeb  :  The  time  of  the  Court 
is  always  devoted  to  the  ends  of  justice, 
and  therefore  if  you  can  urge  anything 
that  can  show  that  this  indictment  is  either 
not  properly  conceived  in  form,  or,  if 
right  in  pomt  of  form,  does  not  convey 
any  charge  cognizable  by  law  and  punish- 
able by  law  upon  these  points  I  shall 
hear  you;  and  if  you  satisfy  the  Court 
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upon  those  points  it  will  be  not  their 
pleasure  bnt  justice  and  their  duty  to 
release  you  from  the  verdict  pronounced^ 

Befmdant:  You  object  to  hear  anything 
in  respite  of  judgment. 

The  Recorder  :  There  is  nothing  in  re- 
spite of  judgment.  There  is  in  arrest  of 
judgment. 

Drfcndant :  I  will  proceed  upon  the 
grounds  you  require. 

The  Recorder:  Upon  those  grounds  I 
shall  be  extremely  happy  to  hear  yon. 
You  hare  a  copy  of  the  indictment  P 

Defendant :  Yes,  I  have.  There  are 
three  points  which  I  have  again  to  urge 
on  the  attention  of  the  Court ;  one  of  the 
three  is  not  the  third  I  had  yesterday  to 
address  to  the  Court,  because  the  third  in 
that  case  has  been  dispensed  with  by  the 
verdict  that  has  been  given  on  the  indict- 
ment ;  of  course  setting  aside  the  first 
and  fourth  counts. 

The  Recorder  :  You  have  been  ac- 
quitted upon  the  first  and  fourth  counts. 
Upon  the  other  two  you  are  called  up  for 
judgment. 

Defendant :  I  proposed  yesterday  to 
make  an  objection,  and  I  mentioned  that 
objection  to  the  jury,  as  to  the  general 
legality  of  the  proceeding  in  a  case  of 
this  kind,  or  on  an  indictment  of  this 
kind ;  and  my  point  is  that  in  fact  there 
is  no  such  law  in  this  country  as  the  law 
of  libel.   That  which  has  been  stated  to  be 


so 

The  Recorder  :  That  is  a  new  discovery. 
Have  you  any  case  that  has  so  decided  P 

Defendant :  The  ground  on  which  I  am 
prepared  to  show  that  is — though  I  readily 
admit  it  is  new,  and  that  both  experience 
and  the  practice  of  the  Courts  generally 
have  been  against  me  for  the  last  160 
years.  Yet  if  the  practice  of  the  Courts 
that  has  existed  for  150  years  be  radically 
wrong 

The  Recorder:  Can  you  quote  any 
writer  on  the  law,  or  any  determined  case, 
which  says  that  the  crime  of  libel  is  not  a 
crime  punishable  by  lawP 

Defendant :  By  the  Common  Law  P 

The  Recorder  :  By  the  Common  Law  or 
statute  law  p 

Defendant :  There  is  no  statute  in  exis- 
tence that  defines  anything  to  be  the  law 
of  libel. 

The  Recorder:  There  are  statutes  in 
existence,  one  of  which  has  just  been  re- 
pealed, or  a  part  of  it,  namely,  that  a 
person  convicted  of  a  libel,  who  shall 
publish  a  libel  a  second  time,  shall  be 
Uable  to  transportation,  (a)  That  latter 
clause,  that  a  party  guilty  of  a  second 
libel  shall  be  liable  to  transportation,  haa 


(a)  60  Geo.  8.  and  1  Geo.  4.  c.  8.  s.  4. 
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been    repealed  (a),*    but  the    other 
remains,  and  is  in  the  statute  books. 

Defendant:  I  am  prepared  with  those 
statutes.  I  understand  that  such  a  statute 
did  pass  the  Parliament  in  the  latter  part 
of  the  reign  of  Oeorge  3,  adding  the 
punishment  of  banishment  to  the  former 
practices,  if  I  may  say,  of  the  Court. 

The  Recorder  :  Which  punishment  has 
been  repealed. 

Defendant :  But  these  statutes  do  not,  in 
themselves,  define  anything  as  an  offence 
of  Hbel. 

The  Recorder:  If  yon  admit  libel  is 
punishable  under  the  provisions  of  the 
statute,  show  that  this  is  not  a  libel,  and 
the  Court  will  be  very  glad  to  hear  you 
upon  this  point. 

Defendant :  Those  statutes  do  not  define 
anything  as  libel.  They  speak  of  libels  in 
general  terms. 

The  Recorder  :  If  they  speak  of  it  in 
general  terms,  it  is  your  task  to  convince 
the  Court  by  argument  that  this  is  not  a 
libel.  If  it  is  a  libel,  it  is  punishable  by 
the  statute.  Propose  to  tne  Court  any 
authority  whatever,  either  by  the  defim- 
tion  of  libel  at  Common  Law,  or  by  any 
decisions  of  any  sort,  or  any  dictum  of  any 
lawyer  whose  name  stands  as  a  text  autho- 
rity that  this  is  not  a  libel.  What  is  the 
definition  of  a  libel  ?  If  you  mean  to  say 
that  this  is  not,  do  yon  mean  to  contend 
that  any  publication  exciting  persons  to 
breaches  of  the  peace  and  violation  of  the 
law,  or  calling  upon  persons  to  resist  the 
law,  is  not  a  libel  P 

Defendant:  Yes;  I  can  go  as  far  as  to 
say  that  the  law  has  not  defined  anything 
to  be  libel. 

The  Recorder  :  There  is  no  writer  upon 
the  subject  who  has  not  defined  that  any 
subject  written  or  printed  that  shall  excite 
to  the  breach  of  the  peace  or  conspiracies 
is  unquestionably  a  libel.  Certainly  there 
is  no  one  lawyer  who  has  ever  written  who 
has  not  agreed  that  such  a  publication  is  a 
libel.  If  you  can  produce  me  any  contrary 
authority,  I  shall  be  bound  to  pay  it  every 
attention. 

Defendant:  It  is  necessary  to  go  into 
the  history  of  the  case. 

The  Recorder  :  No.  I  can  only  decide 
upon  the  mere  legal  signification  of  the 
libel,  and  not  whether  the  law  of  libel  is 
existing,  or  whether  this  case  is  a  libel  in 
point  of  fact.  The  jury  have  found  the 
fact. 

Defendomt :  I  may  take  this  as  a  fact  that 
the  indictment  refers  to  no  offence  against 
any  statute. 

Tbe  Becorder:  Yoq  take  that  for 
granted.    I  tell  yon  there  is  a  statute  that 


(a)  See  11  Geo.  4.  and  1  Will.  4.  c.  78.  s.  I. 
and  Statute  Law  Bevinon  Act,  1873. 
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pTmishes,  and  more  than  one  statute  that 
punishes,  the  offence  of  libel.  Pat  to  the 
Oonrt  what  you  conceive  the  offence  of 
libel,  and  then  show  that  your  conception 
of  the  offence  of  libel  is  warranted  by  any 
dictnm  of  any  text  writer  or  any  deter- 
mination of  any  court  of  justice,  and  the 
Court  will  consider  how  far  it  can  avail 
upon  the  present  occasion. 

Defendant:  The  two  statutes  on  the 
subject  of  libel  I  have  before  me.  One  is 
a  statute  prescribing  the  penalty,  and  the 
other  repealing  it,  and  that  leaves  the 
law,  as  far  as  statntes  are  in  question, 
precisely  as  it  stood  before  the  origin  of 
the  first  of  those  statutes. 

The  Becobdee  :  Upon  that  you  are  per- 
fectly mistaken .  The  first  of  those  statutes 
is  in  force,  excepting  the  punishment  of 
banishment  upon  the  second  conviction. 
It  is  in  force  as  to  the  punishment  for  a 
libeL  But  it  is  not  in  force  as  to  any 
second  conviction. 

Defendant :  1  allow  there  are  two  points 
in  the  original  statute.  One  was  the 
seizure  of  the  pamphlets  declared  to  be 
a  libel  in  the  possession  of  the  person,  and 
the  other  was  to  add  the  punishment  of 
banishment  to  it.  I  allow  that,  so  far 
the  repeal  is  a  partial  repeal  only,  there 
is  the  law,  of  course,  allowing  the  seizure 
of  copies  of  pamphlets  of  that  description 
without  any  crime  committed. 

The  Eecokdeb:  Without  any  crime 
committed.  It  would  be  a  frightful  law 
indeed  if  it  should  subject  a  man's  goods 
to  be  seized  without  any  offence. 

Defendant :  It  says  **  against  whom  ver- 
dicts have  been  had." 

The  Becordbb  :  Do  you  think  that  the 
Act  would  say  the  party  shall  be  subject 
to  the  seizure  of  his  goods,  and  allow  the 
verdict  to  stand  without  any  crime  com- 
mitted? 

Defendant:  I  know  in  the  former 
case 

The  Kbcoedeb  :  I  know  nothing  of  that 
case.  Did  the  former  case  say  that  a  libel 
was  not  punishable  by  law  P 

Defendant:  Certainly  not. 

The  Becobdeb:  On  the  contrary,  the 
whole  Court  of  Kings's  Bench,  which  com- 
prised four  of  the  judges  of  the  realm, 
who  acted  without  any  appeal  from  their 
authority — an  appeal  would  have  been 
from  them  to  the  House  of  Lords — so 
conceived  the  law  to  be  as  to  consign  you 
to  that  punishment  that  they  thought  was 
due  to  the  offence  of  libel.  Do  you  mean 
after  that  to  contend  that  a  hbel  is  no 
offence? 

Defendani:  I  could. 

The  Becobdeb:  I  should  be  very  pjre- 
sumptuous  if  I  was  to  say  that  the  decision 
of  the  King's  Bench  was  totally  unfoxmded. 


Defendant:  In  that  particular  respect 
the  practice 

The  Becobdeb  :  We  do  not  speak  of  prac- 
tice without  legal  authority.  The  law  is 
sensible  in  every  way.  Show  that  the 
practice  of  the  Court  to  punish  for  libels  is 
not  warranted  by  the  law  of  the  land,  and 
show  it  by  the  declaration  of  any  person 
looked  upon  as  legal  authority,  such  as 
Lord  Colce  and  other  judges  who  have 
written  upon  the  subject  of  the  law ;  show 
that  punishment  for  libel  has  been  deemed 
illegal,  or  show  by  any  decision  of  any 
court  of  law  or  that  a  libel  is  no  offence, 
and  the  Court  will  be  glad  to  hear  any 
such  declaration  of  law  or  any  such 
decision. 

Defendant :  1  grant  there  is  no  precedent 
for  what  I  am  now  urging. 

The  Becobdeb  :  I  cannot  hear  the  opin* 
ions  of  a  private  individual  that  the  practice 
of  the  judges  at  Common  Law  is  not  war- 
ranted.  I  cannot  take  your  opinion,  or 
the  opinion  of  any  other  person,  however 
high  he  may  stand,  that  the  Courts  have 
been  wrong  m  their  law.  If  that  is  all  you 
have  to  urge  it  as  a  waste  of  time. 

Defendant :  I  have  other  matters  to  urge. 
I  conceived  that  was  a  strong  case.  I 
understand  that  the  Court  has  the  power 
of  making  a  precedent,  if  it  is  founded 
upon  legal  argument. 

The  Kecokdee  :  Show  me  any  principle 
of  law  acknowledged  by  any  text  writer,  or 
any  decision  of  a  court  of  justice  before 
which  a  question  of  libel  has  been  brought, 
and  by  which  it  has  been  condemned  or 
controverted,  and  I  shall  certainly  hear  it 
with  great  respect,  and  give  such  judgment 
as  I  am  called  upon  to  give.  Or  if  I  think 
there  is  anything  upon  the  point  of  law 
to  refer  to  the  judges  for  ftirther  considera- 
tion, I  shall  do  it.  But  upon  the  mere 
speculative  opinion  of  yourself,  or  a  person 
of  the  highest  rank  in  the  kingdom,  if  it 
is  not  the  law,  I  certainly  cannot  pay  any 
respect  to  it. 

Defendant:  I  will  not  press  the  point 
any  further  than  to  say  that  the  ground  I 
was  about  to  take  was  as  to  the  law  and  the 
practice,  and  to  show  that  the  practice  had 
not  been  consistent  with  itself,  and  had 
varied  from  time  to  time. 

The  Becobdeb  :  The  practice  is  this :  the 
punishment  inflicted  for  libel  is  different 
upon  every  conviction.  Eveiy  sentence 
will  depend,  as  it  were,  upon  every  case. 
I  daresay  that  the  practice  must  be  varied, 
because  the  circumstances  of  every  offence 
must  vary  in  itself ;  they  cannot  always  be 
one  and  the  same ;  and  therefore,  as  to  the 

?ractice  I  can  hear    nothing   about   it. 
'alk  to  the  Court  of  legal  principles,  and 
the  Court  will  attend  to  you, 

D^endant :  Upon  that  point  it  would  be 
in  vain  to  struggle,  and  I  submit.    The 
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next  point  is  what  you  decided  yesterday 
with  regard  to  the  imperfection  of  the 
indictment,  that  the  charge  was  not  suffi- 
ciently set  forth.  If  you  dismiss  that  as 
you  did  yesterday  I  will  not  press  it 
further. 

The  Recorder  :  The  Court  will  be  glad 
to  hear  you  point  out  any  informality  in 
the  charge,  as  it  stands  upon  the  face  of  the 
indictment,  not  showing  an  offence  punish- 
able by  law.  The  charges  are  in  the 
second  and  third  count. 

Defendant :  The  complaint  I  have  to  make 
is  as  to  the  informality  of  the  indictment, 
that  it  did  not  specify  the  publication  in 
the  way  in  which  it  ought  to  have  done  for 
the  understanding  of  the  individual  upon 
trial.  As  far  as  the  evidence  has  gone 
of  publication,  I  understand  it ;  but  upon 
the  reception  of  the  indictment  it  could  not 
come  to  my  knowledge  what  was  the 
specific  charge  against  me.  There  is  no 
reference  to  any  publication  by  name,  or 
the  manner  of  it.  It  is  not  said  whether  it 
was  spoken,  or  read,  or  printed.  That, 
I  think,  is  a  sound  objection  to  the  validity 
of  the  indictment  itself.  That  is  one  of 
the  pleas  I  put  forward. 

The  Recorder  :  Do  you  mean  to  say  if 
the  indictment  avers  that  a  person  has 
published  certain  libellous  matter,  that 
that  is  not  legally  set  forth  unless  the  title 
of  the  publication  is  inserted  in  the  body  of 
the  indictment  ? 

Defendant :  Unless  it  be  stated  to  be  a 
printed  paper,  and,  if  it  has  a  title,  the  title 
should  be  stated. 

The  Recorder  :  Have  you  any  decision 
of  any  Court  to  support  that  allegation  of 
yours? 

Defendant :  No,  and  that  was  the  reason 
I  asked  for  time.    I  have  sent  for  a  legal 

fmtleman,  and  have  seen  an  attorney,  and 
wish  to  get  legal  advice  upon  the  subject. 
He  said  there  was  not  time  to  get  it  now, 
and  therefore  he  wished  me  to  have  the 
judgment  respited. 

The  Recorder  :  There  is  no  legal  assist- 
ant you  could  have  called  that  might  not 
have  decided  that  point,  and  furnished  any 
argument  that  could  apply  to  the  case,  that 
could  not  have  been  in  the  reach  of  any 
legal  mind  in  ten  minutes,  as  well  as  ten 
years.  It  was  your  duty  when  the  verdict 
was  returned  to  get  that  assistance. 

Defendant :  1  have  been  expecting  to  be 
called  every  hour. 

The  Recobdee  ••  If  I  saw  anything  in  the 
objection  it  would  bo  my  duty  to  give  you 
time  and  every  assistance.  I  heard  the 
objection  before,  and  if  I  thought  there 
had  been  anything  in  it  I  would  have 
given  you  time  for  assistance  ;  and  in  say- 
ing that  the  indictment  could  not  be  sus- 
tained, you  will  do  me  at  least  the  justice 
to  say  that  I  put  it  to  the  jury  with  re- 


spect to  two  of  the  counts,  that  there 
might  be  reasonable  ground  for  them  to 
say  that  those  two  counts  were  not  proved 
in  evidence.  It  seems — it  being  suggested 
to  them  that  they  might  fairly  entertain 
reasonable  doubts  whether  those  were 
properly  proved  before  them — they,  in 
obedience  to  the  suggestion  that  the 
Court  held  out,  thought  they  were  not 
sufficiently  expressed  and  delivered  you 
from  those  two  counts. 

Defendant:  The  same  objection  applies 
to  the  fourth  as  the  two  that  I  now  state. 

The  Recorder:  I  will  hear  what  you 
have  to  say  upon  it. 

Defendant:  I  have  nothing  further  to 
urge  than  the  imperfection  I  mentioned, 
that  it  applies  to  the  two  on  which  the 
verdict  is  entered  as  well  as  to  the  others. 

The  Recorder:  We  are  talking  of  the 
two  upon  which  the  verdict  is  entered. 
Have  you  any  decision  to  show  that  any 
Court  has  said  that  if  any  party  is  charged 
with  having  published  any  work  to 
which  there  is  a  title  affixed,  that  title 
should  be  set  forth  ?  Have  you  any  de- 
cision of  any  Court  to  show  that  that  has 
been  held  a  legal  objection  to  a  charge  ? 

Defendant :  I  have  not,  but  I  Imow  the 
courts  of  law  have  been  very  particular  as 
to  the  strict  setting  forth  of  the  offence. 

The  Recorder  :  No  doubt. 

Defendant:  There  is,  I  conceive,  an 
imperfection  in  the  indictment,  and  I 
leave  it  to  your  Lordship's  judgment. 

The  Recorder  :  The  charge  is  you  have 
published,  or  caused  to  be  published,  a 
certain  pamphlet  or 

Defendant :  It  is  not  called  a  pamphlet. 

Wightman :  It  is  called  a  libel. 

The  Recorder:  Which  is  set  forth  in 
the  language  of  the  publication  itself, 
which  is  said  to  contain  libellous  matter. 
That  is  the  charge.  The  question  is 
whether  that  charge  is  true,  .whether  the 
libel  is  set  forth  or  not.  The  publication 
is  said  to  be  libellous.  The  only  question 
is  whether  the  matter  contained  in  it  is 
libellous  or  not.  What  the  publication 
was  is  perfectly  well  known,  and  you  do 
not  pretend  not  to  know  it.  You  have 
justihed  it,  but  the  question  is  whether 
there  is  a  crime  set  forth  upon  the  re- 
cord. It  says  you  have  published  certain 
libellous  matter,  and  that  is  set  out.  If 
it  is  not  true  that  you  have  published 
the  libellous  matter  there  charged,  the 
jury  were  the  persons  to  judge  <rf  that 
fact  whether  you  had  sent  it  forth.  You 
admit  that  you  have  sent  it  forth  and  sent 
it  out  to  the  public.  Then  the  only  thing 
that  remains  is,  is  that  matter  alleged  to 
be  libellous  so  or  not  P  That  is  a  matter 
for  the  consideration  of  the  Court 

Defendant :  1  will  not  urge  that  matter 
further  if  your  Lordship  shall  say  that  Uie 


601] 


2%e  King  against  Richard  CarlUe,  1831. 


[602 


word  libeUons  in  the  English  law  signifies 
an  offence,  or  is  an  offence.  I  do  not 
understand  the  word  libel  to  be  significant 
of  an  offence. 

The  Becobdeb:  I  will  tell  yon  the 
legal  definition  of  it.  Anj  publication, 
eiUier  by  writing  or  speaking,  that  shall 
haye  a  tendency  to  procure  a  breach  of 
the  peace  and  excite  persons  to  offend 
the  laws  of  the  country ;  and  a  tendency 
to  create  tumult  and  excite  persons  to 
rebellion  and  opposition  to  the  law,  is 
most  unquestionably,  and  I  can  entertain 
no  doubt  of  it,  an  offence  panishable  by 
fine  and  imprisonment,  and  formerly 
punishable  by  pillory.  But  that  has  been 
repealed.  That  is  confined  to  penury  or 
subornation  of  perjuiy,  of  which  there  is 
no  charge  against  you. 

Defendant:  I  will  waive  the  further 
discussion  of  that  point.  I  must  submit 
to  your  Lordship. 

The  Bbcokdsr:  I  said  most  solemnly 
and  decidedly  upon  the  trial  that  it  was 
my  opinion,  which  I  was  bound  to  declare, 
I  haye  had  an  opportunity  to  turn  it  in  my 
mind,  and  the  more  I  consider  of  it  the 
more  firmly  conyinced  I  am  that  the 
decision  I  mentioned  to  the  jury  was 
founded  upon  legal  principles,  which  I 
should  have  deserted  my  duty  and  offended 
against  the  situation  I  hold  if  I  had 
not  so  declared  it  to  be  ;  and  I  now  hold 
the  same  opinion,  and  that  opinion  I 
think  unchangeable.  I  do  not  think  any- 
thing I  can  hear  can  change  it,  and  at 
the  same  time  I  am  very  ready  to  hear 
anything  you  have  to  say. 

JD^evMant:  Your  Lordship  recollects 
what  I  said  to  the  jury  as  to  the  origina- 
tion of  the  law  of  hbel. 

The  Becobdeb  ;  Can  you  tell  me  when 
the  law  of  libel  originated  P 

DefendarU:  I  find,  according  to  my 
reading,  it  originated  in  the  Star 
Chamber. 

The  Becobdeb  :  It  was  known  long  be- 
fore the  Star  Ctamber  was  in  operation. 
Whenever  the  power  of  writing  has  ex- 
isted the  law  of  libel  accompani^  it. 

Defendant:  It  scarcely  existed  in  this 
country  before  the  time  of  Henry  8. 

The  Becobdeb  i  Never  mind,  if  it  ex- 
isted at  all.  Any  violation  of  the  law 
calls  for  the  punishment  of  the  law. 
Whenever  the  power  of  writing  has  ex- 
isted, any  writmp;  of  that  sort,  or  any 
printing  or  publishing  lon^  before  the 
Star  Chamber  was  in  operation,  any  pub- 
lication of  that  sort,  must  necessarily 
constitute  an  offence  against  the  law  of 
the  land. 

Defendant :  1  will  come  to  the  third  point. 
That  relates  to  the  verdict  itself,  and  the 
circumstanceB  that  appeared  in  Court  in 
relation  to  it. 


The  Becobdeb  :  It  is  upon  the  record  P 
Is  it  upon  the  face  of  the  mdictment  P  If 
it  is  not,  I  cannot  hear  it. 

Defendant :  The  point  I  have  to  urge  is 
upon  the  record ;  as  the  assumed  verdict,  I 
will  say.  is  on  the  record.  It  forms  a  part 
of  the  record  and  I  have  a  right  to  speak 
to  it. 

The  Becobdeb  :  Tell  me  upon  what  part 
of  the  indictment  there  is  any  defect. 

Defendant:  The  defect  is  this,  that  a 
full  Court  has  not  received  the  verdict. 

The  Becobdeb:  I  have  nothing  to  do 
with  that.  Tell  me  if  there  is  any  defect 
upon  the  face  of  the  record.  There  is  the 
record,  and  tell  me  where  any  objection  of 
that  sort  applies. 

Defendant :  If  I  may  be  allowed  the  use 
of  the  record. 

The  Becobdeb  :  Hand  it  over. 

Oficer:  It  contains  only  the  finding  of 
the  jury. 

The  Becobdeb  :  If  the  defendant  can  find ' 
anything  to  found  his  objection  upon  he 
may  do  so. 

Olarle :  It  is  not  upon  the  indictment. 

The  Becobdeb  :  The  gentleman  who  has 
tho  custody  of  the  record  says  there  is 
nothing  that  can  arise  upon  the  face  of  the 
indictment.    Would  you  wish  to  see  it  P 

Defendant :  I  have  not  seen  the  record. 

The  Becobdeb  :  Take  it  into  your  pos- 
session, and  say  if  there  appears  anything 
of  the  sort  you  insist  upon. 

The  indictment  was  handed  to  the  de- 
fendant. 

Defendant:  1  understand  the  law  re- 
quires the  verdict  to  be  written  upon  ike 
record  as  a  part  of  the  record. 

The  Becobdeb  :  I  suppose  that  is  upon  it. 

Defendant :  I  do  not  find  it. 

The  Becobdeb  :  Then  it  is  entered  in  the 
proceedings  of  the  Court,  and  will  be  en- 
tered upon  the  record. 

Clerk :  It  is  entered  in  the  book — "  the 
verdict  of  the  jury  was.  Guilty  on  the  2nd 
and  3rd  counts  of  the  indictment,  and  Not 
Ghulty  upon  the  1st  and  4th.'' 

The  Becobdeb  :  That  is  the  verdict  that 
will  be  entered  up  when  it  is  completed. 
At  present  it  exists  in  paper  only.  Some 
time  must  be  allowed  to  the  officer  of  the 
Court  to  complete  it  upon  the  parchment; 
^lat  is  only  an  entry  or  the  verdict. 

Defendant :  In  the  case  of  The  King  v; 
Jane  Ca/rlile,  my  own  wife,  the  entry  of 
the  verdict  in  the  record  was  imperfect,  and 
on  the  showing  of  the  imperfection  of  the 
entry  the  indictment  was  quashed.  There 
were  three  counts  on  the  record.  The 
entry  of  the  verdict  was.  Guilty  on  both 
counts.  A  motion  was  made  to  show  that 
it  was  a  doubtftil  entry  as  to  the  further 
prooeedings,  as  but  two  counts  were  men* 
tioned  and   three  were   found.     There-^ 
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fore  it  was  held  to  be  a  valid  objection,  and 
the  indictment  was  quashed. 

The  Recobder  :  Can  you  assimilate  this 
case  to  that?  The  entry  upon  the  only 
record  that  yet  exists  is  this :  There  are 
four  counts.  You  are  found  to  be  Not 
Guilty  upon  the  1st  and  4th  counts,  and 
you  are  found  to  be  Guilty  upon  the  2nd 
and  3rd.  Is  there  not  a  complete  verdict 
npon  all  the  four  counts  ? 

Defendant:  Before  a  motion  for  arrest 
of  judgment  can  be  made,  it  should  be 
entered  upon  the  record. 

The  Recorder:  You  are  misinformed. 
It  is  impossible  that  the  records  can  be 
completed  while  the  business  is  going  on. 
The  entry  is  the  entry  of  the  oflBcer  of  the 
Court  of  what  has  passed  from  the  jury  to 
the  Court.  The  entry  is  in  existence,  and 
no  other  can  be  in  existence  till  there  is 
BuflBcient  time  for  the  business  of  the  Court 
to  be  completed ;  otherwise  the  business 
of  the  Court  would  be  twice  as  long  as  it 
is,  if  we  were  to  stay  to  enter  the  verdict 
upon  the  parchment.  The  verdict  recorded 
is  the  same  as  it  is  entered  in  the  book  of 
the  Court — that  entry  you  have  heard  read. 
It  is  a  complete  entry  of  the  adjudication 
by  the  jury,  I  believe.  You  cannot  allege 
by  looking  at  the  indictment  that  there 
are  more  than  four  counts.  There  must 
be  four  adjudications.  There  is  the  ver- 
dict of  the  jury  that  the  first  count  is  not 
proved,  nor  the  fourth ;  the  second  is 
proved  and  the  third ;  then  there  is  a 
complete  verdict  of  the  jury  to  the  four 
counts. 

Defendant :  1  understand  your  Lordship 
to  decide  that  it  is  not  necessary  in  the 

§  resent  state  of  the  business  that  the  ver- 
ict  should  be  entered  on  the  record  itself, 
and  my  reason  for  mentioning  it  is  that 
the  law,  I  believe,  requires  that  the  ver- 
dict shall  be  delivered  to  the  Court  itself, 
as  I  understand  it. 

The  Recorder  :  Unless  it  appears  upon 
the  record  itself.  I  have  told  you  over 
and  over  again  I  can  hear  nothing  but 
what  stands  upon  the  record.  Point  out 
to  me  anything  upon  the  record  that  you 
can  say,  upon  legal  principle,  invalidates 
a  charge  existing  against  you,  and  upon 
which  yon  have  been  convicted. 

Defendant:  I  fear  your  Lordship  does 
not  perceive  the  point. 

The  Recordbr:  I  perceive  it  perfectly 
well.    I  understand  yon  completely. 

Defendant :  That  there  should  have  been 
two  justices  in  Court. 

The  Recorder:  I  have  nothing  to  say 
to  that.  Point  out  to  me  anythmg  npon 
the  record  that  is  ground  for  it,  and  I  will 
hear  yon. 

Defendant :  I  have  nothing  more  to  say 
npon  this  record. 


The  Recorder:  You  have  nothing  to 
say  why  judgment  should  not  be  passed. 

Defendant:  I  have  a  claim  npon  yonr 
Lordship  for  a  few  observations. 

The  Recorder:  No,  except  npon  the 
point  before  the  Court,  whether  the  offence 
is  correctly  charged  upon  the  face  of  the 
indictment.  Upon  that  I  will  hear  yon 
to  the  end  of  time,  but  npon  no  other 
subject. 

Defendant :  I  am  debarred  from  saying 
anything. 

The  Recorder  :  No  more  than  any  other 
subject  of  the  realm. 

Defendant :  I  do  not  allege  it  to  be  im- 
proper, but  I  say  I  am  excluded  from 
carrying  the  point 

The  Recorder  :  Have  yon  any  other  ob- 
jection to  the  conviction  P 

Defendant:  Yes,  I  have  to  the  verdict 
itself. 

The  Recorder:  Is  not  the  verdict  a 
verdict  of  Guilty  on  one  part,  and  Not 
Guilty  upon  the  other  P 

Defendant :  I  feel  desirous  of  not  intro- 
ducing improper  matter.  That  is  the  diffi- 
culty under  which  I  now  labour. 

The  Recorder  :  That  is  a  difficulty  with 
any  man  who  has  not  any  proper  matter 
to  introduce. 

Defendant :  I  have  stated  the  imperfec- 
tions in  the  indictment  and  in  the  law. 

The  Recorder:  If  it  did  not  occur  to 
yon  at  the  time,  but  does  occur  now,  that 
the  charge  is  not  a  charge  sustained  by 
law — though  I  have  alreacfy  said  that  what 
I  have  yet  heard  is  not  satisfaotory  upon 
that  point — if  it  occurs  to  yon  now  that 
there  is  anything  in  yonr  mind  npon  that 
point,  and  any  authority  yon  can  intro- 
duce to  the  knowledge  of  the  Court  to 
show  that  that  which  is  alleged  to  be 
libellous  is  not  properly  alleged,  or  that 
libel  is  not  a  crime  punishable  by  law, 
though  you  have  already  urged  it,  if  yon 
have  anything  further  to  urge  npon  those 
points,  and  any  authority  to  produce 
either  from  text  writers  or  any  decisions 
npon  the  point  of  law,  I  shall  OQ  happy  to 
hear  yon. 

Defenda/nt:  1  am  not  prepared  to  show 
any  case  of  that  kind.  I  was  proceeding 
to  a  general  ground.  I  made  an  ob^'ection 
to  the  setting  forth  of  the  publication.  I 
have  no  particular  case  by  which  to  verify 
it.  I  suggested  that  as  an  imperfection 
to  the  Court. 

The  Recorder:  Haye  yon  any  farther 
argument  to  suggest  npon  it  P 

Defenda/nt:  With  regard  to  what  m&j 
be  termed  mitigation  of  the  sentence,  is 
that  part  a  part  of  it  P 

The  Recorder  :  That  we  haye  nothing 
to  do  with.  If  the  crime  is  properly  al- 
leged and  proyed,  mitigation  of  the  sen- 
tence is  not  a  thing  that  the  party  can  be 
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heard  upon  in  point  of  law.  That  mnst 
rest  with  the  discretion  of  the  Conrt  be- 
fore whom  the  party  is  conyicted.  The 
garty  conyicted  has  nothing  to  say  to  the 
ionrt  upon  it,  but  a  general  supplication 
that  he  may  be  mercimll^  treated. 

Def&ndant :  The  practice  of  the  higher 
courts  you  are  sensible  is,  and  therefore  I 
speak  of  it,  that  we  are  allowed  to  speak 
upon  the  subject  of  mitig^ation  of  sen- 
tence. 

The  BscoBDEB  :  No  doubt  in  the  higher 
courts  you  are  allowed  to  speak  in  mitiga- 
tion of  sentence.  But  you  are  now  called 
upon  show,  and  that  was  the  poiut  you 
meant  to  urge  to  the  Court,  that  the  charge 
against  you  was  imperfect  and  ought  not 
to  be  attended  to.  In  the  higher  courts 
you  know  when  there  is  anything  men- 
tioned in  mitigation  of  sentence,  it  is 
submitted  in  the  shape  of  affidayit.  But, 
howeyer,  the  Court  will  hear  you  as  to 
any  mitigation  of  the  sentence.  The 
Court  haye  already,  so  far  as  they  haye 
heard,  been  fully  put  in  possession  of  this 
charge.  It  has  been  properly  made  in 
form,  and  properly  adjudged  upon  by  the 
jury.  Then  the  only  question  is,  have  you 
anything  further  to  say  upon  the  subject 
whether  judgment  should  not  be  entered 
up  against  you  P 

Defendant :  1  will  only  refer  to  a 
subject  that  I  fear  the  Court  has  not 
rightly  understood.  I  refer  to  it  because 
I  haye  been  instructed  there  is  a  fatal 
objection 

The  Bbcordeb  :  I  will  hear  nothing 
about  what  you  are  instructed.  Produce 
me  any  principle  of  law  or  any  decision 
of  a  court  of  justice  that  this  yerdict  is 
imperfect,  and  that  you  ought  not  to  re- 
ceiye  judgment. 

Defendant :  It  is  possible  that  the  Court 
may  commit  an  error,  and  if  an  error  is 
committed 

The  Becobdeb  :  If  an  error  is  com- 
mitted, you  must  apply  to  the  Court  of 
Error.  You  must  apply  to  the  Attorney' 
General,  suggesting  tke  cause  of  error, 
and  apply  to  him  for  a  writ  of  error  to 
go  into  another  court. 

Defendant:  I  will  reserve  myself  upon 
that  point,  and  speak  in  mitigation  of  the 
sentence  of  the  Court. 

Wightma/n :  I  understand  your  Lord- 
ship to  say  there  is  nothing  urged  that 
calls  for  an  answer  firom  me. 

The  Becobdeb  :  I  have  not  heard  any- 
thing yet  that  calls  upon  you  for  an 
answer. 

D^endant:  I  give  up  all  farther  ob- 
jections upon  the  recoixl  upon  that  sug- 
gestion you  have  made,  that  I  must  apply 
to  another  aathority  for  a  writ  of  error. 
Now  I  asked  your  liordship  if  you  will  be 
pleased  to  receive  from   me  any  argu- 


ment or  any  showing  of  any  kind  in  miti- 
gation P 

The  Becobdeb  :  I  will  hear  what  you 
have  to  say  before  I  hear  any  other 
person  in  aggravation  of  the  sentence. 

Defendant:  It  was  objected  yesterday 
that  what  I  was  about  to  offer  was 
not  matter  of  evidence  for  the  jury. 
Though  it  might  have  been  correct  in 
point  of  law,  I  think  the  same  matter  I 
was  prevented  offering  to  the  jury  would 
be  proper  matter  for  your  Lordship  now, 
ana  matter  going  to  abate  the  c^eneral 
allegations  of  the  indictment  and  show 
satisfactorily  why  I  could  not  have  been  in 
possession  of  that  state  of  mind  charged 
upon  the  record,  and,  I  think,  fairly 
seems  matter  for  your  Lordship's  con- 
sideration. 

The  Becobdeb:  The  jury  have  found 
you  had  these  intentions  that  the  indict- 
ment alleged. 

D^endcmt:  Suppose  the  jury  to  have 
found  that.  I  understand  any  matter  not 
fit  for  the  jury  is  fit  for  the  consideration 
of  the  judge  who  is  to  pass  the  sentence  of 
the  Court. 

The  Becobdeb  :  If  you  have  anything  to 
offer  in  mitigation  of  the  judgment  of  the 
Court,  I  will  hear  you. 

Defendant :  Your  Lordship  will  remem- 
ber that  in  addressing  the  jury  I  showed 
that  such  acts  as  are  charged  in  my  know- 
ledge in  this  indictment  were  not  known, 
as  far  as  public  report  goes,  to  the 
authorities  of  the  country  at  the  time  they 
were  charged. 

The  Becobdeb:  Which  the  iury  have 
negatived,  and  the  evidence  entitled  them 
to  negative  it,  because  Btts  Majesty's  Pro- 
clamation was  the  •23rd  of  November,  and 
your  publication,  poisonous  and  dreadful 
as  it  was,  and  with  all  the  bad  tendencies 
belonging  to  it,  was  published  four  days 
aftewards. 

Defeiida/nt :  I  have  this  to  say  in  con- 
nexion with  that,  I  am  not  in  the  habit  of 
seeing  the  Ckusette  in  which  that  Procla- 
mation was  published,  and  the  article 
published  on  the  27th  was  written  by 
me  on  the  25th,  if  not  so  early  as  the  24th ; 
and  my  conviction  at  this  time  is  that 
there  is  a  great  possibility  upon  the  face 
of  the  dates  that  I  knew  nothing  on  the 
24th  or  25th  of  the  publication  of  the 
Eang*s  Proclamation  on  the  23rd. 

The  Becobdeb:  I  cannot  say  what 
weight  is  to  be  attached  to  that  witn  a  man 
who  is  noticing  publications  of  all  sorts  and 
all  kinds. 

Dffendant:  I  should  like  to  call  the 
attention  of  the  Court  to  what  I  was  about 
to  read  to  the  Conrt,  because  I  am  sure 
your  Lordship  will  see  I  am  in  possession 
of  matter  here  on  which  my  knowledge 
was  founded,  and  which  goes  clearly  to 
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abate  the  allegations  of  the  indictment. 
It  is  submitted  to  the  merciful  considera- 
tion of  the  Court.  It  may  not  be  conso- 
nant with  the  practice  of  the  Court ;  but  it 
is  the  only  ])oint,  unless  I  may  be  allowed 
to  refer  to  what  passed  in  reference  to  the 
jury.  I  have  no  other  matter  to  offer, 
except  what  appears  here  as  matter  of 
public  report  throughout  the  month  of 
Kovember  and  down  to  a  later  date  than 
my  publication.  I  thought  it  important  to 
offer  to  the  jury;  and  if  it  had  been 
offered,  I  think  the  verdict  would  have 
gone  the  other  way. 

Wightmayi :  1  should  be  sorry  to  urge 
anything  against  what  the  Court  may 
think  proper. 

The  Recorder  :  This  is  an  objection  to 
what  was  offered  as  evidence.  The 
Court  see  no  reason  to  think  they  were 
wrong  in  rejecting  the  evidence  proposed. 
It  was  evidence  that  was  not  admissible. 
It  was  not  evidence  at  all. 

Defendant:  1  read  it  as  language 
entitled  to  the  consideration  of  the  Court, 
calculat<jd  to  influence  the  Court  in  my 
favour.  I  offer  it  as  a  matter  which  I 
think  the  Court  may  injustice  to  me  hear, 
and  I  will  be  as  brief  as  possible. 

The  Recokder  :  The  Court  do  not  mean 
to  accept  of  any  favour  from  you.  If 
what  you  offer  can  legally  be  offered,  the 
Court  are  bound  to  hear  it.  As  to  these 
papers,  they  must  be  verified  by  affidavit 
before  they  can  take  them  as  existing 
papers  of  the  nature  that  they  purport  to 
be. 

Wight7nan:  I  would  be  content  to 
waive  that.  But  the  difficulty  that  I  feel 
is  hearing  a  quantity  of  matter  from 
contemporaneous  documents  which  he 
produces,  and  of  which  he  has  no  proof. 

The  Recorder  :  You  may  bo  content  to 
waive  the  objection ;  but  the  Court  have 
a  duty  to  perform  in  the  course  of  their 
proceedings,  and  according  to  that  duty 
they  cannot  permit  these  pa{>er8  to  be 
read  in  mitigation  of  judgment;  unless 
I  am  satisfied  that  they  are  papers  that 
really  existed,  of  the  nature  and  of  the  date 
they  are  alleged  to  be  I  cannot  take  them. 
Do  you  wish  that  the  defendant  should 
authenticate  them  P 

Defendant :  I  will  make  an  affidavit  of 
them. 

The  Recorder:  The  Court  cannot,  in 
pursuance  of  their  duty,  let  them  be  read 
unless  they  are  papers  existing  and  of  the 
nature  that  the  defendant  states. 

Defendant :  Will  your  Lordship  be  satis- 
fied with  my  affidavit  upon  that  subject  P 
I  have  friends  in  Court  who  will  testify- 
also  ;  they  read  the  same  papers. 

The  Recorder  :  I  cannot  let  yon  go  and 
fish  for  evidence.     It  ought  to  have  been 


done  before.  You  should  have  come  pre- 
pared with  affidavits  respecting  them. 

Defendant:  My  own  affidavit  may  be 
made  in  a  moment  upon  the  subject,  and  I 
leave  the  papers  in  the  possession  of  the 
Court. 

The  Recorder  :  Do  you  mean  to  offer 
these,  supposing  they  were  properly 
identified  by  affidavit,  as  the  opinions  of 
other  persons  P 

Defendant:  I  offer  them  to  show  that 
the  whole  tenor  of  the  publications  of  the 
month  of  November  did  correspond  with 
my  allegations  in  the  matter  indicted,  that 
the  agricultural  labourers  were  not  known 
to  be  the  incendiaries  up  to  the  time  of  the 
26th  or  26th  of  November. 

The  Recorder  :  But  the  libel  you  insert 
in  your  publication  was  so  known. 

Defendant:  Not  to  the  agricultural 
labourers. 

The  Recorder:  It  is  the  "Insurgent 
Agricultural  Labourers." 

Defendant : "  Insurgent "  is  distinct  from 
incendiaries. 

The  Recorder  :  What  are  the  **  Insurgent 
Agricultural  Labourers  "  but  persons,  you 
say,  who  are  not  proved  to  be  incendiaries  P 
But  yon  advise  them  to  go  on  and  resist, 
even  to  death  P 

Defendant :  1  considered  those  insurgents 
described  by  Mr.  Twyford. 

The  Recorder  :  I  do  not  know  what  you 
might  consider.  I  only  speak  of  what  you 
have  published.  You  have  addressed  them 
as  "insurgent  Agricultural  Labourers," 
and  have  given  certain  advice  to  them,  con- 
tained in  that  publication. 

Defendant:  "Insurgent"  and  "insur- 
rection "  are  different. 

The  Recorder  :  I  do  not  know  the 
difference.  An  insurgent  is  a  person  who 
occasions  insurrection,  and  insurrection 
cannot  exist  without  insurgents  to  occasion 
it.  There  were  persons  whom  you  profess 
to  know  to  be  insurgent  agricultural 
labourers,  and  it  is  the  insurgent  that 
you  encourage  to  resist,  death  to  death. 

Defendant :  Then,  by  way  of  mitigating 
what  your  Lordship  now  puts  upon  the 
article  charged,  I  would  refer  my  definition 
of  the  word  "insurgent"  to  the  evidence 
of  Mr.  2hoyford. 

The  Recorder:  I  have  nothing  to  do 
with  the  evidence  of  Mr.  Twyford.  Now 
we  are  not  talking  of  evidence.  I  only 
say  I  know  no  definition  of  insurrection 
that  is  not  caused  by  insurgents ;  and  to 
those  insurgents,  who  can  only  be  the 
persons  who  cause  insurrection,  yon  address 
certain  advice  of  a  most  dangerous  and 
malicious  nature,  if  it  be  true.  And  tiie 
jury  have  found  that  yon  have  addressed 
it  to  them. 

Defendant:  Insorrection  means  political 
rebellion. 
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The  Recordeb  :  I  do  not  want  to  be  told 
what  it  is. 

DrfendmU :  I  make  that  exception  on  the 
face  of  the  record,  that  the  agricultoral 
labourers  were  not  political  rebels,  and, 
therefore,  not  in  a  state  of  insurrection. 

llie  Recorder  :  This  is  what  nobody  can 
hear  for  a  moment  without  disgnst.  Who 
are  the  persons  to  resist  '*  even  to  life  and 
todeathP" 

Defendant :  I  will  not  press  any  farther 
upon  the  Court,  if  it  is  onensiye. 

The  Recorder  :  If  you  have  anything  to 
say,  or  any  aflidavits  to  produce  lliat  such 
advice  was  qualified  at  the  time  which  you 
sent  down  to  prevent  the  further  going  on 
with  these  proceedings,  finding  that  th^ 
were  likely  to  do  mischief,  the  Court  will 
hear  it.  If  not,  the  thing  stands  circulated 
throughout  the  kingdom ;  and  these  publi- 
cations might  have  been  causing  all  that 
dreadful  mischief  that  might  have  pro- 
duced civil  war  in  the  country. 

Defendant:  I  have  certain  knowledge 
that  my  publications  did  not  go  into  those 
disturbea  districts. 

The  Recorder:  What  does  publication 
mean  but  to  go  forth  to  the  public  P  And  do 
we  not  know  that  cheap  publications  cir- 
culate with  great  rapidity  through  the 
kingdom  P 

Defetidant :  I  can  say  mine  do  not.  They 
do  not  go  into  all  pM*t8. 

The  Recorder  :  Have  you  any  evidence 
that  they  do  not  go  beyond  London  and 
Middlesex  P 

Defendant :  No ;  I  know  that  they  do  gp 
bevond,  but  they  do  not  go  into  the  agri- 
cultural districts.  They  go  into  the  manu- 
facturing districts. 

The  Recorder:  Can  you  swear  in  any 
affidavit  that  they  did  not  go  into  the 
agricultural  districts  P 
Defendant :  Not  by  my  sending. 
The  Recorder  :  If  a  man  scatters  poison 
he  is  answerable  for  the  mischief  ensuing ; 
and  so  you  are  if  you  disseminate  publica- 
tions likely  to  produce  mischief. 

Defendant :  There  is  evidence  before  the 
Court  that  other  publications  have  gone 
down  and  caused  mischief.  There  is  no 
evidence  of  mine. 

The  Recorder  :  Nor  is  any  necessary. 
Defendant :  It  does  not  appear  that  my 
publications  have  caused  the  mischief. 

The  Recorder  :  It  appears  to  the  Court 
that  these  have  been  published.  Who  is 
to  limit  them  P    If  you  have  written  these 

Snblioations,  can  you  say  this  publication 
id  not  go  p    You  published  300,  and  they 
did  not  go  P 

Defenduitf :  I  can  make  an  affidavit  to 
the  number  printed  and  the  number  sold, 
and  the  districts  into  which  that  number 
was  divided.  I  can  make  an  affidavit  to 
that  extent,  and  with  very  great  precision. 
o    55360. 


I  will  mention  without  the  form  of  swear- 
ing, if  you  please,  that  this  publication 
was  a  publication  not  sent  out  in  the 
usual  way  with  prospectuses  and  pushed 
by  advertisements. 
The  Recobdbr  :  Was  it  a  publication  P 
Defendant:  Yes. 

The  Recorder  :  Was  it  open  to  anybody 
who  chose  to  purchase  it  P 

Defendant:  Certainly,  in  London  and 
in  some  few  manufacturing  towns,  but  in 
none  of  the  agricultural  districts. 

The  Recorder:  That  we  did  not  know 
before. 

Defendant:  1  can  prove  it  very  dis- 
tinctly, and  show  it  by  my  own  account 
books,  if  time  was  given. 

The  Recorder:  Have  you  anything 
farther  to  say  in  mitigation  of  sentence  P 

Defendant :  Your  Lordship  will  receive 
that  consideration  without  any  further 
delay.  I  can  make  an  affidavit  in  a  few 
minutes.  I  can  speak  from  memory  with 
great  accuracy  upon  the  subject,  and  if 
that  is  not  sufficient  I  can  produce  the 
books. 
The  Recorder  :  Have  you  them  here  P 
Defendant:  I  have  not  them  in  Court. 
The  whole  number  of  the  publication 
printed  was  a  thousand,  and  at  the  time 
that  this  indictment  was  first  known,  or 
when  it  was  presented  to  the  grand  jury, 
not  more  thim  400  copies  of  that  thousand 
had  gone  out  of  my  shop ;  100  of  those 
copies  had  gone  to  Manchester,  and  about 
50  into  other  towns  of  Lancashire,  50  into 
the  county  of  Yorkshire,  which  makes  up 
the  number  of  200.  About  25  copies  had 
gone  into  Scotland,  25  to  Nottingham, 
which  makes  250 ;  and  the  other  150 
copies  were  sold  in  the  metropolis.  That, 
my  Lord,  is  speaking  with  aocuracv,  as 
far  as  my  memory  goes.  Some  half-dozen 
copies  might  have  gone  in  some  other 
way ;  but  it  is  my  solemn  conviction,  if 
anything  could  depend  upon  my  word, 
not  one  single  number  of  these  has  ever 
gone  into  any  disturbed  district  of  this 
country. 

The    Recorder:    Have   you   anything 
further  P 

Defendant :  There  is  one  point  I  would 
draw  the  attention  of  the  Court  to,  that 
upon  the  evidence  that  has  come  out  upon 
the  Special  Commission,  those  persons 
convicted  have  been  found  to  be  a  very 
ignorant  class  of  persons.  I  refer  to  that 
in  a  paragraph  from  a  newspaper. 
The  Recorder  :  We  cannot  hear  that. 
Defendant:  As  far  as  public  report  goes, 
and  that  is  evidence  against  me,  it  ap- 
pears that  the  disturbance  has  arisen 
among  men  not  capable  to  read  and  write  ; 
and  1  very  much  fear  that  all  those  dis' 
turbances  have  arisen  from  the  want  of 
publications  to  convey  better  knowledge 
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to  those  people.  I  do  not  wish  to  enter 
upon  the  reading  of  those  matters  that 
passed  in  November,  if  it  is  offensive  to 
the  Court ;  but  if  the  Court  read  it  they 
would  see  a  justification  on  my  part,  and 
the  opinion  I  formed  with  regara  to  such 
evidence  as  was  then  before  my  mind  up 
to  the  time  of  the  27th  of  November.  I 
have  stated  what  I  knew,  and  what  was 
stated  in  those  channels  of  information  I 
could  only  have  received.  I  had  no  con- 
nexion with  those  districts  where  the  dis- 
turbances were.  I  had  agents  in  the 
manufacturing  districts,  but  none  in  the 
agricultural  districts,  and  none  in  those 
districts  that  have  been  lately  so  much 
disturbed  in  this  country ;  and  I  am  wil- 
ling to  testify  it  by  an  aflfidavit,  and  bring 
the  testimony  of  others.  But  I  refer  to 
the  statement  itself  in  the  evidence  of  the 
magistrates  that  they  had  never  heard  of 
the  publication  in  that  neighbourhood. 
That  is  something  that  should  weigh  in 
mitigation  of  the  sentence,  and  some- 
thing that  should  satisfy  the  Court  that 
the  publication  has  not  caused  that  evil  or 
increased  it,  if  it  has  a  tendency  to  do  it. 
Another  thing,  perhaps,  it  is  in  my 
judgment  proper  to  advance,  that  it  \>  as 
a  very  reluctant  verdict  the  jury  gave. 

The  Recorder:  The  Court  can  have 
nothing  to  do  with  that.  The  verdict  is  a 
verdict  or  not  a  verdict.  It  is  a  verdict 
on  the  oaths  of  twelve  men,  which  is  more 
to  be  relied  on  the  longer  it  has  been 
considered. 

Defendant :  I  rather  consider  otherwise. 
I  beg  pardon  for  putting  any  opinion  in 
answer  to  the  Court.  I  think  there  was 
strong  evidence  to  believe  it  was  given 
not  as  a  matter  of  deliberation,  but  as  a 
matter  of  despair  for  fear  of  being  locked 
up  all  night.  The  history  of  the  jury's 
deliberation,  I  think,  is  well  worthy  of 
being  repeated  to  the  Court.  The  jury 
retired  at  9  o'clock. 

The  Recohdbe:  How  am  I  to  know 
that?  How  can  I  know  what  passed 
between  the  jury  P 

Defendant :  I  am  speaking  of  what  your 
Lordship  must  know,  if  j-ou  paid  attention 
to  the  time  of  the  evening. 

The  Recorder  :  I  am  bound  to  believe 
that  the  jury  have  done  what  they  swore 
they  would,  namely,  decide  according  to 
the  evidence,  and  if  it  is  to  be  ur^ed 
against  the  propriety  of  the  verdict,  that 
it  was  a  verdict  after  long  consideration, 
I  do  not  know  what  would  become  of  the 
province  of  the  jury. 

Defendant :  At  the  second  appearance  of 
the  jury,  one  of  them  declared  on  his 
oath  conscientiously  that  he  could  not  find 
the  defendant  guilty  of  a  libel.  At  12  o'clock 
that  statement  was  made,  and  he  offered 
to  give  his  reasons. 


The  Recorder  :  Do  you  mean  to  urge 
that  for  the  Court  to  set  aside  the  verdict  ? 

Defemlant :  I  should  like  to  do  it  if  the 
Court  would  attend  to  it. 

The  Recorder  :  I  certainly  cannot. 

Defendant :  Then  in  mitigation  I  say  the 
verdict  was  reluctant.  Tliat  is  evident 
upon  the  face  of  the  thing.  After  repeated 
callings  into  Court  the  jury  declared  they 
were  not  agreed,  and  at  half-past  one  they 
were  not  agreed  ;  and  it  was  not  till  your 
Lordship  had  taken  bail  for  my  appearance, 
and  had  given  orders  for  the  lociong  up  of 
the  jury  all  the  night,  that  disagreement 
that  had  lasted  upwards  of  four  hours 
became  a  matter  of  agreement.  And  it 
appears  to  me  it  was  an  agreement  founded 
in  despair  upon  the  dreadful  idea  of  being 
locked  up  without  fire  and  refreshment  at 
the  peril  of  their  lives,  and  not  upon  the 
deliberation  of  the  moment. 

The  Recorder  :  Do  you  mean  to  say  it  is 
a  false  verdict  ? 

Defendant:  I  mean  to  say,  if  the  jury 
had  not  that  dread,  which  any  man  must 
have  had,  of  being  locked  up  such  a 
a  night  as  the  last  night  was  without  any 
fire  or  any  refreshment,  it  is  my  firm  con- 
viction that  that  verdict  would  not  have 
been  given,  except  to  save  the  jury  from 
that  state  of  things.  I  am  sensible  your 
Lordship  proceeded  with  regard  to  the 
jury  consonant  with  the  practice  of  courts 
of  law  in  that  case.  But  I  would  still 
urge  on  the  attention  of  the  Court  that 
our  ancestors  have  handed  down  to  us  a 
most  barbarous  practice  in  that  case,  that 
the  jury  should  be  starved  into  a  verdict. 

The  Recorder  :  That  is  a  point  I  cannot 
hear.  I  am  bound  to  presume  that  what 
is  done  under  the  Constitution  of  the 
country  is  correctly  done,  and  no  man 
shall  say  that  the  institution  of  the  jury 
and  the  law  under  which  they  act  are 
barbarous  and  censurable. 

Defendant :  I  make  no  imputation  upon 
your  Lordship  in  this  case.     We  in  the 

CBent  day  have  inherited  a  system  that 
been  considered  admirable  in  the 
opinions  of  some  men,  and  perhaps  emi- 
nent men,  but  there  are  others,  and  1  am 
one  of  them— 

The  Recorder:  I  cannot  hear  any 
theory  as  to  how  the  law  of  jury  should 
stand.    That  is  no  matter  of  mitigation. 

Defendant :  The  verdict  has  been  given 
precisely  as  I  am  told.  It  is  entered  upon 
something  there,  but  there  were  appear- 
ances connected  with  that  verdict  that 
rendered  it  infinitely  suspicions  as  to  its 
being  voluntary. 

The  Recorder  :  If  you  mean  suspicious 
that  the  jury  have  departed  from  the 
solemn  obligation  under  which  they  have 
acted,  I  cannot  hear  it  in  respect  of  a  jury 
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who  have  discharged  their  dnty  to  God 
and  their  country. 

Defendant :  One  of  the  gentlemen  of  the 
jury  declared  on  his  oath  he  could  not  con- 
scientiously find  a  verdict  against  me. 

The  Recokder  :  He  declared  nothing  of 
the  kind.  Be  said  in  that  box  that  as  at 
that  time  advised  he  could  not  consent  to  a 
verdict.  He  had  further  time  to  consider 
of  it,  and  the  verdict  was  unanimous. 
Therefore,  I  must  suppose  that  he  who 
had  been  before  that  time  of  a  contrary 
opinion  did  pledge  himself  he  was  of  the 
same  opinion. 

Defendant :  The  question  stands  thus  : 
At  12  o'clock  the  gentleman  declared  upon 
his  oath  he  could  not  change  his  opinion. 

The  Recorder  :  That  is  not  so.  He  was 
not  sworn  to  any  such  declaration.  He 
did  not  declare  it  upon  his  oath. 

Defendant:  He  spoke  in  relation  to  his 
oath  on  his  first  going  into  the  box. 

The  Recorder  :  He  spoke  nothing  of  the 
kind.  But,  however  that  may  be,  I  will 
not  suffer  you  to  give  your  opinion  upon 
the  verdict  of  the  jury  as  to  how  they  have 
conducted  themselves.  The  verdict  is  re- 
corded as  their  vetdict.  They  were  asked 
whether  they  all  agreed,  and  they  said 
they  did. 

Defendant :  It  is  the  constant  inculcation 
of  your  Lordship  from  that  bench  that  any 
doubt  in  the  mind  of  the  jury  shall  go  to 
the  benefit  of  the  prisoner. 

The  Recorder:  Unauestionably.  But 
the  jury  have  said  they  nave  no  doubt,  and 
have  found  a  verdict. 

Defendant:  At  the  hour  of  11  o'clock 
the  jurv  had  not  agreed;  but  there  was  a 
doubt  that  was  in  my  favour. 

The  Recorder  :  This  has  nothing  to  do 
in  mitigation.  That  is  the  only  pomt  you 
are  addressing  to  the  Court  now ;  and  why 
should  you,  when  you  wish  a  mitigation, 
endeavour  to  get  it  by  throwing  a  reflec- 
tion upon  the  jury  that  they  have  disre- 
garded their  oaths  ? 

Defendant :  I  will  close  my  observations 
with  this,  that  the  jury  came  to  their  con- 
clusion with  great  difficulty,  and  that  I 
think  always  a  good  reason  for  the  mitiga- 
tion of  the  sentence  of  the  Court. 

The  Recorder  :  Not  at  all.  If  they  have 
found  that  you  are  guilty  of  the  offence, 
their  verdict  is  conclusive  against  you 
upon  that  point. 

Defendant:  I  do  not  see  that.  The 
matter  I  have  prepared  and  hoped  to  have 
l)ecn  able  to  present  to  the  Court,  if  it 
would  be  the  pleasure  of  the  Court  to  re- 
ceive anjr  more  of  it,  or  read  that  which  I 
read  during  the  month  of  November  and 
on  which  my  mind  was  formed — I  under- 
stand  it  is  not  the  pleasure  of  the  Court  to 
read  it — I  think  the  matter  would  weigh 
vei*y  much  if  it  was  read  to  the  jury,  or 


the  remainder  read  now.  But  I  do  not 
press  it,  if  it  is  offensive  to  the  Court.  I 
would  not  ask  it,  if  I  thought  it  would  be 
received  in  any  offensive  light.  I  am 
willing  to  get  others  to  swear  that  there 
were  papers  published  in  November.  Those 
papers  nave  been  seen  by  individuals  in 
the  Court  as  well  as  myself.  I  read  to  a 
gentleman  in  the  Court  the  extracts  I 
have  made  from  those  papers.  I  have 
read  them  before  public  assemblies,  and, 
although  that  is  no  evidence,  it  is  some- 
thing like  a  proof  that  they  are  the  publi- 
cations of  the  month,  and  there  is  not  a 
possibility  I  could  have  fabricated  or 
forced  anything  of  the  kind.  I  do  not 
wish  to  open  one  of  these  papers,  unless  I 
have  the  encouragement  of  tne  Court.  I 
do  not  perceive  that  encouragement.  I 
had  rather  waive  it  than  press  what  is 
offensive.    I  am  sure  the.  language  of  the 

Eapers,  supposing  I  could  make  it  my  own 
bnguage,  is  such  language  as  would  ex- 
culpate me  in  the  mind  of  any  man  as  to 
the  matter  of  that  indictment.  Do  I  un- 
derstand that  the  Court  will  encourage 
me  to  read  any  part  of  these  papers  P 

The  Recorder  :  The  Court  will  hear 
what  you  have  to  say  in  mitigation.  But 
if  you  mean  to  say  that  I  who  am  con- 
victed of  a  libel  was  induced  to  publish  it 
by  reading  other  libels,  equally  infamous 
as  the  one  published  by  me,  I  cannot 
permit  one  crime  to  be  justified  by 
another. 

Defendant :  They  are  libels  generally. 

The  Recorder:  lliat  the  Court  will 
^udge  of  when  they  are  prosecuted  before 
it.     I  shall  not  hear  these  read. 

Defendant :  You  would  rather  not  hear 
themP 

The  Recorder  :  I  do  not  say  I  would 
rather  not.     I  shall  not  hear  them. 

Defendant :  I  am  not  going  to  read  any- 
thing libellous. 

The  Recorder  :  What  is  libellous  is  nob 
for  your  judgment,  but  the  judgment  of 
those  who  understand  the  law  of  the  land, 
and  how  far  that  law  is  infringed  by  any 
paper  that  may  be  produced  before  them. 

Defendant :  Those  papers  are  reports  of 
the  state  of  the  agricultural  districts  at 
the  time  setting  forth  the  grounds  and 
causes 

'ITie  Recorder  :  I  can  hear  nothing  of 
that  sort. 

Defeyidant:  I  waive  that  entirely.  I 
certainly  do  feel  what  I  suggested  to  the 
Court  yesterday.  I  had  something  like 
evidence  to  show  I  had  been 

The  Recorder:  This  is  not  matter  of 
evidence.  This  cannot  be  heard  now.  The 
only  question  is  first  of  all.  Is  the  matter 
set  forth  on  the  indictment  properly 
alleged  in  point  of  form  and  actually 
libellous  in  its  nature  P    That  is  the  first 
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question.  That  is  already  disposed  of. 
You  are  now  speaking  in  mitigation  of 
punishment,  and  I  can  only  hear  that 
which  relates  to  mitigation. 

Defendant :  I  will  confine  myself  to 
that.  I  do  not  see  I  can  offer  anything  in 
the  present  feeling  of  the  Court.  I  do  not 
say  it  is  against  me.  I  will  confine  my- 
self to  a  declaration  on  my  part,  which  I 
am  ready  to  corroborate  by  affidavit,  and 
any  other  testimony  that  may  be  required 
of  others,  that  so  small  a  number  as  400  of 
that  publication  had  been  sold  at  the  time 
it  was  sent  before  the  grand  jury.  I  had  not 
sold  any  in  the  agricultural  districts,  but 
the  districts  I  have  mentioned.  I  may 
say  it  is  my  positive  knowledge.  I  have  no 
knowledge  to  the  contrary.  It  is  possible 
copies  might  have  gone  into  the  districts 
that  have  been  disturbed,  but  not  by  me. 
I  think  that  my  declaration  that  so  small 
an  edition  had  been  sold,  and  that  copies 
had  not  gone  into  districts  in  which  there 
had  been  those  disturbances,  and  had  not 
produced  those  mischiefs,  ought  to  be 
admitted.  And  there  is  in  that  circum- 
stance, if  the  Court  requires  it  to  be 
verified,  an  appeal  to  merciful  considera- 
tion on  the  part  of  the  Court,  and  with 
that  observation  I  close  my  case. 

Wightman:  I  do  not  feel  we  are  called 
upon  to  make  any  observations. 

The  Eecorder  ;  There  are  no  affidavits 
of  the  facts  stated,  and  the  notion  that 
there  was  anything  to  arrest  the  judgment 
is  given  up. 

Wightman :  The  case  is  before  the  Court. 
The  Recobder  :  Richard  Carliloj  a  jury 
of  your  country,  which  is  an  institution 
that  has  always  been  praised  by  every 
sensible  man,  and  to  which  we  look  up 
for  the  protection  of  our  lives  and  liberties 
and  the  security  of  us  all,  have,  upon  the 
solemn  duty  which  they  felt  themselves 
painfully  bound  to  perform  to  God  and 
their  country,  found  that  you  have  been 
guilty  of  a  most  wicked,  most  seditious, 
most  mischievous,  and  most  dangerous 
libel,  having  a  direct  and  positive  ten- 
dency towards  the  creating  of  a  dangerous 
insurrection  and  finally  a  rebellion  m  the 
country.  You  have  said,  in  mitigation, 
that  there  have  been  others  of  the  same 
kind,  and  you  admit  that,  first  and  last, 
1,000  of  these  dangerous  and  seditious 
publications  were  issued  from  your  press. 
You  avow  yourself  to  be  the  person  who 
has  sent  forth  these  thoughts  embodied  in 
a  publication  to  the  public,  who  must 
have  been  most  seriously  implicated  in  the 
mischief  that  those  publications  were  de- 
signed to  create.  I  say  "  designed  to  create," 
for  can  any  man  who  scatters  poison 
which  may  be  taken  up  from  its  appearance 
as  not  being  mischievous,  if  the  person  who 
lays  hold  of  it  and  takes  it  into  his  body  dies 


of  it,  say  he  intended  no  mischief  because 
he  did  not  know  how  far  it  was  to  extend 
and  produce  death  P  No  human  being 
with  any  portion  of  understanding  could 
say  for  a  moment  that  that  had  anything 
of  reason  in  it  to  operate  upon  his  mind. 
You  have  said  you  will  make  an  affidavit 
that  somewhere  about  450  were  the  only 
things  that  you  admit  that  have  gone 
beyond  London ;  and  you  would  have  us 
believe  that  you,  a  person  dealing  in 
publications,  did  not  know  that  there 
was  a  Proclamation  of  his  Majesty  speak- 
ing of  the  danger  that  the  country  was 
at  that  time  in,  and  calling  upon  all 
magistrates  to  be  upon  the  alert  to  pre- 
vent insurrections,  that  they  had  been 
accompanied  with  mischievous  destruction 
of  property  and  with  the  destruction  of 
property  by  fire.  Where  it  shall  stop, 
whether  it  shall  arrest  a  person  in  his 
housci  or  whether  it  shall  arrest  persons 
who  are  insensible  of  what  is  going  on, 
being  at  that  time  in  a  state  of  sleep  and 
unconsciousness,  no  incendiary  can  tell. 
The  mischief  he  first  sets  on  foot  he  can- 
not put  a  limit  to.  There  is  this  general 
notice  by  his  Majesty's  Proclamation, 
which  I  cannot  suppose  that  four  days 
afterwards  any  person  mixing  in  the  world 
could  be  ignorant  of,  that  these  mischiefs 
occasioned  by  incendiaries  were  then  going 
on.    The  publication  says  that  they  may 

fo  on  ;  and  what  do  you  advise  P  Whose 
uty  was  it  to  redress  those  evils  P  I  do 
not  speak  of  the  Administration  now  ex- 
isting; if  it  is  possible  to  suppose  any 
Admmistration  could  exist  that  could 
sufier  evils  of  this  kind  to  go  on  and  not 
check  them  with  the  utmost  stretch  of  the 
law,  there  can  be  no  person  on  earth  who 
can  be  so  foolish  as  not  to  say  tliat  such 
an  Administration,  be  it  composed  of 
whatever  individuals  it  might,  ought  not 
to  be  instantly  dismissed,  and  to  be 
branded  with  the  contempt  and  detesta- 
tion of  their  countrymen  p 

You  go  on  to  say,  if  those  persons  attempt 
to  do  that  which  his  Majesty  says  in  Council 
ought  to  be  done,  to  repress  those  evils  by 
the  severity  of  the  law,  as  the  Proclamation 
has  declared  it  to  be  their  duty,  —  you 
say,  notwithstanding  that  which  issues 
from  his  Majesty  and  the  wisdom  of  his 
Council,  to  those  persons  whom  you  know 
to  be  in  a  state  of  insurrection, — you  ad- 
dress them  as  ** insurgent*' persons;  you 
address  them  as  a  class  of  persons  who  from 
their  station  in  life  were  easily  to  be  be- 
guiled ;  you  address  them,  if  they  find 
any  resistance  of  that  sort,  to  persevere 
even  to  death  and  life  to  life.  I  do  not 
know  any  understanding  I  could  appeal 
to,  that  would  not  say  this  was  a  most 
dangerous  excitement  in  the  country  to 
the  lower  ranks  against  those  who  might 
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be  possessed  of  property,  and  to  briiie 
forth  a  scene  of  dreadful  bloodshed 
thronghont  the  land.  I  know  not  what 
may  be  the  feeling  of  your  mind  now  ;  but 
I  wonld  charitably  hope  that  dnring  the 
confinement  yon  mast  necessarily  undergo, 
reflection  may  visit  yon,  and  that  you  may 
consider  how  many  persons  the  progress  of 
these  publications,  to  which  you  can  affix 
no  bounds,  might  reach ;  for  though  vou 
have  fixed  the  lx>undswherethey  should  first 
go,  it  would  be  impossible  for  any  human 
being  to  say  through  what  parts  of  the 
kingdom  those  weavers  they  were  origi- 
nally addressed  to  might  not  send  them, 
to  produce  the  banefm,  dangerous,  and 
wicted  effects  that  were  likely  to  ensue 
from  these  publications.  We  have  to 
lament  that  at  least  several  human  lives, 
independent  of  those  who  may  undergo 
less  punishment,  but  several  human  lives 
have  been  sacrificed  from  outrages  owing 
to  this  excitement,  which  wicked,  and 
most  wicked,  men  have  raised  in  their 
ignorant  minds,  which  has  brought  them 
for  the  security  of  the  public,  to  the  neces- 
sity of  being  made  examples  for  the  safety 
of  the  kingdom.  I  hope  that  will  be 
matter  of  reflection  to  you,  painful  it 
must  be,  but  it  is  the  only  reflection  that 
can  at  all  in  the  end  abate  those  bitter 
pangs  of  conscience  which  must  ensue 
from  a  seiioas  reflection  on  the  mischief 
you  have  occasioned. 

It  is  the  duty  of  the  Court  to  visit  with 
exemplary  punishment  the  high  crime  and 
niisdemeanor  of  which  you  have  been  con- 
victed, the  most  dangerous  misdemeanor 
that  I  can  well  conceive.  It  has  been  said 
by  yourself  that  no  example  of  such  an  in- 
dictment has  for  a  hundrod  years  been  re- 
ceived in  a  court  of  justice.  To  that  the 
answer  is,  that  so  horrid  a  libel,  a  publica- 
tion so  calling  on  uninformed  minds,  a  pub- 
lication so  calling  upon  mischievous  and 
bad  minds,  has  never  been  the  subject  of  in- 
quiry before  a  court.  It  is  for  the  present 
age  to  witness  such  a  violation  of  all 
honour,  and  all  honesty  and  all  regard  to 
the  law,  and  all  regard  to  religion,  and 
all  regard  to  the  lives  of  those  fellow  sub- 
jects with  wliom  we  may  have  to  deal. 
The  sentence  of  the  Court  upon  you, 
Bkhard  Carlile,  is  that  you  pay  to  the 
,King  a  fine  of  200^,  that  you  be  impri- 
soned in  the  House  of  Correction(a)  of  this 
City  for  the  term  of  two  years,  and  at  the 
expiration  of  that  time  you  find  security 
for  your  good  behaviour  for  ten  years  to 
come,  yourself  in  the  sum  of  500Z.  and  two 
sureties  in  the  sum  of  250Z.  each,  and  that 
you  be  further  imprisoned  till  that  fine  be 
paid,  and  those  securities  are  found. 


(a)  In  Giltspur  Street. 


January  29,  1831.  In  the  course  of 
Hilary  Term,  Evans  applied  to  the  Court 
of  Kmg's  Bench  for  a  writ  of  Habeas 
Corpiis,  to  discharge  the  defendant  out  of 
custodv  on  the  ground  that  when  the  ver- 
dict of  the  jury  was  returned,  only  one 
Commissioner  was  present  instead  of  two, 
as  required  by  law  in  the  Commission  of 
Oyer  iand  Terminer. 

The  Court,  in  the  absence  of  any  pre- 
cedent upon  the  subject,  refused  to  grant 
the  writ  of  Habeas  Coi'piis,  but  suggested 
that  the  objection  might,  perhaps,  be 
taken  advantage  of  on  a  writ  of  error. 


May  4,  1831.  Carlile  moved  in  arrest 
of  juagment.(a)  The  indictment  is  bad  at 
Common  Law.  The  words  stated  as  libel- 
lous state  no  offence.  "No  private  injury ; 
therefore  no  personal  mahce,  and  tiiere* 
fore  no  offence.  The  State  cannot  be  in- 
jured by  any  individual. 

Lord  Tehterbeh:  It  is  much  too  late 
to  introduce  such  a  point.  Innumerable 
proceedings  have  taken  place  and  led  to 
convictions  for  publications  intending  to 
disturb  the  Public  peace. 

Carlile:  There  is  no  connexion  be- 
tween the  publication  and  any  criminal 
intention. 

Lord  Tentebdek  :  To  disturb  the  peace, 
to  incite  to  the  crime  of  arson  P 

CarUle:  No  crime  is  averred  to  have 
followed. 

Lord  Tenteeden  !  Nor  need  it. 

Carlile :  It  is  not  an  incitement  to  the 
agricultural  labourers  to  commit  arson,  but 

(a)  The  assignment  of  errors  was  : 
'*  That  in  the  record  and  the  process  afore- 
said, and  also  in  the  giving  the  judgment  afore- 
said a^inst  him  the  said  Biohard  Carlile  there 
is  manifest  error  in  this,  to  wit,  that  the  indict- 
ment aforesaid  and  the  matter  therein  contained 
are  not  sufficient  in  Ulw  to  warrant  the  judgment 
against  him  now  given,  or  to  convict  him  of  the 
offence  aforesaid.  Therefore  in  that  there  is 
manifest  error.  There  is  also  error  in  this, 
that  by  the  said  record  it  appears  that  judgment 
upon  the  indictment  aforesaid  was  given  against 
hun  the  said  Richard  Carlile  in  form  aforesaid, 
whereas  judgment  by  the  law  of  this  realm  of 
England  ought  to  have  been  pyen  for  the  said 
Richard  Carlile.  That  he  be  therefore  acquitted, 
and  go  thereupon  without  day.  Therefore  in 
that  there  is  manifest  error.  And  there  is  also 
error  in  this,  that  at  the  time  when  the  jury 
gave  their  said  verdict  against  the  said  Richard 
Carlile  herein,  there  was  but  one  of  the  justices 
named  in  the  said  commission  present  in  the 
said  court.  Therefore  in  that  there  is  manifest 
error.  And  there  is  also  error  in  this,  that  the 
said  verdict  was  not  at  the  time  it  was  so  given 
entered  of  record.  Therefore  in  this  there  is 
manifest  error,  &c."  Soe  Crown  Office  Rules, 
1886,  Forms  No.  129. 
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the  reverse.  Tliere  is  an  unfair  selection 
of  passages. 

Lord  Tenterdex  :  No  man  of  plain  and 
common  understanding  can  read  the  pas- 
sages read  by  you  without  seeing  that 
they  are  calculated  to  excite  disturbance 
among  the  labourers  and  induce  them  to 
commit  violence,  particularly  by  arson. 

Ciu'Ule :  No  clearness  of  charge ;  how 
the  libel  was  published  does  not  appear. 

Lord  Tenterden  :  It  never  does. 

CarlllG  :  I  am  not  a  "  labourer." 

Lord  Tentekdkn  ;  That  should  ]>e  pleaded 
in  al)atement. 

Car  I  He :  1  pass  over  the  complaints 
against  the  Judge,  1x*cause  that  is  not  in 
the  record.  But  I  complain  that  the  re- 
cord brought  up  does  not  state  the  real 
occniTence.  Two  errors  of  fact :  A  second 
Commissioner  was  not  on  the  bench  at 
the  time  of  receiving  the  verdict.  At  the 
time  of  ])asHing  sentence  tlie  verdict  was 
not  entered  of  record. 

Lord  Tenterden  :  That  is  not  your 
assignment ;  the  assignment  is  that  it  was 
not  entered  of  record  when  given. 

Carl  He:  I  rely  on  the  first  error  in  fact 
only. 

Wightman  :  I  meet  that  point  alone. 
(1)  It  is  not  error,  even  if  it  could  be 
assignment.  (2)  It  cannot  be  assigned.  I 
admit  that  no  judicial  act  can  be  doneunless 
two  be  present.  But  here  the  only  act  is  the 
reception  of  the  verdict.  The  accidental 
absence  of  one  of  the  two  Commissioners 
does  not  put  an  end  to  the  Court.  Receiving 
a  verdict  is  no  judicial  act.  In  cases  of  mis- 
demeanor a  privy  verdict  may  be  given  be- 
fore any  of  the  judges, . . .  Oo.  Litt,  227b.  In 
3  Inst.  110  the  necessity  of  open  verdict  is 
confined  to  cases  of  treason  and  felony. 
See  R.y.  Laclsingham^a) . . .  If  the  jury  had 
given  their  verdict  out  of  Court  to  any 
one  Commissioner,  it  would  have  been 
good.  But  here  it  was  in  open  Court  in  the 
defendant's  presence.  (2j  It  cannot  be 
assigned  for  error  on  this  record.  All 
that  took  place  is  stated  as  one  continu- 
ous act.  This  Court  cannot  inanire  into 
matter  directly  inconsistent  witn  the  re- 
cord. Whistler  V.  Lee  (6) ;  Molins  v.  Wer- 
hy  (c) ;  Ne^mnan  v.  Rivet  (c1) ;  Helbutt  v. 
Held  (e) ;  Bacon  Abridg.,  Error.  In  cases 
of  misdemeanor  a  privy  verdict  may 
be  given  before  any  of  the  judges,  .  .  .  Co. 
Litt.  227a. 

Garlile :  I  say  that  the  reception  of  the 
verdict  is  an  important  judicial  act.  If 
the  record  says  it  was  taken  before  two, 


(a)  Sir  T.  Ram,  193. 
(6)  Cro.  Jac.,  859. 
(c)  T.  I^v.,  76. 
{(l)  8  Keb.,  335. 
(p)  2  Lord  Ram,  1414. 


it  is  a  false  retuni.  There  sliould  be  a 
distinct  entry  of  the  verdict. 

Lord  Tenterden  :  The  Court  makes  a 
minute  of  the  verdict,  which  is  afterwards 
recorded. 

Gumeij,  amicus  cunce  referred,  to  B.  v. 
Toolce,  where  Hardy's  acquittal  having 
been  referred  to  and  thought  necessary 
to  bo  proved,  the  proof  of  the  minute 
was  thought  sufficient. (a) 

Cavl'de:  Even  if  the  jury's  verdict  be 
good,  it  must  be  before  the  Court,  that 
is,  the  smallest  number  that  can  form  a 
Court. 

Lord  Tenterden  :  Wc  wDl  consider  these 
points. 


May  7,  1831.— Lord  Tenterden,  C.J., 
in  the  course  of  the  terra,  delivered  the 
judgment  of  the  Court  as  follows : — 

This  case  came  before  the  Court  upon 
a  writ  of  error  directed  to  the  Commis- 
sioners of  Oyer  and  Terminer  of  the  City 
of  London,  upon  a  suggestion  of  error  in 
the  record  and  process,  and  in  the  giving 
of  judgment  upon  an  indictment  against 
Richard  Carlite,  for  the  publication  of  a 
malicious  and  seditious  libel,  whereof  he 
was  convicted  before  them,  and  com- 
manding them  to  send  the  record  and 
process,  with  all  things  touching  the 
same,  under  their  seals  or  seal  of  one  of 
them,  on  a  day  therein  mentioned,  before 
His  Majesty,  so  that,  inspecting  the  record 
and  process,  we  might  cause  further  to  be 
done  thereupon  for  amending  the  error, 
as  of  right  and  according  to  the  laws  and 
customs  of  England  should  be  meet  to  be 
done. 

The  return  to  this  writ  was  made  by 
the  Lord  Mayor  of  London,  and  it  con- 
tained the  record  of  an  indictment  found 
before  the  Lord  Mayor  and  others  by 
virtue  of  a  Commission  under  the  Great 
Seal,  directed  to  the  Justices  therein 
named,  and  others,  or  any  two  or  more 
ot  them,  to  inquire  of  several  offences 
therein  particularly  named,  and  all  other 
evil  doings,  offences,  and  injuries  what- 
soever, and  to  hear  and  determine  the 
same  according  to  the  laws  and  customs 
of  England.  The  record  then  set  forth 
the  indictments  found  against  Richard 
CarUle,  his  plea  of  Not  Guilty,  issue 
joined  thereupon,  and  a  day  given  to  the 
parties  at  the  next  Session  of  Oyer  and 
Terminer.  It  then  proceeded  to  state 
that,  at  the  next  Session  holden  before 
the  Lord  Mayor,  several  of  the  Judges, 
Aldermen,  Eecorder,  and  others  named  in 
the  Commission,  the  defendant,  Richard 
Carlile,  waa  tried  befoi'e  a  jury  of  the 
country,  and  by  their  verdict  found  guilty 


(a)  See  25  St.  Tr.  447. 
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of  the  premises  charged  in  the  second  and 
third  counts  of  the  indictment,  and  there- 
upon judgment  was  given  by  the  Court 
against  him. 

Upon  this  return,  the  defendant  as- 
signed several  errors  in  law  and  in  fact. 
The  errors  in  law  assigned  were,  first, 
that  at  the  time  when  the  jury  gave  their 
verdict  against  the  defendant,  there  was 
but  one  of  the  Justices  named  in  the  Com- 
mission present  in  Court ;  and,  secondly, 
that  the  verdict  was  not,  at  the  time  it 
was  so  given,  entered  of  record. 

The  King's  Coroner  and  Attorney  in 
this  Court  answered  the  assignment  of 
errors  in  these  words,  viz. : 

"  That  there  is  not,  either  in  the  record  and 
process  aforesaid,  or  iu  giving  the  judgment 
aforesaid  against  the  said  Richard  Carlile,  any 
error ;  and  prays  that  the  Coart  may  proceed  to 
examine  as  well  the  reconl  and  process  afore- 
said as  the  matters  aforesaid  above  assigned  for 
error,  and  that  the  judgment  may  be  affirmed.'' 

Upon  this  state  of  the  record  it  appears 
that  the  defendant  Carh7e,  who  is  the 
plaintiff  in  error,  had  assi^ed  errors  both 
in  law  and  in  fact,  which  is  irregular,  and 
could  not  have  been  allowed,  if,  on  the 
part  of  the  prosecution,  it  had  been 
thought  ri^ht  to  demur  for  the  duplicity, 
but  that  this  was  waived.  The  plaintiff  m 
error  was  brought  before  the  Court  by 
Habeas  Corpvs,  and  was  heard  to  argue  in 
person  in  support  of  his  writ  of  error. 

In  the  course  of  the  argument,  we  gave 
our  opinion  upon  the  matters  in  law 
assigned  for  error;  and  it  is  not  now 
necessary  to  say  more  than  that  the  Ubel 
of  which  the  defendant  has  been  found 
£railty  is  one  of  a  most  mischievous  and 
malignant  character,  and  is  charged  upon 
the  record  in  due  form  of  law. 

Upon  the  second  error  in  fact  assigned, 
we  also  goYe  our  opinion,  that  it  was  no 
error  in  fact,  as  well  because  it  is  impossi- 
ble that  a  verdict  should  be  recorded  at 
the  time  it  is  given,  the  rceord  of  it  being 
necessarily  an  act  subsequent  to  the  de- 
livery of  the  verdict  by  a  jury,  as  because 
there  is  no  time  fixed  by  law  for  the  re- 
cording of  a  verdict;  the  practice  being 
that  a  minute  of  the  verdict  should  he 
entered  forthwith  by  the  officer  of  the 
court,  and  entered  of  record  with  the  other 
proceedings  at  some  subsequent  time, 
when  a  formal  record  of  the  whole  may 
be  required.  And  the  minute  so  entered 
is  considered  by  the  Court  in  which  the 
proceeding  takes  places  as  evidence  of  the 
verdict,  although  the  record  may  not  have 
been  regularly  drawn  up  in  form.(a) 

In  support  of  the  first  error  in  fact 
assigned,  reference  was  made  to  a  passage 
in  the  Commentary  of  Sir  William  BlaSc* 


(a)  p.  890. 


stone,  b.  4.  c.  30., (a)  wherein  it  is  said  that, 
if  a  commission  be  directed  to  two  or 
more  persons  and  others,  or  any  of  them, 
of  whom  one  of  the  two  named  shall  be 
one,  and  the  others  proceed  without  the 
presence  of  either  of  the  two  thus  named, 
all  the  proceedings  are  void,  and  may  bo 
falsified  upon  bare  inspection,  without 
the  trouble  of  a  writ  of  error.  A  doctrine 
to  the  same  effect  is  to  be  found  in  other 
writers.  (5)  It  is  obvious  that  this  doctrine 
applies  only  to  cases  wherein  it  apx)ears, 
upon  the  face  of  the  proceedings,  that 
they  were  bad  in  the  absence  of  both  the 
persons,  the  presence  of  one  of  whom  was 
required  by  the  commission;  in  such  a 
case  the  proceedings  are  evidently  void 
upon  the  bare  inspection,  and  are  to  be 
ouashed  without  any  writ  of  error.  To 
tnis  objection,  two  answers  were  offered 
on  behalf  of  the  prosecution.  First,  that 
in  the  case  of  a  misdemeanor,  as  this  is, 
a  privy  verdict  may  be  given, (c)  from 
whence  it  was  inferred  that  a  verdict 
might  be  received  by  one  commissioner 
only ;  and  secondly,  that  as  it  appears  by 
the  record  in  the  present  <;a8e,  that  the 
verdict  was  given  at  a  Session  holden 
before  several  of  the  commissioners  and 
justices,  the  plaintiff  in  error  could  not 
be  allowed  to  aver  that  only  one  of  the 
justices  was  present  when  the  jury  gave 
their  verdict,  such  an  averment  being  m 
direct  contradiction  to  the  record. 

It  is  not  necessary  to  say  anything  on 
the  first  point,  because  upon  tne  second 
point  urged  on  the  behalf  of  the  prosecu- 
tion, viz.,  that  the  allegation  of  the 
plaintiff  in  the  writ  of  error  cannot  be 
received,  because  it  is  in  direct  contra- 
diction to  the  record,  we  think  ourselves 
bound  by  the  authorities  in  the  books, 
which  are  numerous  and  consistent,  to 
decide  that  the  plaintiff  in  error  cannot 
be  received  to  make  the  averment  contrary 
to  the  record.  It  is  our  duty  to  decide 
according  to  the  rules  and  principles  of 
handed  down  to  us  by  a  series  of  the 
decisions  of  our  predecessors;  and  it  is 
not  consonant  to  the  general  principles  of 
the  administration  of  justice  to  allow  the 
judgments  of  courts  to  be  vacated  upon 
matters  of  form,  no  way  connected  with 
the  merits  of  the  case ;  and  the  mere  fact 
of  receiving  the  verdict  of  a  jury  after  the 
trial  is  certainly  an  objection  of  this  class : 
the  error  assigned  is  only  as  to  the  time 

(a)  See  13  &  14  Vict.  c.  99.  8. 13,  and  14  &  15 
Vict  c.  100.  s.  22,  and  Reg,  v.  Newman,  2  Den. 
C.C.  390. 

(6)  See  R.  v.  Forrest,^  T.R.  38,  and  Reg,  v. 
Leverson,  L.R.  4  Q.B.  p.  405. 

(c)  Co.  litt,  2276;  8  Inst.,  110,  R.  v.  Lad- 
singham;  Sir  T.  Raymond,  198;  see  Plowd., 
I2U. 
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of  receiving  tbe  verdict,  and  uot  as  to  the 
time  of  the  trial,  or  of  the  direction 
given  to  the  jury. 

If  error  in  fact  be  assigned,  the  gonei'al 
answer  that  there  is  no  error  in  the  record 
or  proceedings  is  not  an  admission  of 
the  fact,  unless  the  fact  can  lawfully  be 
assigned  for  ctTor,  and  is  well  assigned  in 
form.  In  all  other  cases  this  genonil 
assertion  is  considered  only  as  in  the 
nature  of  a  demurrer,  bringing  the  law 
of  the  case  before  the  Court  for  its 
decision.  In  the  case  of  King  v.  Gosper 
and  Anotliert(a)  which  was  an  assignment 
of  error  in  fact  contrary  to  the  record,  the 
Court  say,  the  defendant,  by  pleading  tw 
mdlo  est  cirafum,  does  not  confess  this  to 
be  eiTor,  but  only  pnts  himself  upon  the 
judgment  of  the  Court.  In  Okeover  v. 
Overbury(b)  the  rule  is  laid  down  by  Lord 
Hale  thus : — 

"  When  error  in  fact  is  well  assigned  for  error, 
in  nuUo  est  erratuw  amounts  to  a  confession  of 
the  fkct ;  as  if  infancy  be  assigned,  the  plaintiff 
(i.e.,  the  plaintiff  below;  cannot  plead  in  nullo 
ett  erratwn,  because  by  it  he  confesseth  the 
infancy,  but  he  ought  to  take  issue  ;  but  if  the 
party  assign  for  errcr  that  the  Court  did  not  sit, 
or  that  the  defendant  did  not  appear,  which 
assignments  are  of  matters  of  fact,  but  not  well 
made,  there  in  nullo  est  erratum  amounts  to  a 
demurrer." 

The  same  rule  is  laid  down  in  more 
concise  terms  in  an  anonymous  case,  1 
Ventri^f  252,  which  probably  was,  in  truth, 
the  case  last  quotea.  The  same  doctrine 
is  to  be  found  in  Hudson  v.  Baiiks  ;(c)  and 
in  the  case  of  Taylor  v.  Willans^d)  in  the 
House  of  Lords,  in  1827,  the  opinion  of  the 
then  Lord  Chancellor  was  to  the  same 
effect,  and  the  practice  on  Writs  of  Error 
has  been  conformable  to  this  rule. 

The  authorities  are  equally  clear,  that  a 
party  cannot  be  received  to  aver  as  error 
in  fact  a  matter  contrary  to  the  record. 
In  1  Inst  260,  Lord  Coke  says  : — 

"  The  rolles  being  the  records  or  memorials  of 
the  Judges  of  the  Courts  of  Record,  import  in 
them  such  incontrollable  credit  and  veritie,  as 
they  admit  no  averment  plea  or  proofe  to  the 
contrary.  And  if  such  a  record  be  alleaged,  and 
it  be  pleaded  that  there  is  no  such  record,  it 
shall  be  tried  only  by  itsclfc ;  and  the  reason 
hereof  is  apparent,  for  otherwise  (as  our  old 
authors  say,  and  thai  truly)  there  should  never 
be  any  end  of  controversies,  which  should  be 
inconvenient." 

The  cases  before  quoted  from  Yelverton 
and  Sir  Thomas  Baymond  are  direct 
authorities  upon  this  point,  as  well  as 
that  for  which  they  were  cited ;  and  one 

(a)  Yelv.,  58. 
(M  SirT.  Raym.,231. 
(c)  Cro.  Jac,  28. 
(rf)  1  BlighN.S.,415. 


of  the  instances  put  by  Lord  HaUy  viz., 
that  the  Court  was  not  sitting,  is  very 
like  the  present  case.  Other  cases  were 
fiuoted  at  the  bar  upon  this  point,  (a)  and 
it  is  unnecessary  to  repeat  them ;  but  it 
may  be  proper  to  observe  that  one  of  them, 
viz.,  Molins  v.  Werhyt(b)  is  quite  analogous 
to  the  present.  That  was  a  writ  of  error 
on  a  judgment  in  the  Palace  Court,  said  to 

!  be  holden  before  James,  Duke  of  Ormond. 

I  The  error  assigned  was,  that  the  Court 
was  not  holden  before  the  Duke,  but  before 
his  deputy ;  and  this  was  held  not  assign- 
able, being  contrary  to  the  record.  In  the 
case  of  Bowses  v.  Canningtoti,{c)  the  error 
assigned  was,  that  one  W .  B.,  of  Bradfield, 
was  returned  upon  the  jury  process,  and 
one  W.  B.,  of  Metfield,  who  was  another 
person,  and  not  returned,  was  sworn.  And 
this  was  held  not  assignable  for  error, 
because  contrary  to  the  record,  and  the 
party  estopped ;  for,  otherwise,  every  re- 
cord might  be  brought  in  question  upon 
such  surmise.  I  will  mention  one  moie 
case  only,  which  is  a  decision  upon  both 
points,  viz.,  CoU  v.  Green.{d)  An  action  of 
waste  was  brought  in  the  Court  of  Hustings 
of  the  City  of  London ;  there  were  two 
trials.  Upon  the  fii'st  the  verdict  was  for 
the  plaintiff^  and  upon  the  second  for  the 
defendant,  and  the  Judgment  was  given 
for  the  defendant.  The  plaintiff  brought 
a  writ  of  error,  which  was  heard  before 
several  of  the  Judges  assigned  for  that 
purpose  at  St.  Martin*s-le-Grand.  The 
errors  there  assigned  are  net  applicable  to 
the  present  case.  The  juc^ment  given  for 
the  aefendant  in  the  Hustings  was  reversed, 
and  judgment  given  for  the  plaintiff  on 
the  first  verdict.  Upon  this  reversal  of 
the  judgment  the  original  defendant 
brought  a  writ  of  error  in  the  House  of 
LordS,  and  there  assigned  for  error  that 
the  jury  did  not  come  out  of  ihe  four 
nearest  wards,  as  by  the  custom  of  London 
they  ought  to  do.  The  defendant  in  error 
pleaded  in  nullo  est  erratum,  and,  upon 
argument,  the  Lords,  with  the  advice  of 
the  Judges,  resolved :  first,  that  this  was 
not  assignable  for  error,  being  contrary  to 
the  record,  because  the  award  of  the  venire 
facias  is  out  of  the  four  nearest  wards,  and 
the  writ  returned  served  accordingly ;  and, 
secondly,  that  in  nuUo  est  erratum  is  a 
demurrer,  and  although  there  be  error  in 
fact  that  is  not  confessed  by  the  demurrer, 
it  not  being  assignable,  but  the  demurrer 
upon  it  is,  in  point  of  law,  because  not 
assignable,  and  the  judgment  given  at 

(a)  Whistler  v.  Lee,  Cro.  Jac,  859 ;  Plumer 
v  Webb,  2.  Lord  Bay,  1415  ;  and  the  antho- 
riiies  in  Bac.  Abr.  Tit.  Error. 

(b)  1  Lev.,  76  ;  1  Sid.,  94 ;  1  Keble,  855. 
(r)  Cro.  Jac,  244. 

(</)  I  Lev.,  809s 
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St.  Martin's  was  affirmed.  This  is  a  jndg- 
raent  prononnced  by  the  highest  tribanfil 
of  the  ooantry.  The  matter  is  settled,  as  I 
have  before  observed,  by  a  series  of  de- 
cisions, and  the  rules  in  this  respect  have 
been  perfectly  established  and  long  known 
and  received  as  law  in  Westminster  Hall. 
For  these  reasons  the  judgment  of  tho 
Court  below  must  be  affirmed. 
Judgment  affirmed* 


November  25,  1831. — ^The  Court  having 
decided,  upon  the  Writ  of  Error  brought  in 
this  case,  that  the  defendant  below  could 
not  aver  a  fact  in  contradiction  to  the 
record  (viz.,  that  only  one  of  the  Justices 
named  in  the  commission  was  present 
when  the  verdict  was  given),  and  the 
judgment  having  consequently  been 
affirmed  Evans,  in  the  following  Trinity 
term,  obtained  a  rule  to  show  cause 
why  the  record  and  proceeding  re- 
turned with  the  writ  of  error  in  this 
prosecution  should  not  be  sent  back  b^ 
procedendo  to  the  Court  of  Oyer  and  Termi- 
ner in  London,  This  motion  was  made  for 
the  purpose  of  obtaining  from  the  inferior 
Court  an  amendment  of  the  record,  com- 
formablv  to  the  fact,  which  was  as  stated 
by  the  defendant  below. 

Cause  was  shown  in  the  same  term,  and 
Evans,  in  support  of  the  rule,  cited 
Bex  V.  Atkinson,(a)  and  Bex  v.  Ken* 
worthy, (]b)  to  show  that  a  procedendo  was 
the  proper  course,  the  record  being  at 
present  in  the  Court. 

The  Court,  however,  suggested  that  an 
application  for  an  amendment  might  be 
made  at  the  Old  Bailey,  and  the  rule  for  a 
procedendo  was  discharged. 

At  the  ensuing  October  Sessions  at  the 
Old  Bailey  it  was  moved  that  the  record 
might  be  amended  by  the  Clerk  of  the 
Sessions,  and  a  true  copy  returned  to  the 
King*s  Bench  for  areument  in  the  next 
term.  It  was  objected  that  such  a  motion 
could  not  be  carried  into  effect,  the  record 
having  been  returned  with  the  writ  of 
error  into  the  King's  Bench,  and  bein^, 
therefore,  no  longer  in  the  power  of  this 
Court.(c) 


(a)  1  Wms.  Saund.,  S49,  n.  (1).  Cro.  C.  C. 
410,  9th  edit. 

(6)  IB.  &C.,  711. 

(c)  **  Aa  to  the  question  whether  the  record 
itself,  or  ft  transcript  unlv,  is  removed  into  the 
King*s  Bench  on  error  nrom  an  inferior  court, 
see  Richardson  ▼.  Mellish,  S  Bing.,  846 ; 
MeUish  V.  Richardson,  7  B.  ft  C,  819,  and  the 
authorities  upon  the  point,  referred  to  in  those 
caeca.  Also,  Bro.  Abr.  Error,  pL  127-8; 
Fitz.,  K.U.  45  F. ;  Jenk.  31,  pi.  61  ;  Palm  199  ; 
The  Bishop  of  Ossory*s  case,  Cro.  Jac.  534  ; 
Sampojfo  V.  Ve  Payba^  5  Taunt.,  88 ;  note  (1 ), 


The  Court  of  Oyer  and  Terminer  made 
an  order  that  the  record  should  be  amended 
in  the  terms  hereafter  stated,  but  without 
any  direction  as  to  the  course  to  be 
adopted  for  making  such  amendment 

On  the  first  day  of  the  present  term  the 
clerk  of  the  sessions  attended  in  this 
Court,  and  tho  following  rule  was  made : 

**  Oq  the  motion  of  Mr.  Evans,  and  by  con- 
sent of  the  Attorney-General,  ordered  that  the 
Clerk  of  the  Sessions  of  Oyer  and  Terminer  for 
the  City  of  London,  present  here  in  Court  do 
amend  the  record  returned  with  the  writ  of  error 
in  this  proaocution." 

He  did  thereupon  amend  the  record  so 
returned,  and  which  had  remained  in  the 
King's  Bench,  by  inserting  between  the 
recital  of  the  verdict  and  that  of  the 
judgment,  these  words : 

'*  And  at  the  time  when  the  verdict  of  the 
jurors  last  aforesaid  was  given  in  form  aforesaid 
only  one  of  the  said  last-mentioued  Justices,  to 
wit  the  said  Newman  Knowlys,  Recorder  of  the 
said  City,  was  present  in  Court.''(<>) 

No  other  document  was  altered  in  pur* 
suance  of  the  order  made  at  the  Old 
Bailey. 

In  this  term  Joshua  Evans  moved  that 
the  case  might  be  again  entered  in  the 
Crown  paper  for  argument. 

Lord  Tenterdek,  Ij.C.  J.,  asked  if  there 
were  any  precedent  for  quashing  the 
jud^ent  delivered  by  the  Court  in  a  pre-^ 
ceding  term. 

Evans  mentioned  MeUish  y.  Richard" 
son,(J>) 

Campbeill,  amicus  cwricB,  observed,  that 
in  that  case  the  rule  for  amending  the 
judgment  was  enlarged  to  the  next  term 
by  consent. 

A  rule  nisi  was,  however,  granted. 

The  Attorney-General,{c)  on  behalf  of  the 
Crown,  stated,  on  a  subsequent  day,  that 
he  should  not  oppose  a  reconsideration  of 
the  record  by  the  Court. 

Steer  (who  now  supported  the  rule, 
Evans  having  left  the  bar),  was  asked 
by  the  Court  if  any  precedent  had  been 
found  P 

None  has  been  discovered ;  but,  as  the 
Attomev'Oeneral  consents,  thei  Court  will 
probably  allow  a  hearing.  In  fact,  no 
judgment  has  been  given  upon  the  real 
record. 

Pabke,  J.({2):  I  question  whether  the 
Court  has  any  power,  even  by  consent,  to 


to  Jacques  v.  Cesar,  S  Wms.  Saund.,  100 ; 
Tidd*s  Practice.  714,  9th  edit.,  and  Supplement, 
130."  2  B.  and  Ad.  978  n. ;  and  see  Crown 
Office  Rules,  1886.  R.  185. 

(a)  Crown  Roll,  Easter  Term,  1  Wil.  4. 

(6)  7  B.  and  C,  819. 

(c)  Denman. 

(d)  Lord  Tenterden,  C.  J.,  had  gone  to  attend 
the  Privy  Council. 
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alter  the  judgment  of  a  preceding  term. 
During  the  same  term  the  judgment  is 
Btill  in  the  breast  of  the  Court,  but  it  is 
not  so  afterwards. (a)  In  MelUeh  v.  Bichard* 
son  the  rule  was  enlarged  by  consent  to 
another  term,  l)ut  the  judgment  would  l)e 
entered  as  of  the  same.  The  remedy  is  to 
bring  a  writ  of  error  upon  oui'  judgment 
in  the  House  of  Lords. 

Taunton,  J. :  In  the  absence  of  any  pre- 
cedent I  fear  we  have  no  authority  to  re- 
hear this  case.  Our  judgment,  once  pro- 
nounced, can  only  be  vacated,  after  the 
expiration  of  the  term,  by  writ  of  error  to 
the  Ilouse  of  Lords. 

Patteson,  J.,  concurred. 

The  case  was,  however,  adjourned  to 
give  a  further  opportunity  of  searching 
for  precedents  till  the  Jast  day  of  this 
term,  when 

Steer  said  none  had  been  found. 

Pauke,  J. :  The  officers  of  the  Court 
have  also  searched,  and  can  find  none. 

If  the  record,  as  amended,  goes  up  to 
the  House  of  Lords  it  may  be  said  that 
that  is  not  the  record  upon  which  this 
Court  decided ;  and  that  their  judgment 
was  nob  erroneous  as  the    record    then 


(a)  Co.  Litt.,  260«. 


stood.  Perhaps  the  Court  will  grant  a 
fresh  writ  of  error  returnable  here. 

Lord  Tenterden,  C.J. :  That  cannot  be 
done.  The  only  course  that  can  now  be 
taken  is  to  bring  error  in  the  higher 
Court.((0  The  amended  record  will  go  up 
to  them,  and  will  be  the  only  one  of  which 
they  can  take  notice. 

The  rest  of  the  Court  concurred. 

Eule  discharged. 


Materials  made  use  of.  The  indictment 
is  copied  from  the  original .  (iDdictments, 
I.  Will.  4.  No.  1  London  and  Middlesex).  The 
report  of  the  trial  is  from  Gurney's  unpublished 
notes,  witli  the  exception  of  the  evidence  for 
the  prosecution,  which  is  taken  from  the  Se&iions 
Papers,  1831.  The  report  of  the  motion  for  a 
^vrit  of  habeas  corpus  is  from  4  C.  &  F.  45.  The 
report  of  the  arguments  on  proceedings  in  error 
is  from  the  notes  on  the  brief  of  the  Attorney- 
General.  (6)  Ihe  judgments  delivered  on  May  7, 
1831,  and  Nov.  25,  1831,  are  taken  from  2  13.  & 
Ad.  362  and  97 1.  The  Crown  Roll,  Easter  Term, 
1  WiL  4.,  No.  19,  has  been  examined. 


(a)  See  Reg.  v.  Leversouy  L.R.  4  Q.B.  894, 
and  "  Observations,  &c.  on  Lever  son  v.  The 
Qiteen,**  by  W.  F.  Finlason. 

(6)  Papers  of  Solicitor  of  Treasury,  6259. 
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The  king  against  DANIEL  O'CONNELL  and  Others. 


Proceedings  on  January  24, 25, 27,  and  31,  February  1,  5,  and  12, 1831, 
AGAINST  Daniel  O'Connell,  Thomas  Steele,  John  Reynolds,  John 
Lawless,  Edward  Dwyer,  Thomas  Clooney,  John  Redmond,  and 
Richard  Barrett,  for  Breach  of  10  Geo.  4.  c.  1.  and  for  a  Con- 
spiracy TO  commit  a  Breach  of  such  Act. 

The  Lord  Lieatenaut  of  Ireland  issued  three  proclamations,  on  25th  December  1830  and  7th 
and  Idth  January  1831,  prohibiting  the  meeting  of  an  association  bearing  various  names  under 
whatever  name  it  mi^ht  meet. 

On  the  18th  of  January  1831  the  defendant  and  others  were  apprehended  on  informations 
charging  them  with  having  held  meetings  in  violation  of  the  Lord  Lieutenant's  proclamations. 

1.  10  George  4.  c.  1. — Proclamation  of  Lord  Lieutenant, 

By  the  Court  of  King's  Bench — 
That  it  was  a  breach  of  10  George  4.  c.  1.  lor  any  number  of  persons  to  meet  as  an  association 
or  assemblage  which'  the  Lord  Lieutenant's  proclamation  had  forbidden,  though  such  persons 
upon  being  called  upon  by  the  magistrates  to  disperse  obeyed. 
That  it  was  also  a  breach  of  the  Act  for  such  persons,  called  upon  under  one  designation  to 
disperse,  to  agree  to  meet  again  for  the  same  purposes  under  another  name. 

2.  Conspiracy. 

That  it  is  a  criminal  conspiracy  to  agree  to  hold  a  meeting  prohibited  by  law. 

3.  Withdrawal  of  a  demurrer— ^0  Geo,  3.  j*  1  Geo,  4.  c.  4. 

One  of  the  defendants  who  had  demurred  to  fourteen  of  the  counts  in  the  indictment  applied  to 
the  Court  of  King's  Bench  for  leave  to  withdraw  the  demurrer.  The  Attomey^Genend  on  behfilf 
of  the  Crown  objected. 

Held  by  Bushe,  L.C.J.,  Vandeleur  and  Jebb,  JmT. — 
That,  notwithstanding  the  opposition  of  the  Attorney-General,  the  Court  might  give  suoh 
leave,  and  that  60  Geo.  3.  &  1  Geo.  4.  c.  4.  had  not  altered  the  law. 


CouHT  OP  King's  Bench,  Dublin. 

[Before  Bitshe,  L.C.  J.,  Vandeleur  and 
Jehby  J.J. 

January  24,  1831. 
The  King  against  0*Oonnell  and  Othebs. 

The  fiprand  jurors  having  been  sworn, 
Jebb,  J.,  addressed  the  City  grand  jury 
nearly  as  follows : — 

Gentlemen  of  the  City  grand  jury,  it 
appears,  by  information  returned  before 
ns,  that  certain  persons  are  charged  with 
a  breach  or  breaches  of  an  Act  of  Parlia- 
ment, made  in  the  tenth  year  of  his  late 
Majesty,  entitled  "  An  Act  for  the  Sup- 
pression of  Dangerous  Associations  or 
Assemblies  in  Ireland."(a)  The  Oourt 
are  given  to  understand  that  it  is  the 
intention  of  the  Law  Officers  of  the  Crown 
to  send  up  bills  of  indictment  to  you, 
grounded  on  these  informations,  for 
breaches  of  this  Act  of  Parliament. 

(d)  10  Geo.  4.  c.  1.  expired  and  repealed  by 
the  Statute  Law  Bevision  Act,  1873. 


Grentlemen  of  the  jury,  as  this  is  the 
first  time  the  court  has  been  called  on  to 
consider  this  Act,  or  to  charge  any  grand 
jury,  before  whom  bills  are  to  be  sent  on 
the  subject,  it  may  be  necessanr  that  I 
should  explain  it  to  tou  (which  I  do  tfith 
the  concurrence  of  the  entire  Court),  and 
give  such  construction  to  it  as  we  think  it 
ought  to  bear,  for  vour  assistance  when 
you  come  to  consider  the  evidence  that 
shall  be  laid  before  you,  and  apply  it  to 
such  counts  in  the  indictments  as  relate 
to  the  persons  charged.  The  second  section 
recites  that — 

"divers  statutes  have  from  time  to  time  been 
passed  for  the  suppression  of  dangerous  associa- 
tions and  assemblies  in  Ireland,  but  the  same 
have  been,  by  various  shifts  and  devices,  evaded, 
and  whereas,  in  the  present  state  of  Ireland, 
it  is  expedient  that,  for  the  time  to  be  hereby 
limited,  a  power  should  be  vested  in  the  Lord 
Lieutenant,  or  other  Chief  Governor  or  Go- 
vernors of  Ireland,  by  his  or  their  Proclamation 
or  Order,  to  prohibit  or  suppress  any  association, 
assembly,  or  meeting  of  persons  in  Ireland, 
which  he  or  they  shall  deem  to  be  dangerous  to 
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the  public  peaco  or  safety,  or  iuconsistent  with 
the  due  administratiou  of  the  law." 

It  then  enacts — 

"  that  it  shall  and  may  be  lawful  for  'the  Lord 
Lieutenant,  or  other  Chief  Governor  or  Governors 
of  Ireland,  by  his  or  their  Proclamation  or  Order, 
to  prohibit  or  suppress  the  meeting  of  any  asso- 
ciation, assembly,  or  body  of  persons  in  Ireland, 
which  he  or  they  shall  deem  to  be  dangerous  to 
the  public  peace  or  safety,  or  inconsistent  with 
the  due  administration  of  the  law,  or  any  ad- 
journed, renewed,  or  othennsi»  continued  meeting 
of  the  same,  or  of  any  part  thereof,  under  any 
name,  pretext,  or  device  whatsoever." 

Yon  see,  gentlemen,  that,  nnder  this 
section,  the  Lord  Lieutenant  is  empowered 
by  proclamation  to  do  two  things :  first, 
to  prohibit  the  assemblage  of  any  associa- 
tion or  body  of  people  which  he,  in  his 
wisdom,  shall  consiaer  injurions  or  dan- 
gerous to  the  public  peace,  or  inconsistent 
with  the  due  administration  of  the  law. 
And,  secondly,  he  is  empowered  to  suppress 
any  meeting  that  shall  take  place  notwith- 
standing the  proclamation.  Now  the  in- 
formations in  this  case  charge  the  persons 
accused  with  breaches  of  this  Act  in  two 
particulars.  They  are  charged,  in  the 
first  instance,  with  having  met  and 
assembled  together  contrary  to  the  Lord 
Lieutenant's  proclamation. («)  It  is  charged 
that  the  Lord  Lieutenant  did,  on  certain 
days,  by  his  proclamations  bearing  certain 
dates,  prohibit  the  meeting  of  certain 
specified  assemblages  of  persons,  first  on 
one  day,  then  on  subsequent  days ;  that 
by  three  several  proclamations  he  pro- 
hibited the  assemblage  of  associations 
or  assemblies,  bearing  certain  name8,(6) 
according  to  the  terms  of  the  Act  of  Parlia- 
ment ;  and  then  the  informations  of  those 
pei'sons  who  have  sworn  them  state  that 
certain  persons  therein  named  did,  not- 
withstanding these  proclamations,  on 
certain  days  which  are  mentioned  assemble 
for  the  purposes  mentioned  in  the  summons 
or  notice  calling  them  together,  for  the 

Eurposes  of  those  associations  or  assem- 
lies,  in  breach  of  and  in  opposition  to  the 
proclamations,  consequently  in  breach  of 
the  Act.  That  is  the  first  breach  of  the 
law  that  is  alleged  to  have  been  committed. 


(a)  Issued  on  24th  April  and  25th  December 
1830  and  January-  7  and  18,  1831  ;  Annual 
lUgister,  1831,  805  ;  Walpole's  History,  3,  108  ; 
Wellington's  Despatches,  1830-31,  4,  812. 

(6)  For  example,  **  The  Society  of  the  Friends 
of  Ireland  of  all  Religious  Persuasions,''  **  the 
Irish  Society  for  Legal  and  Legislative  Relief," 
*Mhe  General  Association  of  Ireland  for  the 
Prevention  of  Unlawful  Meetings  and  for  the 
Protection  and  Exercise  of  the  Sacred  Right  of 
Petitioning  for  the  Redress  of  Grievances," 


and  which  the  testimony  of  the  persons 
who  have  sworn  those  informations  goes 
to  establish.  With  respect  to  that,  the 
construction  the  Court  gives  to  the  Act  of 
Parliament  is  this,  that,  if  the  Lord  Lieu- 
tenant shall  by  his  proclamation  (a)  have 

(a)  The  following  case  respecting  the  autho* 
rity  of  the  liord  Lieutenant  ot  Ireland  to  pro- 
hibit under  10  Geo.  4.  c.  1.  the  meeting  of  Asso- 
ciations by  a  general  proclamation  was  sub- 
mitted to  the  Attorney  General  and  Solicitor 
General  of  England  :  — 

**By  10  Geo.  4.  c.  1.  s.  2.,  reciting  that 
"divers  statutes  have  from  time  to  time  been 
passed  for  the  suppression  of  dangerous  asso- 
ciations and  assemblies  in  Ireland,  but  the  same 
have  been,  by  various  shifts  and  devices,  evaded, 
and  whereas,  in  the  present  state  of  Ireland,  it  is 
expedient  that,  for  the  time  to  be  hereby  limited, 
a  power  should  be  vested  in  the  Lord  Lieutenant 
or  other  Chief  Governor  or  Governors  of  Ire- 
land, by  his  or  their  Proclamation  or  Order,  to 
prohibit  or  suppress  any  association,  assembly, 
or  meeting  of  persons  in  Ireland,  which  he  or 
they  shall  deem  to  be  dangerous  to  the  public 
peace  or  safety,  or  inconsistent  with  the  due 
administration  of  the  Law,  be  it  therefore  en- 
acted, that  it  shall  and  may  be  lawful  for  the 
Lord  Lieutenant  or  other  Chief  Governor  or 
Governors  of  Ireland,  by  his  or  their  Proclama- 
tion or  Order,  to  prohibit  or  suppress  the  meeting 
of  any  association,  assembly,  or  body  of  per- 
sons in  Ireland  which  he  or  they  shall  deem  to 
be  dangerous  to  the  public  peace  or  safety,  or 
inconsistent  with  the  due  administration  of  the 
law,  or  any  ai^oumed,  renewed,  or  othen\'ise 
continued  meeting  of  the  same,  or  of  any  part 
thereof,  under  any  name,  pretext,  or  device 
whatever." 

The  following  is  a  copy  of  a  memorandum 
received  by  Viscount  Melbourne  from  Ireland: — 

**  A  question  has  been  raised  upon  the  con- 
struction and  effect  of  the  2nd  clause  of  the 
10  Geo.  4.  c.  1.,  the  Act  of  suppression  of  dan- 
gerous Associations  in  Ireland. 

**  By  that  clause  a  power  is  vested  in  the  Lord 
Lieutenant  to  prohibit  the  meeting  of  any  Asso- 
ciation or  Assembly  which  he  may  deem  to  be 
dangerous  to  the  public  peace  and  safety,  or  any 
adjourned,  renewed,  or  otherwise  continued  wteet- 
ing  of  the  same,  or  of  anif  part  thereof,  under 
any  name,  pretext,  or  device  whatever. 

**  The  opmion  of  the  Law  Officers  in  England 
is  desired  upon  this  point,  whether  it  is  com 
petent  to  the  Lord  Lieutenant  by  a  single  and 
general  Proclamation  to  prohibit  the  meeting 
of  any  Association  or  Assembly  specified,  and 
all  adjourned,  renewed,  or  otherwise  continued 
meetings  of  the  same ;  or  whether,  for  the  pro- 
hibition of  any  meeting  of  such  Association,  not 
the  primary  or  origimd,  but  an  adjourned  or 
renewed  one,  a  new  Proclamation  from  time  to 
time  is  requisite. 

"  It  is  the  unanimous  opinion  of  the  Law 
Officers  in  Ireland  that  one  Proclamation  would 
be  sufficient  in  the  case  supposed. 

**  Viscount  Melbourne  has  been  pleased  to 
transmit  this  paper  to  the  Solicitor  of  the  Trea- 
sury with  directions  to  lay  it  before  the  Attorney 
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forbidden  the  assembling  of  a  number  of 
persons  who  have  signified  their  intention 
of  assembling  under  a  particular  name  or 
denomination,  if  he  should  haye  forbidden 
any  such  meeting  or  assemblage,  and  that 
the  persons  shall  notwithstanmng  it  (with 
the  knowledge  of  such  proclamations) 
assemble  and  meet  together,  for  the  pur- 
poses of  their  associations  or  assemblages, 
if  thej  meet  as  such  assembly  or  associa- 
tion so  forbidden  and  so  prohibited  by  the 
proclamation  ^m  assembling,  they  there- 
by haye  committed  a  breach  of  the  Act  of 
ifarliament,  and  are  an  unlawful  assembly , 
subject  to  indictment  as  haying  constituted 
an  unlawful  assembly,  and  are  subject  to 
the  punishment  awarded  by  Common  Law 
to  persons  guilty  of  a  misdemeanour. 

Gentlemen  of  the  jury,  the  Act,  as  I 
haye  stated,  giyes  the  power  to  the  Lord 
Lieutenant,  not  only  to  prohibit  these 
meetings  it  has  described,  but  also  to 
suppress  them,  if  they  should  meet,  and 
for  this  purpose  to  giye  directions  to  the 
ciyil  power  to  disperse  the  persons  so 
assembled  together,  contrary  to  the  pro- 
clamations ;  and  if  they  shall  not  disperse 
within  the  time  limited,  then  another 
breach  of  law  is  committed.  For  this 
breach  the  Act  proyides  a  specific  punish- 
ment, namely,  imprisonment  for  three 
calendar  months,  which  the  magistrates 
are  empowered  to  award  in  a  summary 
manner. 

Gentlemen  of  the  jury,  in  order  to 
constitute  the  first  breach  of  the  law, 
namely,  the  assembling  contrary  to  the 
proclamation,  it  is  not  necessary  that 
the  persons  assembled  and  met  should 
haye  committed  a  further  breach  of  the 
law,  by  refusing  to  disperse  at  the  recjui- 
sition  of  the    magistrates    or   the   ciyil 

and  Solicitor  General;  and  their  opinion  is 
requested. 

**  Whether  it  is  competent  to  the  Lord 
Lieutenant  by  a  single  and  general  Pro- 
clamation to  prohibit  the  meeting  of  any 
Association  or  Assembly  specified,  and  aU 
adjourned,  renewed,  or  otherwise  continued 
meetinijrg  of  the  same ;  or  whether,  for  the 
prohibition  of  any  meeting  of  such  Asso- 
ciation, not  the  primary  or  original,  but  an 
adjourned  or  renewed  one,  a  new  Proclama* 
tion  from  time  to  time  is  requisite. 
"  We  concur  in  opinion  with  the  Law  Officers 
in  Ireland  that  one  single  and  general  Vroclama- 
tion  of  the  tenor  and  effect  stated  in  the  case, 
and  alleged  to  in  the  Question  submitted  to  us, 
is  a  sufficient  and  valid  Proclamation  under  the 
Act,  and  that  it  is  not  necessary  for  the  Lord 
Lieutenant  to  issue  a  new  Proclamation  from 
time  to  time  against  each  acyonmed  or  continued 
meeting.  (Signed)        T.  Deioiak. 

Wm.  HOIINE. 
Line.  Inn,  Jan.  21st,  1831.'^ 
See  also  Appendix  U. 


power.  The  ofi*ence  of  assembling  is 
complete,  by  meeting  contrary  to  the 
proclamation,  though  they  should  not  be 
called  on  by  the  magistrates  to  disperse, 
and  though  being  Cfuled  on  they  should 
obey  the  requisition  of  the  ciyil  power, 
and  separate  within  the  prescribed  time. 
If  they  meet  there  togctner,  contrary  to 
the  proclamation,  there  is  a  breach  of  the 
Act  in  that  respect,  and  the  persons 
meeting  are  subject  to  indictment,  as 
being  members  of  an  unlawful  assembly — 
an  assembly  made  unlawful  by  an  Act  of 
Parliament  and  by  proclamation — and 
subject  to  such  punishment,  if  found 
guilty,  as  is  applicable  to  cases  of  mis* 
demeanour. 

Therefore,  if  the  witnesses  who  shall  be 
sent  up  to  you  shall  satisfy  you  thai 
persons  did  assemble  and  meet  together, 
constituting  that  assembly  or  meeting 
which  had  been  prohibited  by  the  pro- 
clamation  of  the  Lord  Lieutenant,  it  is 
immaterial  to  consider  whether  they  were 
called  on  afterwards  to  disperse,  or  whether 
they  did,  being  called  on,  disperse;  a 
breach  of  the  law  was  committed  by  the 
act  of  their  assembling ;  and  if  ^ou  are 
satisfied  they  so  assembled,  it  is  3rour 
duty  to  find  bills  of  indictment  against 
the  parties  for  so  assembling,  contrary  to 
the  proclamation. 

Gentlemen  of  the  jury,  the  second 
breach  of  the  law  upon  which,  we  are 
informed,  it  is  the  intention  of  the  Law 
Officers  of  the  Crown  to  prefer  bills  of 
indictment,  or  perhaps  to  haye  counts  in 
the  same  indictment,  is  a  conspiracy  to 
commit  a  breach  of  this  particular  Act  of 
Parliament.  As  to  the  charge  of  con« 
spiring  to  commit  a  breach  of  the  law 
and  a  yiolation  of  this  Act,  the  infer* 
mations  go  to  establish  this  fact,  that 
persons  assembled  as  a  meeting  or  associa- 
tion forbidden  by  the  proclamations  did, 
when  called  on  to  disperse  by  the  ciyil 
power,  or  when  under  apprehension  that 
they  would  be  called  on  to  disperse,  agree 
among  themselyes  that  they  would  dis- 
perse as  such  particular  assembly — for 
instance,  an  assembly  is  deeignatea  as  a 
meeting  at  Home*8  Hotel,  Usher's  quay; 
they  did  agree  to  disperse  as  such  assem- 
bly (a)  — and  that  the  same  persons  should 
assemble  at  another  place,  under  another 
name  and  designation,  but  for  the  same 
object  and  purposes  for  which  they  had 
assembled,  in  breach  of  the  proclamation, 
and  for  the  same  purposes  for  which  they 
assembled  as  meetings  specified  in  the 
Lord  Lieutenant's  proclamation.  If  it 
shall  appear  to  yon  that  these  facts  shall 
be  maae  out  by  eyidence,  it  is  our  opinion 


(a)  Life  of  Eight  Hon.  F.  Blackbume,  L.C., 
p.  70. 
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that  a  breach  of  the  law  has  been  com- 
mitted in  that  instance,  the  Act  haying 
empowered  the  Lord  Lieutenant  to 
'*  suppress  the  meetiDg  of  any  association  or 
assemblage  of  persons,  which  he  shall  deem 
dangerous  to  the  public  peace,  or  any  adjourned, 
renewed,  or  otherwise  continued  meeting  of  the 
same,  or  of  any  part  thereof,  under  any  name, 
pretext,  or  device  whatsoever." 

If  the  persons  constituting  an  assembly, 
prohibited  by  proclamation,  agree  among 
themselves  to  meet  under  another  deno- 
mination, for  the  same  purposes,  that  is  a 
''shift,**  a  "device** — it  is  a  meeting  of 
the  same  men  and  of  the  same  persons — it 
may  be  considered  an  adjournment  of  that 
meeting — in  fact,  it  is  a  meeting  of  the 
assembly  prohibited  by  the  proclamation 
of  the  Lord  Lieutenant,  and  there  is  a 
breach  of  the  Act  in  that  respect.  But, 
gentlemen,  if  it  should  appear  to  you 
that  the  prohibited  assemblage  or  meeting 
did  really  and  ho/id  iUle  give  up  the  pur- 
poses and  objects  of  the  meeting,  did  agree 
to  disperse  and  thereby  obey  the  orders  of 
the  Lord  Lieutenant,  and  that  afterwards, 
and  for  other  purposes,  hand  fide  and  really 
distinct — for  purposes  not  prohibited  by 
the  proclamation — they  do  assemble  in  any 
meeting  not  prohibited  by  name,  then  no 
breach  of  the  Act  is  committed.  If  really 
and  bond  fide,  and  without  subterfuge, 
they  give  up  the  objects  and  purposes  of 
the  meeting  prohibited  by  proclamation, 
and  afterwards  assemble  together  for  other 
purposes,  distinct  and  different  from  the 
purposes  of  the  meeting  which  had  been 
prohibited,  if  you  are  satisfied  that  there 
18  no  device,  subterfuge,  or  contrivance  to 
continue  the  same  meeting,  then  there  is 
no  breach  of  tne  Act  committed.  But  if 
they  meet  for  the  same  objects  and  pur- 
poses, or  agree  amongst  themselves  that 
they  should  meet  for  the  same  purposes, 
then  it  is  a  shift  and  device  to  evaae  the 
Act,  and  a  breach  of  the  law  is  thereby 
committed  ;  and  they  are  as  guilty  as  if 
they  had  assembled  together,  under  the 
denomination  of  the  meeting  so  specified 
in  the  proclamation,  and  which  was  for- 
bidden by  it. 

Such  is  the  construction,  gentlemen, 
which,  without  any  doubt  on  our  minds, 
wo  give  this  Act.  Therefore,  gentlemen,  if 
you  are  satisfied  by  the  witnesses  who  shall 
be  sent  up  to  you,  in  the  first  place,  that 
the  persons  charged,  or  anv  of  them,  did 
assemble  together  as  such  meeting  or 
assembly  stated  in  the  Lord  Lieutenant's 
proclamation,  even  though  they  might 
afterwards  disperse  when  called  upon  to 
do  so,  it  is  your  duty  to  find  true  bills  on 
these  counts  which  charge  them  with 
meeting  as  a  particular  association,  for- 
bidden oy  the  proclamation ;  and  secondly, 
if  you  should  be  of  opinion  that  they  did, 
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under  a  change  of  name,  but  with  the 
same  purposes  and  objects,  and  composed 
of  the  same  persons,  agree  to  re-assemble 
together,  then,  gentlemen,  the  construe* 
tion  we  give  the  Act  is,  that  the  agreeing 
to  assemble  together  is  a  continuance  of 
the  same  body,  but  under  a  mere  change 
of  name.  If  they  agree  to  confederate 
together  for  the  same  purposes,  that  con- 
stitutes the  crime  of  a  conspiracy,  and  it 
is  your  duty  to  find  true  bills  on  such 
counts  as  charge  the  parties  with  a  con- 
spiracy to  commit  a  breach  of  the  Act. 
An  agreement  or  confederacy  of  persons 
to  do  a  thing  contrary  to  law,  agreeing  or 
confederating  to  hold  a  meeting  contrary  to 
the  Act,  comes  within  the  true  description 
of  a  conspiracy. (a)  To  hold  a  prohibited 
meeting  is  agamst  the  law,  and,  therefore, 
Sk  conspiracy  to  hold  it  is  an  offence ;  and  if 
you  are  satisfied  that  this  is  the  fact,  it  is 
your  duty  to  find  bills  on  such  parts  as 
charge  a  conspiracy,  as  well  as  for  assem- 
bling together  in  breach  of  the  proclama- 
tion. 

Gentlemen,  that  is  all  that  occurs  to 
me  as  necessary  to  offer  in  reference  to 
this  Act.  Any  allusion  to  the  particular 
circumstances  of  the  case  before  you,  I 
am  sure,  is  unnecessary,  being  perfectly 
satisfied  that  gentlemen  of  your  respecta- 
bility and  of  your  situation  in  life  will 
keep  your  minds  free  from  any  impressions 
made  out  of  doors,  that  you  will  approach 
the  subject,  as  I  trust  juries  will  always 
approach  every  subject  connected  with 
the  administration  of  justice,  with  firmness 
and  determination  to  do  your  duty,  looking 
straight  before  you,  neither  to  the  right 
hand  nor  to  the  left. 

The  jury  then  retired. 


January  25,  1831. 
On  this  day,  at  a  late  hour,  the  jury 
returned  true  bills  against  all  the  tra- 
versers, who  being  called,  they  happened 
not  to  be  in  attendance,  when  their  attor- 
ney {Costelloe)  undertook  for  their  appear- 
ance on  the  following  day,  as  of  this  aay. 

January  27,  1831. 

All  the  traversers  answered  but  O^Con- 
neily  who  subsequently  appeared  in  Court, 
but  said  he  considered  that  his  attorney 
had  appeared  for  him  yesterday. 

The  Attorney  General{h)  said  that  was 
inadmissible,  that  Mr.  O'Connell  had 
undertaken  that  he  should  appear  per- 
sonally this  day,  for  yesterday, 

O'Connell  said  that  tiie  Attorney  General 
should    be  aware    that  the    Act  taking 

(a)  See  below,  p.  959 ;  lieg.  v.  Parnell,  14 
Cox,  C.C.  508. 

(6)  Blackburue,  afterwards  Lord  Chancellor 
of  Ireland. 
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away  the  traverse  in  proa^ltno  (o)  pro- 
vided for  the  appearance  of  the  traverser 
by  attorney.  However,  as  his  attorney 
had  undertaken  for  him,  he  would  now 
appear  in  person,  as  of  yesterday. 

The  traversers  were  told  they  should 
plead  in  four  days  from  yesterday. 

January  31,  1831. 

The  Attorney  General  this  day  moved 
that  the  Court  would  bo  pleased  to  fix  as 
early  a  day  as  its  convenience  would 
permit  to  hear  the  arguments  of  the 
demurrer  filed  in  these  cases.  (&) 

Court:  Have  the  traversers  got  notice 
of  this  application  P  Are  they,  or  anyone 
on  their  part,  now  present  P 

[Neither  the  traversers,  their  counsel  or 
attorney,  were  present.] 

Attorney  General :  The  traversers  ought 
all  now  to  have  been  present.  I  am  at 
liberty  to  call  them  now  on  their  recogni- 
sances, and,  on  their  not  answering,  to 
have  their  recognisances  forfeited.  Their 
several  pleadings  were  not  filed  until  very 
late  on  Satarday  night.  I  immediately 
joined  in  demurrer,  and,  out  of  courtesv, 
had  them  served  with  notice  verv  early 
this  morning  that  I  would  make  the  pre- 
sent application,  and  that  no  delay  or 
inconvenience  should  arise,  I  have  directed 
the  paper  books  to  be  famished  to  the 
entire  Court  this  evening  or  to-morrow 
morning,  and  I  shall  not  require  the  other 
side  to  join  in  the  expense  of  them. 

The  Court  suggested  that  it  might  be 
better  if  the  Attorney  General  would  renew 
his  application  in  the  morning,  and  serve 
notice  now  on  the  parties  that  he  would 
do  so ;  in  which  the  Attorney  Geeneral,  as 
it  was  the  wish  of  the  Court,  immediately 
acquiesced. 

February  1,  1831. 

The  Attorney  General^  with  whom  was 
Bennetty  K.O.,  and  Greene,  K.C.,(c)  re- 
newed the  application  this  morning. 

Perrln,  K.G.,{d)  with  whom  was  Holmes, 
KeaHngeAe)  and  Pigot  (/)  (and  0' Connelly 
for  the  other  traversers),  opposed  it,  on  the 
ground  that  the  usual  notice  had  not 
been  given  of  the  motion.  The  Attorney 
General  bv  serving  notice  had  shown  he 
considered  notice  was  necessary;  but  it 
should  be  the  full  notice  in  tms  as  re- 

(a)  60  Geo.  3.  c.  4.  s.  1. 
(6)  As  to  O'ConneU's  abeence,  see  Life  of 
Blackbume,  87. 

(c)  Aiterwards  a  Baron  of  the  Coart  of 
Exchequer. 

(d)  Afterwards  a  Justice  of  the  Court  of 
Queen*!  Bench. 

(«)  Afterwards  Judge  of  the  Prerogative 
Court. 

(/)  Afterwards  Chief  Baron  of  the  Court  of 
Exchequer. 


quired  in  all  other  cases.  Counsel  referred 
to  the  rule  of  the  21st  November  1826, 
requiring  the  paper  books  to  be  made  up, 
and  sent  to  the  judges  a  given  time  before 
the  argument. 

The  Court  said  that  rule  did  not  take 
away  the  qualification  of  it  expressed  in 
the  rule  of  1797, (a)  which  more  immedi- 
ately applied  to  the  present  case. 

Hohtiee :  The  application  did  not  extend 
to  Mr.  8teeh,{h)  as  his  case  was  not  at  issue. 

Attorney  General:  There  is  certainly  a 
distinction  in  the  two  cases  to  which  these 
rules  refer,  but  it  is  unnecessary  that  I 
should  enter  into  it,  for  I  deny  that  either 
rules  apply  to  cases  on  the  Crown  side. 
In  the  case  of  the  Crown  I  maintain  that 
it  is  the  ri^ht  of  the  Attorney  General  to 
have  the  trial  of  the  Crown  expedited  as 
quickly  as  the  convenience  of  the  Court 
will  admit ;  and,  with  all  due  respect  for 
the  Court,  it  is  not  competent  to  them  to 
delay,  by  any  rule  or  order  of  theirs,  the 
King  from  his  trial  or  hearing  when  his 
cause  has  been  at  issue :  but  as  to  notice, 
I  deny  altogether  the  right  of  the  tra- 
versers to  any.  The  Court  will  please 
to  recollect  that  these  traversers  gave 
bail  to  appear  from  day  to  day  this  term 
in  this  Cfourt.  They  should  be  always 
personally  present  here,  and  therefore 
are  not  entitled  to  any  notice.  On  these 
groiinds  I  press  my  motion  on  the  Court, 
particularly  as  it  is  to  determine  on  a  de- 
murrer, which,  on  public  n*ounds,  should 
not  continue  undecided.  I  press  then  for 
the  right  of  the  Attorney  General  to  have 
the  earliest  day  fixed  which  the  conveni- 
ence of  the  Court  will  admit.  I  shall 
agree  to  give  until  Friday  or  Saturday,  or 
even  untu  Monday,  but  I  cannot  consent 
to  a  further  postponement.  The  Court 
will  also  please  to  recollect,  that  yesterday 
I  could  have  had  the  several  traversers 
called  on  their  several  recognisances,  and 
could  have  had  the  recognisances  of  each 
of  them,  who  did  not  appear,  forfeited ; 
and  that  it  was  only  at  the  suggestion  of  the 
Court,  and  not  from  any  kind  of  feeling 
that  it  was  at  all  necessary,  that  I  had 
them  served  with  the  notice  of  the  present 
motion.  I  do  not  want  to  abridge  any 
time  the  law  allows  the  parties.  They 
have  had  the  full  time  to  plead  the  law 
gives  them,  but  there  is  no  rule  that  any 
titne  should  elape  between  the  joinder  in 
demurrer  and  the  argument  of  it. 

Vandbleur,  J. :  Ifthe  traversers  should 
state  any  reasonable  grounds,  and  apply 
for  a  delay,  you  would  give  it  P 


(a)  The  rule  of  28th  May  1797,  which  re- 
quired the  paper  books  to  be  made  out  four  days 
before  I  he  first  day  of  term. 

(6)  He  had  pleaded  not  guilty  to  the  whole 
indictment. 
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Attoitiey  Genet-al :  I  was  coming  to  that. 
They  have  had  fall  time  and  have  filed 
their  demurrers.  I  am  not  to  presume 
that  they  are  prepared  to  show  an^  ground 
for  delay.  I  cannot  object  to  their  stating 
such  grounds,  if  any,  hj  affidavit,  here- 
after. After  the  joinder  in  demurrer ,  they 
would  have  had  full  time  to  give  notice 
of  such  an  application  without  thus  seek- 
ing for  an  indefinite  postponement. 

BusHE,  L.C.J. :  Suppose  there  had  been 
no  demurrer,  would  you  b6  bound  to  serve 
any  notice  of  any  kind  P 

Attorney  General:  In  the  case  of  The 
King  v.  Forbes  and  other8,(a)  tried  at  bar 
here,  in  1823,  no  notice  whatever  was 
served  by  the  present  Lord  Chancellor,  (&) 
then  the  Attorney-General. 

O'Connell :  All  we  are  looking  for  now 
is  that  this  motion  should  not  be  made 
until  Thursday  next. 

AUornev  General :  There  is  no  authority 
can  be  adduced  to  show  that  the  Crown 
has  not  full  right  to  have  its  trials  ex- 
pedited. 

Holmes:  The  King  v.  Bkhard  Badford 
Eoe.ic) 

Bennett,  K.C. :  That  case  is  in  our  fa- 
vour. Boe  was  under  sentence  and  in 
custody. 

BusHE,  L.O.J. :  If  we  were  to  fix  Mon- 
day for  the  argument? 

O^Gonnell :  We  are  not  prepared  to  argue 
the  motion  to-day.  It  is  right  that  we 
should  have  affidavits  to  oppose  it. 

BusHE,  L.C.J. :  If  the  traversers  wish 
to  make  an  application  founded  on  affi- 
davits they  will  nave  sufficient  opportunity 
of  doing  so. 

O^Connell :  We  are  taken  by  surprise  or 
they  should  now  be  on  the  file. 

Tlie  Court  decided  finally  that  Monday 
next  should  be  fixed  for  the  argument  of 
the  demurrer. 

Notice  of  a  motion  for  liberty  to  the 
traversers  to  withdraw  the  demurrers  was 
subsequently  served. 

February  6,  1831. 

Wallace,  K.C. :  I  am,  in  behalf  of  Mr. 
O'ConneU,  to  move  your  Lordships  that  he 
be  at  liberty  to  withdraw  the  demurrers 
filed  on  his  part  to  the  fourteen  first  and 
two  last  counts,  and  that  he  may  be  at 
liberty  forthwith  to  plead  as  of  last  Satur- 
day not  guilty  to  the  counts  to  which  the 
demurrer  had  been  taken,  the  defendant 
undertaking  to  go  to  trial  on  such  day  and 
during  the  present  term,  or  sittings  after, 
as  the  Court  may  appoint.  This  applica- 
tion is  suppoi-ted,  my  Ijords,  by  the  affi- 


(a)  See  Appendix  A, 

(6)  Plunket. 

(c)  2  Huds,  &  Br.  452 ;  2  Law  Becorder,  486. 


da\  it  of  Mr.  O'Connell  that  he  has  a  good 
defence  to  the  first  fourteen  counts  and  to 
the  two  last,  and  also  that  he  is  advised 
that  he  has  a  legal  defence  thereto.  It 
appears  everything  has  been  done  not  to 
embarrass  the  Crown.  The  defendant 
imdertakes  to  go  to  trial  on  any  day,  and 
by  the  affidavit  it  appears  that  he  has  a 
fair  and  honest  defence  to  make  to  these 
counts  from  which  he  seeks  to  withdraw 
his  demurrer.  It  may  be  necessaiy  here 
to  state  a  few  other  circumstances  about 
this  demurrer  for  the  purpose  of  showing 
the  reasonableness  of  the  application  to 
withdraw  it;  but  in  doing  so  it  is  not 
necessary  that  I  should  draw  your  Lord- 
ships'  attention  to  this  Act  of  Parliament, 
because  your  Lordships  have  already  con- 
sidered it.  It  is  an  extraordinary  Act  of 
Parliament,  difficult  of  construction  for 
this  reason :  it  never  has  been  construed, 
for  this  is  the  first  indictment  had  under 
it,  and  it  is  not  many  days  since  that  in« 
dictment  was  put  on  the  file  of  the  Court. 
No  additional  time  was  given  to  the  de- 
fendant to  plead,  beyond  the  time  to  which 
he  was  strictly  entitled.  This  indictment 
contains  thirfy-two  or  thirty-three  counts, 
some  of  them  with  respect  to  the  law  and 
others  with  respect  to  the  facts.  With  re- 
spect to  this  indictment  counsel  on  the 
part  of  Mr.  O'ConneU  had  not  a  great 
deal  of  time  or  leisure  to  consider  the 
nature  of  the  counts,  each  of  them  requir- 
ing a  distinct  defence ;  and  it  was, therefore, 
my  Lords,  that  counsel  on  his  part  decided 
that  it  would  be  a  right  and  prudent  thing 
to  have  the  consideration  of  the  Conrt  on 
the  law,  and  on  the  counts  to  which  I  have 
adverted,  namely  the  fourteen  first  counts, 
because  they  put  forward  a  question  of 
law,  on  which  it  was  expected  that  the 
Court  would  come  to  a  decision,  and  by 
coming  to  a  decision  on  these  counts, 
your  Lordship  and  the  parties  will  be 
relieved  in  some  respects  during  the 
progress  of  this  very  novel  and  very  im- 
portant cause.  However,  after  matnro 
deliberation,  and  after  the  demurrer  was 
put  on  the  file,  it  occurred  to  counsel  that 
the  proper  way  tp  arrive  at  a  proper  con- 
struction of  this  very  novel  Act  of  Parlia- 
ment was  by  bringing  it  before  a  iury ;  and, 
my  Lords,  it  was  also  considered,  and  with  • 
respect  to  which  there  cannot  be  any 
doubt,  that  it  would  be  a  saving  of  time 
to  the  public,  the  Court,  and  the  parties 
to  have  but  one  decision,  which  would  in- 
volve both  the  law  and  the  facts.  It  is  on 
that  principle,  and  on  that  only — and  all 
the  ooansel  concerned  with  me  will  con- 
cur with  me  in  stating  that  was  the  ob- 
ject of  the  demurrer — and  the  reason  we 
now  seek  to  withdraw  it  is  not  for  the 
purpose  of  creating  delay,  it  is  not  for  any 
vexatious  purpose  that  we  now  seek  to 
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withdraw  it.  My  client  will  midertake 
what  I  have  already  stated,  namely,  he 
will  ^  to  trial  on  any  day  the  Court  may 
appoint ;  he  will  not  move  for  an  arrest  of 
judgment  or  for  a  new  trial,  and  if  there 
are  any  other  terms  he  will  undertake 
them — ^he  will  undertake  that  judgment 
may  he  entered  as  of  this  term.  £It  was 
quite  an  ordinary  conrse  to  let  a  party 
who  demurred  in  a  criminal  case  withdraw 
his  demurrer  and  plead  to  the  facts.]  I 
only  ai)ply  on  the  part  of  Mr.  O^ConmlL 

p0rrin{a) ;  I  am  counsel  for  Mr.  O^Con- 
neU  only. 

BusHE,  L.C.  J. :  Who  is  counsel  for  the 
rest  of  the  traversers  P 

0*ConneU:  I  am  counsel  for  all  the  tra- 
versers. 

Holmes :  1  am  counsel  for  Mr.  O^Conndl, 
and  all  the  traversers. 

BnsHE,  L.O.J. :  We  have  hut  one  appli- 
cation hefore  us  at  present.  Mr.  Attorney 
Cfeneral,  you  will  be  so  good  as  to  meet 
it. 

The  Attorney  Cfenercd :  My  Lords,  in  this 
case,  I  feel  myself  imperatively  bound  to 
resist  the  application  on  the  part  of  Mr. 
0*Connellt  and,  my  Lords,  I  resist  it  on 
these  grounds, — first,  that  the  Court  has 
no  power  to  comply  with  it ;  I  resist  it, 
secondly,  on  the  grounds  that,  even  if  the 
Court  liad  the  power  to  comply  with  such 
an  application,  the  grounds  to  sustain  it 
are  wrongly  and  altogether  insufficient. 
My  Lords,  it  has  been  stated  that  there 
are  authorities  to  show  that  it  is  a  mere 
matter  of  course  to  permit  a  defendant 
who  has  demurred  to  an  information  at 
the  suit  of  the  Crown  to  withdraw  that 
demurrer  and  plead.  I  have  asked  on 
what  grounds  tne  learned  gentlemen  on 
the  ooier  side  have  relied,  and  I  have 
been  told  that  there  are  authorities  to  be 
found  which  fully  support  them.  I  con- 
fess, my  Lords,  that  neither  I  nor  the 
gentlemen  who  co-operate  with  me  have 
been  able  to  find  sucn  authority.  On  the 
contrary,  my  Lords,  we  have  found  au- 
thorities, wmch  I  proceed  to  lay  before  the 
Court,  distinctly  establishing  that  such  is 
not  the  right  of  the  defendants,  and  that 
such  riffht  is  not  vested  in  the  Court 
unless  uie  King's  Attorney  General  shall 
consent  to  ti^e  applioation.(o) 

My  Lords,  from  the  earliest  period 
down  to  the  present  hour,  the  highest 
authorities  in  our  books  have  established 
the  distinction  between  the  right  of  the 
Crown  and  the  right  of  the  subject  in  such 
cases.  The  Crown  by  virtue  of  its  pre- 
rogative may  demur  and  withdraw  that 


(a)  See  above. 

(6)  Chitty,  Criminal  Law,  1, 488 ;  Gabbetf  s 
Criimoal  Law,  2, 388. 

o    6M«0. 


and  plead ;  it  may  plead,  withdraw  that, 
and  demur  ;  but  .then  it  is  by  the  prero- 
gative of  the  Crown  that  it  is  entitled  so 
to  act. 

£The  Attorney  Oeneral  referred  to  Part' 
ridge  v.  8trange{a) ;  Willion  v.  Berhl&M)  ; 
Comyns  Digest,  Prerogative  D.  85 ;  King 
V.  Bag8haw(c) ;  Anon,  {d),l 

Where  a  party  has  put  his  defence  on 
record,  the  substitution  or  alteration  of 
defence  ought  to  be  with  the  consent  of 
the  Attorney  General.  Your  Lordships 
will  understand  me,  all  those  remarks 
apply  to  misdemeanour  ;  the  considera- 
tion of  the  case  of  felony  stands  on  differ- 
ent grounds.  It  is,  therefore,  my  Lords, 
on  these  authorities  that  I  do  assert  that 
without  the  consent  of  the  Attorney  Gene^ 
ral  the  Court  has  not  the  power  to  grant 
this  application.  But,  my  Lords,  I  have 
another  view  of  this  subject,  which  I  will 
take  the  liberty  of  submitting  to  this 
Court. 

But  before  I  do  so  I  shall  state  a 
proposition,  which  I  think  your  Lordships 
will  support  me  in  sustaining — that  with- 
out contravening  the  policy,  without  over- 
ruling the  law  of  the  land,  your  Lordships 
cannot  comply  with  this  application. 
Your  Lordships  are  aware  of  the  statutes 
so  repeatedly  referred  to,  the  60  Geo,  3. 
and  1  Geo,  4.  c.  4.,  the  statute  which 
took  away  the  right-  of  a  defendant  to  tra- 
verse in  proximoXe)  The  object  and  policy 
of  that  statute  does  not  require  any  other 
elucidation  than  the  simple  statement 
contained  in  the  preamble  to  the  Act 
[which  the  Attorney  GenercU  ouoted].  Now, 
my  Lords,  permit  me  to  call  your  atten- 
tion to  the  situation  in  which  this  charge 
and  this  record  stand.  My  Lords,  if  these 
demurrers  had  not  been  filed  I  should 
have,  on  the  instant  issue  was  joined,  ap- 
plied to  the  Coi;irt  for  a  trial  at  bar, — 
and,  my  Lords,  in  this  term  the  law  and 
fact  would  have  been  tried  eimul  et  semel* 
I  should,  therefore,  have  the  full  benefits, 
and  the  public  would  have  the  full  benefit 
of  the  due  and  speedy  administration  of 
justice ;  I  would  have  the  defendsmts  pre- 
vented from  having  their  case  postponed 
until  the  next  term.  Permit  me  to  ask 
your  Lordships,  what  will  be  the  conse- 
quences if  the  Court  permit  new  pleas  to 
be  filed  in  place  of  these  demurrers  P  The 
first  consequence  will  be  that  I  cannot 
have  them  tried  during  the  present  term ; 
and,  therefore,  my  Lords,  am  I  not  de- 
layed, am  I  not  defeated?  Is  not  the 
speedy  administration  of  justice  clogged  P 

(a)  Plowdeo,  77. 
(6)         H        228. 
(c)  Cro.  Car.  847. 
(<0  ft  Mod.  18. 

(e)  60  G^.  8.  &  1  Qeo.  4.  c.  4.  •.  1. 
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The  public,  who  haTc  a  right  through  me 
to  the  adjudication  of  the  law  and  fact, 
are  defeated  and  dei)rivcd  of  that  right 
which  the  Act  of  Parliament  was  expected 
to  insure  in  the  administration  of  justice. 
My  Lords,  instead  of  a  trial  at  bar,  it  is 
proposed  to  give  me  one  at  Nisi  Prius. 
But  I  tell  my  learned  friends  I  will  never 
try  this  case  at  Nisi  Priup.(«)  Look,  my 
Lords,  a  little  at  the  conseouenceof  trying 
this  case  at  Nisi  Prius.  The  result  would 
be  the  inevitable  postponement  until  the 
next  term  of  judgment;  whereas,  if  I 
tried  this  case  at  bar,  the  judgment  would 
be  XTistanter.  There  could  be  no  motion 
in  arrest  of  judgment.  But  if  your  Lord- 
ships rule  that  I  should  try  at  Nisi  Prius, 
the  traversers  will  have  till  next  term  to 
move  in  arrest  of  judgment.  Thus  the 
decision  will  be  trifled  with,  and  the  judg- 
ment of  the  Court  postponed;  and  then, 
my  Lords,  instead  of  having  judgment  as 
at  Hilary,  I  may  not  have  it  even  as  of 
Easter  or  Trinity.  What  is  to  hinder 
them  moving  for  a  new  trial  P  I  am  not 
stating  any  captious  objection.  They  can- 
not blame  me.  I  did  not  place  them  in  that 
predicament.  They  have  put  me  in  a 
situation  in  which  they  ought  not  to  put 
the  King's  Attornt-y  General.  I  have  a 
right,  my  Lords,  to  have  this  tried  at  bar, 
and  judgment  aimul  et  scmcl.  The  peace 
of  the  country  requires  it.  It  was  for  the 
preservation  of  the  peace,  and  to  confer  a 
benefit  on  the  country  that  these  proceed- 
ings have  been  adopted;  and  it  is  my 
most  ardent  wish  to  sustain  them. 

My  Lords,  the  rule  that  your  Lordships 
are  now  to  lay  down  is  a  rule  that  will 
not  only  regulate  this  case,  but  all  future 
cases  of  this  description.  The  rule  which 
your  Lordships  are  called  on  to  pronounce 
may  be  well  described  in  the  language 
which  I  will  apply  to  it — a  rule  exhibiting 
the  impolicy  of  that  Act  of  Parliament,  a 
rule  by  which  its  provisions  may  be  frus- 
trated ;  for,  my  Lords,  if  a  man  may  be 
permitted  to  withdraw  his  demurrer  and 
plead  not  guilty,  what  was  the  nse  of 
passing  this  Act  at  all  P  In  order  to  know 
the  law  of  this  case  it  may  be  necessary 
to  call  your  Lordships'  attention  to  this 
statute.  Here  is  a  statute  to  prevent  a 
particular  object.  But  here  is  a  rule — if 
your  Lordships  make  it — which  gives  the 
party  all  the  privileges  which  the  statute 
points  ont  shall  not  be  granted.  I  now 
ask  the  Court,  with  a  view  not  to  this 
ease,  but  with  a  view  to  the  policy  of  that 

■tatnte,  and  with  a  view  to  which 

^  BuKTOK,  J. :  That  statute  preserves  the 
right  to  the  Court  to  postpone  the  trial 
till  the  next  term. 


(a)  Gabbett,  2,  352. 


I  The  Attorney  General :  Yes,  my  Lords, 
the  Court  would  have  the  power  to  do  so 
on  sufficient  grounds.  That  same  Act  of 
j  Parliament  enables  the  Court  to  give  the 
party  time  to  plead ;  but  there  is  also  an 
affirmative  enactment,  the  statute  speak- 
ing distinctly  this  conclusion,  that  without 
this  special  power  this  Cotui*  by  its  in- 
herent jurisdiction  could  not  give  one 
hour  to  the  party  beyond  that  which  the 
statute  allowed  him.  The  power  of  this 
Court  is  expressly  pointed  out  and  aided 
by  an  express  legislative  enactment,  and 
if  this  Court  postpone  this  trial,  it  is 
because  it  has  the  power  from  the  Legis- 
lature, and  not  because  it  has  any  inherent 
jurisdiction  in  itself.  My  Lords,  I  there- 
fore do  submit  that,  if  you  pronounce  this 
rule,  which  will  be  regarded,  and  justly, 
as  settling  the  law  with  respect  ro  the 
proceedings  in  similar  cases,  you  subvert 
this  statute,  and  provide  for  future  de- 
fendants a  simple  mode  of  evading  its 
provisions. 

On  this  part  of  the  case,  therefore,  I  do 
submit  that,  without  the  consent  of  the 
King's  Attorney  Generdlt  this  case  cannot 
be  postponed.  The  second  view  of  the  sub- 
ject is  that  which  assumes,  for  the  sake 
of  argument,  that  the  Court  possesses 
this  power.  But  if  it  do  possess  it,  your 
Lordships  will  be  cautious  in  exercising  it, 
and  with  due  regard  to  the  administration 
of  justice;  and  I  do  submit  that  your 
Lordships  must  be  satisfied  that  this  is  a 
case  in  which  you  may  exercise  the  power 
vested  in  the  Court.  There  are  no  grounds 
laid  before  you  for  the  special  interposi- 
tion of  the  Court,  except  what  are  con- 
tained in  a  short  affidavit ;  and  therefore 
I  do  entreat  your  Lordships  to  put  out  of 
your  consideration  what  nas  been  stated 
by  Mr.  Wallace  with  respect  to  their  being 
hurried  on  in  the  view  which  they  were 
induced  to  take  of  this  case.  Now,  my 
Lords,  the  sole  ground  on  which  your 
Lordships  are  called  upon  to  take  m>m 
the  file  the  demurrer,  which  this  day 
se'nnight  was  put  upon  it  is  this — that 
the  defendant  nas  a  good  and  honest  de- 
fence to  the  fourteen  counts,  and  that  he 
has  a  legal  defence  thereto.  There  is  the 
whole  affidavit.  Why  he  filed  the  de- 
murrer this  day  se'nnight,  or  why  he  is 
now  so  anxious  to  take  it  off,  he  being 
advised  that  he  has  legal  defence  thereto, 
the  demurrer  being  well  founded,  I  can- 
not conceive.  Doubts  have  been  enter- 
tained respecting  the  propriety  of  that 
opinion,  and  on  mature  considLeration  it 
was  deemed  prudent  to  withdraw  the  de- 
murrer. But  no,  my  Lords,  the  oninion 
remains  just  what  it  was — ^it  is  oonnrmed 
by  this  affidavit.  If  they  haye  a  legal  de- 
fence to  these  fourteen  counts  wjiicn  form 
the  sabjeot- matter  of  the  demurrer,  why 
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fleek  to  withdraw  it  P  Heoollect,  my 
Lords,  that  this  affidavit  is  to  be  the  basis 
on  which  your  Lordships'  rule  is  to  be 
hereafter  vindicated.  Tnis  affidavit  is  to 
be  the  precedent  bj  which,  in  like  cases, 
applications  of  the  same  kind  will  be 
hereafter  made. 

Now,  my  Lords,  I  pray  your  attention 
to  the  state  of  this  record,  and  the  nature 
of  the  charges  it  contains ;  and  then  see, 
my  Lords,  if  your  Lordships,  looking  at 
the  nature  of  the  charges  as  it  appears  on 
that  record,  can  safely  comply  with  the 
application,  the  necessary  consequences  of 
which  will  )je  to  postpone  to  next  twm 
the  decision  of  the  case.  The  first  four- 
teen counts  charge  the  defendant,  that 
the  Lord  Lieutenant,  by  certain  procla- 
mations, pronounced  his  judgment  that 
certain  assopiations  were  dangerous  to  the 
public  peace  and  safety,  and  inconsistent 
with  the  due  administration  of  law,  and 
that  the  defendant  held  meetings  which 
those  proclamations  prohibited  and  in  vio- 
lation of  the  proclamation.  The  demurrers 
assert  the  legality  of  these  meeting.  My 
Lords,  it  is  felt,  with  due  regard  to  the 
peace  and  safety  of  the  country,  that  a 
question  such  as  this  should  not  remain 
one  hour  undecided.  My  Lords,  this  is 
not  a  mere  abstract  question  of  law ;  it  is 
not  a  Question  the  decision  of  which  is 
oonfinea  to  the  Court  of  King's  Bench. 
But  it  is  a  matter  pregnant  with  hourly 
mischief.  The  law  is  laid  down  and  pro- 
mulgated as  the  law  of  the  land^  prac- 
tical lessons  are  inculcated,  and  those  les- 
sons are  observed  and  acted  on.  Of  this 
we  have  practical  evidence,  producing 
hourly  mischief,  which  it  is  the  duty  of 
the  person  holding  the  situation  which  1 
have  the  honour  to  fill  to  terminate  as 
fioon  as  it  is  possible  to  do  so.  '  The  pub- 
lic safety  is  involved  in  its  speedy  investi-^ 
gation. 

My  Lords,  permit  me  to  call  your  atten- 
'  tion  to  the  proceedings  in  this  prosecu- 
tion. It  commenced  by  the  arrest  of  Mr. 
O^ConneU  on  Tuesday,  the  18th  January. 
The  warrant  states  the  particulars  of  the 
proclamation  and  the  meetings  in  viola- 
tion <^  them,  and  therefore  on  that  day 
the  defendant  was  apprised  of  the  charges 
to  be  made  against  him.  The  indictment 
was  preferr^  the  second  day  of  term. 
On  that  day  a  copy  of  the  indictment 
was  ftimished  to  the  defendant's  solicitor ; 
and,  my  Lords,  the  defendant  came  into 
Court,  and  stated  that  the  time  allowed 
him  iM>  plead  was  too  short.  I  am  per* 
snaded  that  on  such  a  case  stated  the 
Court  would  enlarge  the  time  for  pleading 
beyond  four  days.  For  my  part,  my 
Lords,  I  should  not  have  opposed  the 
api^cation,  but  the  sereral  defendants 
kexe  have  decided  for  themselves ;  and  I 


now  pray  your  Lordships'  attention  to  the 
course  which  they  have  adopted,  and  I  do 
impute  to  them  by  taking  that  course  an 
attempt  to  delay  the  administration  of 
justice.  One  of  the  eight  traversers  has 
pleaded  the  general  issue,  so  that  he  has 
fully  and  eftectually  controverted  the  law 
and  the  facts.  The  course  to  be  adopted 
with  him  cannot  be  any  other  than  a  trial 
before  a  jury.  Now,  I  need  not  say  this 
to  the  Court,  that  with  a  due  admiuistra- 
tion  of  justice,  with  a  due  re^rd  to  the 
interests  of  the  suitors  and  time  of  the 
Court,  it  would  not  be  convenient  to  thje 
Attorney  Qeneral  to  appear  to  have  those 
demurrers  argued  ana  a  trial  at  bar ;  and 
so  the  scheme  is  effectual,  at  least,  as  to 
one  of  them,  for  Mr.  Redmond  was  sure 
that,  if  I  ar^ed  the  demurrer,  he  would 
have  time  till  the  next  term,  and  if  I 
went  to  trial  with  him,  the  remainder 
would  have  till  the  next  term.  Your 
Lordships  will  be  pleased  also  to  recollect 
that  the  entire  eight  have  also  the  same 
attorney  and  the  same  counsel. 

Penrin :  No,  no. 

Attorney  Oenercd:  Well,  they  pleaded 
by  the  same  counsel.  My  lioras,  Mr. 
SteeUe  pleaded  nul  tiel  record  to  twenty- 
one  counts,  and  not  guilty  to  the  rest ; 
and  what  is  this  nul  tiel  record  P  It 
means,  my  Lords,  that  there  is  no  record, 
and  that  those  respective  proclamations 
are  no  more  than  so  much  waste  paper. 
Now,  my  Lords,  see  how  that  has  cramped 
the  Attorney  General ;  for  when  I  filed  the 
plea  Mr.  Steele  under  the  command  of  his 
attorney  joined  issue.  I  had  then  to 
demur,  and  give  him  a  four  day  rule,  the 
consequence  of  which  is  that  he  marked 
out  a  course  for  himself,  and  I  do  not 
think  that  he  has  joined  in  demurrer  yet. 
So  that  here  is  the  second  impediment  to 
my  getting  a  decision  on  the  case.  The 
remaining  six  have  filed  several  pleas; 
one  plea  beinff  an  echo  of  the  other.  But 
the  effect  of  tneir  severing  in  their  pleas 
is  to  give  them  the  right  to  have  as  many 
counsel  as  there  are  defendants,  and  to 
create  as  much  delay  as  the  multiplicity 
of  counsel  can  produce.  So  matters  stood 
this  day  se'nnight.  The  discussion  of  the 
entire  case,  my  first  and  main  object,  is 
completely  baffled.  One  class  of  the  de- 
fendants is  secure,  as  having  time  till  next 
term.  The  other  class  have  a  similar 
right,  depending  very  much  on  the  course 
that  I  shall  adopt.  Seeing  this,  I  thoudbt 
it  right  to  have  the  question  of  law  de- 
cided pn  Monday  morning  next.  For  that 
purpose  I  joined  in  demurrer,  and  applied 
to  nave  a  day  set  down,  and  we  accord- 
ingly had  a  debated  motion  on  this  ques- 
tion, namely,  whether  the  Crown  had  a 
right  to  have  its  cause  heard  in  this  Court, 
or  whether  it  was  not  necessary  to  giro 
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notice  to  the  parties  in  custody.  Counsel 
appeared  to  oppose  mj  motion  ;  but  on 
that  occasion  not  one  word  was  said  about 
"withdrawing  these  demurrers  until  a  late 
hour  on  Thursday,  when  notice  was  served. 
My  Lords,  I  do  say  that,  looking  at  what 
has  been  achieved  by  the  severance  of  the 
pleadings,  and  looking  at  the  further  delay 
which  must  be  the  necessary  consequence 
of  your  granting  the  present  rule,  delay 
has  been  the  sole  and  entire  object.  If  it 
were  affirmed  to  the  contrary,  I  would  not 
make  this  imputation.  But,  recollect,  my 
Lords,  I  am  making  the  charge  where  it 
has  not  been  attempted  to  be  answered. 
Still,  my  Lords,  1  am  admitting  for  the 
sake  of  argument  that  I  have  not  the 
power  to  surrender  one  particle  of  those 
rights,  but  that  your  Lordships  have  a 
discretion  to  exercise ;  I  am  arguing  that 
there  are  not  grounds  stated  on  which 
this  application  can  be  vindicated.  But, 
my  Lords,  I  will  take  it  now  with  respect 
to  the  discretionary  power  of  the  Court, 
to  postpone  this  proceeding,  or  to  permit 
the  parties  to  alter  the  pleading.  The 
question  is  this.  Have  the  parties  delayed 
their  adversaries,  or  taken  away  the  ad- 
vantages he  would  have  if  they  had  put 
in  their  pleas  at  the  proper  time  P  I  do, 
my  Lords,  assert  that  I  have  lost  a  most 
important  advantage,  the  power  of  having 
the  law  and  the  facts  decided,  during  the 

Present  term,  at  one  and  the  same  time, 
'o  that  advantage  it  is  impossible  for  the 
Court  to  restore  me.  I  shall  have  lost,  if 
this  rule  be  now  pronounced,  the  right  of 
having  the  question,  which  is  one  of  great 
national  magnitude,  quickly  and  speedily 
decided.  That  is  what  I  shall  have  lost ; 
and  I  now  call  your  Lordships'  attention 
to  two  authorities  which  will  illustrate 
what  I  am  pressing  on  the  Court.  [There 
is  not  to  be  found  in  the  books  one  case 
in  which  the  right  of  the  defendant  to 
withdraw  his  demurrer  and  file  a  plea  is 
recognised.! 

I  do  object;  to  the  application  of  those 
defendants ;  and  I  do  further  say  that 
I  never  saw  a  case  in  which,  if  merits 
were  to  be  stated,  there  was  a  greater 
facility  of  stating  them.  The  nature  of 
the  charge  is  specific ;  if  there  were  merits 
it  could  be  denied.  But  your  Lordships 
are  now  called  upon  to  take  the  demurrer 
off  the  files,  at  the  same  time  that  you  are 
told  it  is  well  founded ;  and  I  do  further 
say,  my  Lords,  that  I  never  will  consent 
to  have  these  causes  tried  at  Nisi  Prins. 
On  these  groxmds  I  do  submit  that  your 
Lordships  refuse  the  application. 

0*C(mnell:  Before  the  Solicitor  General 
goes  on,  we  make  the  propoeition  to  go  to 
trial  for  all. 

SolicUor  General:  1  have  the  right  of 
reply,  and  shall  reserve  myself. 


Perrin:  The  Crown  has  the  right  of 
reply  in  all  motions  in  the  Exchequer 
where  the  Crown  is  concerned,  and  when 
the  subject  makes  the  motion. 

Attorney  General:  No  counsel  on  my 
side  shall  go  on. 

Goold :  It  was  settled  in  the  case  of  the 
Ki7ig  V.  Sheridan  that  the  Crown  had  the 
right  of  reply  when  the  prosecution  was 
by  the  Attorney  General, 

Perrin:  The  course  in  England  is  to 
hear  but  one  counsel ;  he  makes  his  mo- 
tion; the  other  answers,  and  the  other 
replies. 

O^Connell :  In  the  case  of  The  King  v. 
Eneas  Macdonnell  the  very  point  was 
ruled  by  this  Court. 

Attorney  General:  Mr.  Perrin  will  use 
his  own  discretion.  If  he  speaks  to  the 
motion  I  shall  assuredly  insist  on  my 
right  to  reply. 

The  CouKT :  No  doubt  if  Mr.  Perrin  in- 
troduces any  new  law  argument,  we  shall 
hold  you  at  liberty  to  reply. 

IPerrin,  K.C.,  addressed  the  Court.  In 
the  course  of  his  argument  he  said  :I  Yoar 
Lordships  find,  first,  amendments  refused 
in  civil  cases  except  under  peculiar  cir- 
cumstances. You  then  find  them  refused 
in  criminal  cases;  but  you  find  amend- 
ments increasing  according  to  the  grow- 
ing liberality  of  the  age.  You  find  them 
allowed  in  civil  cases,  afterwards  in  cri- 
minal cases.  Your  Lordships  find  that 
the  Courts  would  not  clog  a  defendant 
because  he  had  to  struggle,  not  only  with 
a  prosecution,  but  with  the  whole  weight 
of  the  Crown,  and  the  Courts  held  in  those 
cases  that  the  whole  proceedings  were  in 
fieri,  and  that  the  Court  had  power  over 
all  things  before  judgment.  My  Lords,  on 
these  authorities,  I  submit  to  your  Lord- 
ships that  we  are  entitled  to  call  on  your 
Lordships  to  exercise  your  discretion  in 
this  case;  because,  as  I  contend,  your 
Lordships  have  the  power  to  grant  our 
application,  although  it  is  after  demurrer 
joined,  and  although  the  application  be 
resisted  by  the  Attorney  General, 

My  Lords,  the  second  objection  is  that 
the  Courii  will  not  interfere,  and  that  the 
grounds  which  we  have  laid  in  support  of 
the  application  are  not  sufficient.  But  I 
think  my  learned  friend,  the  Attorney 
General,  m  making  that  objection,  specifll 
pleaded  on  this  affidavit  in  a  manner  not 
Quite  usual  with  him.  The  affidavit  is  in 
me  usual  form.  The  party  states  thi^  he 
has  a  good,  fair,  honest,  and  just  defence 
on  the  merits.  He  states  that  positively ; 
and  then  he  adds  that  he  is  advised  and 
believes  he  has  a  good  and  legal  defence 
on  the  law  of  the  case.  He  swears  poei- 
tiyely  as  to  matter  of  fact,  and  to  his 
belief  as  to  matter  of  law.  He  does  not 
swear  that   the  demurrer  is   good;  he 
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swears  only  to  the  merits— that  he  has  a 
good,  fair,  and  just  defence,  and  that  de- 
fence, he  is  advised  by  his  connsel,  is  a 
jnst  defence  when  established  in  point  of 
fact.  It  was  never  nnderslood  that  the 
demnrrer  was  valid. 

My  Lords,  the  Attorney  General  then 
said  that  it  was  important  that  the  law  on 
this  case  should  be  decided.  We  are,  my 
Lords,  quite  willing  to  put  it  in  a  course 
of  trial.  We  are  r«idy  to  go  to  trial  any 
day  next  week.  It  has  been  said  there 
was  not  time  to  do  so.  But  in  the  case  of 
The  King  v.  Forbes, {a)  it  appears  that  the 
trial  was  had  within  four  days  after  notice 
served.  It  cannot  be  difficult  to  get  a 
jury  in  this  Court ;  but  if  there  be  a  diffi- 
culty in  going  to  trial  next  week,  what 
difficulty,  let  me  ask,  can  there  be  in 
going  to  trial  at  Nisi  Prius  P  It  has  been 
said  that  Ihey  would  then  have  an  oppor- 
tunity of  moving  an  arrest  of  judgment. 

Attorney  General :  Delay. 

Perrvn :  Let  the  demurrer  be  argued  on 
Mondav ;  let  the  law  be  settled ;  let  the 
party  have  an  opportunity  of  going  to 
trial  before  my  Lom  Chief  Justice  at  Nisi 
Prius.  Let  the  law,  as  I  said  before,  be 
settled.  There  cannot  be  any  delay. 
There  can  be  a  trial,  and  there  can  be  a 
judgment  againt  him  ;  it  is  impossible 
there  can  1^  delay.  My  Lords,  it  has 
been  suggested  that  your  Lordships  ought 
to  refuse  thin  application. 

BxTBTON,  J. :  Mr.  Perrin,  do  you  propose 
to  withdraw  the  demurrer  after  it  is 
argued  P 

Ferrin:  Yes,  my  Lord,  there  cannot  be 
any  difficulty  in  having  trial  at  Nisi  Prius ; 
the  party  undertaking  not  to  apply  for 
arrest  of  judgment,  and  to  have  judgment 
as  of  this  term.  But  it  is  said  that  your 
Lordships  ought  to  refuse  this  application, 
because  they  say  it  is  made  for  the  pur- 
pose of  embarrassment  and  delay.  But, 
my  Lords,  that  is  not  to  be  fairly  charged 
against  us.  The  Question  here  rests  on 
the  first  fourteen  nrst  counts,  which  put 
forward  very  serious  and  grave  charges, 
l^e  importance  of  which  is  felt  by  every- 
body. It  is  a  question  on  which  I  and 
the  gentlemen  concerned  with  me  have 
bestowed  a  great  deal  of  consideration, 
and  on  which  m^  mind  has  been  shaken 
only  by  the  opinion  of  the  Court,  as  pro- 
nounced on  the  first  day  of  term,  but 
against  which  opinion  the  Court  will 
guard  itself  in  a  case  not  argued  ]^ 
counsel.  If  we  had  a  mind  to  embarrass 
the  Court,  and  delay  the  administration  of 
justice,  it  would  be  very  easy  to  do  it  by 
filing  the  plea  filed  by  Mr.  Steele.  In  that 
case  the  Attorney  General  must  join  in  de- 


(a)  See  Appendix  A. 


murrer.  Two  rules  must  be  observed,  as 
in  the  case  of  The  King  against  Johnson  (a); 
and  to  this  hour  the  demurrer  against  Mr. 
Steele  has  not  been  joined  in. 

On  the  part  of  myself  and  my  learned 
Mends  I  distinctly  disavow  any  such 
charge ;  our  sole  view  is  to  put  the  ques- 
tion m  a  proper  course  of  trial  which  shall 
cause  as  little  embarrassment  to  the  Court 
and  public  as  possible.  If  the  party  has 
a  defence  on  the  merits,  it  is  his  duty  to 
press  his  application,  and,  unless  your 
Lordships  are  satisfied  that  our  course  is 
taken  for  the  purpose  of  embarrassment 
and  delay,  I  say  that  the  Court  can  and 
ought  to  grant  our  application  on  the 
authorities  which  I  have  cited.  But,  my 
Lords,  this  case  does  not  rest  on  the 
grounds  on  which  I  have  put  it.  It  is  a 
case  which  must  go  to  the  jury.  It  is  a 
case  in  which  the  Attorney  General  has  a 
full  opportunity  of  having  a  trial  at  bar, 
for  one  of  the  defendants  has  pleaded  the 
general  issue.  It  is  a  case  in  which  fifteen 
issues  have  been  joined  on  the  part  of  the 
defendants  for  whom  I  am  concerned. 
Therefore,  I  do  submit  that  it  is  in  the 
power  of  the  Court  to  grant  this  applica- 
tion. There  can  be  no  doubt  as  to  our 
right  to  this  application,  unless  we  have 
disentitled  ourselves  to  it  by  the  course 
we  have  taken ;  and  when  we  consider  the 
novelty  of  the  charge,  and  the  difficulty  of 
coming  to  a  satisfactoi^  conclusion  on  it, 
I  submit  it  is  impossible  for  the  Court  to 
be  satisfied  that  the  object  on  the  part  of 
my  clients  is  unworthy  and  improper 
delay,  of  which  you  must  be  satisfied  oe- 
fore  your  Lordsmps  can  refuse  my  appli- 
cation. But,  my  Lords,  it  does  not  rest 
here.  Do  we  not  ofier  to  facilitate  the 
Court  in  the  administration  of  justice  P 
We  will,  as  I  said  before,  argue  the  de- 
murrer on  Monday,  and  on  the  law  settled 
by  this  Court  we  will  go  to  trial.  We  will 
undertake  not  to  move  in  arrest  of  judg- 
ment or  for  a  new  trial.  If,  therefore, 
under  thoso  undertakings,  if  any  person 
will  stand  up  and  say  uiat  this  applica- 
tion is  for  the  purpose  of  delay,  I  confess 
I  do  not  know  how  to  meet  him. 

The  question  then  before  the  Court  is. 
Are  your  Lordships  bound  to  refuse  this 
motion  P  Have  your  Lordships  no  power 
to  consider  itP  If  your  Lordships  have 
the  power  to  consider  it.  Have  yon  not 
the  power  to  grant  it  P  Is  it  to  be  decided 
here  that  these  men  are  to  be  punished, 
whether  they  be  guilty  or  not  P  Is  that 
conviction  to  be  had  without  giving  them 
liberty  to  prove  their  innocence,  and, 
let  the  law  be  what  it  will,  they  are  to  be 
punished  P    The  indictment  has  imputed 


(a)  6  East,  588. 
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to  the  defendants  that  they  met  with  a 
"  criminal  intent.'*  But  it  does  not  charge 
that  they  did  anything  in  furtherance  of 
that  intent.  It  does  not  charge  tJiat  they 
assembled  in  any  numbers.  It  is  a  charge 
of  a  very  grave,  heinous  nature  in  a  moral 
point  of  view.  Therefore,  there  cannot 
be  any  doubt  as  to  our  right  to  amend  on 
these  two  last  counts. 

BusHE,  L.O.J.  :  Mr.  P&rrin,  there  are 
two  points  on  which  yon  have  not  touched. 
The  Court  expects  that  the  defendant  who 
makes  the  application  shall  swear  that  the 
application  is  not  made  for  the  purpose  of 
delay.  It  is  not  here  sworn.  It,  how- 
ever, occurs  to  me  that  under  the  offer 
made  justice  can  be  delayed. 

O'Cfonnell:  There  is  no  rule  requiring 
snch  an  affidavit. 

Ferrin:  My  Lord,  I  am  not  aware  of 
any  such  rule ;  the  affidavit  is  in  the  usual 
form.  [There  need  be  no  delay.]  We 
can  have  a  trial  at  bar,  if  the  party  choose 
to  take  it.  We  undertake  not  to  make 
use  of  the  ordinary  right  of  motion  in 
arrest  of  judgment,  and  it  is,  therefore, 
beyond  all  question  that  this  undertaking 
must  satisfy  the  Court. 

The  Chief  Justice  here  took  a  note  of 
the  terms  offered,  and  then  asked  if  the 
defendants  would  undertake  not  to  move 
for  a  writ  of  error. 

Ferrin:  Oh  I  no,  my  Lord;  but  your 
Lordship  is  aware  that  a  writ  of  error 
cannot  prevent  punishment. 

After  somo  further  observations,  Mr. 
Ferrva  concluded  by  calling  on  the  Court 
to  grant  the  application. 

frhe  Solicitor  General  (a)  replied.] 
In  the  course  of  his  judgment,  Bushe, 
L.C.  J.,  without  entering  into  the  question 
of  privilege  claimed  on  the  part  of  the 
Attorney  General,  asked  would  it  be  con- 
tended that  in  no  case  could  the  Court, 
without  consent  of  the  Crown,  allow  a 
traverser  to  withdraw  a  demurrer  P  If 
that  principle  were  laid  down  as  a  general 
proposition,  the  consequences  would  be 
80  mischievous  that  he  could  not  suffer 
himself  to  think  of  them.(fe)  One  of  them 
would  be,  that  if  a  party  came  after 
the  time  when  he  was  entitled  to  plead, 
although  no  motive  of  delay  should  be 
attributed  to  him,  and  the  Court  should 
be  satisfied  the  demurrer  was  not  for 
any  improper  purposes,  bnt  that  it  was 
essential  to  the  ends  of  justice,  that  the 
Court  was  bound   to   refuse  the    appli- 


(a)  Cramptou,  afterwards  a  Justice  of  the 
Court  of  Queen*8  Bench. 

(6)  See  Braum*3  case,  1  D.C.C.  298n ;  Beg. 
V.  Vuffj/y  4  Cox,  C.C.  24 ;  Beg,  v.  Tadertnan, 
1  Den.  C.C.  565,  570ii ;  Eoscoo,  10th  ed.  205  ; 
Chitty's  Criminal  Law,  1,  440  j  Stephen^s  Digest 
of  Criminal  Procedart  A.  858. 


cation  because  it  had  not  the  consent 
of  the  Attorney  General.  The  conse- 
quences of  such  a  principle  being  esta- 
blished would  be,  that  if  an  Attorney  Gene- 
ral could  be  found  corrupt  or  base  enough 
10  act  from  sinister  purposes,  but  which 
never  could  be  the  case,  it  would  not  be 
in  the  power  of  the  Court  to  extend  to  the 
subject  that  protection  and  privilege  to 
which  he  would  otherwise  be  legally  en- 
titled. It  never  could  be  the  intention  of 
any  Court  to  establish  a  proposition  of 
that  nature.  Let  a  misdemeanour  of  & 
transportable  nature,  perjury,  for  in- 
stance, be  supposed,  would  it  be  said 
that  uoder  the  circumstances  of  the  Court 
being  satisfied  the  withdrawal  of  a  de- 
murrer was  not  from  sinister  purposes, 
the  Court  should  refuse  the  applica- 
tion P  Again,  when  the  offence  charged 
did  not  establish  a  crime  at  law,  and  when 
no  impropriety  or  frustration  of  justice 
was  in  contemplation,  should  the  Court 
refuse  a  traverser  to  withdraw  his  de- 
murrer, and  the  Court  proceed  to  Tpaas 
sentence  upon  him  because  the  Attcimeg 
General,  in  a  case  loudly  calling  for  his 
consent,  should  choose  to  withhold  itP 
His  Lordship  continued  to  say  that  he  did 
not  contemplate  such  a  caao  occurring, 
bnt  it  was  right  the  counsel  should  guard 
against  the  possibility  of  such  an  event. 
With  respect  to  the  60th  of  Geo.S.,  his  Lord- 
ship gave  it  the  same  construction  as  the 
defendants'  counsel.  There  was  nothing 
in  the  Act  to  limit  tho  power  of  the  Court 
or  prevent  the  exercise  of  its  discretion 
with  respect  to  such  applications  as  were 
grounded  on  sufficient  cause ;  but  the 
great  question  on  which  the  present  case 
turned  was  the  affidavit  being  defective 
with  regard  to  the  usual  form  in  stating 
that  the  application  was  not  made  for  the 
purposes  of  delay.  There  were  several 
circumstances  which  made  a  strong  im- 

Sression  on  his  Lordships*  mind,  that 
elay  was  the  object  of  the  application ; 
and  if  the  proposal  from  the  d!efendant8 
to  put  the  case  much  on  the  same  grounds 
as  if  a  trial  at  bar  were  to  be  had,  the  de- 
fendants having  proposed  that,  if  a  trial 
during  term  could  not  be  had,  they  would 
consent  to  a  trial  at  Nisi  Prius  before  the 
full  Court,  and  that  if  a  verdict  should  be 
had  against  the  defendants,  they  under- 
took that  no  arrest  of  judgment  or  new 
trial  was  to  be  moved  for,  his  Lordship 
could  not  see  what  difference  it  oonld 
make,  under  such  circumstances,  to  have 
a  trial  at  Nisi  Prius  or  during  term.  But 
on  the  part  of  the  public,  as  well  as  of  the 
Court,  it  was  most  desirable  that  fair 
terms  should  be  acceded  to,  by  which  a 
trial  by  jury  could  be  had  on  the  merits 
of  the  case.  For  what  an  extraordinary 
predicament  the  Court  would  be  placed  in 
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if  it  Bhould  haye  to  pronounce  sentence 
on  the  defendants  withoat  having  any 
means  of  ascertaining  the  pecaliar  natnre 
and  circumstakces  or  their  offence,  which 
would  be  the  case  if  demurrers  were  de- 
cided against  the  defendants  without  a 
trial  upon  the  merits,  when  the  Court 
would  have  no  facts  to  regulate  their 
jud^ent  in  affixing  the  proper  degree  of 
pumshment  P  Upon  a  review  of  the  several 
Dearings  of  the  case,  it  was  bis  Lordship's 
opinion,  and  that  of  his  learned  brothers, 
that  the  ends  of  justice  would  be  best 
attained  by  allowing  the  motion  upon  the 
terms  proposed  by  the  defendants. 

The  other  judges  delivered  their 
opinions;  after  which, 

The  Clerk  of  the  Court  read  the  rule  of 
the  Court  :— 

''Let  the  demurrers  be  withdrawn  and  the 
pleas  of  not  guilty  be  entered,  the  traversers 
undertaking  that  if  a  trial  cannot  be  had  daring 
the  present  term,  to  accept  notice  and  go  to 
trial  the  sittings  after  term,  and  conditioning 
that,  in  ease  of  a  verdict  of  gnilty,  to  submit  to 
judgment  instanter,  not  to  move  in  arrest  of 
judgment,  nor  for  a  new  trial,  the  traversers 
beiug  bound  at  the  same  time  to  appear  per- 
sonally."(«) 


February  12, 1881. 

The  Attorney  Oeneral  this  day  applied  to 
the  Court  to  extend  the  di^  fixed  for  the 
trial  of  the  traversers.  Ho  was  inter- 
rupted by — 

JPerri/n,  K.C. :  The  application  might 
be  unnecessary,  for  he  was  instructed  by 
Mr.  0*C<mneU  to  apply  for  leave  to  with- 
draw his  plea  of  Not  OuiUy  to  the  first 
fourteen  counts  of  the  indictment.  (&) 

Holmes:  I  have  instructions  from  the 
other  traversers  to  make  a  similar  appli- 
cation. 

Attorney  Oeneral:  I  can  have  no  objec- 
tion to  consent  to  the  motion.  From  the 
circumstance  of  withdrawing  these  pleas 

(a)  O'Connell  wrote,  on  11th  February  1881 
asking  for  a  postponement  of  the  trial  on  the 
ground  of  the  necessity  of  his  attendance  in 
Parliament.  ''So  urgent  does  that  necessity 
appear  to  me  that  I  take  the  liberty  of  stating 
to  you,  with  as  much  of  request  as  may  be  con- 
sistent with  your  official  situation,  that  the  trial 
of  myself  and  other  gentlemen  may  stand  over 
until  the  next  term,  provided  there  be  nothing 
in  such  postponement  inconsistent  with  your 
views  of  the  interests  of  the  Crown  and  the 
public."    Correspondence  of  0*ConueU,  I.  247 

(6)  "I  merely  suffered  Judgment  to  go  by 
default  because  I  think  the  construction  put  by 
the  Attorn^  General  upon  the  Act  of  Parlia- 
ment is  erroneoQS ;  and  I  now  can,  if  it  shall 
be  necessary,  have  a  writ  of  error,  and  hiy  the 
matter  before  the  House  of  Lords."  O'Connell, 
Freeman*$  Journal,  Febmary  14, 1881. 


I  shall  be  entitled  to  judgment  on  these 
fourteen  counts.  That  judgment  will  be 
abundantly  sufficient  to  answer  all  the 
objects  of  this  prosecution  and  to  effectuate 
the  important  ends  of  the  administration 
of  justice.  I  therefore,  on  the  part  of  the 
Crown,  think  it  unnecessary,  and,  there- 
fore, it  would  be  unjust  to  prosecute  the 
remaining  counts  of  this  indictment.  I 
will,  therefore,  enter  a  noli  prosequi  upon 
them.  I  shall  only  add  that  I  congratulate 
this  Court,  and  the  country,  upon  being 
relieved  from  the  distressing  and  agitating 
effects  of  a  trial ;  and,  I  trust  in  Gk)d,  that 
the  return  of  peace  and  tranquillity  to  this 
country  will  oe  the  consequence  of  this 
proceeding. 


O'Connell  and  the  other  traversers  were 
not  called  up  for  judgment.  In  the  life  of 
Francis  Bhichburne  (p.  86),  Attorney  Gene- 
ral in  1831,  is  the  following  statement : — 

«  0*Connell  could  not  be  called  up  for  judg* 
ment  until  the  following  term,  when  the  case 
was,  with  the  Attorney  General's  consent,  post- 
poned until  the  ensuing  month.  Parliament 
was,  however,  in  the  meantime  suddenly  and 
unexpectedly  dissolved,(a)  and  the  Act  under 
which  he  was  indicted  expired,  and  thus  an 
end  was  put  to  the  proceedings." 

In  the  same  work  is  the  following  state- 
ment by  Blaehlmme: — 

'*The  matter,  of  necessity,  stood  over  until 
the  next  term.  The  Court  sat  on  the  20th  of 
ApriL(6)  Prior  to  that  day,  neither  directly  nor 
indirectly,  had  I  received  any  intimation  of  an 
intention  or  wish  of  any  member  of  the  Govern- 
ment, English  or  Irish,  that  the  law  was  not  to 
take  its  course.  It  is  true  that  before  Parlia- 
ment was  dissolved,  two  or  three  days  of  the 
term  had  elapsed,  of  which  I,  as  Attorney 
General,  did  not  avail  myself  to  call  for  judg- 
ment. For  this  delay  alone  I  was  responsible. 
What  the  cause  of  it  was  I  cannot  now  re- 
member, but  I  positively  assert  that  it  never 
arose  from  any  instructions  to  me  nor  any  in- 
tention on  my  part  to  abandon  the  prosecu- 
tion."(c) 

The  biographer  of  BULckJmme  adds(c2) : — 

"  We  have  already  stated  that  the  pleas  of 
'not  guilty'  were  withdrawn  on  the  12th  of 
February  ;  but  the  traversers  could  not  be  called 
up  for  judgment  until  the  following  term.  In 
the  meantime,  in  order  to  inform  the  Court  of 
the  precise  charges  which  it  was  intended  by 
the  Coiurt  to  have  brought  against  ihem  had 

(a)  April  22,  1881. 

(6)  This  was  according  to  the  old  praedce. 
The  alteration  in  the  days  for  the  conmience- 
ment  of  term  did  not  take  place  in  Lreland  until 
1882.     Vide  1  &  2  Will.  4.  e.  81. 

(c)  p.  98. 

(d)  p.  95. 
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the  trials  proceeded,  and  with  a  view  to  enable 
the  former  to  measure  the  amount  of  punish- 
ment, affidavits  were  filed  setting  out  the  facts 
which  the  Crown  intended  to  have  proved.  Ac- 
cordingly, on  the  first  day  of  Easter  term, 
0*Connell,  with  the  other  traversers,  were  called 
on  their  recognisances.  He  did  not  appear^  one 
of  his  counsel  giving  as  a  reason  for  his  ab* 
sencc  that  he  was  discharging  his  parliamentary 
duties.  Some  of  the  other  parties,  however, 
were  in  attendance,  and  with  the  consent  of  the 
Attorney  General,  an  early  day  in  May  was 
fixed  for  hearing  a  motion  io  arrest  of  judgment 
and  of  disposing  of  the  case."(a) 


(a)  The  following  was  the  statement  of  Mr. 
Stsuiley  (afterwards  Lord  Derby)  in  the  House 
of  Commons  on  February  16,  1831,  with  respect 
to  the  prosecution  : — "  The  House  is  aware  that 
the  original  indictment  against  Mr.  O'Connell  and 
his  associates  consisted  of  a  great  variety  of 
counts,  of  which  the  first  fourteen  charged  the 
defendant  with  having  repeatedly  held  illegal 
assemblies,  in  violation  of  the  proclamation  of  the 
Lord  Lieutenant ;  and  the  last  sixteen  charged 
them  with  having  conspired  together  to  hold  such 
illegal  meetings.  To  the  first  fourteen  counts,  Mr. 
0*Oonnell  demurred ;  to  the  last  sixteen  he  put 
in  a  plea  of  not  guilty.  I  believe— and  if  I  am 
wrong  in  that  I  know  that  I  shall  be  corrected 
by  some  of  the  learned  gentlemen  around  me — 
I  believe  that  the  effect  of  his  demurring  to  the 
first  fourteen  counts,  if  the  point  of  law  were 
decided  against  him,  would  be  that  judgment 
would  pass  against  him  without  the  intervention 
of  a  jury.  Mr.  O'Connell  subsequently  appear- 
ing not  to  have  so  favourable  an  opinion  of  the 
law  of  his  case  as  he  had  originally,  argued  that 
he  was  entitled  to  withdraw  his  demurrer  against 
the  first  fourteen  counts,  and  to  plead  to  them 
that  he  was  not  guilty.  To  this  the  Court  of 
King's  Bench,  after  some  debate,  assented,  and 
the  trial  was  fixed,  on  the  application  of  the 
Attorney  General,  who  wished  the  earliest  pos- 
sible day  to  be  appointed  for  it,  on  Thursday, 
the  17th  instant.  Mr.  O'Connell  having  made 
two  subsequent  applications — I  do  not  say  for 
the  mere  purpose  of  delay,  though  they  certainly 
produced  delay — saying  on  the  first  application, 
to  the  officer  who  was  to  strike  the  jury  that 
though  he  had  had  twenty-four  hours'  notice 
of  his  intention  to  strike  a  panel,  he  had  not 
had  a  clear  day's  notice  of  it,  and  insisting  on 
his  second  application,  after  the  officer  had 
nominated  forty-eight  jurors,  who  were  after- 
wards to  be  reduced  to  twenty-four  by  each 
party  striking  out  twelve,  that  he  ought  to  have 
time  to  the  next  day  to  deliberate  on  the  per- 
sons whom  he  should  object  to ;  and  the  sheriff 
having  yielded  to  both  his  applications,  it  be- 
came impossible,  as  a  special  jury  must  be  sum- 
moned six  dear  days  previously  to  the  day  of 
trial  before  a  fine  ror  non-attendance  could  be 
imposed  upon  them :  it  became  impossible,  I  say, 
for  the  Attorney  General  to  bring  on  the  trial 
on  the  17th,  the  day  originally  appomted  for  it. 
I  now  come  to  the  Attorney  General's  own 
words,  and  if  any  gentleman  requires  it,  I  have 
no  objection,  though  I  do  not  think  it  natural. 


The  following  opinions  upon  the  above 
case  were  given  by  the  Englisli  and  Irish 
Law  Officers : —     ^ 

**  A  prosecution  by  indictment  was  com- 
menced against  Mr.  O'Connell  and  several 
other  persons  for  having  met  as  an  assembly  or 
society  in  violation  of  proclamations  of  the  Lord 
Lieutenant  of  Ireland,  by  which  such  society  or 
assembly  was  suppressed  and  its  meetings  pro- 
hibited. Those  proclamations  were  issued  in 
pursuance  of  the  authority  given  by  the  10th 
Geo.  4.  c.  1. 

**  The  defendants  at  first  pleaded  not  guilt}',  and 
afterwards  withdrew  their  pleas,  thereby  letting 
judgment  go  by  default ;  and  on  the  second  day 
of  Easter  Term  1831  they  were  called  up  for 
judgment.  Some  of  them  appeared  and  moved 
in  arrest  of  judgment,  and  the  Court  fixed  a 
day  for  hearing  the  motion  argued.  In  the 
meantime  the  Act  expired,  and  it  has  been 
questioned  whether  the  Court  can  now  pronounce 
judgment.  You  are  requested  on  the  above  case 
to  give  your  opinion  whether  it  is  now  compe- 
tent to  the  Court  to  pronounce  judgment  on  the 
defendants. 

**  We  are  of  opinion  that  no  sentence  can  be 
pronounced  upon  the  traversers  in  this  case. 
The  offence  with  which  they  now  stand  charged 
are  offences  created  by  the  statute  of  the 
10th  Geo.  4.  c.  1,  and  pending  this  prosecu- 
tion, and  before  judgment,  that  statute  has 
expired.     Now  between  an  expired  statute  and 


to  read  the  whole  letter :  *  I,  therefore,  on  Fri- 
day gave  him  notice  that  I  would  on  the  next 
day  apply  to  the  Court  to  fix  a  later  day  for  the 
trial  than  the  17th.  This  led  to  a  verbal  mes- 
sage &om  Mr.  O'Connell  to  me,  through  the 
Crown  Solicitor,  to  request  that  I  would  post- 
pone the  trial  to  the  next  term.  To  this  I  an- 
swered that  any  communication  to  me  must  be  in 
writing.  Accordingly  he  wrote  to  me  on  Friday 
evening  and  on  Saturday  morning  received  a  per- 
emptory refusal.  It  was  not  difficult  to  collect 
from  all  this  that  Mr.  O'Connell  never  would 
encounter  a  jury ;  and,  to  say  the  truth,  I  was 
for  some  days  convinced  that  he  would  plead 
guilty  rather  than  do  so.  I,  therefore,  on  Sisttur- 
day,  spoke  to  his  counsel,  and  told  him  that,  as 
to  time  or  terms,  none  would  be  granted,  but 
that,  as  I  must  have  had  judgment  against 
O'Connell  and  his  associates  had  the  demurrers 
been  argued  on  the  fourteen  counts  of  the  in- 
dictment, and  as  in  that  case  I  should  most 
certainly  have  entered  a  noli  prosequi  on  the 
other  counts,  which  were  in  their  nature  sub- 
sidiary to  the  others,  I  was  willing  to  be  satis- 
fied with  a  conviction  ensuring  me  the  same 
extent  of  advantage  that  I  felt  the  King's  Bench 
had  deprived  me  of.  In  ten  minutes  after  I  had 
made  uiis  offer  it  was  acceded  to,  and  in  half  an 
hour  after,  made  the  rule  of  Court;  Mr.  Green 
and  Mr.  Ferrin  having  previously  appeared  for 
the  other  traversers.'  Such  is  the  statement  of 
the  Attorney  General  of  Ireland,  and  I  think  the 
House  will  agree  with  me  that  it  completely 
bears  out  the  assertion  which  I  made  on  a 
former  evening,  that  the  Government  had  en- 
tered into  DO  negotiation  with  Mr.  O'Connell, 
&c"— Hansard,  Feb.  16, 1881,  p.  610. 
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a  statute  repealed  from  and  after  a  stated  period 
we  can  upon  this  subject  see  no  diflBurence. 
The  termination  of  the  one  is  fixed  by  another 
statute,  while  the  termination  of  the  former  is 
fixed  by  the  prorision  of  the  Act  itself.  See 
1  Hale,  P.C.  667 ;  Bacon  Abrig.  Statute  D.  We 
think  that  an  ofibnoe  created  by  statute  only  is 
not  by  law  punishable  after  the  expiration  or 
repeal  of  such  statute.  As  to  repealed  Acts  of 
Parliament,  the  doctrine  upon  this  subject  has 
loog  been  settled,  and  veiy  lately  recognised 
(see  the  references  annexed).  And  we  can  see 
no  good  or  sound  reason  for  applying  a  different 
doctrine  to  expired  Acts.  We  are  the  more 
confirmed  in  this  opinion  from  an  inability  to 
discover  any  precedent  for  proceeding  upon  an 
expired  or  repealed  statute,  save  where  there 
has  been  a  special  legislatiye  saying  for  such 
proceedings,  and  from  finding  it  to  nave  been 
the  common  course  of  the  Legislature  to  make 
such  special  savings  in  order  to  prevent  in  par- 
ticular cases  the  effects  which  would  otherwise 
result  from  a  general  repeal  of  a  statute  creating 
a  new  offence.  We  are,  therefore  of  opinion 
that  this  prosecution  shooid  be  abandoned.(a) 

F.   BLAGKBUBini. 

L.  C.  Cbampton. 
RiOHARD  W.  Gbsbhs. 
May  24,  1881.'' 


(a)  1   Hale,  P.C.   291 ;  1   Hale,  P.C.  809 ; 
1  Hawkins,  78,  sec.  IS;  Brook.  Abr.  Corona 


**  We  concur  in  the  opinions  transmitted  ftom 
Dublin.  The  ofifonce  was  created  by  the  Act  in 
question,  and  is  punishable  by  no  other  law. 
But  that  Act  is  no  longer  in  force. 

T.  Dbnkan. 
Wm.  HoBirx. 
Lincoln's  Inn,  May  28,  1881." 


"Entirely  concur  in  the  opbions  of  the 
Irish  and  BnglishAttomey  and  Solicitor  OeneraL" 
— ^Brougham,  L.C.(a) 


Materials  mads  usb  of. — ^The  above  report 
is  taken  from  the /ri«AXatf7jRecoreIer,  February  7, 
1881,  pp.  82,  96,  107,  Saunders'  News  Letter 
and  Freeman's  Journal  of  February  6,  1881. 


PI.  208 ;  R.  y.  Justices  of  London^  8  Bur.  1456 ; 
s.'c.  MiUer's  case,  1  Black.  451 ;  jR.  y.McKenzie, 
Buss  &  By.  429  ;  B.  v.  Holnnson,  2  Bur.  805  ; 
B.  y.  Harris,  4  T.B.  202  ;  R.  v.  Smith,  Doug- 
las, 441  ;  Jaques  v.  Withy,  1  H.  Bl.  65 ;  Doe 
d.  BroughUm  v.  Gully,  9  B.  &  C.  844;  Doe  d. 
Gates  y.  Somerville,  6  B.  &  C.  126 ;  Jenkins' 
Gent.  288  PI.  6. 

(a)  Ireland,  Miscellaneous,  April — May,  1881, 
8718. 
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DEVON  PEERAGE  CLAIM. 


Decision  of  the  Committee  for  Privileges  on  March  14,  1831,  as 
TO  THE  Claim  to  the  Earldom  of  Devon,  and  the  Prerogative 
OF  the  Crown  as  to  the  Creation  of  Dignities.  (Reported  in  Sir 
Harris  Nicolas's  Report,  5  Bligh  N.S.  220,  and  2  Dow.  &  Clark  200.) 

On  the  3rd  of  September,  1558,  Sir  Edward  Courtenaj  was  created  Earl  of  Devon  by  a  patent 
containing  the  following  words  :  **  Habendum  et  tenendum  nomen  statum  stilum  titulnm  honorem 
et  dignitatem  Comitis  Devonie  predicts  cum  omnibus  et  singulis  preeminenciis  honoribus  et 
ceteris  quibuscunque  hujusmodi  statui  Comitis  Devonie  pertinentibus  sive  spectanibus  prefato 
Edwardo  et  beredibus  suis  masculis  imperpetuom."  The  grantee  of  the  peerage  died  on  the 
10th  of  September,  1556,  and  no  one  assumed  the  title  until  thu  century. 

In  June  1830  Viscount  Courtenay  presented  a  petition  to  the  King,  claiming  the  Earldom  of 
Devon  as  heir  male  of  Sir  Edward  Courtenay. 

The  Attorney •  General  reported  that  the  claimant  had  proved  his  descent  as  alleged,  but  that 
the  question  whether  under  the  patent  a  title  was  established  to  the  dignity  of  Earl  of  Devon 
should  be  referred  to  the  House  of  Peers.  The  Crown  referred  the  question  to  the  House  of  Lords, 
and  the  House  of  Lords  referred  it  to  the  Committee  for  Privileges. 

Held  by  Lord  Brougham,  L.C.,  and  Lord  Wynford  in  the  Committee  for  Privileges — 

1.  Devolution  of  Dignities — Limitations — Power  of  Crown  as  to  creating  Dignities — TTie  Statute 

de  Donis. 

That  a  grant  by  the  Crown  of  honours  and  titles  is  not  regulated  by  the  same  law  as  a 

grant  of  lands. 
That  the  statute  De  Donis,  13  Edw.  I.e.  1.,  does  not  apply  to  honours  and  titles. 
That  the  grant  of  a  peerage  to  the  ^ntee  and  his  heirs  male  is  valid,  although  a  grant  of 

land  by  uie  Crown  with  the  same  limitation  is  void.    (But  see  the  Wiltes  Peerage  Claim, 

L.R.  4  H.L.  126  ;  Cope  v.  De  la  Warr,  L.R.  8  Ch.  982  ;  and  the  Buckhurst  Peerage 

Claim,  2  App.  Cas.  1.) 
Under  such  a  grant  the  peerage  descends  not  only  to  heirs  male  of  the  body,  but  also  to 

collateral  heirs  male,  i,e.,  to  males  claiming  entirely  through  a  male  descent,  but  does 

not  descend  to  heirs  general,  as  would  be  the  case  in  a  grant  of  land  by  a  common  person 

to  the  grantee  and  his  heirs  male. 

2.  The  Oxford  Case. 

The  opinion  of  Crewe,  L.C.  J.,  in  the  Oxford  case,  that  an  Act  of  Parliament  was  necessary 
in  order  to  give  validity  to  a  grant  of  an  earldom  to  the  grantee  and  his  heirs  male,  was 
erroneous. 

3.  Peerages  for  Life,{a) 

Held  by  Lord  Brougham,  L.C.  (dissentiente,  Lord  Wynford) — 

That  the  Crown  may  grant  a  peerage  for  life,  and  not  only  for  the  life  of  the  grantee  bat 
pur  autre  vie* 

(a)  See  89  &  40  Vict.  c.  69.  ss.  6,  41. 
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DESCENT  HUGH  COUI 

OF  THB  allowed  the  Eakldok  of  Dsi 

EARLDOM  OF  DEVON  ob.  14  Edw. 

^1 

(No.  1.)  I 

Hugh  Courtenaj,  Snd  Etrl  of  Devon ;  ^  1 
ob.  51  Edw.  HI.  I 


(No.  2.)  I  (No.  16.) 

Sir  Edward  Coortenaj,  Ent,    William  Oourienay,  Arcb 

ob.  vita  patris.  biihopof  CaDterbory ;  ol 

j 20  Bic  n.  B.p. 

(No.  8.)  I  { 

Edward  Courtenaj  succeeded 
bis  grandfather  as  8rd  Earl 
of  Devon ;  ob.  7  Hen.  Y. 


(No.  4.) 
Hugh  Conrtenay,  4th  Earl  of 
Devon ;  ob.  10  Hen.  V. 


(No.  5.) 

Thomas  Oourtenay,  5th  Earl 

of  Devon  ;  ob.  86  Hen.  VL 


(No.  6.)   I  (No.  7.)    I  (No.  8.)       |  I  I      ^ 

Thomas  Courtenay,     Henry  Courtenay,    Sir  John  Courtenay,    Jane,   sister    and    Elixabeth,  sister     ( 
6th  Earl  of  Devon,  of  Estmyll,  Knight,    attainted        co-heir  of  Tho-        and     co-heir, 

attainted  and    be-      co.  Southampton,         1  Edw.  IV.,  slain  at        mas,  6th  Earl  of        married      Sir 
headed  1  Edw.  IV. ;  attainted  Twekesbury,  1471;        Devon,  married,        HughConway, 

ob.  8.P.  and  beheaded  ob.  b.p.  first,  Sir  Roger        Ent. ;  ob.  8P. 

7  Ed.  IV.  Cliflford,     Knt., 

ob.  8.P.  and  secondly.  Sir 

William     Kny-  ( 

rett,  Knt. 


o    55860. 
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?ENAY 

>N  in  the  9  Edw.  HI. ; 

in. 


irgaret  de  Bohun,  daughter  of  Humphrey 
Earl  of  Hereford,  hy  Elizabeth,  daughter 
of  King  Edward  I. ;  ob.  15  Ric.  II. 

rNo.l7.)  (No.  18.)  I  (No.  19.) 

Humphrey  Ck)urtenay,    Sir  Peter  Ck>urtenay,  Knt,    Sir  PhiUp  Courtenay  of  Powderham  and 
died  young,  b.p.  ob.  s.p.  6  Hen.  IV.  of  Bickleigh,  Knt. ;  ob.  7  Hen.  IV. 
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^0.9.)  I 

Sir  Hugh  Courtenay 

of  Haccomb,  Knt. ; 

ob.  8  Hen.  VI. 


Maud  Beaumont ; 
ob.  7  Edw.  IV. 


(Na20.)    I 
Richard    Courtenay, 
Bishop  of  Norwich, 
eldest    son ;      ob. 
8  Hen.  V.  8.P. 


^o.  10.)  I"  (No.  11.)  I 

Edward  Courtenay,  son    Sir  Hugh  Courtenay 

and  heir,  8  Hen.  VI. ;        of  Boconnoc,  Knt. ; 

ob.ante7Edw.rV.8.P.        ob.  11  Edw.  IV. 


So.  12.)  I 

Sir  Edward  Courtenay, 
Knt.y  created  Earl  of 
Devon  1  Hen.  VII. ; 
ob.  1509. 

No.  13.)  I 

Sir  William  CJourte-— 
nay,  Knt,  attainted 
vitd  patris,  created 
Earl  of  Devon,  and 
died  3  Hen.  VIII. 


Margaret,  daughter 
and  co-heir  of  Tho- 
mas Caminow. 


Isabel,     Maud,     Elizabeth,    Florence, 
wife  of    wife  of      wife  of        wife  of 
William     John  John  John 

Mohun.  Arundell.  TrethurflFe.  Trelawney. 

^ , — -» 

The  respective  heirs  of  whose 

Katherine,  daugh-    bodies  were  found  to  be  the 

ter  and  co-heiress    cousins  and  next  heirs  of 

of  King  Edward    Edward,    Earl    of  Devon, 

the  Fourth.  1556. 


No.  14.) 

Henry  CJourtenav,  Earl  of  Devon,  created 
Marquess  of  Exeter ;  attainted  and  be- 
headed 81  Hen.  VIIL 


No.  15.) 

Sir  EDWARD  COURTENAY,  Knt., 
created  Earl  of  Devon  by  patent  dated 
3rd  Sept.,  1  Mary  (1558),  to  hold  to 
him  *'  et  heredibus  suis  masculis  imper- 
petuum  ;**  died  without  issue  IBth  Sept., 
8  &  4  Ph.  &  Mar.  1556. 


(No.  21.)  I 

Sir  John  C!ourtenay,  Knt., 
second  son ;  ob.  vitdjfratris. 

(No.  22.)  I 

Sir  Philip  Courtenay,  Knt., 
son  and  heir ;  ob.  8  Edw.  IV. 

(No.  28.)  I 

Sir  William  Courtenay,  Knt, 
son  and  heir ;  ob.  circa 
1  Hen.  VII. 
(No.  24.)  I 

Sir  William  Courtenay,  Knt., 
son  and  heir ; 
ob.  3  Hen.  VHI.  1512. 


(No.  25.) 

Sir  William  Courtenay,  Knt., 

son  and  heir ; 

ob.  28  Hen.  VIH.  1585. 


(No.  26.) 
George  CJourtenay,  Esq.,  eld- 
est son  and  heir  apparent  $ 
ob.  vitd  paJtris. 
(No.  27.)  I 

Sir  William  Courtenay, 
grandson  and  heir  of 
Sir  William ;  ob.  29th  Sept., 
4&5Ph.&  Mar.  1557. 
(No.  28.)  I 

Sir  William  Courtenay,  son 
and  heir ;  ob.  6  Car.  1. 1680. 


(No.  29.) 
Francis  Courtenay,  Esq.,  son 
and  heir ;  ob.  14  (Sur.  1. 1680. 

(No.  80.)  I 

SirWilliam  Courtenay,  Barty 
son  and  heir ;  ob.  1702. 


(No.  31.) 
Frances  Courtenay,   Esq.; 
ob.  vitd  patri$,  1699. 
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(No.  82.) 
Sir  William  Courtenay,  Bart. ; 
ob.  1785. 

(No.  88.)  I 

SirWilliam  Courtenay,Bart., 
created  Viscount  Courtenay 
in  1762  ;  ob.  1762. 

(No.  84.)  I 

William  Courtenay,  2nd  Vis- 
count Courtenay ;  ob.  1788. 

(No.  85.)  I 

WILLIAM  COURTENAY, 
8rd  Viscount  CJourtenay, 

THE  CLAIMANT. 
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In  June  1830,  Viscount  OourteTMAf  pre- 
sented a  petition(a)  to  the  King — 

"  praying  that  bis  right  to  the  earldom  of 
Devon  might  be  recogDieed  by  his  Majesty, 
and  that  he  might  be  summoned  to  Parliament 
as  Eail  of  Devon." 

His  Majesty  was  pleased  to  refer  this 
petition  to  the  Attorney  General^  Sir  James 
8ca/rlett,  on  the  28rd  June  1830  ;  who, 
having  received  evidence  in  support  of  the 
allegations  contained  therein,  made  his 
report  on  the  15th  November  following. 

After  reciting  the  petition,  the  patent, 
and  the  evidence  which  had  been  adduced 
in  proof  of  the  claimant's  pedigree,  he 
concluded  his  report  in  these  words : — 

«Upon  consideration  of  the  evidence  pro- 
duced, I  humbly  offer  it  as  my  opinion,  that  the 
claimant,  WilUam  Viscount  Courtenay,  has 
TOoved  himself  to  be  the  male  descendant  of 
Hugh,  second  Earl  of  Devon,  and  therefore, 
according  to  the  pedigree  proved,  the  nearest 
heir  male  of  Sir  Edward  Courtenay,  who  was 
created  Earl  of  Devon  by  letters  patent  of  the 
first  of  Mary,  to  hold  'sibi  et  heredibus  snis 
masculis  imperpetuum,"  as  set  forth  in  this 
report." 

'•Whether  under  that  patent  ^e  claimant 
can  establish  a  title  to  the  dignity  of  Earl  of 
Devon  is  a  question  of  very  grave  considwation, 
and,  as  far  as  I  am  informed,  has  not  received 
any  precise  determination  ;  on  which  account  I 
humbly  submit  to  your  Majesty,  that  the  claim 
ought  to  be  referred  to  the  consideration  and 
report  of  the  House  of  Peers,  if  your  Majesty  in 
your  wisdom  think  fit  so  to  do." 

T^e  patent  was  as  follows : — 
Secuuda  pars  Patentium  de  anno  regni 
Regine  Marie  primo. 

Begina  &c.  archiepis  epis  dncib^  mar- 
chionib^  comitibj  lironibj  justic  vice- 
comitibt  ^positis  ministns  ac  omib^  bal- 
livis  &  fidelib^  snis  ad  quos  &c.  saltm 
Begalis  dignitatis  fastigia  felicib^  aas- 
piciis  nedum  insignirt  sed  augeri  con- 
ndim^  dum  in^  per^nas  discretas  & 
streDuas  hono{  culmina  dispensam^. 
Credim^  nam%  n?am  coronam  regiam 
tanto  plaribj  micare  gemmis  &  Pciosis 
coruscare  labidibj  quanto  viris  viituosis 
psertim  nobilib^  consilio  ppoUentib^  in 
partem  solicitudinis  regie  ad  fastes  honoj 
evocatis  ad  direc^em  boni  publici  suffnlt 
8um9.  Considerantes  ita%  gedis  nobili- 
tatem  &  Pcipue  nob  iu  sanguine  i^pin- 
quital  {^batissimi  viri  amantissimi  con- 
flangninei  nfi  Edwardi  Courtenay  qui 
nullis  cedens  laborib^  se  nob  obsequio- 
sum  se  nup  ezhibQit.  VoleDtesi]^  {^inde 
eundem  Edwardum    condignis  honorib^ 


(a)  For  the  full  text  of  petition,  see  Lords' 
Journals,  1880-81,  p.  189. 
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&  regalib^  pmiis  ornare  ampliare  &  sub- 
limare  de  gf  a  n?a  8pali  ac  ex  8ta  sciencia 
&  mero  motu  oris  ipm  Edwardum  in 
Comitem  Devon  erexim^  Jfecim^  & 
creavim^  &  p  Jsentes  erigim^  ^fieim  & 
cream^  Et  ei  nomen  statum  stilum  titu- 
lum  honorem  &  dignitatem  Comitis 
Devon  cum  omib^t  &  singulis  Peminen- 
ciis  honorib^  &  cefis  quibuscunq^  hmSi 
statui  Comitis  Devon  ptinen  sive  spectafi 
dam^  &  concedim^  p  fsentes  ipmq^  Ed- 
wardum hmSi  statui  stilo  titulo  honore 
&  dignitate  p  cincturam  gladii  insignim^ 
investim^  &  realit  nobilitam^  &  unam 
capam  honoris  &  dignitatis  atq^  circnlum 
aureii  sup  caput  suii  ponim^.  H'end  A 
teuend  nomen  statum  stilum  titulum 
honorem  &  dignitatem  comitis  Devofi 
Pdicl  cum  omib^  &  singulis  Peminenciis 
honorib^  &  cetis  quibuscunq^  nrnoi  statui 
comitis  Devon  ptinen  sive  spectafi  Pfato 
Edwardo  &  hered  suis  masculis  imppm. 
Et  nlfius  de  ulfiori  gfa  nra  volum^^  p 
Psentes  concedim^  p(&to  nunc  comiti  qd 
idem  comes  ic  heredes  sui  masculi  heant 
teneant  gaudeant  &  possideant  tam  in 
omib^  &  singulis  parliament  nfis  imposte} 
tenend  quam  in  omib^  &  singulis  aliis  locis 
quibuscunq^  tales  et  hmoi  peminend  dig- 
nitatem statum  honorem  &  loca  in  omib^ 
quales  aliquis  antecessor  dci  nunc  Comitis 
antehac  comes  Devon  existens  huit  tenuit 
aut  gavisus  fuit.  Et  quia  cresceni  status 
celcitudine  ex  consequent  necessario  ere* 
scunt  sumptus  et  o&a  grandiora  et  ut 
idem  Comes  melius  decencius  &  bono- 
rificencius  statimi  PdCi  Comitis  Devon 
ac  ofia  ipius  Comitis  incumbenc  manu- 
tenere  &  sustentare  valeat  de  ul^iori  gfa 
nfa  dedim^  &  concessim^  ac  p  psentes 
dam^  &  concedim^  ^  nob  &  hered  nfis 
pfato  Comiti  k  heredib^  suis  pddis 
viginti  libras  annuas  l^alis  monete 
Anglie  H'end  &  pcipiend  annuatim  sibi 
&  hered  suis  pdSis  imppm  de  pva  cns- 
tuma  n?a  iufra  portum  nfm  London  p 
manus  custumaf  sive  collector  custume 
pdSe  ^  tempore  existen  ad  Festa  Sdi 
Mich  is  archi  &  Pasche  p  equates  por^bes 
solvend.  Eo  qd  exPssa  mencio  &c. 
Hib  testib^  Revendo  in  Xfk)  pfe  ac  n?o 
fideli  CoDsiliario  Stepho  Winton  epo 
cancellaF  nro  sumo  ac  Pcharissimo  con- 
sanguineo  &  consiliaf  nf  o  Thoma  Duce 
NorfiT  necnon  charissimis  consanguineis 
et  consiliaf  nf  is  Wiilo  Marchione  WintoiL 
TheS  Anglie  Hen?  Comite  Arundell  Johe 
Comite  Oxon  Francisco  Comite  Salop 
Edwardo    Comite    Derb    Hen?  Comite 
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Sussex  Johe  Comite  Bathon  aceciam 
reverendo  in  Xpo  Cuthbto  Dunolm  ego 
Pdilciscb  &  fidelib^  consiliariis  nfis  Witto 
Dno  Paget  Witto  Petre  Milite  uno  prin- 
cipal iu  secreta?  nfoj  &  Johe  Bourne 
armigl  o  al?o  secretar  nf  oj  pd6oj[  &  aliis 
Dat  &c.  T.  R.  apud  Richemount  ?cio 
die  Septembf . 

P  ipam  Reginam  <&c.(a) 

The  King,  being  Bubsequently  moved 
npon  the  petition  of  Yiscount  Courtenay, 
was  pleased  to  refer  the  same,  together 
with  the  report  of  the  Attorney  General 
thereonto  annexed,  to  the  right  honour- 
able the  House  of  Peers,  to  examine  the 
allegations  thereof,  as  to  what  related  to 
the  petitioner's  title  therein  mentioned, 
and  to  inform  his  Majesty  how  the  same 
might  appear  to  their  Lordships. 

The  House  of  Lords  referred  the  con- 
sideration of  the  same  to  the  Committee 
for  Privileges. 


In  the  Committee  poe  Privileges. 

The  committee  to  which  the  petition  of 
Viscount  Courtenay  was  referred,  met  on 
Thursday,  17th  February  1831,  when  the 
Order  of  Reference,  the  claimant's  petition, 
and  the  Attorney  OeneraVe  report,  were 
read. 

Pepy8(b)  and  Nicolas(c)  appeared  as 
counsel  for  the  claimant,  and  Mr.  Attorney 
Oeneral(d)  on  behalf  of  the  Crown. 

The  case  was  opened  by 

Pepys :  I  have  the  honour  of  attending 
on  behalf  of  Viscount  Courtenay,  in  sup- 
port of  his  claim  to  the  dignity  of  Earl  of 
Vevon,  which  was  conferred  upon  Sir 
Edward  Courtenay ,  in  the  first  year  of  the 
reign  of  Queen  Mary,  1553,  with  this  ver^ 
peculiar  limitation, to  him  **et  heredibus suts 
masculis  im^erpetuum ;"  and  in  the  clause 
by  which  the  procedencyof  the  former  Earls 
of  Devon  is  given  to  him  and  his  successors 
in  the  dignity,  the  same  words  are  used, 
**  et  heredes  8ui  masculi  hahea/nt,**  &c. 

In  order  that  the  obvious  intention  and 
object  of  the  Crown  in  granting  to  that 
individual  the  dignity  in  the  peculiar 
words  which  are  here  used  may  he  per- 
ceived, I  must  call  your  LordshipB'  atten- 
tion to  the  pedigree.  At  the  head  is  Hugh 
Courtenay,  who  was  allowed  the  Earl- 
dom of  Devon  in  the  ninth  year  of  King 

(a)  Minutes  of  Evidence,  8. 
(b^    Afterwards    Lord    Chanoellor     (Lord 
Cottenbam). 

(c)  Afterwards  Sir  Harris  Nicolas. 

(d)  Sir  Thomas  Denman,  afterwards  Lord 
ChWf  Justice. 


Edward  3.  (a)  The  earldom  waB  enjoyed 
by  the  heirs  male  of  the  body  of  the 
grantee  for  six  generations,  and  was  ves- 
ted in  Thomas  Courtenay,  the  sixth  Earl  of 
Devon  (No.  6  in  the  pedigree),  who  was 
attainted  in  the  first  of  Edward  the  Fourth, 
when  his  estates,  as  well  as  his  honours, 
became  forfeited  to  the  Crown. (&)  In  the 
first  of  Henry  7,  1485,  Sir  Edward 
Courtenay  (No.  12  in  the  pedigree), 
who  was  then  the  heir  tnale  of  Tlwnho^, 
the  sixth  Earl  of  Devon,  but  not  his 
heir  general,  was  created  Earl  of  Devon 
to  him  and  the  heirs  male  of  his  body,(c) 
and  obtained  from  the  Crown  a  grant  of 
great  part  of  the  lands  of  the  former  Earls 
of  Devon,  which  had  become  forfeited  by 
the  attainder  of  the  sixth  Earl  in  1461.  It 
is  obvious,  therefore,  that  the  Crown,  in- 
tending to  restore  to  him  the  dignity  of 
his  ancestors,  and  at  the  same  time  to 
bestow  upon  him  its  ancient  possessions, 
could  not  have  efiected  that  object  by 
reversing  the  attainder,  because  that  mea- 
sure would  have  opened  the  claim  of  the 
heirs  general  to  the  lands. 

The  patent  under  which  that  title  was 
conferred  is  also  very  important,  because 
it  shows  the  motives  of  the  Crown  in  thus 
favouring  Sir  Edwa/rd  Courtenay.  Those 
motives  are  fully  recited  in  that  instru- 
ment, (i)  where  it  is  stated  that  he  was  a 
descendant  of  Hugh,  formerly  Earl  of 
Devon,  and  of  Margaret  his  wife,  the  grand- 
daughter of  King  Edward  I.,  ana  that 
he  was  then  the  heir  male  of  the  said 
Hugh,  This  was  the  second  creation  of 
the  earldom  of  Devon  in  the  Courtenay 
family. 

In  the  3rd  of  Henry  8  there  was  a 
third  creation  of  the  earldom  in  that 
family,  which  became  necessary  on  account 
of  the  attainder  of  Sir  WiiUam  Courtenay 
(No.  13  in  the  pedigree),  during  the  life 
of  his  father,  Eaward  Earl  of  Devon,  which 


(a)  In  the  reign  of  Henry  1,  Bichard  de 
Bed  vers  was  created  Earl  of  Deyon.  *«  No  patent 
of  the  dignity  is  on  record,  and  the  limitations 
are  unknown;  but  it  is  presamed  that  it  was 
granted  to  him  and  his  heirs."  Sir  Harris  Nico- 
las, bn.  Sir  Hugh  Courtenay  became  the  heir 
of  the  family  of  De  liedvers,  and  entitled  to  the 
Earldom  of  Devon  as  heir  of  the  grantee.  "  But 
he  did  not  assume  the  title  untfl  he  was  autho- 
rised to  do  so  by  the  King's  writ,  forty-two  years 
afterwards,  which  writ  probably  opearated  as  a 
new  creation."  Sir  Harris  Nicolas,  en.  Sup- 
plemental Case,  Berkeley  Peerage,  1858-61, 
p.  75fi.   See  Gibbon's  Decline  and  Fall,  7,  c  61. 

(6)  Bot  Pari.  5,  479. 

(c)  See  Sir  Harris  Nicolas's  Beport,  Ap- 
pendix y.  The  grant  was  to  Sir  Edward 
Courtenay  and  the  heirs  male  of  his  body.  Bot. 
Pari.  6,  278,  898. 

(<0  Appendix  I.  to  Sir  Harris  Nicolas's  Be- 
port 
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prevented  his  sncoeeding  mider  his  father's 
^tent.  That  person  was  created  Earl  of 
Devon  to  him  and  the  heirs  male  of  his 
body,  he  having,  the  patent  recites,  mar- 
ried the  King's  annt,  and  being  the  heir 
male  Hugh  Earl  of  Devon,  and  Marga/rei 
his  wife,  the  grand-danghter  of  King 
Edward  I.(a)  His  son,  Henry  Cowrtenay, 
sncceededas  Earl  of  Devon;  and  having 
obtained  the  reversal  of  the  attainder  of 
his  father,  he  sncceeded  also  to  the  Earl- 
dom of  Devon,  of  the  1st  Hen.  7. 

We  now  come  to  the  person  in  whom 
the  dignity  which  we  claim  was  created, 
namely,  Sir  Edward  GowrienoAf,  who  was 
created  Earl  of  Devon  by  patent  dated 
drd  September,  in  the  first  vear  of  Mary, 
1553,  to  hold  to  him  '*  et  neredtbua  euie 
mascidis  in  perpeitMm.*'  I  have  called 
attention  to  the  preceding  patents,  and  to 
that  which  is  recited  in  those  ]patents,  as 
well  as  to  the  close  connexion  which 
existed  between  this  noble  family  and  the 
Crown,  commencing  with  the  marriage  of 
Hugh  Earl  of  Devon  with  the  grand- 
daughter  of  King  Edward  I.,  and  more 
especially  to  the  marriage  of  the  grand- 
father of  the  grantee  to  the  danghter(&) 
and  coheiress  of  Eling  Edward  4, 
and  sister  of  the  Qneen  Consort  of  Eng- 
land, beoaose  we  find  thronghont  that 
these  circumstances  are  recited  in  the 
patents  as  being  the  ground  and  founda- 
tion of  the  speciiJ  favours  shown  by  the 
Crown  to  the  several  members  of  the 
Courtenay  familv. 

I  have  stated  that  Henry  Courtenay, 
Earl  of  Devon,  was  attainted  in  the  3l8t 
of  Henry  8,  but  that  attainder  was 
BO  far  reversed  as  to  remove  ajiy  im- 
pediment to  claiming  through  him ;  his 
son  and  heir  having  been  restored  in  blood 
by  Act  of  Parliament  in  1553.  (c)  Before 
referring  again  to  the  patent,  I  will  notice 
the  state  of  that  branch  of  the  family 
from  which  the  present  Claimant  descends. 
Sir  Edward  Courtenay,  who  was  created 
Earl  of  Devon  in  1553,  though  once  tiie 
favourite  of  the  Crown,  fell  under  the  dis- 
pleasure of  his  sovereign,  and  died  abroad, 
without  issue,  in  the  year  1556.(<2) 

On  turning  to  No.  27  in  the  pedigree, 
being  in  the  line  of  the  present  Claimant, 


(a)  AppendiK  IX.  to  Sir  Harris  Kioolas's 
Beport 

(6)  The  PrinceM  Katharine,  sister  of  Queen 
Elizabeth,  mother  of  Henzy  8.  Wriothesley's 
Chronicle,  I.  91. 

(c)  **  An  Acte  for  the  restitooion  in  blonde 

of  Sir  Edwarde  Courtney,    Knight,  Earle  of 

'Devon,  Anno  M.  prime/'    Sir  Harris  Nicolas's 

Beport,  AppendiK  XXXII.;  Minutes  of  Eti- 

denoe,  SO.  .     ^ 

(<0  Machyn's  diaiy  (Camden  Society),  4S ; 
Wriothesley's  Chronicle  (Camden  Society),  2, 
loa ;  Fronde's  History,  0»  469. 


it  will  be  found  that,  in  the  year  1556,  a 
Sir  WiUiam  Courtenay  of  Powderham  was 
the  heir  male  of  the  Earl  of  Devon,  and 
was  therefore  the  individual  who,  accord- 
ing to  the  construction  which  the  CJlaim- 
ant  puts  upon  the  patent,  was  entitled  to 
claim  the  title  which  had  been  conferred 
upon  Sir  Edward  Courtenay ;  bat  he  died 
in   the  very  next  year,  1557,  after  the 
decease  of  the  earl,  leaving  his  son,  who 
then  became  entitled  to  the  dignity,  an 
infant  of  only  three  years  of  age.    I  press 
these  facts,    because  they  very  satisfac- 
torily, as  I  apprehend,  explain  how  it  hap- 
pened that  tne  claim  to  tnis  title  was  not 
made   when   the   right   to   it   accrued; 
namely,  upon  the  death  of  Sir  Edward 
Courtenay,  the   grantee.     It  might  have 
happened   also,    that   the  Courtenaye  of 
Powderham,  being  a  collateral  branch  of 
the  family  of  the  last  Earl  (though,  like 
him,  descended  from  Hugh  Covrtena/y,  the 
first   Earl   of  Devon),    might  not   have 
known  the  benefits  which  that  patent  con- 
ferred upon  them ;  though,  as    1    have 
already   observed,    the  situation   of  the 
family  sufficientlv  accounts  for  no  claim 
having  been  made  immediately  after  the 
demise   of  the  grantee  of  the  patent  of 
1553 :  and  if  the  attention  of  the  parties 
was  not  caUed  to  the  subject  at  the  time, 
it  is  not  to  be  wondered  at  that,  after  the 
termination  of  a  long  minority,  it  should 
have  been  lost  sight  of. 

The  history  of  the  fomily,  and  of  their 
prior  dignities,  having  been  stated,  the 
case  is  brought  into  that  state  which  shows 
what  was  likely  to  be  the  motive  and  ob- 
ject of  the  Crown  in  conferring  a  new 
nrant  of  the  Earldom  of  Devon  upon  Sir 
Edward  Courtenay.  The  patent,  after 
reciting  generaUy  the  object  of  the  Crown 
in  creating  this  dignity,  proceeds  in  these 
terms: — 

"  Considerantes  itaque  generis  nobilitatem  et 
precipue  nobis  in  san^ine  propinqoitatem  pro- 
batissimi  viri  amantissimi  consanguinei  nostri 
Edwardi  Courtenay." 

It  grants  the  dignity  of  Earl  of  Devon, 
«  cum  omnibus  et  singulis  preeminonciis  honori- 
bu8  et  ceteris  quibuscunque  bujusmodi  statui 
comitis  Devonie  pertinentibus  sive  spectantibus," 
&c.  **  Habendum  et  tenendum  nomen  statum 
sHlum  iituium  honorem  et  dignitatem  comitis 
Deronie  predicta  cum  omnibus  et  sisgulis  pre- 
eminenciis  bonoribus  et  ceteris  quibuscunque 
hujusmodi  statui  comitis  Devonie  pertinentibus 
sire  spectantibus  prefato  Edwardo  et  heredibue 
euis  mascuHs  imperpetuum.  Et  ulterius  de  ube- 
riori  gratia  nostra  Tolumus  et  per  presentes  con- 
cedimus  pre&to  nunc  comiti  quod  idem  comes 
et  heredes  sui  masculi  babeant  teneant  gaudeant 
et  possideant  tam  in  onmibns  et  siii^ulis  parlia- 
mentis  nostris  impostemm  tenenois  quam  in 
omnibus  et  singulis  aliis  locis  quibuscunque  tales 
et  bujusmodi  preeminendam  dignitatem  statum 
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hoiiorem  et  loca  iu  omnibus  quales  aliquis  ante- 
cessorum  dicti  nunc  comitis  antehac  comes  De^ 
vonie  cristcns  habuit  tcnuit  aut  yavUus  fuit.^* 

There  is  here,  though  not  in  express 
words,  a  reference  to  the  Hugh  Courte7iay, 
Earl  of  Devoiif  whom  we  find  in  all  the 
preceding  patents, — a  reference  which 
cannot,  by  possibility,  apply  to  any  other 
person,  for  the  patent  refers  to  all  the 
advantages  that  belonged  to  the  ancestors 
of  the  individual  created  Earl  of  Devon, 
namely,  Hugh  Courteiiay,  and  those  who 
claimed  from  him ;  and  showing  that  the 
object  of  the  Crown  in.  restoring  the  heir 
male  of  the  said  Hugh  C our tcnay  wa.3  to 
confer,  as  far  as  it  could,  upon  him  and 
his  family,  those  advantages,  those  privi- 
leges, and  those  honours  which  his  and 
their  ancestors,  the  preceding  Earls  of 
Devon,  had  enjoyed. 

Sir  Edward  Courtenay,  the  grantee,  had 
no  children.  If,  therefore,  the  object  of 
the  Crown  had  been  meroljr,  in  the  ordi- 
nary way,  to  ennoble  an  individual  and 
the  heirs  male  of  his  body,  that  object 
would  doubtless  have  been  effected  by 
limiting  the  dignity  in  the  usual  manner, 
by  the  words  which,  are  always  used  for 
that  purpose :  but  if  the  intention  was  to 
restore  to  the  family  the  dignity  which  it 
had  before  enjoyed,  and  to  perpetuate  it 
in  the  heirs  male,  the  mode  of  effecting  it 
could  only  have  been  by  granting  the  title 
of  Earl  of  Devon,  with  a  limitation  which 
would  include  other  descendants  of  Hugh 
Courtenay,  the  first  Earl  of  Devon,  namely, 
the  next  heir  male  collateral  of  the  grantee. 
In  the  preceding  patent,  and  in  the 
prior  history  of  the  family,  the  motives  of 
the  Crown  are  therefore  clearly  esta- 
blished ;  and  those  motives  and  intentions 
are  recognised  in  the  very  instrument 
under  which  the  present  petitioner  claims ; 
for  the  connexion  between  the  grantee  and 
the  former  Earls  of  Devon  is  expressly 
ftUuded  to,  and  to  him  and  his  BUCcesBors 
in  the  title  are  granted  the  same  privi- 
leges and  precedency  as  those  earls  enjoyed. 
The  dignity  and  precedency  thus  granted 
were,  therefore,  intended  to  be  bestowed 
upon  the  heirs  male  of  the  wicient  Earls  of 
Devon,  of  the  Courtenay  family ;  and  as 
that  object  could  only  be  attained  by 
doing  more  than  is  oi-dinarily  done  in 
peerages* (which  are  usually  limited  to  an 
mdividual  and  the  heirs  male  of  his 
body),  namely,  by  letting  in  the  coUateral 
brandies  of  the  grantee,  the  only  ques- 
tion is,  whether  the  terms  used  in  the  in- 
strument have  that  effect  P 

That  there  could  be  no  mi8api>rehension 
in  using  the  words  of  limitation  which 
occur  in  this  patent, — that  the  use  of 
terms,  varying  from  the  ordinary  ones  by 
which  peeraees  are  granted,  could  not 
have  been  the  effect  of  accident, — is,  I 


apprehend,  clear  from  the  context :  and  it 
would  be  contrary  to  all  legal  principles 
to  speculate  on  the  possibility  of  their 
having  been  accidentally  introduced.  The 
history  of  the  Courtenay  family  down  to 
that  time  tends  to  show  that  this  limita- 
tion, so  far  from  being  accidental,  was 
purposely  granted;  that  there  was,  in 
fact,  a  strong  motive  for  granting  it, 
which  is  expressed  in  other  parts  of  the 
instrument ;  and  the  design  is  carried  into 
eflect  by  the  terms  which  are  used. 

To  show  that  the  words  under  which, 
the  petitioner  claims  were  not  accidentally 
used,  we  have  also  the  Privy  Seal  Bill  in 
precisely  the  same  terms  as  the  patent,  (a) 
Nor  is  it  once  only  that  these  terms  occur 
in  the  patent,  for  the  limitation  is  to  Edi* 
ward  Courtenay  and  his  heirs  male  for  ever ; 
and  when  alluding  to  the  individuals  who 
are  to  benefit  by  the  grant,  the  same  terms 
are  again  used;  for  it  is  said  that  the 
grantee,  **e<  heredes  sui  mascuU  im^erpe' 
**  tuum"  shall  have  the  same  precedency 
as  the  former  Earls  of  Devon. 

LoKD  Ohancellor(6)  :  There  is  no  doubt 
the  same  words  may  be  differently  under- 
stood as  to  an  honour  and  another  tene- 
ment, an  honour  being  a  tenement;  but 
here  you  have  in  this  grant  the  **  heredes 
predicti,"  that  is,  **  m^iscuU  imperpetuum," 
without  any  words  of  limitation,  without 
any  reference  to  the  word  heirs  general, 
including  collaterals;  and  we  have  this 
repeated,  **  heredities  suis  predictis,'*  in 
respect  of  the  grant  of  money  made  for 
Bustentation  of  the  honour  conferred  by 
the  patent.  The  Crown  gives  a  perpetuii 
grant  of  201.  of  lawful  money  of  England, 
to  be  taken  out  of  the  revenue  of  customs ; 
and  the  perception  of  that  annuity  is 
vested  in  the  *'  heredes  sui  predictL" 
Now,  according  to  that  argument,  will  not 
that  sever  the  honour  from  the  annuity 
granted  to  sustain  the  dignity  P  I  do  not 
ask  you  to  deal  with  that  now;  but  as 
there  is  no  mention  of  any  perception  of 
the  annuity  in  the  case,  on  the  extinction 
of  the  issue  male  of  the  body,  by  the  heirs 
male  general,  I  would  direct  your  atten- 
tion to  that  point  before  you  close  your 
argument,  as  it  may  throw  some  light  on 
the  subject. 

Pepys:  Your  Lordship  will  permit  me 
to  observe,  in  answer  to  this  question,  that 
this  is  not  a  grant  of  land ;  it  is  a  direc- 
tion to  pay  an  annuity  out  of  part  of  the 
revenue  of  the  Crown;  and  I  believe  it 
will  be  found  that  in  most  of  the  ancient 
patents  of  peerages  there  is  a  &;rant  of  an 
annuity  out  of  those  revenues  for  the  sup- 

(a)  It  is  set  out  in  Sir  Harris  Nioolas's  B«- 
port.  Appendix  XI.,  and  in  appendix  to  the  ( 
of  the  claimant,  A.  No.  8. 

(6)  Lord  Brougham. 
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port  of  the  dignity.  How  far  the  Crown 
may  or  may  not  have  a  right  so  to  deal 
with  its  reyennes  may  he  a  question ;  hut 
I  apprehend  that  these  grants  do  not 
necessarily  fall  within  the  roles  of  law 
which  relate  to  land,{a)  Whoever  may 
possess  the  title  (provided  the  Crown  has 
the  power  of  so  disposing  of  its  revenues) 
would  be  the  person  entitled  to  claim  the 
annuity.  If  it  had  been  a  grant  of  land 
the  case  would  undoubtedly  fall  within 
the  rule  that  a  grant  of  lands  to  a  man 
and  his  heirs  male  by  the  Cro?m  is  void. 
This  rule,  however,  stands  upon  one  de- 
cision only,  and  in  the  oourse  of  my  argu- 
ment I  shall  have  to  call  your  Lordships' 
attention  particularly  to  that  subject. 
Tlda  grant  is  of  money,  which  did  not 
come  in  any  way  from  lands ;  it  savours 
nothing  of  the  realty,  but  was  to  be  paid 
out  of  the  petty  customs  of  the  port  of 
London;  and  assuming  that  the  Crown 
had  a  right  so  to  dispose  of  its  revenues,  I 
apprehend  it  might  grant  it  in  any  manner 
it  thought  proper,  and  might  select  the 
individuals  who  should  OAJov  it. 

Such  being  the  terms  of  tne  patent,  and 
the  motive  and  intention  of  the  Cbrown 
being  perfectly  clear,  there  is  no  reason 
whatever  to  infer  that  these  words  were 
accidentally  used.  It  is,  on  the  contrary, 
manifest  that  thev  were  studiously  and 
advisedly  employed ;  that  they  fall  in  with 
the  obvious  intention,  not  only  of  the  sove- 
reign by  whom  that  patent  was  granted, 
but  of  two  preceding  monarclm;  that 
it  was  the  deliberate  design  of  King 
Henry  7  and  King  Henry  8 ,  as  well  as  of 

Sueen  Mary,  to  restore  the  heir  male  of 
ie  body  of  Hugh  Coivrtenay,  the  second 
Earl  of  Devon,  to  the  earldom  of  Devon. 
This  object  could  not  be  attained  by  giving 
Sir  Edward  Oowrtenay  that  title,  with  a 
limitation  to  his  children  only,  for  he  was 
then  unmarried ;  but  it  would  be  imme- 
diately and  satisfactorily  secured  by  grant- 
ing him  the  earldom,  with  a  remamder  to 
Ids  **  heirs  male"  collateral  as  well  as 
Uneal,  for  this  would  include  all  the  male 
descendants  of  Hugh  Oowrtenay,  the  second 
'EBitloi  Devon. 

The  intention  of  the  Crown  is,  I  submit, 
fully  manifested  by  the  patent  itself,  and 
we  come  simply  to  inquire  whether  the 
Crown  has  the  power  to  grant  a  dignily 
to  a  man  and  his  heirs  male  collateral 
If  the  Crown  has  that  power,  tiie  onhr 
point  for  consideration  is,  are  the  wonu 
used  in  this  patent  sufficient  to  carry 
tibat   object   into   effect?     If  they   are, 

(a)  See  Co.  Litt.  80  a,  and  Lord  Hardwieke's 
Jndjginent  in  Stcfford  v.  JBucUey,  2  Yes.  sen.  170, 
which  decides  that  an  annuity  in  fee  gnmted  by 
m  Ccownont  of  the  Barbadoes  customs  duties 
is  not  within  the  Statute  De  Donit* 


is  not  the  construction  contended  for  by 
the  claimant  the  technical  and  proper 
meaning  of  these  words  P  With  regard  to 
the  power  of  the  Crown,  I  do  not  appre- 
hend any  question  can  be  raised.  No 
writer  has  endeavoured  to  limit  the  right 
of  the  Crown  to  grant  a  dignity,  with  any 
remainder  it  might  think  proper.(a)  if 
that  right  be  limited  we  should  find  the 
limits  somewhere  prescribed.  In  some 
book,  or  in  some  decision  of  this  House, 
we  should  surely  find  what  those  limits 
were,  and  some  reason  alleged  why  the 
power  of  the  Crown  was  so  limited. 

LoBD  Chancellob  :  Allow  me  (I  do  not 
mean  to  express  the  slightest  opinion  on 
the  subject)  to  call  your  attentidn  again  to 
the  point  I  have  before  adverted  to,  for  it 
does  not  appear  to  have  attracted  the 
attention  of  the  learned  persons  who  have 
drawn  this  case.  There  is  no  mention  of 
the  perception  of  this  annuity.  What  you 
say  in  respect  of  land  is  very  well  worth 
considering;  but  there  is  another  point 
which  I  hope  you  will  attend  to  before 
you  finish  your  argument.  What  sort  of 
estate  was  created  in  this  annuity?  A 
species  of  charge  on  the  customs,  a  pay- 
ment in  money  which  the  law  recognises, 
would  clearly  be  a  different  estate  ftt)m 
that  in  land.  Is  it  to  be  incident  to  the 
real  incident  P  It  is  clearly,  if  in  money, 
a  somewhat  different  estate  fVom  land. 

Lord  Wtnpokd  :  There  are  a  great  num- 
ber of  grants  of  from  ten  to  twenty  pounds 
a  year  for  the  maintenance  of  peerages  in 
ancient  times.  (5) 


(a)  See  below,  p.  743. 

(6)  «  Upon  the  creation  of  earldoms,  which 
for  several  centories  were  the  only  peerages  in 
this  country  that  were  created  by  patents  or 
charters,  it  was  the  costom  to  assign  the  tertium 
denarium  of  the  issues  of  the  county  from 
which  the  title  was  derived  for  the  support  of 
the  dignity.  On  subseqaent  creations  an  annoal 
som  or  certain  lands  were  granted  for  that 
purpose,  and  afterwards  the  practice  was  ob- 
senred  with  respect  to  dukedoms,  maiquisates, 
viscountcies,  and  in  the  instances  of  Sudley,  in 
the  20th  Hen.  VI.,  and  of  Egremont,  in  the 
28th  Hen.  YI.,  in  the  case  also  of  baronies,  pay- 
able either  out  of  the  issues  c^  counties,  out  of 
the  Exchequer,  or  out  of  some  particular  branch 
of  the  ro>al  rerenne.  These  grants,  which  are 
also  known  by  the  name  of  *  creation  money,' 
were  in  the  nature  of  annuities  granted  by  the 
Crown,  chargeable  upon  the  lands  or  ftmds 
specified  in  the  patent,  and  were  held  to  be  so 
inseparatdy  annexed  to  the  dignity  as  to  be 
incapable  of  alienation.  In  the  6th  Hen.  YIII., 
in  the  case  of  Oliver  v.  JEmson,  the  Court,  in 
giving  judgment,  obserred,  *  If  a  man  be  created 
a  duke,  and  the  Kin^,  for  the  maintenance  of 
his  dignity,  ^rant  him  an  annuity  of  20A,  he 
cannot  gire  it  to  another,  for  it  is  incidental  to 
his  dignity.'  (Dyer,  2).«  Supposmg  that  the 
Crown  cannot  grant  an  annuity  arising  from 
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Pepys:  The  only  argument  which  ooald 
be  founded  upon  the  grant  of  the  annuity 
would  be  a  supposed  inconsistency  between 
the  construction  we  attribute  to  the  n>ant 
of  the  title  and  the  manner  in  which  the 
annuity  would  be  enjoyed.  If  the  rules 
of  law  permit  the  Crown  to  attach  such 
an  annuity  to  the  title  granted,  there  is 
no  inconsistency  in  intention  or  in  effect, 
and  if  the  rules  of  law  do  not  permit  it, 
there  is  still  no  inconsistency  in  intention, 
which  is  the  point  in  discussion,  for  it  is 
clear  that  the  Crown  intended  so  to  attach 
the  annuity  to  the  title.  The  annuity  is 
a  mere  chattel ;  the  parties  do  not  take 
by  inheritance,  but  by  designation.  I 
shall  hereafter  refer  your  Lordships  to  the 
authority  of  Lord  Coke,  who,  adverting  to 
the  only  decision(a)  which  exists,  that  a 
grant  of  land  by  the  King  to  a  man  and 
his  heirs  male  is  void,  states  expressly 
that  this  rule  of  law  is  confined  to  land, 
and  adds,  in  corroboration  of  his  dictum, 
that  the  rule  is  confined  to  lands,  that  a 
grant  by  the  King  of  armorial  bearings  to 

lands  to  a  man  and  his '  heirs  male,'  it  would 
appear  that  it  can  grant  an  annuity  which  does 
not  come  out  of  real  property  with  such  a  limi- 
tation, hecause  it  is  laid  down  that  an  annuity 
*  which  concerneth  no  land,  nor  savoureth  of 
the  realty,*  is  not  within  the  statute  *  de  donis.* 
{Co,  20».)  Of  that  nature  was  the  Annuity  of 
20/.  granted  to  the  Earl  of  Devon  and  his  heurs 
male,  as  it  was  to  be  paid  them  out  of  the  petty 
customs  of  the  port  of  London  by  the  collector 
of  those  customs,  and  consequently  had  nothing 
whatever  to  do  with  lands  or  tenements.  Pre- 
cedents, however,  exist  in  which  annuities  arising 
out  of  the  issues  of  lands  have  been  granted  to 
'  heirs  male '  for  the  support  of  peerages.  In 
the  21  St  Ric.  II.,  Scrope,  Earl  of  Wiltshire,  and 
his  '  heirs  male '  were  granted  20/.  per  annum 
out  of  the  issues  of  the  county  of  Wilts,  payable 
by  the  sheriff;  and  in  the  28th  Hen.  VI., Thomas 
Percy,  Baron  Egremont,  was  granted  10/.  per 
annum, '  aibi  et  heredihus  8uh  masculis  imper' 
petuum/  out  of  the  issues  of  the  county  of 
Cumberland,  several  writs  for  the  payment  of 
which  to  him  by  the  sherififs  of  that  county  are 
on  record,  and  no  doubt  appears  to  have  been 
ever  entertained  of  the  legality  of  the  grant. 
The  practice  of  granting  annuities  for.  the  sup- 
port of  dignities  continued  until  the  Restoration, 
and  the  custom  was  not  in  ancient  times  con- 
fined to  peerages,  as  grants  of  the  same  nature 
were  frequentljr  made  to  bannerets  and  kni^ts. 
Some  observations  on  annuities  for  the  mamte- 
nance  of  dignities,  with  a  collection  of  prece- 
dents, will  be  found  in  the  Harleian  MS.  5884, 
f.  31,  in  the  British  Museom."  Sir  Harris 
Nicolas's  Report,  84n.  See  also  First  Report 
of  the  Lords'  Committee  on  Dignity  of  a  Peer, 
871 ;  Third  Report,  pp.  51  and  S88 ;  Madox's 
Banmia  Anglicana,  188;  West's  Inqiuiy,  62, 
where  instanoes  of  such  grants  are  mentioned. 

(a)  The  case  of  Lovdl,  in  the  18th  Hen.  8, 
Brooke's  New  Cases, "  Patents  "  104,  and  Har- 
grave's  MSS.,  Ko.  8,  f.  166. 


a  man  and  his  heirs  male  is  good,  and  shall 
descend  accordingly. (a)  It  is  therefore 
bad  with  regard  to  land  only,  and  the 
reason  for  this  decision  is  presumed  to  be 
that  the  King  has  no  right  to  introduce  a 
new  inheritable  quality  of  land,  certain 
interests  only  in  land  being  known  to  the 
law,  namely,  estates  in  fee  simple  and 
estates  in  tail,  and,  therefore,  as  a  grant 
to  "  heirs  male  "  cannot  operate  according 
to  the  grant  (the  King  not  being  able  to 
say  that  land  shall  descend  from  heir  col- 
lateral to  heir  collateral),  and  as  the  grant 
cannot  be  taken  beyond  that  which  the 
terms  import,  Lord  Coke  lays  it  down 
that  the  gift  is  void,  because  it  cannot  be 
carried  into  effect  in  the  terms  in  which 
the  gift  is  comprised.  He  confines  this 
principle,  however,  expressly  to  lands  and 
tenements.  I  apprehend  your  Lordships 
will  find  that  circumstance  exemplified 
when  I  discuss  that  point  of  law,  wnich  I 
feel  to  be  important  in  almost  every  view 
that  can  be  taken  of  this  case.  I  contend 
that  the  rule  clearly  establishes  that,  the 
words  of  the  gift  being  free  from  doubt, 
such  a  gift  is  bad,  not  because  there  is  any 
ambiguity  as  to  what  the  words  import, 
not  because  there  is  anv  difficulty  in  ascer- 
taining what  is  the  legal  efiect  of  the 
words  **  heirs  male ;"  they  mean  heirs 
male  collateral;  but  because  they  mean 
heirs  male  collateral,  a  gift  of  the  CroTm 
of  lands  cannot  take  effect. 

I  must  now  revert  to  the  question, 
whether  the  Crown  has  the  power  to 
grant  a  peerage  to  a  man  and  his  heirs 
maleP  In  old  grants  of  titles,  every 
possible  limitation  is  introduced;  and  it 
appears  that  there  is  scarcely  any  mode 
in  which  a  title  can  be  granted,  whether 
to  heirs  male  lineal  or  collateral,  or  any 
other  estate,  which  do  not  occur  in  them. 
It  is  material,  in  this  part  of  the  case, 

(a)  The  rule  (*  That  where  lands  are  given 
to  a  man  and  bis  heirs  male  he  hath  a  fee  simple, 
because  it  is  not  limited  by  the  gift  of  what  body 
the  issue  male  shall  be,  and  so  it  cannot  be  taken 
by  the  equity  of  the  statute  <ie  donis,*)  "  ex- 
tendedi  but  to  lands  or  tenements,  and  not  to  the 
inheritance  that  noblemen  and  gentlemen  have  in 
their  armories  or  arms.  For  where  the  noble- 
man or  gentleman  bath  a  fee  simple  in  his 
armories  or  arms,  yet  is  the  same  descendible  to 
the  heirs  male,  lineal  or  eoUateral." — **  And  for 
distinction  and  better  explanation  hereof :  if  the 
King  by  his  letters  patent  giveth  lands  or  tene- 
ments to  a  man  and  to  his  ~heirs  male,  the  grant 
is  void,  for  that  the  King  is  deceived  in  his 
ffrant,  inasmuch  as  there  can  be  no  such  in- 
heritance of  lands  or  tenements  as  the  King 
intended  to  grant  But  if  Uie  King,  for  rewara 
of  service,  granteth  armories  or  arms  to  a  man 
and  to  his  heirs  male,  without  saying  '  of  the 
body,'  this  is  good,  and,  as  hath  been  said,  they 
shall  descend  acooMn^j,**  Co.  Litt  27*.  See 
also  19a  and  SOo. 
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veiy  careftillj  to  distingnish  between  the 
rules  of  law  which  apply  to  dignities,  and 
the  roles  which  apply  to  land ;  for  it  is 
everywhere  stated,  that  the  roles  with 
reference  to  the  descent  of  land  have  no 
application  to  titles  of  dignity.  *In  the 
reports  of  yoor  Lordships'  Committees  on 
the  sobject  of  the  Peerage,  this  principle 
is  over  and  over  again  laid  down,  and 
reasons  of  the  most  conclosive  natore  are 
stated  for  that  opinion.(a)  In  one  of  those 
reports  it  is  stated,  that  nothing  can  be 
more  wild  than  to  attribote  to  tne  roles 
of  descent  of  titles  anything  like  the 
roles  which  apply  to  lands,  which  are  in 
themselves  totally  and  entirely  distinct. 
The  learned  aothors  of  that  report  state, 
with  reference  to  land,  that  the  fee  simple 
exists  somewhere;  the  roles  of  law  are 
to  regolate  the  descent  in  the  mode  in 
which  the  fee  simple  of  the  estate  is 
carved  oot :  it  is  eitncnr  in  the  grantee  or 
those  who  claim  throogh  him ;  or,  if  not 
disi)08ed  of,  it  remains  in  the  grantor 
by  law.  The  principle  of  law— me  law 
of  all  landed  property — assomes  that  the 
fee  most  exist  somewhere ;  and  the  qoes- 
tion  is  with  respect  to  the  dififerent 
interests  carved  oot  of  that  fee.  Then 
there  are  remainders  and  reversions,  and 
all  the  technical  roles  which  affect  both 
the  one  and  the  other.  Bot  in  the  case 
of  a  title,  there  is  no  fee  anywhere. 

LoBD  Chai^celloe  :  It  is  created. 

P^pys  :  So  moch  as  the  Crown 
chooses  to  create  is  created.  It  is  the 
prerogative  of  the  Crown;  and  to  any 
extent  the  Crown  pleases,  it  creates  that 
new  interest. (&)  There  is  no  reversion; 
and  it  is  also  laid  down  in  the  Report  of 
the  Lords  Committees,  that  if  the  Crown 
^^nts  to  an  individual  any  estate  or 
mterest  in  a  dignity,  aod,  opon  the 
failure  of  that  estate  or  interest,  grants 
it  over  to  another,  that  is  not  a  remainder. 
In  the  case  of  land,  that  woold  be  sobject 
to  all  the  roles  and  laws  relating  to  re- 
mainders; bot  in  the  case  of  a  dignity 
there  is  no  remainder. 

Lord  Chahobllor  :  Except  a  barony  by 
tenore.(c)  If  there  is  soch  a  thing,  then 
it  is  incident  to  the  realty. 

Pepys:  That  would  be  a  peculiarity, 
nndoobtedly :  it  would  be,  that  the  Crown 
had  thought  proper,  in  the  erection  of 
that  parcicolar  dignity,  to  say  it  shall 
descend  according  to  the  law  regolating 
lands.    Where,  l£en,  is  there  any  simi^ 

(a)  See  Appendix  I. 

(6)  See  below,  p.  748. 

(c)  In  re  Berkeley  Peerage  Claim,  8  H.L. 
21,  where  it  was  decided  that,  if  a  barony  by 
tenore  ever  existed,  there  was  no  right  to  be 
sommoDed  to  and  sit  in  Parliament  in  respect  of 
sooh  barony. 

O    6M60. 


larity  between  the  one  and  the  other? 
The  property  in  land  is  alienable ;  it  may 
be  transferred ;  bot  there  is  no  soch 
power  with  reference  to  a  dignity.  I  be- 
lieve I  also  may  state,  that  it  is  the 
practice  of  this  Hoose,  that  if  there  be  a 
title  given  to  an  individoal  for  a  certain 
estate  and  interest,  and  then  a  remainder, 
what,  in  case  of  land,  woold  be  called  a 
remainder  over,  that  upon  the  failure  of 
the  first  estate,  the  individoal  entitled  in 
remainder  comes  and  claims  his  seat  in 
this  Hoose  as  a  new  grantee,  and  is  intro- 
duced as  a  new  peer,  (a)  It  is  not  that  he 
comes  as  claiming  by  descent,  or  through 
the  individual  whose  estate  is  gone :  he 
comes  as  a  new  peer,  as  if  the  patent  was 
granted  on  the  particolar  day  on  which 
he  enters :  he  is  introduced  as  the  party 
claiming  the  benefit  of  the  boonty  of  the 
Crown  as  a  grant  to  himself,  and  not  by 
soccession  to  the  individoal  who  has  pre- 
ceded him. 

It  woold  be  endless  to  enomerate  any 
considerable  portion  of  the  ^eat  variety 
of  instances  to  be  foond  in  the  older 
patents  of  pecoliar  limitations.  It  is 
sofficient  to  refer  to  a  few  of  thera,  to 
show  that  there  is  not,  in  point  of  fact, 
any  one  role,  or  any  one  order,  which  has 
at  any  time  been  observed,  bot  that  the 
power  of  the  Crown  has  been  exercised  at 
its  discretion ;  and  it  created  soch  titles 
as  it  thooght  fit,  withoot  reference  to  any 
role  which  regolates  other  property :  bot 
that  the  sole  role  which  regulates  digni- 
ties is  the  will  of  the  Sovereign,  as  ex* 
pressed  in  the  patent,  which  will  has 
always  been  recognised  and  acted  upon. 

There  is  a  very  large  selection  of  in- 
stances in  which  peculiar  limitation8(&) 
are  to  be  found  in  patents,  in  the  appen- 
dix to  a  pamphlet,  entitled — 

"A  Letter  to  the  Duke  of  Wellington  on  the 
Propriety  and  Legality  of  creating  Peers  for 
Life."(c) 

I  will  mention  only  a  few  of  them. 
There  are  instances  of  patents  for  life((2) ; 

(a)  Cruise  on  Dignities,  c.  4,  15n. 

(6)  Co.  Litt.  27a;  Croise  on  Dignities, 
c.  4,  88.  15-24;  "Peculiar  Limitations  of 
Peerages,"  Appendix  LXIII.  of  Sir  Harris 
Kicolas's  report  of  the  Devon  case  ;  **  Supple- 
mentary case  of  Geoi^  Bryan,  Esq.,  claiming 
to  be  Lord  of  Slane,"  8 ;  Wenaleydak  Peerage 
Case,  5  H.L.  958 ;  Breadalbane  Peerage  Claim, 
L.R.  2  So.  A.  p.  271n;  argument  for  the 
claimant  in  the  Wiltetf  Peerage  Claim,  86. 

(c)  By  Sir  Harris  Nicolas. 

(«0  Co.  Instit.  96,  166.  Evidence  in  TF«m- 
leydale  Peerage  Case,  5  H.L.  970,  978.  In 
his  letter  to  the  Duke  of  Wellington  (2nd 
edition,  1884)  Sir  Harris  Nicolas  says,  «  No 
lawyer  has  ventured  to  deny  the  right  of  the 
Crown  to  create  a  peerage  for  a  term  of 
years,"  p.  17. 
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of  a  grant  for  life,  if  an  existing  peer 
Bhould  die  without  i8suc(ct) :  there  is  an 
estate  for  life  after  what  would  be  called, 
if  it  were  land,  an  estate  tail(5) ;  there 
is  a  grant  for  another  person's  life,  in 
the  case  of  the  Earl  of  Butlaml,  in  the 
13th  of  Richard  2.(c)  It  is  obvious, 
that  under  certain  circumstances,  that 
would  bo  open  to  very  whimsical  and 
singular  results,  if,  for  instance,  the 
cestui  qui  vie  should  survive  the  occupier ; 
but  it  is  a  grant  to  a  son  for  his  fatner's 
life :  it  is  an  instance  of  the  Crown 
assuming  to  do  what  the  Crown  thought 
fit. 

Lord  Chancellor  :  It  will  be  still  more 
absurd  if  the  death  of  the  cestui  qui  vie 
preceded  that  of  the  grantee  of  the  peer- 
age, for  a  man  not  to  know  whether  he  is 
to  remain  a  peer  or  not. 

Pepys :  The  more  whimsical  the  result, 
the  more  it  supports  my  argument.  It 
is  open  to  every  species  of  objection,  but 
still  it  exists.  There  are  many  instances 
of  a  grant  to  a  grantee  and  the  heirs 
which  he  may  have  by  a  particular  woman ; 
and  others  to  a  grantee  and  his  younger 
issue,  to  the  exclusion  of  the  elder  ones  ; 
and  there  is  one  of  a  grant  during  the 
King's  pleasure,  in  the  instance  of  the 
Earl  of  March,  in  the  19th  of  Edward  4. 

I  have  perhaps  been  combating  that 
which,  I  apprehend,  cannot  enter  much 
into  this  argument ;  for  I  presume  that  it 
will  not  be  contended  that  the  Crown  can- 
not do  that  which  the  Crown  has  done, 
namely,  create  a  peerage  with  limitations 
that  could  not  exist  with  respect  to  lands. 
I  have  already  explained  the  reason  why 
the  Crown  cannot  grant  lands  to  a  man 
and  **  his  heirs  male ; "  but  Lord  Coke 
says((i)  that  rule  of  law  extends  only  to 
lands  and  tenements ;  and  he  then  cites 
an  instance  in  which  the  Crown  has  that 
power  with  regard  to  a  subject  that  bears 
the  strongest  analogy  to  dignities;  adding, 
that  in  the  cases  in  question,  that  of 
armorial  ensigns,  a  limitation  to  **  heirs 
male  "  is  valid,  and  includes  **  heirs  male 
collateral"  of  the  grantee.  This  is  very 
important  authority,  not  only  because  it 
excludes  the  idea  of  the  power  of  the 
Crown  being  confined  in  respect  of  digni- 
ties, but  it  18  important  in  reference  to 
the  words  to  be  found  in  this  patent, 
because  it  is  decided  and  recognised 
by  Lord  Oohe  that  where  the  King  is 
not  concerned,  a  limitation  to  heirs  male 

(a)  Patent  BoU,  11  Hen.  5.  Grant  to  Earl 
of  Suffolk  and  Alice  his  wife  of  Earldom  of 
Pembroke.  Minutes  of  evidence  in  Wettaky' 
dale  Peerage  Ccue,  63. 

(6)  Cruise,  c.  4,  15. 

(c)  See  below,  and  82  Hen.  6,  29, 30. 

(d)  See  above,  p.  674. 


will  convey  the  thing  granted  to  heirs 
male  collateral. 

Lord  Chancellor:  Have  you,  or  Mr. 
NicolaSt  ever  had  occasion  to  look  into  a 
very  learned  work,  called  "  The  Law  of 
NobiUty  and  Peerage,  by  Mr.  Justice 
Doderidge(a) ;  to  whom  another  very 
learned  book,  known  by  the  name  of 
'*  Sheppard's  Touchstone,"  is  very  often 
ascribed  P  Mr.  Justice  Doderidge  appears 
to  have  either  read  or  collected,  for  his 
labours  exist  in  two  forms,  a  great  many 
authorities  upon  these  subjects.  A  copy 
is  extant,  with  notes  in  the  handwriting 
of  Lord  Coke,  who  was  nearly  a  contem- 
porary of  his,  who  appears  to  have  set 
great  valae  on  it.  It  contains  cnrions 
discussions  on  the  ancient  law  of  tenure 
by  barony,  as  well  as  others. 

Nicolas :  That  book  contains  the  argu- 
ments used  by  Mr.  Justice  Doderidge  in 
the  Abergavenny  case. 

Pepys :  If,  then,  it  appears  that  the 
Crown  clearly  has  the  power  of  doing  that 
which,  I  submit,  has  been  done  by  this 
patent,  and  if  we  find  that  the  words  used 
are  not  only  words  which,  in  their  ordi- 
nary acceptation,  leave  no  doubt  as  to  the 
description  of  persons  who  were  to  succeed, 
but  if  we  find  that  they  have  a  legal 
technical  meaning  which  is  recognised  in 
law,  what  ground  can  there  be  for  imputing 
to  this  instrument  any  other  import  than 
that  for  which  we  contend  P  Every  one 
knows  what  **  heirs  male  "  mean  ;  no  one 
can  assume  that  they  meant  anything  else 
than  heirs  male  as  well  collateral  as  of  the 
body :  and  when  we  consider  that  the  law 
of  descent  as  to  titles  of  honour  has  no 
reference  to  the  law  of  descent  as  to  free- 
hold, a  most  important  distinction  arises 
between  the  two  cases,  because  we  find 
that,  but  for  the  powers  of  the  Crown 
being  restrained  with  respect  to  land,  the 
words  would  have  the  same  meaning  as  I 
impute  to  them  in  the  present  patent. 

If  the  words  of  a  gift  of  land  by  the 
Crown  to  a  man  and  his  "  heirs  male  "  do 
not  mean  a  gift  to  a  man  and  his  heirs  male 
collateral,  there  would  be  no  reason  why 
the  grant  should  not  take  effect.  If  they 
meant  a  grant  to  a  man  and  the  heirs  male 
of  his  body,  the  grant  would  be  good, 
bein^  perfectly  consistent  with  theilaw ; 
but  it  would  be  bad,  because  such  wordfl 
are  admitted  to  describe  heirs  male  coUaf 
teral  and  not  heirs  male  of  the  body.  If, 
then,  the  words  in  this  grant  are  taken  to 
mean  "heirs  male  collateral,"  and  there- 
fore cannot  take  effect  with  respect  to 
land,  that  is  a  decided  authority  in  my 
favour,  because,  when  I  find  the  authoriiy, 
which  states  that  a  grant  of  lands  by  the 


(a)  See  below,  p.  691. 
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Crown  to  a  man  and  his  "  heirs  male  **  is 
void,  expressly  confines  the  restraint  npon 
the  power  of  the  Crown  to  lands  and  tene- 
ments, and  adds  that  it  does  not  apply  to 
any  other  snbject,  I  use  ii>  as  an  authority 
in  my  favour,  and  for  this  reason :  it  is  a 
decision  as  to  the  leffal  and  technical 
meaning  of  these  words.  It  proves  that 
such  words  are  to  be  construed  as  creatine 
a  limitation  to  heirs  male  collateral,  and 
not  to  heirs  male  of  the  body.  It  comes, 
then,  to  this,  has  not  the  Cfrown  a  power 
to  grant  a  peerage  with  such  a  limitation  P 
The  authority  in  question  decides,  that 
the  Crown  having  that  power,  has  done 
so.  We  are  told,  that  a  grant  of  land  by 
a  subject  to  a  man  and  his  heirs  male  is 
what  P  A  fee :  and  because  it  is  a  fee,  it 
cannot  take  efleot  precisely  in  the  terms 
of  the  grant.  It  is  an  attempt  to  introduce 
a  new  descendible  quality  in  land  by  a 
subject,  and  stands  on  precisely  the  same 
rule  as  in  respect  of  the  Crown ;  neither 
the  one  nor  the  other  can  introduce  a  new 
descendible  quality  in  land:  it  cannot 
operate,  therefore,  in  the  terms  of  the 
grant.  Then  what  doas  it  meanP  It 
means  an  estate  of  inheritance;  and  the 
rule  of  law  being,  that  a  grant  is  to  be 
taken  most  strongly  against  the  grantor, 
it  is  made  descendible  to  the  heirs  general 
of  the  grantee.  Can  it  then  be  said,  that 
in  a  patent  of  peerage  these  words  mean 
''heirs  male  or  the  body,"  and  that  in  a 
grant  of  land  they  mean  something  diffe- 
rent, namely,  heirs  male  general  P  Cer- 
tainly not.  There  is  therefore  a  decided 
authority  upon  those  two  points,  when 
they  occur  in  a  ^rant  by  the  Crown,  and 
when  they  occur  in  a  ^ant  by  a  subject. 
In  the  one  case  it  is  void,  because  it  does 
not  mean  heirs  male  of  the  body ;  in  the 
other  case  it  is  construed  to  be  a  fee 
simple,  not  because  there  is  any  doubt  of 
the  meaning  of  the  words,  but  because  the 
grant  cannot  be  carried  into  effect  accord- 
ing to  the  words.  There  can  be  no  doubt 
in  the  mind  of  any  individual  as  to  the 
legal  import  of  the  words  **  heirs  male," 
because  t^ese  words  have  received  a  judi- 
cisJ  interpretation,  that  a  grant  from  the 
Crown  01  lands  to  a  man  and  his  heirs 
male  is  not  to  be  construed  as  a  ^ant  to  a 
man  and  the  heirs  male,  or  heirs,  of  his 
body.  There  cannot  be  an  estate  tail 
without  somebody  being  ascertained  from 
whom  the  issue  is  to  descend.  It  is  not  a 
fee ;  it  is  not  an  estate  tail ;  but  it  is  an 
estate  limited  to  a  man  and  his  heirs  male 
collateral. 

LoBD  Chancellob:  That  is,  his  heirs 
male  general. 

Pepya:  Yes,  including  the  collaterals. 
Now,  if  these  authoritiefl  be  law,  about 
which  there  can  be  no  doubt,  I  draw  what 
I  consider  an   unanswerable   conclusion 


with  respect  to  the  other  branch  of  the 
case';  for  by  finding  that,  in  the  instances 
to  which  I  have  referred,  the  identical 
words  of  this  patent  have  received  the 
interpretation  for  which  I  contend,  and 
that  they  import  a  descendible  quality  to 
heirs  male  general,  the  claimant  must,  I 
submit,  be  considered  to  have  established 
his  claim.  He  is  the  heir  male  general  of 
the  grantee.  He  takes  as  one  of  those 
individuals  whom  the  Crown,  according 
to  my  view  of  the  patent,  intended  should 
inherit  in  the  event  of  Sir  Edwa/rd  Oour- 
tenay  (the  grantee)  not  leaving  issue  male ; 
because  he  is  the  heir  male  as  well  of  the 
grantee  as  of  Hif>gh  Ootbrtenay,  the  first 
Earl  of  Devon,  whose  precedency  as  well 
as  title  it  was  the  manifest  intention  of  no 
less  than  three  sovereigns  to  restore  to 
the  heir  male  of  that  illustrious  family. 
This,  I  submit,  must  be  deemed  to  be  the 
effect  of  that  grant,  even  if  we  were  dis- 
cussing it  in  the  absence  of  all  precedents 
of  a  similar  nature.  It  is  true,  in  the 
grants  of  English  peerages,  instances  of 
this  kind  are  very  rare ;  and  most  of  these 
are  to  be  found  in  the  early  periods  of  our 
history.  I  believe  I  may  say  there  is 
scarcely  another  instance  in  which  a 
claim  could  now  be  made  under  such  a 
limitation,  for  in  the  few  cases  in  which 
there  have  been  similar  grants,  the  suc- 
cession has  been  stopped  by  the  attainder 
of  the  individuals  created.  This,  too, 
would  have  been  the  situation  of  the 
present  dimity,  were  it  not  for  the 
statute  of  Queen  Ma/ry,(a)  which  removes 
the  corruption  of  blood  of  the  father  of 
the  grantee,  and  enables  his  collateral 
heirs  to  trace  their  pedigree  through  him. 
There  are,  however,  very  many  examples 
in  Scotland,  (6)  and  there  are  some  in 
Ireland(c) ;  the  latter  of  which  ^o  the  full 
length  of  the  doctrine  for  which  I  am 
contending,  and  bear  most  strongly  upon 
the  present  case.  Withre^^ard  to  EngUsh 
titles,  an  extremely  strong  instance  occurs 
in  the  case  of  the  Earldom  of  WiUshvre, 
granted  in  the  21st  of  Richard  iiie 
Second.(i)    It  appears  by  the  Fifth  Be- 

e)rt  of  the  Lords  Committees  on  the 
ignity  of  a  Peer  of  the  Bealm,  that  in 
one  day  eleven  peerages  were  created  by 
patent.  Of  those  eleven  persons  Sir  WiU 
tiam  Scrope  was  one.  That  he  was  a  great 
favourite  of  his  sovereign,  and  that  he 
enjoyed  all  that  the  Crown  could  confer 
upon  him,  is  matter  of  history,  (e)  This 
individual  had  no  child,  but  he  had  colla- 

(a)  See  above,  p.  667. 
(6)  See  below,  p.  685. 
{cy  „        p.  687. 

(d)  Hot.   Pari.   8,  353;    WUte$    Peerage 
Claim,  L.R.  4  E.  &  I.  126. 
(c)  See  Wilted  Peerage  Claim, 
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teral  heirs  male,  namely,  bis  brothers, 
the  eldest  of  whom  was  heir  to  a  barony  ; 
and,  as  in  our  case,  the  individaal  ennobled 
had  no  son,  bnt  had  collateral  heirs  male, 
who,  though  more  distant,  were  obviously 
intended  to  be  benefited  by  the  patent. 
Nine  of  those  eleven  creations  were  to  the 
parties  **  et  heredihiis  masculis  de  corpore" 
m  the  usual  terms.  One,  the  Countess  of 
Norfolk,  was  '*  ad  totam  vitam  stiam"  for 
life.(a)  But  Sir  William  Scrope  was  created 
Earl  of  Wiltshire  **  sibi  et  heredihiis  suis 
masndis  {mpcr2yciiium.**(h)  We  have,  there- 
fore, this  difference  of  expression,  on  the 
very  same  day,  in  these  patents.  Can  it 
be  supposed  that  this  patent  was  intended 
to  have  the  same  eff'ect  as  the  others  P 

Lord  Chancellok  :  Read  the  whole 
limitation  in  each.  Is  it  *' sibi  et  hcere- 
dihus  euts  masctilis  legitime  procreandis 
imperpetuum  ?  " 

Pepys :  No,  my  lord  ;  it  is  *  *  sibi  et  here- 
dihus  suis  masculis  imperpetuum ;  "  the 
others  being  **  et  heredihiis  masculis  de 
corpore." 

LoHD  Chancellor:  That  could  not  be 
an  oversight  certainly. 

Pepys :  The  whole  contents  vary;  and 
here,  as  in  the  present  instance,  we  have 
the  motive  and  the  object.  We  have,  on 
the  very  same  day,  nine  instances  of  a 
limitation  **  to  the  heirs  male  of  the 
body ;  "  but  with  respect  to  the  individual 
whom  the  Crown  meant  most  to  favour, 
and  who  had  no  children,  the  limitation 
is  to  him  and  his  "  heirs  male  for  ever." 
Here,  then,  is  an  instance  of  the  exercise 
of  the  power  of  the  Crown  to  create  a 
peerage  to  a  man  and  his  *' heirs  male," 
as  early  as  the  reign  of  Richard  the 
Second,  Your  Lordships  will  naturally 
ask  what  was  the  history  of  this  title  P 
It  is  a  very  short  one.  The  individual 
was  executed  and  attainted  of  high 
treason  two  years  after  his  creation,  and 
the    dignity    became    forfeited    to    the 

(a)  Minutes  of  evidence  in  Wensteydale 
case,  88. 

(6)  See  Wiltes*  Peerage  Claim.  "These 
eleven  creations,  which  took  place  on  the  29th 
of  September,  21  Rio.  2.,  1397,  consisted  of  the 
Dukedoms  of  Hereford,  Surrey,  Exeter,  Albe- 
marle, and  Norfolk ;  the  Marquisate  of  Somerset; 
and  the  Earldoms  of  Gloucester,  Westmoreland, 
and  Worcester;  each  of  which  dignities  was 
limited  to  the  grantee  *  et  heredihus  masculis 
de  corpore  suo  exeuntibus  imperpetuum,'  The 
Pudiess  of  Norfolk  was  so  created,  *  ad  totam 
vitam  suam;*  but  the  limitatioii  to  the  Earl  of 
Wiltshire  was  *sibi  et  heredihus  suis  masculis 
imperpetuum'  These  patents  are  printed  in 
full  in  Appendix  to  the  Fifth  Peerage 
Report,"  and  in  Sir  Harris  Kioolas's  Report, 
60m. 


Crown,  (a)  We  have  here  a  precedent  of 
a  creation  under  circumstances  which 
cannot  be  questioned,  precisely  in  the 
same  words  as  those  in  the  patent  in  the 
present  claimant's  case. 

There  are  also  a  few  other  patent8{5)  in  the 
same  terms.  Sir  Thomas  Hoo  was  created 
Baron  Hoo  and  Hastinas  in  the  26th  of 
Henry  the  Sixth,  with  a  limitation  **  haben^ 
dum  sibi  et  heredibtis  suis  masculis  imperpe- 
tuum.*' Baron  Richmond  Grey  wtia  so  created 
in  the  28th  of  Henry  6,  with  a  limita- 
tion in  precisely  the  same  terms  **sihiet 
hoBredihus  suis  masculis  imperpetuum;" 
and  there  is  also  the  case  of  Lord  Egremont, 
in  the  same  year,  in  which  the  limitation 
is  **  habendum  nomen  statum,  Sfc,  sibi  et 
hceredibus  suis  masculis  imperpetuum,**  In 
each  of  these  cases  the  grant  contains 
precisely  the  same  words ;  and  there 
appear  to  be  satisfactory  reasons  why  we 
are  not  enabled  to  trace  the  history  of  the 
descent  of  the  title,  I  have  stated  that 
the  grantee  of  the  earldom  of  Wiltshire 
was  attainted,  (c)  Lord  Richm<>nd  Grey 
was  also  attainted.  The  creations  of 
Lords  Hoo  and  Hastings  and  Egremont 
were  by  Henry  6;  and  by  an  Act 
passed  in  the  fost  year  of  the  reign  of 
Edward  4,  which  confirmed  the  titles 
granted  by  that  monarch,  and  by  Henry 
4  and  5,  there  was  this  particular  excep- 
tion— 

'*  except  such  persons,  and  every  of  them,  whom 
our  Sovereign  Lord  reputeth  and  holdeth  for 
his  rebels  and  enemies  ;  "(ji) 


(a)  "  I  think  it  clearly  appears  that  of  treason, 
strictly  so  called,  he  could  not  be  guilty,  because 
he  was  put  to  death  while  Richard  II.  was  still 
Sovereign,  to  whose  cause  he  adhered  to  the 
last.  Neither  does  it  appear  that  before  the 
execution  of  the  Earl  of  Wiltes  anything  took 
place  which  can  be  considered  as  a  regular 
judicial  trial,  &c."  Lord  Chehnsford  in  Wiliest 
Peerage  Claim,  L.R.  4  £.  &  I.  p.  158. 
<<  His  (the  Earl  of  Wiltes')  offence  against 
Henry  at  Bristol  could  not  have  been  considered 
high  treason."  Lord  Redesdale,  p.  16S.  See 
Fleming's  arguments  in  the  Wiltes*  Peerage 
Claim,  81 ;  Grafton's  Chronicle,  899  ;  Walsing- 
ham,  858. 

(6)  "  It  appears  that  there  are  only  six  in- 
stances (including  the  Earldoms  of  Oxford, 
Wiltes,  and  Devon)  in  which  there  have  been 
grants  of  English  peerages  with  Umitations  to 
heirs  male.  The  other  cases  are  the  baronies 
of  Hoo  and  Hasting,  Richmond  Grey  and 
Egremont,  all  of  them  m  the  reign  of  Henry  VI. 
In  none  of  them  (except  that  of  Oxford)  has 
there  been  an^  succession,  althouf^  in  all  of 
them  the  origmal  grantee  sat  in  Parliament." 
Lord  Chehnsford  in  Wiltes'  Claim  qf  Peerage, 
156. 

(c)  See  above,  (a). 

(<0  1  Rd.  4.  c.  1. 8.  S.  See  '<  Additional  case 
on  behalf  of  Simon  Thomas  Scrope,"  in  Wiltes^ 
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whicli,  in  fact,  gave  the  Crown  power  to 
refnse   to   confirm  any  creation  by  the 
House  of  LaneaHer  which  it  might  think 
proper.    Those  who  had  been  the  peculiar 
objects  of  Henry  the  6th's  bonnty  were 
likely  to  be   considered   as   rebels   and 
enemies  by  his  successor;  and  many  of 
them  actually  fell  under  the  displeasure 
of  his  successor,  and  were  attainted  by  the 
first  parliament  of  Edward  the  Fourth*s 
reign.(a)    Moreover,  with  respect  to  Lord 
Egremont,  there   seems  to  have  been  a 
doubt  who  was  his  heir.    He  appears  to 
have  been  the  third  son  of  the  Earl  of 
Northtmberlar^d  ;  and  it  is  very  question- 
able whether  he  left  any  legitimate  son  or 
not.     If  he  did  leave  a  legitimate  son, 
that  son,  of  course,  would  have  inherited, 
unless  the  dignity  were  lost  by  the  refhsal 
of  the    Kinff   to    confirm  it  under  the 
statute  it  re^rred  to ;   but  he  does  not 
appear  to  have  succeeded,  which  tends  to 
confirm  the  doubt  of  his  legitimacy.    If 
Lord  Earemont  had  no  son,  his  nephew, 
the  Earl  of  Norihu/mherland,  was  his  heir, 
who  was  attainted  in  the  first  of  Edwa/rd 
the  Fourth;    but  supposing  the  Earl  to 
have  succeeded  to  the  barony  of  Egre- 
mont, it  would  be  extremely  difficult  to 
prove  the  fact,  because  |)eers  rarely  as- 
sumed the  title  of  an  inferior  dignity. 
Having  referred  to  instances  of  similar 

fants  which  have  existed  in  this  country, 
will  call  your  Lordships'  attention  to 
some  of  the  many  which  occur  in  Scot- 
land. 
LoKD  Ghancillob  :  You  know  the  law  of 

rerage  in  Scotland  is  totally  difierent. 
peerage  is  there  dealt  with  uke  a  mere 
estate.  You  may  surrender(()  titles,  and 
revert  to  the  Crown  for  a  re-grent.  By 
that  surrender  they  are  extinguished.  1 
should  say,  speaking  as  a  lawyer,  I  adopt 
your  doctrine,  that  there  can  be  no 
reversion  or  remainder  in  titles,  unless 
they  are  incident  to  life ;  but  in  Scotland 
they  are  held  to  be  extinguished  by  sur- 
render to  the  Crown,  and  then  the  Crown 

Peerage  Clmm,  p.  5.  **  So  hi  us  can  be  traced 
the  Eu>l  of  Stamford  appears  to  be  now  the  heir 
male  of  Lord  Richmond  Grey." 

(a)  Lord  Hoo  and  Hastings  appears  to  have 
bad  no  son. 

(6)  *<  Bj  the  peerage  law  of  Scotland  there  was 
a  power  (solemnly  decided  in  the  Purbeck  Case 
not  to  exist  in  England)  that  a  peer  might 
surrender  bis  peerage  to  the  ^ing,  who  might 
regr snt  the  same  peerage  with  fresh  limitations." 
Lord  Campbell,  L.C.,in  Berhdey  Peerage  Claim, 
9  H.L.  p.  60.  See  the  aathorities  and  prece- 
dents in  support  of  the  claim  to  the  barony  of 
Berkeley,  Appendix,  Section  W, ;  Lord  Lough- 
borough's  jud^ent  in  the  Erroll  Peerage  Case ; 
Hewlett's  Notes  on  Scotch  dignities,  300 ;  Lord 
Lindsay's  report  of  the  Memtrose  Peerage 
Claim,  IxTiL 


grants  them  out  again  with  new  limita- 
tions, bearing  the  same  date  as  the  prior 
grant,  which  cannot  be  the  case  witn  us, 
because  with  us  you  could  take  only  by  a 
new  grant,  if  there  could  be  a  cesser  of  the 
old  grant,  which  is  denied  in  law  here. 
In  Scotland  a  man  is  possessed  of  the  old 
estate  by  a  sort  of  remitter ;  and  if  the 
partr7  demises  without  getting  a  new  grant, 
the  former  tide  is  in  him,  notwithstanding 
his  surrender. 

Pepys  :  That  there  are  peculiarities  there 
is  no  doubt. 

Lord  Wtntobd:  Irish  cases  would  be 
mo)'e  to  your  purpose. 

LoBD  CuANCELLOB :  But  do  uot  pass  over 
the  Scotch  cases. 

Pepye :  Assuming  we  are  bound  by  any 
want  of  power  in  the  Crown  to  do  that 
which  we  contend  has  been  done  in  this 
case,  if  we  find  identically  the  same  words 
used  in  the  patent  of  a  peerage  in  Scotland, 
and  that  such  words  have  received  exactly 
the  same  judicial  interpretation  which! 
submit  the  words  in  the  Patent  to  Sir 
Edwa/rd  Courtenay  ought  to  receive,  the 
precedents  are  entitled  to  weight.  It  is 
not  that  peculiarities  may  be  incident  to  a 
Scotch  peerage  which  are  not  incident  to 
English  dignities;  though  I  apprehend, 
ffoing  far  back  in  our  history,  that  your 
Lordship  will  find  many  incidents  to  our 
peerage  similar  to  those  of  Scotland. 

LoKD  Chai^cellob  :  Probably  the  rule 
was  the  same  in  both  countries  originally. 
Pepif8 :  I  apprehend  it  was  so ;  for  there 
has  existed  in  Scotland  more  of  adherence 
to  the  ancient  law  than  in  this  country, 
and  we  therefore  still  find  in  Scotch  law 
much  more  of  that  which,  I  believe,  was 
anciently  the  English  law  than  at  present. 
This  assists  mv  argument,  because  I  am 
referring  to  what  was  the  ancient  law  of 
England.  I  am  endeavourine  to  bring 
your  Lordships  to  the  consideration  of 
what  was  the  English  law  many  centuries 
ago,  with  the  view  of  ascertaining  the 
practice  of  the  Kings  of  England  and  of 
the  Kings  of  Scotluid  at  the  same  time 
If  we  find  that  Scotch  sovereigns  created 
peerages  with  this  peculiar  remainder, 
very  Little  doubt  can  exist  that,  at  the 
time  to  which  I  am  alluding,  the  Kings  of 
England  not  only  possessed  the  same  pre- 
rogative, but  were  in  the  habit  of  exercis- 
ing it  very  much  in  the  same  way  as  the 
Kmgs  of  Scotland.  If  the  question  turned 
upon  the  power  of  the  Crown  in  the  one 
country,  as  distinct  from  the  newer  of  the 
Crown  in  the  other,  it  may  aoubtless  be 
said  that  the  Kings  of  Scotland  had  a 
power  which  the  Kings  of  England  had 
not;  in  which  case  I  should  not  advance 
my  arg^ument  by  showing  the  existence  of 
those  instances  in  Soouand;  but  if  we 
establish  that  the  Crown  had  the  power* 
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and  that,  when  exercised,  the  same  words 
were  used  as  were  employed  for  a  similar 
purpose  in  Scotland,  wnich  words  are  ad- 
mitted to  have  the  effect  of  creating 
dignities  to  persons  and  their  heirs  male 
collateral,  then  I  contend  that  that  is  a 
most  important  argument  for  the  claim- 
ant. 

This  question  was  very  much  discussed 
in  the  Annandale  Ca8e{a)  ;  and  what  I  state 
of  that  case  is  taken  from  the  notes  of  the 
proceedings  in  this  House.  There  was  a 
grant  to  an  individual — 
"  ejusque  haeredcs  masculos  quibus  deficieutibus 
hseredum  foemellam  natu  maximam  absque 
divisione." 

The  claim  made  was  by  a  party  claim- 
ing through  a  daughter,  under  tne  limi- 
tation to  heirs  female;  he  maintaining, 
that  as  the  peer  had  not  left  any  male 
issue,  the  nrst  remainder  was  spent, 
and  that  the  second  remainder  took  effect. 
This  claim  was  resisted  ;  and  his  Majesty's 
then  Attorney  Gen€ral,(h)  now  a  member  of 
your  Lordships'  House,  contended  that 
there  was  no  ground  for  such  a  claim, 
unless  the  party  showed  that  all  the 
collateral  heirs  male  were  disposed  of, — 
**  heredes  masculos  J*  That  learned  person 
stated  that — 

'*  the  coDstruction  must  be  the  trnme,  whether 
of  au  Knglish  or  of  a  Scotch  peerage.  In  a 
patent,  heirs  male  do  not  mean  heirs  of  the 
body,  unless  there  be  within  the  instrument  a 
declaration,  or  necessary  implication  or  inference, 
that  they  should  be  so  used." 

Lord  Eldon,  in  his  observations  upon 
that  case,  exprepsed  himself  in  these 
words ;  which  I  also  read  from  the  notes 
before  your  Lordships  : — 

"The  notion  prevailing  in  the  House — 
whether  accurately  or  inaccurately,  remains 
to  be  considered;  but  the  prevailing  notion 
of  the  House,  I  apprehend,  is  this  that  if  it  does 
not  appear,  from  some  enjoyment  of  the 
peerage,  that  it  goes  to  the  heirs  male  generally, 
you  are  then  to  infer  (the  patent  not  appearing) 
that  it  goes  only  to  heirs  male  of  the  body  (c)  : 
bat  if  the  patent  itself  appears,  then  you  are  to 
decide,  by  the  contents  of  the  patent,  to  whom 
it  goes.'* 


(a)  Before  the  Committee  for  Privileges  in 
1819,  1826,  and  1844. 

(6)  Lord  Lyndhurst. 

(c)  "  The  presumption  in  favour  of  a  male 
descent  where  no  instrument  of  limitation  can  be 
produced  may  be  considered  as  finmUy  settled  by 
the  opinion  of  Lord  Hardwicke  in  the  Ccuailtis 
Case  in  1762,  which  was  confirmed  by  Lord 
Mansfield  in  the  Sutherland  Case  in  1771,  and 
in  the  Spynie  Case  in  1785 ;  and  by  Lord  Lough- 
borough in  the  Glencaim  Case  in  1797."  Lord 
"RedeBdaX^Herries  Peerage  Claim,  L.B.  S  Sc.  A. 
S58. 


Can  there  be  anything  more  strongly  or 
more  cogently  applicable  to  the  present 
case  P  In  the  absence  of  the  patent,  yon 
must  presume  it  was  to  the  heirs  male  of 
the  body,  that  being  the  more  common 
course  of  descent. 

"  But,"  says  Lord  Eldon,  **  if  the  patent  itself 
appears,  you  must  decide  by  the  contents  of  the 
patent." 

In  that  case  the  patent  did  appear ;  the 
limitation  was  to  a  person  '*  ejus(me  heredes 
masculos;^*  and  the  course  taten  upon 
that  occasion  is  decisive  as  to  the  con- 
struction your  Lordships  put  upon  that 
instrument,  and  the  right  to  be  derived 
under  such  terms.  TnQ  case  was  ad- 
journed, that  the  claimant  might  have  an 
opportunity  to  bring  evidence  of  the 
extinction  of  the  collateral  heirs  male. 
This  was,  undoubtedly,  a  Scotch  case ; 
but  the  Attorney  General  of  the  day  ex- 
pressly stated  at  your  Lordship's  bar  that 
there  was  no  difference,  in  his  opinion, 
between  English  and  Scotch  peerages, 
upon  that  point ;  and  Lord  Eldon's  obser- 
vations, that  where  the  patent  appears, 
and  it  contains  words  like  those  which  I 
have  read  from  the  patent  to  Sir  Edward 
Courtenay,  then  the  heirs  male  collateral 
are  entitled,  are  extremely  important. 

The  Lord  Advocate^  who  also  attended 
at  this  bar  upon  that  occasion,  seems  to 
have  been  much  startled  at  the  nature  of 
that  claim.  He  contended,  very  broadly, 
that  it  was  totally  contrary  to  the  under- 
standing of  all  Scotchmen  that  there 
should  be  a  doubt  as  to  the  meaning  of 
those  words ;  and  stated,  that  there  were 
seventy-nine  instances  in  which  there  had 
been  similar  grants  in  favour  of  "  heredes 
mascvlos,^*  which  words  had  always  been 
held  to  give  a  title  to  the  collateral  hevrs 
male,  1  shall  no t  go  through  the  instances 
which  that  learned  person  cited,  and 
which  are  to  be  found  in  the  notes  on 
your  Lordships'  table,  or  do  more  thftn 
briefly  notice  some  of  those  in  which  it 
has  actually  been  decided  in  favour  of 
claimants  who  were  heirs  male  collateral 
of  grantees  of  peerages.  This  was  the 
case  in  the  instances  of  the  peerages,  of 
8eaforthf  created  in  1623 ;  Kinnoid,  in 
1633 ;  Kenm^tre,  in  1633 ;  Ki/ncardine,  in 
1647 ;  Forfar,  in  1661 ;  and  Kirkcudbright, 
which  was  created  in  1633.(a)  The  last  of 
these  is  a  case  where  the  dignity  was 
claimed  under  a  grant  to  heirs  male,  by  a 
person  who  descended  from  the  great- 
great-great-grandfather   of  the  grantee  ; 


(a)  See  as  to  this  passa^  Biddell's  Scotch 
Peerages,  S,  1027;  Lord  Lmdsay's  Report  of 
the  Montrose  Peerage  Claim,  cxxxviii. ;  and 
Hewlett's  Notes  on  Scotch  Dignities,  9. 
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and  on  the  3rd  of  May  1773,  his  claim 
was  admitted  by  this  Honse. 

We  have,  then,  not  only  individnal 
instances,  bat  we  have  the  established 
law  of  Scotland,  supported  by  judicial 
decisions,  that  precisely  the  same  words 
as  are  to  be  found  in  this  patent  confer  a 
right  upon  the  heirs  male  collateral.  As- 
suming that  the  Crown  has  the  power  to 
grant  a  peerage  to  a  man  and  his  "  heirs 
male,"  it  wotud  be  extraordinary  if,  after 
deciding  on  a  claim  to  a  Scotch  peerage, 
that  these  words  do  mean  heirs  maXe  coU 
lateral,  the  same  words  were  to  receive  a 
different  construction  from  that  which 
this  House  gave  to  them  on  that  occasion, 
and  which  they  received  in  the  seventy- 
nine  cases  of  peerages  to  which  the  Lord 
Advocate  referred  in  the  argument  in  the 
Annandale  Case, 

Instances  of  such  creations  in  Ireland 
are  still  more  cogent  and  applicable  than 
those  in  Scotliuid,  for  the  law  in  the  two 
countries  is  the  same(a) ;  and  if  any  argu- 
ment can  be  raised  as  to  the  rule  of  law 
with  respect  to  land,  that  rule  is  also  pre- 
cisely the  same  in  Ireland  as  in  England. 
Any  instance  of  such  a  limitation  in  an 
Irish  peerage  is,  therefore,  ftilly  as  cogent, 
as  a  precedent,  as  if  it  had  been  an  English 
peerage ;  and  though  I  am  not  in  a  situa- 
tion to  state  that  a  claim,  under  such  a 
limitation,  has  been  raised  or  decided  by 
this  House,  yet  I  find  similar  grants  have 
been  made,  and  under  circumstances 
which  leave  no  doubt  of  the  intention  of 
the  Crown. 

The  case  of  the  Earldom  of  Wiltshire 
does  not  admit  of  a  doubt  as  to  the  inten- 
tion of  the  Crown (6) ;  but  I  am  about  to 
state  an  instance  which  must  be  con- 
sidered still  stronger,  because  these  inten- 
tions are  expressly  stated  in  the  patent. 
It  is  the  case  of  the  creation  to  Lewis 
Boyle,  the  second  son  of  the  Earl  of  Cork, 
of  the  title  of  Baron  of  Ba/ndon  Bridge,  in 
the  3rd  of  Charles  the  First,  February 
1627-S.  The  preamble  to  the  patent 
expresses  the  intention  of  the  Eang  to 
confer  those  dignities  not  only  on  the  said 
Levns  and  the  heirs  male  of  his  body,  but 


(a)  See  the  Siane  Peerage  Claim,  8  CI.  &  F.  23, 
96 ;  the  argument  of  Sir  James  Scarlett  and  Sir 
Hajrris  Nicolas's  MS.  report  (Papers  of  Solici- 
tor of  Treasury,  2, 195)  ;  "  Oatbnes  of  the  law 
and  usage  of  the  peerage  peculiar  to  Ireland, 
prepared  in  support  of  a  case  of  peerage,  &c.," 
by  William  Lynch,  and  **  Letter  of  Sir  William 
Betham  relative  to  the,read  pedigrees  and  copies 
of  several  reports  from  the  Attorneys  and  Soli- 
citors General  of  Ireland  respectmg  certain 
claims  to  baronies  in  Ireland." 

(6)  See  above,  p.  680. 


on  all  the  heirs  male,  as  well  of  the  body 
as  collaterally,  of  the  Earl  his  father(a) — 

«  verum  etiam  omnibus  heredibus  masculis  tarn 
de  corpore  quam  a  latere  dicti  oomitis  ;'' 

and  the  habendum  is  in  these  terms. 

''  To  have  and  to  hold  the  said  honor,  stile, 
title,  and  dignity  of  Baron  of  Bandon  Bridge, 
to  him  the  said  Lewis,  and  the  heirs  male  of  his 
body  lawfully  begotten,  foi;  ever ;  and  in  default 
of  issue  male  of  the  body  of  the  said  Lewis,  the 
siud  honor,  stile,  and  title  of  a  baron  to  be  and 
remain  to  the  heirs  male  of  the  body  of  the 
said  Richard  Earl  of  Cork  ;  and  for  defiEiult  of 
such  issue,  then  the  same  to  be  and  remain  to 
the  right  heirs  male  of  him  the  said  Richard 
Earl  of  Cork  for  ever." 

So  that  here  is  a  grant,  which,  in  de- 
fault of  male  descendants  of  the  grantee, 
is  to  accrue  to  the  issue  male  generally  of 
his  father;  and  in  default  of  such  issue, 
what  is  then  the  grant  P 

<<  To  the  right  heirs  male  of  him  the  said 
Richard  Earl  of  Cork." 

We  cannot  speculate  in  this  instance  as 
to  what  the  Crown  meant  by  the  expres- 
sion "heirs  notale,''  for  the  patent  had 
before  exhausted  the  issue  male  of  the 
bodv  of  the  grantee  and  of  his  father ;  and 
on  failure  of  such  issue  male,  the  srant  is 
to  *'ihe  right  heirs  male"  of  the  said 
father.  There  the  intention  of  the  Crown 
is  clearly  expressed :  it  is  a  comparatively 
reoent  instance  in  which  the  right  of  the 
Crown  to  create  such  an  estate  in  a  dignity 
has  been  exercised. (&)  If  there  had  been 
any  ambiguity  in  the  preamble  as  to  the 
intention,  we  should  have  found  it  removed 
in  the  habendum  of  the  patent.  If  there 
be  any  ambiguity  in  the  words  '*  heirs 
male  "  in  the  preamble,  it  is  removed  in 
the  grant  of  the  peerage. 

Lord  Wyktobd  :  The  preamble  is  not  in 
the  least  stronger  than  the  patent  itself; 
it  is  the  same  in  effect. 

Pefys :  It  is  no  stronger ;  for  the  terms 
of  the  patent  necessarily  include  the  col- 
lateral heirs  male,  who  are  referred  to  in 
express  terms.  It  is  indeed  unanswerable, 
that  the  habendum  of  the  patent  includes 
them ;  but  thev  are  included  both  in  the 
preamble  and  the  habendum. 

Lord  Wtnpord:  Before  you  withdraw 
from  this  part  of  this  case,  permit  me  to 
ask  this :  We  are  all  aware  that  there  is 

(a)  The  patents  are  printed  in  the  Appendix 
to  the  case  of  the  claimant  in  the  Wiites  Case 
and  in  Sir  Harris  Nicolas's  report  of  the  Devon 
Case,  Appendix  L. 

(6)  **  It  does  not  appear  that  this  remainder 
to  heirs  male  ever  came  into  existence,  and  if 
it  did,  it  vested  in  a  person  holding  a  higher 
title,  and  sitting  in  Parliament  under  it."  Lord 
Chelmsford,  WHtes  Peerage  Claim,  L.R.  4  B.  & 
L,  p.  156. 


689] 


Devon  Peerage  Claim,  1831. 


[690 


a  great  difference  between  the  Scotch  law 
and  the  English  law  with  respect  to 
peerage,  but  supposing  the  Crown  to  have 
the  power  of  creating  a  peer  in  this  mode, 
is  not  the  instrument,  whether  Scotch  or 
English,  to  receive  the  same  construction  P 
Do  not  the  same  rules  of  construction 
apply  to  an  instrument,  whether  Scotch  or 
English? 

Pcpys :  I  have  taken  the  liberty  of  stat- 
ing that  which  your  Lordship  has  so 
much  better  expressed,  and  have  cited  in- 
stances in  which  this  House  has  given 
effect  to  the  claim  of  peerage  of  a  col» 
lateral  heir  male,  deriving  not  from  the 
body,  but  from  many  generations  above 
the  individual  ennobled.  This  House  has 
given  effect  to  those  very  words,  and  has 
allowed  the  title  to  the  person  claiming  as 
collateral  heir  male  of  the  grantee.  Here 
is  a  remainder  to  an  English  title  in 
identically  the  same  words.  If  the  power 
of  the  Crown  exists,  it  is  impossible  that 
the  words  can  have  a  different  mean- 
ing ;  but  when  we  find,  in  the  case  of  the 
Earl  of  Wiltshire  f  and  other  cases,  that  the 
same  terms  are  used,  no  doubt  can  be  felt 
as  to  the  meaning  for  which  I  have 
contended. 

Lord  Chancellor:  It  appears  to  me, 
that  the  principal  thing  you  nave  to  guard 
against  is  that  which  you  anticipated  in 
the  beginning  of  your  argument, — the  idea 
that  it  is  impossible,  if  the  heirs  male 
general  had  been  entitled,  they  should 
have  shut  their  eyes  to  this  claim  for  two 
hundred  and  fifty  years,  there  being,  as 
far  aa  appears,  no  doubt  of  the  descent. 
You  say  that  Sir  William  Courtenay,  the 
heir  male  of  the  Earl  of  Devon,  being  an 
infant  for  seventeen  years,  the  matter  was 
afterwards  lost  sight  of.  When  was  the 
attainder  of  Henry  Courtenay,  the  father 
of  the  grantee,  reversed  P 

Pepys :  Very  soon  after  the  grant  of  the 
earldom. (a)  I  advert  to  the  circumstances 
of  infancy  to  show  why  inquiry  was  not 
made  at  the  time.  The  claimant  descends 
from  a  totally  distinct  branch  of  the 
family :  the  property  and  everything  be- 
longing to  the  grantee's  branch  descended 
to  the  heirs  general. 

Lord  Chancellor  :  Have  you  taken  any 
estate  from  the  common  ancestor  P 

Pejpys :  No.  The  petitioner  is  not  the 
heir  generaL  There  were  other  persons 
entitled  to  the  propertjr;  and  the  patent 
itself,  on  which  this  claim  is  founded,  did 
not  go  to  his  ancestor.  It  obviously  fell 
into  the  possession  of  the  heirs  general  of 
Sir  Edward  Courtenay. 

Lord  Chancellor  :  Did  Sir  Edward  ever 
sit,  under  it,  in  this  House  P 


(a)  See  above,  p.  667. 


Pepys :  It  does  not  appear  that  he 
did.  (a)  Very  soon  after  he  obtained  the 
earldom,  he  fell  under  the  displeasure  of 
the  Crown,  and  went  abroad,  where  he 
died  three  years  afterwards.  With  re- 
gard to  the  sitting  in  Parliament,  it  is 
shown  by  your  Lordships*  Journals  that  he 
was  summoned,  but  it  does  not  appear 
that  he  actually  sat.  Having  the  enrol- 
ment of  the  patent  to  produce,  it  is  to  be 
assumed  that  the  parties  who  were  entitled 
under  it  would  have  claimed  had  they 
known  of  its  existence ;  but  it  is  only  lately 
that  the  limitation  became  known  to  the 
claimant. 

Lord  Chancellor:  Knowledge  is  pre- 
sumed in  many  cases. 

Pejyjfe :  It  is  so  in  private  transactions ; 
but  with  respect  to  peerages,  it  is  contrary 
to  usage  to  consider  that  a  non-claim  for 
any  length  of  time  can  prejudice  it  when 
made.(6j  There  is  one  reason  why  this 
could  not  have  been  brought  forward 
sooner ;  namely,  the  single  fact  that  this 
patent,  though  frequently  alluded  to  by 
writers  on  the  peerage,  has  never  been 
correctly  printed ;  the  date  is  wrong,  and 
the  limitation  is  nowhere  stated  by  genea- 
logical writers.  Those  difficulties,  how- 
ever, are  entirely  removed  by  the  produc- 
tion of  the  enrolment  of  the  patent 

The  course  we  propose  to  follow  is  to  go 
through  the  detail  of  the  evidence  of  the 
pedigree,  to  prove  that  the  claimant  is 
the  heir  male  of  the  grantee.  The  late 
Attorney  Genei'ol  reported  his  opinion, 
that  the  party  had  fully  established  that, 
he  was  heir  male  ;  and  submitted  the  case 
to  the  consideration  of  your  Lordships  as 
to  the  question  of  law  only. 


Evidence. 

Evidence  was  then  put  in  to  prove  the 
creation,  and  the  claimant's  pedigree.(c) 
The  only  part  objected  to  was  the  enrol- 
ment of  the  patent  creating  the  earldom 
of  Devon,  in  the  1st  of  Henry  7,  by  the 
Attorney  General,  on  the  ground  that  no 

(a)  **  He  was,  however,  twice  summoned,  and 
his  name  occurs  in  the  list  of  peers  in  the 
JooFDals  of  the  House.''  Sir  Harris  Nicolas's 
report,  63fi.  See  Journals  of  Lords,  I.,  pp.  448, 
449,  and  450. 

(6)  Hastings  Peerage  Claim  (in  abeyance  for 
mo  years ;  revived  in  1841),  Cl.  &  F.  144 ;  the 
Camoys  Case,  6  Cl.  &  F.  789 ;  Montrose  Peerage 
Claim  1,  Macq.  425 ;  the  Herries  Peerage  Claim, 
L.B.  2  Sc.  A.  258;  aathorities  collected  in 
Additional  Case  for  claimant  of  Wiltes*  peer- 
age, 9n ;  Cruise  on  Dignities,  167  ;  KicoUs's  re- 
port of  the  2>e  Flsle  Peerage  Claim,  106  ;  Lord 
Lindsay's  report  of  Montrose  Peerage  Claim, 
civiL 

(c)  See  Minutes  of  Evidence,  5. 
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other  patent  could  be  admitted  with  the 
yiew  of  explaining  the  patent  under  which 
the  claim  was  made:  and  he  observed, 
that,  the  said  patent  being  a  legal  instru- 
ment, the  question  must  turn  upon  the 
cons^ction  of  the  words  therem  con- 
tained. 

Pepv8  stated  that  he  offered  it  to  show, 
from  the  history  of  the  family,  the  inten- 
tion of  the  Crown  in  granting  the  patent 
in  question ;  and  that  he  produced  it  also 
in  proof  of  the  pedigree. 

Counsel  were  informed  that  it  appeared 
to  their  Jjordships  that  one  instrument 
could  not  be  used  to  control  the  effect  of 
another  instrument. 

Pejn/s  said  that  he  did  not  feel  it  to  be 
material  to  contend  for  its  production, 
except  in  proof  of  pedigree,  for  which 
purpose  he  would  in  its  proper  stage  put 
it  in.  (a) 

LoBD  Chancellob  :  Before  you  proceed 
to  sum  up  tiie  eyidence,  Mr.  Nicolas,  I 
will  read  to  you  an  extract  from  a  book 
for  which  I  have  sent  to  the  British  Mu- 
seum.   It  is  intituled — 

"  Jadge  Doderidfe,  his  Law  of  Nobility  and 
Peerage,  wherein  me  aDtiqmties,  titles,  degrees, 
and  SistiDctions  concerning  the  Peeres  and 
Nobility  of  this  nation  are  excellently  set  forth, 
with  the  knights,  esquires,  gentlemen,  and  yeo- 
men, and  matters  incident  to  them,  according  to 
the  lawes  and  cnstomes  of  England ;  printed  in 
1668."(6) 

(a)  See  Minutes  of  Evidence,  5.  "  The  patent 
itself  passed,  it  is  presumed,  with  the  title  deeds 
of  the  land,  to  the  heirs  of  the  earl^  and  did  not 
fall  into  the  hands  of  his  heir  male.  No  copy  of 
it  exists  amonff  the  archives  of  the  Powderham 
branch ;  and  it  has  not  only  been  mis-stated  by  Sir 
William  Dugdale  and  all  other  genealogical 
writer8,butevenbyCleaveland,thehi^rianofthe 
Conrtenay  family,  who  had  access  to  the  muni- 
ments at  Powderham."  Case  of  claimant,  7.  "It 
(the  Devon  Charter)  appears  to  have  become  first 
known  to  the  late  Sir  Harris  Nicolas,  who  dis- 
covered it  in  examining  the  rolls  of  Queen  Mary 
for  literary  and  historical  purposes,  and  who 
communicated  his  discoverr  to  the  late 
Claimant"  Wilted  Peerage  Claim,  Supplemen- 
tid  Case,  25ft. 

(li)  "  Great  part  of  the  contents  of  the  work 
aDuded  to,  but  with  many  variations,  was  printed 
in  1642,  entitled  <  A  Treatise  whether  the  Barony 
of  Abergavenny  be  descended  unto  the  lady 
being  the  daughter  and  heir  of  the  Honourable 
Henry  Neville  the  late  Baron,  or  unto  the  special 
heir  male,  unto  whom  the  castle  of  Abergavenny, 
being  anciently  the  bead  of  that  family,  is  de- 
scended.' In  &e  same  year  the  treatise  appeared 
under  this  title, '  A  Treatise  of  the  Nobilitie  of 
the  Bealme,  eoUeoted  out  of  the  body  of  the 
common  law,  with  mention  of  such  statutes  as 
are  incident  hereunto  upon  a  debate  of  the 
barony  of  Abergavenny;'  and  consisted  of 
Judge  Doderidge's  arguments  to  prove  that  the 
barony  was  attached  to  the  tenure  of  Aberga- 


In  the  chapter  respecting  barons  there 
is  this,  which  is  important  to  you  :— 

"The  dignity  of  Baron  shall  be  of  such 
countenance,  in  descent  or  otherwise,  as  shall 
be  limited  in  the  'habendi'  in  such  letters 
patent  contained ;  for  it  may  be  but  for  the  life 
of  him  to  whom  it  is  given,  or  for  term  '  de  autre 
trie,*— K>f  some  other  man's  life ;  as  some  hold 
opinion,  in  9  |[82]  Heniy  6.  29.,  for,  <  cujus  est 
dare  ejus  est  disponere.'  It  may  be  in  special  a 
general  tail;  and  this  kind  of  estate  tail  was 
usual  before  the  statute  made  in  18  Edward  1st, 
by  which  estate  tail  in  lands  and  tenements  was 
created,  as  appeareth  by  the  patent  whereby 
Hubert  de  Burgo  was  made  Earl  of  Kent,  in  the 
time  of  Henry  the  Third,  by  these  words, 
*  habend'  sibi  et  hered'  suis  de  corpore  Marga- 
retsB  uxoris  suae  sororis  Alezandri  Regis  Scotis 
procreatis,  et  pro  defectu  talis  exitus  remanere 
rectis  heredibus  dicti  Huberti ;'  and  that  estates 
in  tail  are  at  this  day  titles  of  honour,  by  the 
statute  of  Westminster  2nd,  vide  NeviUe*s  case, 
7th  Coke,  p.  121." 

So  that  you  have  the  authority  of  Judge 
Boderidge,  hiffh  upon  such  a  (question  as 
this,  in  which  he  says,  the  dignity  of  a 

Seer  shall  be  of  such  countenance,  in 
escent  or  otherwise,  as  shall  be  limited 
in  the  patent ;  that  it  may  be  for  life,  or 
for  term  " de  auire  vie"  subject  to  the 


venny  castle.  An  enlarged  and  much  improved 
edition  was  printed  before  the  end  of  that  year, 
called  '  The  Magasine  of  Honour,  or  a  Treatise 
of  the  several  de^pees  of  the  Nobility  of  this 
Kingdom,  with  their  rights  and  privileges.  Also 
of  knights,  esquires,  gentlemen,  and  yeomen, 
and  matters  incident  to  them,  according  to  the 
laws  and  customs  of  England.  CoUected  by 
Master  Bird,  but  perused  and  enlarged  by  that 
learned  and  judicious  lawyer  Sir  John  Dodde- 
ridge.  Knight,  one  of  his  Majesty's  judges  of 
the  King's  Bench.'  8vo.  1642,  p.  158.  In 
1637,  the  new  title  was  given  to  this  work,  of 
*  Honours  Pedigree,  or  the  severall  Fountains  of 
Gentry ;  being  a  Treatise  of  the  distinct  Degrees 
of  the  Nobilitie  of  this  Kingdome,  with  their 
rights  and  priviledges,  according  to  the  laws 
and  customes  of  England.  By  that  juditious 
lawyer  Sir  John  Dodoredge,  one  of  his  Majesties 
judges  of  the  King's  Bench.'  And  in  the  fol- 
lowmg  year  the  title  was  again  changed  to 
« Judge  Dodaredge  his  Law  of  Nobility  and 
Peerage,  wherein  the  antiquities,  titles,  degrees, 
and  distinctions  concerning  the  peeres  and 
nobility  of  this  nation  are  excellently  set  forth ; 
with  the  knights,  esquires,  gentlemen,  and  yeo- 
men, and  matters  incident  to  them,  according  to 
the  lawes  and  customes  of  England.  1658.' 
But  no  part  of  the  volume  was  ever  reprinted 
after  1642.  The  Lansdowne  MS.,  866,  is  en- 
titled '  Three  severall  Treatises  of  Nobillity,  of 
the  Creation  of  Nobillity,  of  the  Nobillity  in 
general,  of  Knighthood  and  Gentlemen ;  by  the 
nmous  antiauary  Thomas  Bird,  Esquire ; '  and 
appears  to  have  been  a  copy  of  the  printed 
volume,  but  containing  many  variations."  Sir 
Harris  Nieolas's  Beport,  67ii* 
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incidents  of  such  estate,  that  is,  the  decease 
of  the  **  cestui  que  vle.*^  If  it  suits  your 
convenience  we  will  hear  you  sum  up,  if 
you  have  any  arguments  to  add  to  those 
of  Mr.  Pepys  upon  the  matter  of  law.  You 
need  say  nothing  upon  the  evidence.  If 
the  extracts  printed  are  correct,  it  is  a 
clear  case  in  point  of  fact,  and  is  quite 
made  out. 

Nicolas :  I  would  submit  some  observa- 
tions, but  it  is  desirable  that  I  should  look 
at  the  points  suggested  before  I  sum  up. 


Thursday,  24th  February  1831. 

Nicohis :  1  have  the  honour  to  attend 
your  Lordships  in  support  of  the  claim  of 
William  Viscount  Courtenay  to  the  Earldom 
of  Devon.  It  is  unnecessary  for  me  to 
trouble  you  with  the  particulars  of  this 
case,  because  they  have  been  already 
described  ;  nor  is  it  requisite  that  I  should 
occupy  your  time  by  detailing  the  history 
of  thAt  Ulusbrious  family.  It  is  identified 
with  the  annals  of  this  country;  it  has 
been  commemorated  by  one  of  our  most 
eloquent  historians,  and  mQSt  be  well  i 
known  to  yourLordsliips.  Upon  the  evi- 
dence by  which  the  pedigree  is  proved,  it 
would  have  been  my  duty  to  comment, 
but  for  the  observation  of  a  noble  and 
learned  Lord,  who  was  pleased  to  inform 
me  that  upon  that  point  I  need  make  no 
remark,  as  your  Lordships  were  satisfied 
on  that  part  of  the  case.  The  late  Attorney 
General{a)  was  satisfied ;  and  I  believe  his 
Majesty's  present  Attorney  General(h)  is 
not  likely  to  raise  an  objection  on  any 
point  connected  with  the  claimant's  pedi- 
gree. 

Under  these  circumstances,  I  shall  con- 
fine myself  entirely  to  the  question  of  law. 
That  question,  however  important  the 
result,  may  be  stated  in  very  few  words. 
It  is  simply  this  :  Are  the  words  "  heirs 
male  "  in  a  patent  of  peerage  to  be  under- 
stood in  their  plain,  direct,  and  obvious 
sense,  and  in  the  same  sense  in  which  they 
are  understood  in  common  parlance;  or 
do  they  receive  a  construction  at  variance 
with  their  acceptation  on  every  other 
occasion,  and  at  variance  too  with  what 
appears  to  be  the  intention  with  which 
they  were  used  in  this  instrument  P 

The  first  consideration <  therefore,  ^is, 
what  is  the  legal  and  technical  efiect  of 
the  words  "heirs  male"  in  a  patent  of 
peerage?  That  the  words  **  heirs  male  ** 
in  a  grant  are  never  confined  in  their 
operation  to  "  heirs  male  of  the  body,"  is 
a  principle  of  law  which  is  not  only  laid 
down  by  the  highest  authorities,  but  has 


(a)  Sir  James  Scarlett. 

(b)  Sir  Thomas  Denman. 


been  confirmed  by  repeated  decisions.  I 
will  not  trespass  upon  the  time  of  the 
House  by  going  through  those  cases,  but 
will  merely  name  them.  The  earliest  is 
that  of  Hilton,  in  the  18th  of  Edward  3,(a) 
wherein  another  case  is  stated  as  having 
occurred  in  Parliament,  but  which  I  have 
not  been  able  to  find.(6)  The  next  in- 
stance in  which  the  distinction  was  drawn 
is  that  of  Faringdon,  in  the  9th  of  Henry  6, 
which  was  again  argued  in  the  11th  of 
Henry  7.(c) 

Lord  Wynford  :  What  was  the  subject 
matter  P     Was  it  a  peerage  P 

Nicolas :  No,  my  Lord ;  it  was  a  grant 
of  land.  The  importance  of  these  cases  is 
to  prove  that,  excepting  in  a  will,  the 
words  '* heirs  male"  are  never  understood 
in  law  to  mean  *  *  heirs  male  of  the  body." 
The  next  case  is  that  of  LoveU,  in  the 
18th  of  Henry  SM)  which  I  shall  have  to 
press  particularly  upon  your  Lordships* 
attention.  The  same  distinction  was 
drawn  in  the  case  of  Abraham  v.  Twigg,  in 
the  38th  oi  Elizabeth  ^(e)  in  Beresford^s  cs^e, 
in  the  3rd  of  James  I.(/) ;  and  the  last  case 
in  which  the  point  arose  seems  to  have 
been  that  of  Idle  v.  Coohe,  in  the  reign  of 
Anne.{g)  All  those  cases  I  cite  to  prove 
that,  in  a  grant,  the  words  **  heirs  male  " 
never  can  mean  **  heirs  male  of  the 
body."(/i) 

Lord  Chancellor  :  Is  there  the  slightest 
necessity  for  proving  that? 

Lord  Wynford  :  The  strength  of  your 
case  consists  in  distinguishing  the  case  of 
peerage  from  that  of  land. 

Nicolas  :  No  doubt  it  does ;  but  as  there 
is  a  very  general,  though  erroneous,  im- 

f>ression,  that  all  peerages  must  descend 
ineally,  and  never  collaterally,  I  con- 
sidered it  material  to  prove  that  the  words 
"heirs  male,"  in  a  grant,  cannot  be  con- 
strued into  heirs  male  of  the  grantee's 
body ;  for  if  that  point  be  conceded,  this 
inference  must  be  obvious,  either  that  the 
patent  to  Sir  Edward  Courtenay  is  void,  op 
that  its  effect  is  to  extend  the  estate 
created  by  it  in  the  earldom  to  his  col- 
lateral heirs  male.  I  will  now  proceed  to 
the  second  proposition  upon  which  this 
claim  depends ;  namely,  that  the  dignity 
of  the  peerage  is  not  governed  by  the 
same  rules  of  law  as  lands. 

The  importance  of  establishing  the  dis- 
tinction between  lands  and  honours  arises 


(a)   18  E.  3.  f.  45\ 

lb)  The  case  of  MtUte  described  by  Fitx- 
herbert  Abridgement,  Article,  Taille,  16. 

(c)  Y.B.  9  H.  6.  f.  28-25,  and  11  H.  6.  f.  12. 

(<0  Br.  Cases,  12mo.  1578. 

(«)  Moore,  424. 

(/)  7  Co.  41. 

(a)  2  Raym.  1144. 

(A)  Doe  d,  Brune  v.  Martifn,  8  B.  &  C.  497. 
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from  the  Btatement  of  Lord  Coke,  that  a 
erant  of  lands  by  tke  Crown  to  a  man  and 
hifl  heirs  male  is  Toid.  The  aathority 
for  this  dictnm  is  extremely  slight,  it 
stands  npon  one  solitary  case,  that  of 
Lovell,{a)  in  the  reign  of  Henry  8,  which 
so  far  as  appears  after  a  careful  inquiry, 
has  not  been  supported  by  any  subse- 
quent decision.  It  has  come  down  to  us 
in  an  abridged  and  imperfect  form,  so 
that  we  know  very  little  of  the  grounds 
upon  which  it  was  decided ;  and  there 
are  circumstances  connected  with  that 
case  which  prevent  its  being  considered 
of  high  authority.  King  Henry  7 
granted  certain  lands,  by  his  letters 
patent,  to  Sir  Thomas  L(>veU  and  his ' '  heirs 
male,"  by  which  the  grantee  presumed 
that  he  acquired  a  fee  simple,  and  acted 
upon  that  impression;  but  many  years 
afterwards,  in  the  18th  of  Hen,  8,  on  the 
extinction  of  heirs  male  of  the  bodiy*  of 
the  individual  to  whom  Lovell  devised 
that  property,  a  question  arose  as  to  the 
effect  of  the  grant.  The  point  was  argued 
in  the  Court  of  Exchequer,  when  the 
Attorney  and  SoUeitor  General,  the  King's 
Seraea/nt,  Sir  Thomas  lford,then  Chancellor 
of  the  Duchy  of  Lancaster,  and  one  of  the 
Barons  of  tne  Exchequer,  contended,  in' 
favour  of  tiie  Crown,  that  it  was  a  Toid 
grant;  or,  to  use  the  words  of  a  con- 
temporary MS.  note,  they  argued  **toute 
fowr  le  Boy"  The  iudgment  of  the  Court 
18  not  stated  in  uiat  manuscript ;  but, 
according  to  "Brooke's  New  Cases,"  it 
was  ruled  that  the  grant  was  void.  By 
this  decision  the  lands  reverted  to  the 
Crown;  and  the  Crown  obtained  the 
object  for  which  it  caused  the  point  to  be 
mooted.  It  is  thus  evident  that  Henry  8 
had  a  direct  interest  in  this  case;  that 
his  law  officers  were  the  parties  to  the 
suit;  and  that  it  was  a  question  be- 
tween the  Crown  and  a  subject,  at  a 
period  when  the  subserviency  of  courts  of 
law  and  of  Parliament  to  the  will  of  the 
sovereign  forms  one  of  the  most  remark- 
able, and  one  of  the  most  disgraceful,  fea- 
tures in  English  history.  The  reign  of 
Henry  8  is  3ie  very  last  period  in  the 
annals  of  this  coxmtry  which  a  lawyer 
would  fix  upon  for  a  legal  precedent; 
more  especially  if  it  must  be  derived  from 
a  case  in  which  the  Crown  was  a  party. 
This  fact  justifies  the  suggestion  that  any 
decision  in  the  time  of  that  absolute  Prince, 
which  tended  to  increase  the  property  of  the 
monarch  at  the  expense  of  the  subject,  or 
to  enable  him  to  set  aside  the  acts  of  his 
predecessors,  must  be  viewed  with  great 


suspicion ;  and  that  a  principle  of  law 
which  was  first  establisned  on  such  an 
occasion,  and  which  has  neither  been 
supported  nor  corroborated  by  any  subse- 
quent decision,  would  not,  in  these  days, 
be  acted  upon  by  any  court  of  judicature, 
without  extreme  hesitation.  As,  however. 
Lord  Coke  expressly  observes,  that  this 
rule  "  extendeth  but  to  lands  or  tene- 
ments," it  is  not  necessary  for  me  to  say 
more  upon  the  question,  whether  a  grant 
of  lands  to  a  man  and  his  heirs  male  would 
now  be  held  to  be  void.  It  is  sufficient 
for  my  purpose  to  prove  that  whatever 
may  have  been  the  idea  formerly,(a)  digni- 
ties are  not  tenements  within  the  statute 
''  de  donis  ";  and  to  rely  on  the  observation 
of  the  same  high  authority,  that  in  other 
instances  such  a  erant  by  the  Crown  is 
good,  and  that  the  thing  granted  will 
descend  to  heirs  male  coUateral  as  well  as 
lineal.  It  is  true  that  Lord  Ooke  does  not 
expressly  iuclude  peerages  among  the 
thm^  which  the  Crown  can  grant  to 
"  heirs  male  "  :  nor  was  it  requisite  that 
ho  should  do  so;  for  the  only  inference 
which  can  be  drawn  from  his  remark  is, 
that  such  a  grant  is  valid  with  respect  to 
every  thing  excepting  lands.  One  example 
was  therefore  enough  to  explain  his 
position;  and  it  so  liappens,  that  the 
subject  which  that  eminent  writer  selected 
for  his  illustration  is  one  which  bears  the 
strongest  possible  analogy  in  its  nature  to 
a  peerage,  which,  like  the  peerage,  is  an 
honorary  distinction,  and  deemed  inci- 
dental to,  and  inseparable  from,  nobility ; 
namely,  armorial  ensigns.  These,  Lord 
Coke  says — 

"  may  be  granted  to  a  man  and  his  heirs  male, 
and  shall  descend  to  his  heirs  male  lineal  or 
collaterai:\b) 

We  have  here  the  express  recognition 
of  the  highest  judicial  authority  uiat  in 
cases  strictly  analogous  to  peerages  the 
Crown  may  make  such  a  ^rant :  and  the 
same  great  authority  specially  adds  that 
the  effect  of  those  words  is  precisely  that 
which,  it  is  submitted,  must  be  held  to  be 
the  operation  of  them  in  a  patent  of 
peerage.  It  must  not  be  forgotten  that 
when  the  law  was  thus  laid  down  by  Lord 
Coke,  no  lesn  than  six  peerages  had  been 
granted  with  remainders  to  "heirs 
male"(b) ;  and  as  that  learned  individual 
is  well  known  to  have  been  intimately 
acquainted  with  early  records,  it  cannot 
be  supposed  that  he  was  ignorant  of  the 
existence  of  those  patents  ;   or  that,  if 


(a)  Brooke's  New  Cases,  •'Patents,"  104.  Sir 
Harris  Nicolas  cites  from  Haigrave's  MS.  No.  8, 
f.  166,  a  longer  report. 


(a)  NevUle^s  Case,  7  Co.  Bep.  121,  where  it 
was  resolved  that  the  dignity  granted  by  the 
Earl  of  Westmoreland  was  within  the  statute 
De  Donis, 

(Jb)  Co.  Litt  S7a. 
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aware  of  them,  lie  would  not  have  expressly 
alluded  to  them,  had  he  deemed  that  the 
Crown  could  not  make  such  a  grant,  or 
that  the  limitations  were  not  to  be  under- 
stood in  their  obvious  sense.  The  only 
doubt,  then,  that  can  possibly  exist  with 
respect  to  the  patent  under  which  Lord 
Caiirtenay  claims,  is,  not  whether  the 
effect  of  the  words  **  heirs  male  "  is  to 
confine  the  descent  of  the  dignity  to  the 
heirs  male  of  the  grantee's  body,  because 
it  has  been  shown,  and  your  Lordships 
appear  to  be  convinced,  that  these  words, 
in  a  grant  by  the  Crown,  never  can  have 
that  operation;  but  whether  a  dignity 
partakes  so  much  of  the  character  of  a 
tenement  within  the  statute  **de  Bonis,** 
as  to  be  governed  by  the  same  rules  of  law 
as  lands  ;  and,  consequently,  whether  this 
patent  is  not  altogether  void. 

To  prove  that  dignities  are  not  governed 
by  the  same  rules  of  law  as  lands,  I  shall 
first  refer  to  the  reports  of  your  Lordships' 
Committeeo  on  the  Dignity  of  a  Peer  of 
the  Realm,  because  the  history  of  the 
peerage  has  never  been  investigated  in  so 
able  or  so  elaborate  a  manner  as  by  those 
Committees ;  and  because  it  would  be  pre- 
sumptuous to  substitute  my  own  words  for 
the  able  and  convincing  arguments  which 
occur  in  their  reports.  The  passages  on 
which  I  chiefly  rely  for  this  purpose  are 
in  the  third  report,  page  18,  from  pages 
46  to  52,  pages  183  and  189 ;  and  in  the 
fourth  report,  pages  3,  15,  16,  and  62.(a) 

I  cannot  too  strongly  press  upon  the 
Committee,  that  after  a  most  laborious 
inquiry  into  the  nature  and  history  of  the  i 
dignii^  of  a  peer  of  the  realm,  the  conclu- 
sion which  the  noble  Lords  who  drew  up 
those  Reports  formed  was  that — 

"  there  is  in  truth  no  resemblance  between  land, 
of  which  the  King,  or  any  other  person,  is 
seised  in  fee  simple,  and  which  may  be  entailed, 
and  of  which  the  entail  is  protected  by  the 
statute  *de  donis,*  and  a  dignity  created  by 
patent  or  by  writ."(^) 


(a)  See  Appendix  I. 

(6)  Third  Report,  p.  56.  "  It  is  a  remarkable 
fact,  that  when  the  statute  '  de  donis  condition- 
alibus  *  was  enacted,  in  the  13th  Edw.  L,  not  a  sin- 
gle dignity  had  ever  been  created  in  this  country, 
with  a  limitation  to  **  heirs  male  of  the  body,"  the 
only  remainders  being  to  the  grantee  and  his  heirs, 
to  the  grantee  and  his  heirs  by  a  particular  wife 
(E^ldom  of  Lincoln,  17  Hen.  III.),  or  to  the 
grantee  and  the  heirs  of  his  body,  until  the  9th 
Edw.  II.,  when  the  Earl  of  Kildaxe  in  Ireland 
was  created  to  that  dignity,  to  him  and  the  heirs 
male  of  his  body.  The  next  instance  of  a  simi- 
lar creation  was  of  the  Earldom  of  Louth  in 
Irehmd,  in  the  12th  Edw.  II. ;  but  the  first 
English  honour  ever  granted  to  a  man  and  the 
heirs  male  of  his  body  was  the  Earldom  of 
Carlisle,  in  the  Idth  Edw.  11.,  which  precedent 


In  another  part  it  is  said  that — 

**  upon  questions  respecting  the  title  to  digni- 
ties, merely  personal,  there  is  danger  of  error, 
whenever  the  rules  of  law  respecting  such  digni- 
ties are  considered  as  having  any  close  analogy 
to  the  rules  of  law  respecting  titles  to 
land."(a) 

It  is  observed  in  another  page— for  this 
doctrine  does  not  appear  merely  in  one  or 
two  places,  but  is  the  prevailing  opinion 
throughout  the  Reports — 

"  that  allusions  to  the  rules  of  law  respecting 
estates  in  land,  in  considering  questions  respect- 
ing dignities,  have  a  tendency  to  mislead  the 
judgment  of  the  House  in  all  cases ;  and  espe- 
cially when  applied  to  the  dignity  of  a  peer  of  the 
realm,  where  that  dignity  has  been  created  by 
the  Crown,  and  cannot  be  claimed  as  incident 
to  the  tenure  of  land.*'(^) 

But  great  as  is  the  authority  of  the 
Lords*  Committees  on  this  subject,  the 
position  for  which  I  contend  does  not  rest 
upon  it.  There  exists  an  unanimous  de- 
cision of  this  House,  founded  upon  that 
principle,  and  which  of  itself  is  suflBcient 
to  establish  that  there  is  no  analogy  what- 
ever between  lands  and  titles  of  honour. 

Viscount  Purbeck,  in  1660,  levied  a  fine 
of  his  honours,  and  surrendered  them  to 
the  King.  In  June  1678,  his  title  was 
claimed  by  the  heir  male,  who  contended 
that  honours  cannot  be  surrendered.  The 
Attorney  General  (c)  for  the  Crown  argued 
that  they  could  be  8urrendered((f) ;  that 
they  were  within  the  statute  "de  donis ; " 
that  they  were  governed  by  precisely  the 
same  rules  as  land ;  and  that  there  was  no 
distinction  whatever  between  them.  The 
argument  was  answered  by  one  of  the 
most  learned  persons  that  ever  became  a 
member  of  this  House — the  first  Earl  of 
Shaftesbury.  His  Lordship  denied  that 
honours  are  an  estate  tail,  and  are  taken 
to  be  within  the  statute  **  de  donis,'*  or 
that  they  are  governed  as  other  inheri- 
tances, and  by  the  rules  of  the  Common 
Law,  which,  he  emphatically  added — 

"is  contrary  to  the  opmion  of  the  most 
learned  men,  the  honour  and  dignity  of  this 

was  not  again  followed  until  the  creations  of 
Lionel  Duke  of  Clarence  and  John  Earl  of  Lan- 
caster, in  the  86th  Edw.  III.,  between  which 
year  an^  the  9th  Edw.  II.  many  earls  had  been 
created,  to  the.  grantees  and  their  heirs,  or  the 
heirs  of  their  bodies.  Thus,  the  first  precedent 
of  a  creation  to  a  man  and  his  heirs  male,  in  the 
21  Bic.  II.,  was  only  thirty-five  years  after  limi- 
tations to  heirs  male  of  the  body  became  the 
usual  estate  granted  in  earldoms."  Sir  Harris 
Nicolas,  78n. 

(a)  Third  Report,  p.  60. 

(6)  Fourth  Report  p.  265. 

(c)  Sir  William  Jones. 

(d)  Shower's  Farliamentaiy  Cases,  6. 
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House,  the  constant  practice  of  the  courts  in 
Westminster  Hall,  and  the  direct  evidence  of 
the  thing  itself." 

And  he  quoted  the  opinion  of  Jndge 
Berkeley,  in  1640,(a)  who  oontended — 

« that  honours  descend  from  the  first  that  was 
seised  of  them,  contrary  to  the  rules  of  other 
inheritances ;  and  that  honours  are  not  goyemed 
hy  the  rules  of  the  Common  Law.*'(6) 

The  House  adopted  the  yiew  taken  hj 
Lord  Shafteehwrv,  and  came  to  an  unani- 
mous decision,  that  a  fine  cannot  be  levied 
to  surrender  an  honour,  on  the  principle 
that  honours  bore  no  analogy  to  real 
estates. 

LoKD  Chancellob  :  That  has  been  acted 
upon  by  a  noble  family  in  this  coxmtry,  in 
the  case  of  a  very  high  office  which  was 
held  in  that  family,  (c)  It  has  been  the 
subject  of  great  consideration ;  and  I  have 
seen  an  opinion  of  two  very  learned  chief 
justices  upon  it,  one  of  whom  was  Sir 
MaMhevo  Male,  one  of  the  highest  authori- 
ties in  Westminster  Hall.  By  suffering  a 
reooveiy,  they  barred  the  remainder  in 
tail ; — it  was  not  to  bar  the  remainder 
over,  but  the  remainder  in  tail ; — and 
thereby  the  high  shrievalty  of  Westmor- 
land passed  out  of  one  family  into  another, 
and  IS  now  held  by  a  noble  lord,  who  is 
not  the  descendant  of  the  first  taker,  who, 
but  for  the  recovery,  would  have  taken  it. 
That  is  not  an  honour,  but  an  office. 

Nicolas :  A  shrievalty  is  a  very  distinct 
thing  firom  a  peerage. 

LoBD  Ohavcellob  :  You  make  a  dis- 
tinction between  an  office  and  an  honour, 
but  originally  earldoms  were  offices. 
Originally  the  earl  was  the  idderman,  and 
the  sherm  the  viscount.  They  were  all 
originally  official  titles,  but  the  words  of 
honour  liave  survived  the  function. 

Nicolas :  There  is  great  difficulty  in  re- 
conciling the  anomalies  with  respect  to 
the  ancient  and  modem  practice  in  cases 


(a)  **  In  the  case  of  the  Barony  of  Grey  de 
Buthyn,  upon  the  question,  whether  there  could 
be  a '  possessio  fratris '  in  a  dignity.  The  point 
was  referred  to  the  judges  ;  hut  the  argument  of 
Judge  Berkeley  on  that  occasion  does  not  appear 
to  M  preserved.  The  opinion  of  Lord  Chief 
Justice  Bramston  will  be  found  in  ColUns's 
Precedents  of  Banmies  by  Writ,  p.  255.  The 
report  of  this  case,  in  Croke,  Car.  601,  is  brief 
and  unsatisfactory."    Sir  Harris  Nicolas,  80fi. 

(6)  Shower's  Parliamentair  Cases,  I.  There 
is  a  somewhat  fuller  report  of  the  Purheck  case 
in  Collins's  Precedents  of  Baronies  by  Writ, 
p.  998.  See  also  resolution  as  to  the  Banmies 
of  Hastings  and  Buthyn.  Lords*  Journals, 
1  Feb.  1640. 

(c)  Lord  Thanet,  hereditary  sheriff  of  West- 
mordand.  See  preamble  to  18  &  14  Vict.  o.  80, 
vetting  the  right  of  appointment  of  tlie  sheriff 
of  Westmorelaiid  in  the  down. 


of  peerage  ;  but  I  submit  that  I  can  show 
no  authority  so  high  as  the  solenm  deci- 
sion of  this  House  with  reference  to  dig* 
nities.  In  the  case  alluded  to,  the  decision 
was,  in  effect,  that  there  was  no  analogy 
between  lands  and  honours, — that  the 
latter  were  governed  by  rules  of  their 
own ;  and  such  is  the  opinion  expressed, 
in  the  most  forcible  terms,  by  the  noble 
Lords  who  drew  up  the  peerage  reports. 
The  idea  that  peera^s  are  not  subject  to 
the  law  of  common  inheritances,  and  that 
everything  relating  to  that  dignity  was 
always  held  to  be  as  independent  of  the 
rules  of  the  law  courts  as  of  the  courts 
themselves,  is  supported  by  proceedings 
in  Parliament  in  tne  reigns  of  Bich,a/rd2 
and  Henry  6.  In  1388,  the  Lords  spiritual 
and  temporal  then  present  in  Parliament 
claimed  it  as  their  right  and  franchise — 

"  that  all  matters  touching  peers  of  the  land 
should  be  discussed  and  adjudged  by  Parlia- 
ment, and  not  by  the  civil  law,  nor  by  the  com- 
mon law  of  the  land,  used  in  inferior  courts  of 
the  realm ;" 

which  was  allowed  and  granted  in  full 
Parliament,  (a)  So  completely  was  it  un- 
derstood that  subjects  connected  with  the 
peerc^  were  independent  of  the  Common 
Law,(S)  that  there  is  a  precedent  of  the 
judges  having,  in  the  reign  of  Hervry  6, 
refused  to  decide  a  dispute  between 
two  peers  for  precedency,  though  com- 
manaed  to  do  so  by  the  Eling  and  the 
peers  in  Parliament,  on  the  ground  that 
these  points  belonged  only  to  the  Eling 
and  the  Lords  in  Parliament.(c)  These 
facts  tend  materially  to  prove,  that  in 
whatever  related  to  the  peerage  the 
judges  had  no  jurisdiction;  tnat  the  King 
and  the  peers  in  Parliament  formed  the 
only  tribunal  to  which  such  questions 
could  be  submitted((2) ;  and  that  the  rales  by 
which  they  were  governed  differed  from 
those  of  the  Common  Law.  To  suppose 
that  peerages  are  subject  to  the  same 
principles  of  law  as  land  would  be  to  im- 
pose upon  them  those  incidents  to  which 
land  is  subject, — fines,  recoveries,  mort- 
gage, tenancy  by  the  courtesy,  surrender, 
alienation,  the  statute  of  limitations,  &c., 
neither  of  which  is  consistent  with  the 
dignity,  nor  even  with  the  existence,  of 
the  peerage. 


(a)  Rot.  Pad,  8,  244. 

(6)  As  to  references  to  the  Privy  Council  of 
peerage  chdms,  Berkeley  Peerage  Claim,  1858- 
61,  supplemental  case,  98n ;  argument,  8,  802  ; 
8  H.L.  57,  72,  94,  104 ;  FOzwalUr  Peerage 
Claim,  10  CI.  &  F.  951 ;  Lord  Lindsay's  report 
of  the  Montrose  Peerage  Claim,  Iv. 

(c)  Bot.  Pari:  5,  184.  See  "Earldom  of 
Mar ''  hj  Earl  of  Crawford. 

(<0  (^«ise  on  Dignities,  0.  6. 
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My  motive  for  pressing  these  facts  must 
1)0  obvious,  because  if  I  can  show  that  a 
grant  by  the  Crown  of  a  i)€cra(jo  to  a  man 
and  his  **  heirs  male  "  is  a  totally  distinct 
thing  from  a  grant  of  laivJs  to  a  man  and 
"  his  heirs  male,"  and  totally  distinct, 
also,  from  a  grant  of  a  peerage  to  a  man 
and  **  the  heirs  male  of  his  hody"  I  appre- 
hend there  is  no  remaining  difficnlty  in 
the  case.  Upon  the  question,  whether 
the  sovereign  can  grant  a  dignity  to  a 
man  and  his  heirs  male,  very  little  need 
be  said.  The  right  of  the  Crown  to  create 
a  peerage,  with  any  limitation  of  the  dig- 
nity it  may  think  proper,  has  never  been 
disputed.  The  most  jealous  writers  on 
the  royal  prerogative  have  not  ventured 
to  raise  a  doubt  on  the  subject ;  and  this 
power  has  been  exercised,  with  every 
variety  of  remainders,  from  the  Conquest 
to  the  present  hour.  A  peerage  depends 
for  its  very  existence  upon  the  royal  will : 
it  endures  only  under  such  circumstances, 
and  for  so  long  a  time,  as  its  creator  is 
pleased  to  prescribe ;  and  when  that  term 
has  expired,  it  returns  to  the  vacuity  from 
which  it  sprung.  Unlike  any  other  spe- 
cies of  inheritance,  it  arises  from  nothing 
that  is  tangible  or  visible:  it  is  in  its 
nature  a  thing  dependent  upon  the  piece  ! 
of  parchment  which  gave  it  birth,  and  can 
know  of  no  other  principle  of  government 
than  what  is  expressed  in  that  parchment. 
To  deny  the  power  of  the  Crown  to  point 
out  in  what  way  a  thing  shall  be  enjoyed, 
which  exists  only  by  the  exercise  of  its 
prerogative,  would  be  tantamount  to 
raising  a  doubt  as  to  the  prerogative  itself; 
and  I  may  safely  af&rm  that  there  is  no 
instance  on  record  in  which  the  absolute 
and  uncontrollable  right  of  the  Grown  to 
create  a  dimity,  in  what  manner,  and 
with  what  limitation,  it  thought  fit,  has 
ever  been  questioned. (a)  Doubts  have 
indeed  been  raised  by  this  House  as  to  the 
power  of  the  sovereign  to  p^nt  a  higher 
preoedency  to  a  peer  within  these  walls 
than  would  belong  to  the  date  of  the 
patent  of  his  creation ;  hut  this  occurred 
for  the  first  time  in  the  reign  of  Charles  I., 
a  period  memorable  for  the  struggle  re- 
specting prerogative.  The  question  was 
then  discussed,  not  as  to  whether  the 
Crown  originally  possessed  the  power,  hut 
whether  it  had  not  resigned  so  much  of  its 
prerogative  when  King  EenryS  gave  his 
assent  to  the  statute  for  "  rlacing  the 
Lords. "(&)  It  is  remarkable,  however ,  that 
Charles  never  admitted  that  he  did  not 
possess  the  right  to  grant  any  prece- 
dency he  pleased ;  and  I  think  it  can  be 


(a)  See  below,  p.  748. 

(6)  81  Hen.  8.  e.  10.    Sirst  Report  on  Dig- 
nity of  a  Peer,  870.    Third  Beport,  28. 


shown,  that,  until  the  Act  for  the  Union 
with  Scotland,  the  Crown  might  legally  do 
so.  I  have  stated  this  with  the  view  of  prov- 
ing the  absolute  power  which  the  Constitu- 
tion vests  in  the  sovereign  with  respect  to 
peerages ;  but  it  is  not  likely  that  TOur 
Lordbiiips,  who  derive  your  honours  from 
the  Crown,  will  suffer  a  question  to  be 
raised  at  this  bar  as  to  the  potoer  of  the 
King  to  limit  a  peerage  in  any  way  he 
may  think  fit ;  nor  do  I  anticipate  such 
an  objection  from  the  Attorney  CfeMeral^ 
for  whatever  difficulties  he  may  urge  with 
respect  to  this  claim,  they  surely  cannot 
be  founded  upon  a  doubt  as  to  the  prero- 
gative of  the  Crown. 

My  attention  was  directed  by  a  noble 
Lord  to  a  treatise  on  the  peerage,  which 
is  attributed  to  Judge  Boderidge.  A 
manuscript  copy  of  that  work  exists, (a) 
from  which  I  shall  read  a  short  passage. 
Speaking  of  the  power  of  the  Crown  to 
create  a  dignity  with  any  limitation  it 
pleases,  Judge  Boderidge  says: — 

"  As  it  is  in  the  King,  the  head,  oriffiually  to 
create  and  make  his  sprint  or  well  of  honour, 
80  he  may  cut  the  chaDnel  for  carriage  of  the 
stream  thence  in  such  manner  as  it  pleaseth 
him  ;  for  *  cujus  est  dare,  ejus  est  disponere.* 
Yea,  he  may  leave  it  without  any  stream  or 
derivation  if  he  will,  creating  only  for  life.*' 

Lord  Chancellor  :  In  the  copy  which  I 
had,  it  stood  '*  or  for  term  de  autre  vie  "— 
**  some  other  man's  life,  as  some  hold 
opinion  in  9  Henri]  6.  29." 

Nicolas:  It  is  a  wrong  quotation.  In 
the  earlier  editions  it  is  correctly  said  to 
have  occurred  in  the  32nd  of  Henry  6. Q)) 
It  is  a  mere  suppositious  case. 

Lord  Chancellor  :  It  is  arguendo 
merely.  It  is  clearly  assumed  arguendo, 
because  the  report  makes  Justice  Dariby 
say: — 

"  Et  sic  posito  que  home  soit  (kit  eonte  a  terme 
d'auter  vie  et  il  port  brief  ad  respondendum 
comiti  ut  oportet  et  pendant  le  brief  cesty  a  que 
vie  devy  jeo  di  que  cest  brief  abatera  purceo 
q'  il  ad  perdu  son  nom  de  conte,"  &c. 

Nicolas :  There  is,  however,  the  case  of 
the  Earl  of  BuUand,  who  was  created  to 
that  title,  to  hold  to  him  during  the  life 
of  his  father.  But  the  power  of  the 
Crown  to  create  a  peerage  for  any  terw 
it  thinks  proper  will  be  best  proved  by  a 
short  analysis  of  all  grants,  ft'om  the 
earliest  on  record  to  the  accession  of 
Edward  5;  from  which,  and  from  the 
singular  limitations  cited  by  Mr.  Pepys, 
it  will  appear  that  there  is  scarcely 
any  degree  of  kindred,  or  any  alliance  by 

(a)  Lansdowne  MS.  No.  866;  see  above* 
p.  691. 

(6)  32  Hen.  6.  f.  29. 


703] 


Devon  Peerage  Claim,  1831. 


[704 


marriage,  that  has  not  been  included  in 
the  remainders  of  peerages.  The  extreme 
precision  with  which  words  or  limitation 
are  introduced  in  early  patents  is  extra- 
ordinary, and  it  appears  as  if  the  Grown 
was  most  careM  in  defining  who  should 
inherit  under  the  grants.  There  are 
forty-one  earldoms  to  a  grantee  and  his 
heirs ;  three  earldoms  to  a  grantee  and 
his  heirs  by  a  particular  wife ;  seven  earl- 
doms and  one  marquisate  to  grantees  and 
the  heirs  of  their  bodies(a) ;  seven  earl- 
doms and  two  dukedoms  to  grantees  for 
life(6) ;  two  earldoms  and  three  baronies 
to  grantees,  without  any  words  of  limita- 
tion ;  one  earldom  to  the  grantee  during 
the  life  of  another  person ;  one  earldom, 
in  the  reign  of  BMha/rd  2.,  to  be  held 
during  the  King*8  pleasure,  (c)  There 
were  seventh-six  peerages  to  the  grantee 
and  the  heirs  male  of  his  body(a) ;  two 
earldoms  to  a  grantee  and  the  heirs  male 
of  his  body  by  a  particular  woman ;  five 
peerages  to  a  grantee  and  his  heirs  male 
f<yr  ever(e) ;  and  two  baronies  to  a  grantee 
and  his  heirs,  they  being  lords  of  a  par- 
ticular manor.  Since  that  period  peerages 
have  been  granted  with  still  more  extra- 
ordinary remainders  than  these.  There 
is  an  instance  of  a  peerage  to  a  grantee  for 
life,  remainder  to  the  grantee's  son-in- 
law,  and  his  heirs  male  oy  the  daughter 
of  the  first  grantee;  to  a  grantee,  with 
remainder  to  his  second  son  and  the  heirs 
male  of  his  body,  failing  which,  to  his 
eldest  son  and  his  issue  male.  So  abso- 
lute, indeed,  i&  the  prerogative  of  the 
Crown  with  resx>ect  to  peerages,  that  there 
is  an  instance,  in  the  reign  of  James  1. 
of  a  grant  of  a  peerage  of  England, 
with  precedency  neodi  to  the  barons  of 
England,  but  the  grantee  was  not  to  have 
a  voice  in  this  House :  and  dimities  have 
also  been  granted  for  life  ;  others  durin^r 
the  King's  pleasure,  or  during  the  life  3i 


(a)  **  This  was  the  estate  which  everr  baron 
possessed  in  his  dignity,  before  the  llthKio.  II., 
when  the  first  baron  by  patent  was  created. 
Until  the  reign  of  Charles  the  Second,  numerous 
barons  contmued,  however,  to  be  created  by 
writf  though  creations  by  patent,  with  remainders 
to  the  heirs  male  of  the  grantees*  bodies,  was  the 
more  common  mode."    Sir  Harris  Nicolas,  88n. 

(b)  Stubbs,  8,  439. 
Ic)  Earldom  of  March. 

Id)  '*  Namely,  efght  baronies,  fire  viscountcies, 
thirty-fonr  earldoms,  four  marquisates,  and 
twenty-five  dukedoms.**  Bk  Harris  Nicolas, 
89n.  See  his  Histoiy  of  the  Barld<mis  of 
Strathern,  Monteith,  and  Airth,  211. 

(«)  .<<  The  Earldoms  of  Oxford  and  Wiltshire, 
in  the  lei^  of  Bichard  the  Second,  and  the 
Baconifls  cIHoo  and  Hastings,  Richmond  Grey, 
and  E^mont,  in  the  reign  of  Heniy  the  Sixth." 
Sir  Harris  Nicolas,  89it. 


another  person.(a)  They  have  likewise 
as  I  have  just  stated,  been  annexed  to  the 
tenure  of  a  particular  manor, (J)  and  they 
have  been  granted  in  reversion  ;  so  that 
there  are  no  limits  whatever  to  the  power 
of  the  Crown  in  creating  a  dignity. 

Lord  Wtnford  :  Grants  of  peerages,  at 
this  day,  are  generally  to  A.B.  and  the 
heirs  male  of  his  body;  that  is,  to  the 
heirs  male  of  the  body  in  reversion. 

Nicolas :  But  the  grant  in  reversion  to 
which  I  refer,  namely,  of  the  earldom  of 
Desmond,  was  to  Sir  WHUam  Fielding,  to 
take  effect  on  the  death  of  Lord  Preston, 
if  Lord  Preston  died  without  heirs  male  of 
his  body. 

LoBo  Chancellob  :  There  is  one  passage 
here  which  I  do  not  think  does  you  much 
good: — 

'*  And,  in  truth,  the  grant  of  a  dignity  to  a  man 
and  his  heirs  is  a  grant  to  him  and  the  heirs  of 
his  body  only,  and  wiD  conyey  nothing  to  col- 
laterals :  that  is  according  to  the  nature  of  the 
writ"(c) 

Nicolas:  That  is  applied  to  heirs,  and 
not  to  heirs  male. 

LoBD  Chancellob  :  Then  you  say,  in  a 
grant  to  a  man  and  his  heirs,  you  supply 
the  word  *'  body,"  to  the  heirs  ;  and  uiat, 
though  a  grant  to  a  man  and  his  heirs  is 
not  a  grant  in  fee  but  in  tail,  yet  a  grant 
to  a  man  and  his  heirs  male  lets  in  coU 
laterals. 

Nicolas :  In  all  cases  of  grants  firom  the 
Crown,  excepting  grants  of  lands. 

LoBP  Chahcsllob:  Then  whv  should 
the  word  "male"  make  a  dif^rencein 
such  a  grant  P  In  a  grant  to  a  man  and 
his  heirs  you  supply  the  body  and  make  it 
a  tail. 

Nicolas:  The  oase8(i)  whiohl  cited  at 
the  commencement  of  my  address  to  your 
Lordships  prove,  beyond  the  possibility  of 
controversy,  that  the  words  "heirs  male," 
in  a  grant,  can  never  be  construed  to 
mean  "  heirs  male  of  the  grantee's  body." 
Grants  of  peerages  to  a  man  and  his  heirs 
occurred  only  at  a  very  early  period,  when 
the  rules  respecting  dignities  were  littde 
understood  or  settled.  I  quoted  tiie 
Beports  of  the  Lords*  Committees,  because 
the^  define  the  distinction  between  landfl 
and  honours ;  but  the  passage  which  your 
Lordship  has  just  read  is  not  the  one 
referred  to  by  me,  though  it  occurs  in  the 
same  page. 


(a)  Earldom  of  Rutland. 

(6)  Sir  Edward  Grey,  created  Lord  L'Isle, 
«  to  him  and  the  heirs  of  his  body  by  Elisabeth, 
his  w/fe,  lords  of  the  manor  of  L'Isle."  Bot. 
Cart.,  19  Ed.  4,  n.  18. 

(c)  Fourth  Peerage  Beport,  18. 

(cO  See  aboye  p.  698. 
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LoBD  Chancellor  :  On  the  authority  of 
the  Committees,  in  their  Report,  a  grant 
to  a  man  and  "his  heirs"  supplies  the 
'*  body  "  to  make  it  an  estate  tail ;  then 
yon  argue,  that  instead  of  a  grant  to  a 
man  and  his  **  heirs  male  **  being  limited 
to  a  man  and  the  heirs  male  of  his  body, 
you  are  not  to  add  **  of  the  body,"  but  go 
to  collaterals. 

Nicolas :  There  is  no  grant  of  a  peer- 
age, I  believe,  to  a  man  and  his  heirs, 
subsequent  to  the  reign  of  Richard  2. 
At  that  period  the  Crown  exercised  a 
perrogative  respecting  dignities,  which 
would  destroy  tne  proudest  privilege  of 
your  Lordships ;  for  there  are  instances  of 
a  person  not  succeeding  under  a  patent 
until  the  Crown  thought  proper  to  allow 
hinu(a)  But  supposing  that  the  opinion 
of  the  Lords'  Committees,  with  respect  to 
a  grant  to  a  man  and  his  heirs,  be  correct, 
it  is  merely  one  of  those  anomalies  of 
which  the  law  furnishes  so  many  instances ; 
and  which,  like  the  doctrine  of  the  half 
blood,  cannot  be  accounted  for. 

Lord  Chancellor  :  The  House  is  not 
bound  by  this.  It  is  the  report  of  a  com- 
mittee ;  it  is  the  opinion  of  a  very  learned 
man(6) ;  but  then  if  it  is  not  binding 
against  you,  no  more  is  it  binding  for  you ; 
so  that  there  is  no  use  in  citing  the  autho- 
rity. It  is  the  report  of  one  of  the  most 
learned  lawyers,  deserving  the  most  high 
and  profound  respect. 

Nicolas:  I  am  aware  that  there  are 
many  statements  in  those  reports  which 
are  not  founded  in  law,  at  least,  which  are 
very  much  questioned  by  men  of  great 
legal  judgment. 

Lord  Chancellor  :  There  is  no  doubt  of 
that. 

Lord  Wtnpord:  I  have  found  that 
which  is  very  important  for  you.(c)  It  is 
clear  a  peerage  cannot  be  surrendered  by 
recovery.  ((Q  By  recovery  you  can  surren- 
der a  right  which  belongs  to  you ;  but  I 
have  always  considered  that  by  the  Con- 


(a)  "This  fact  is  shown  by  the  case  of 
Ajrmer  de  Valence,  who  succeeded  bis  fother, 
William  Earl  of  Pembroke,  in  1296,  but  was 
not  allowed  that  dignity  until  the  accession  of 
Edward  the  Second,  in  1808.  In  the  instance 
of  the  earldom  of  Gloucester,  which  was  granted 
to  Hugh  de  Audley  and  his  heirs  by  Edward  the 
Third,  and  who  left  an  only  daughter  his  heiress, 
neither  she  nor  her  descendants  ever  enjoyed 
the  earldom."  Sir  Harris  Nicolas,  92n.  See 
Third  Peerage  Beport,  p.  ISO. 

(6)  Lord  Bedesdale. 

(c)  Lord  Wynford  here  adverted  to  the 
report  of  the  Purbeck  case,  in  Shower's  Parlia- 
mentary Cases. 

{d)  See  resolution,  in  the  case  of  the  barony 
of  Grey  of  Buthyn,  Lords' Journal,  4,  160; 
Collins'  Preeedents,  856. 


I  stitution  of  this  country,  a  peerage  cannot 
be  surrendered  by  A,  for  it  is  con- 
ferred for  the  benefit  not  only  of  A,  but  of 
B ;  it  is  not  so  much  a  private  interest  as 
a  public  right,  for  peers  are  bom  counsel- 
lors of  State.  Now  it  is  quite  manifest 
that  an  individual  cannot  surrender  that 
which  he  does  not  hold  for  himself  alone, 
but  for  another. 

Lord  Chancellor  :  And  there  can  be  no 
compensation  to  the  common  vouchee ; 
that  would  be  the  public. 

Nicolas :  The  case  to  which  the  noble 
Lord  alludes  is  that  of  Purhech,  which  I 
have  already  cited(a);  and  the  words  I 
read  were  the  observation  of  Lord  ShafteS' 
hury,  who  a  few  years  before  had  been 
Lord  Chancellor,  and  who  drew  the  impor- 
tant distinction  between  lands  and 
honours,  upon  which  the  House  acted 
when  giving  judgment  on  that  claim. 

Lord  Chancellor:  The  distinction  he 
takes  is  agreeable  to  the  way  in  which  it 
would  be  regarded  as  an  oflBce ;  but  this  is 
an  office  and  trust  for  the  benefit  of  the 
public ;  and  therefore  to  talk  of  Buffering 
a  recovery  of  an  office  of  that  kind  is  in- 
consistent with  the  nature  of  a  recovery. 
You  cannot,  for  instance,  make  a  common 
vouchee  in  a  plea ;  you  cannot  compensate 
for  the  value,  which  stands  on  a  legal 
fiction  that  it  cannot  be  done  without  com- 
pensation. The  party  beneficially  in- 
terested is  the  public,  and  how  can  you 
compensate  the  public? 

Nicolas :  Supposing  the  Crown  has  the 
power  of  granting  a  dignity  to  a  man  and 
his  heirs  male,  I  would  ask  on  what 
ground  it  is  to  be  considered  more  extra- 
ordinary to  grant  a  dignity  to  a  man  and 
his  heirs  male,  collateral  as  well  as  lineal, 
than  to  the  heirs  male  of  his  body,  except- 
ing that  in  the  one  case  the  bounty  of  the 
sovereign  is  more  extensively  exercised 
than  in  the  other  P  Is  there  anything  so 
absurd  in  the  Crown  granting  a  dignity  to 
the  males  of  a  particular  family,  that  it 
must  be  void  P  Is  not  such  a  limitation 
more  consistent  with  common  sense  than 
to  confer  a  peerage  upon  a  man  and  the 
heirs  of  his  body,  by  which  grant  the 
dignity  often  devolves  upon  persons  of  a 
dinerent  name,  and  perhaps  in  a  much 
lower  station  in  society,  than  the  first 
grantee,  and  partaldng  of  little  of  his 
blood  P  For  example,  in  cases  of  baronies 
by  writ,  where  the  honour  is  frequently 
vested  in  individuals  who  trace  their 
pedigree  to  the  first  peer  through  four  or 
five  distinct  families.  The  most  ancient 
titles  may,  in  these  instances,  descend  to 
persons  in  the  lowest  grade  of  society,  who 
bv  their  habits  are  little  suited  to  increase 
the  dignity,  or  by  their  education  to  add 


(a)  See  above,  p.  698. 
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to  the  wisdom,  of  this  House;  whereas,  by 
limiting  a  peerage  to  a  man  and  his  heirs 
male,  collateral  as  well  as  lineod,  the  Crown 
knows  that  the  blood  of  those  who  inherit 
the  dignity  mast  always  be  as  pore  as  that 
of  the  original  grantee,  and  that  whatever 
may  be  the  defects  of  those  who  may  snc- 
ceed  under  the  grant,  meanness  of  birth 
can  never  be  one. 

If  these  arguments  can  be  ursed  in 
favour  of  peerages  being  conferred  upon 
** heirs  male  collateral"  in  ordinary  in- 
stances, they  apply  A  fortiori  to  the 
present  claim.  Hugh  Cowrtenay  was  al- 
lowed the  .  earldom  of  Devon,  in  the 
reign  of  Edward  3  in  consecjuence  of 
his  being  the  heir  of  the  family  of  De 
BedverSf  who  enjoyed  that  dignity  from 
the  time  of  Bichard  the  First.  He  was 
succeeded  in  the  earldom  by  his  son  of  the 
same  name,  who  married  Margaret  de 
Bohun,  the  granddaughter  o£  King  Edward 
the  First,  and  thus  became  nearly  allied  to 
thereignlDg  sovereign.  The  earldom  con- 
tinued vested  in  the  heirs  male  (who  were 
also  the  heirs  general)  of  Hugh  the  first  earl 
until  the  1st  of  Edward  4,  when  it  was 
forfeited  by  the  attainder  of  Thomas  the 
sixth  earl.  On  the  accession  of  Henry 
7,  in  1485,  Sir  Edward  Cowtenay  (the 
descendant  of  a  brother  of  Edward  the  third 
earl)  was  the  heir  male  of  his  house,  and  was 
created  Earl  of  ^  Devon,  to  him  and  the 
heirs  male  of  his  body.  By  the  attainder 
of  Thomas  the  sixth  earl,  all  the  lands  of 
the  Courtenay  family  were  forfeited  to 
the  Crown,  and  great  part  of  them  were 
granted  to  Sir  Edward  the  new  Earl  of 
Devon.  From  that  time  until  the  reign  of 
Mary,  it  was  the  manifest  desire  of  the 
Crown  to  place  the  heir  male  of  Hugh 
Earl  of  Devon  and  Margaret  de  Bohun  in 
the  same  position  as  if  the  attainder  of  the 
sixth  earl  nad  been  reversed.  Mr.  TepyB 
has  explained  why  that  attainder  was 
suffered  to  remain  on  the  statutes,  namely, 
because  its  removal  would  have  revived 
the  right  of  the  heirs  general  to  the  lands. 
That  some  cogent  reason  alone  prevented 
.  the  reversal  of  the  attainder  is  proved  by 
this  fact,  that  of  the  fourteen  peers  who 
were  attainted  in  the  Ist  of  Edward  4, 
the  heirs  of  all  excepting  the  Earl  of  Devon 
were  restored  to  their  honours,  though 
few  of  the  persons  so  restored  possessed 
the  political  influence  of  Sir  Edward 
Courtenay,  He  had  shared  the  fortunes  of 
Henry  the  Seventh,  and  was  attainted  by 
Richard  the  Third,  which  attainder  was 
reversed  as  soon  as  Henry  obtained  the 
Crown.  In  the  patent  creating  him  Earl 
of  Devon,  his  descent,  as  heir  male  of 
Hugh  Earl  of  Devon  and  from  the  gituid- 
daughter  of  King  Edward  the  First,  is 
8]>eciall^  mentioned,  as  forming,  togetiber 
with  his  services,  the  motives   for   his 
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elevation.  He  had,  at  the  time  of  his 
creation,  a  son,  Sir  William  Courtenay, 
who  married  the  sister  of  the  reignine 
queen,  and  the  co-heiress  of  King  Edwara 
the  Fourth.  Sir  William  was,  however, 
attainted  in  his  father's  lifetime,  and 
did  not  inherit  the  earldom;  but  in  the 
3rd  of  Henry  8.  he  was  created  Earl  of 
Devon,  to  him  and  the  heirs  male  of  his 
body,  he  having  issue  male.  In  that 
charter  his  alliance  with  the  blood  royal, 
and  his  descent  as  heir  male  of  Hi^h  Earl 
of  Devon,  are  mentioned  as  the  chief 
considerations  for  the  grant.  Here  then 
there  is  in  two  instances  decided  evi- 
dence of  the  favour  with  which  both 
Henry  the  Eighth  and  his  father  Henry  7 
contemplated  the  heir  male  of  Huah 
Courtenay  the  second  earl  of  Devon,  On 
two  occasions  was  the  person  who  possessed 
that  character  restored  to  the  title  of  his 
ancestors  by  a  new  patent,  because,  from 
peculiar  circumstances,  his  restoration,  by 
the  reversal  of  their  attainders,  could  not 
be  effected  without  reviving  interests 
adverse  to  those  of  the  individuals  whom 
it  was  the  object  of  the  Crown  to  benefit. 
As  the  grantee  in  both  cases  had  a  son, 
there  was  every  prospect  of  the  dignity 
thus  restored  continuing  in  their  male 
descendants ;  and  it  was  therefore  unneces- 
sary to  provide  for  so  improbable  an  event 
as  the  failure  of  issue  male. 

This  fact  is  remarkable  if  contrasted 
with  the  conduct  of  Queen  Mary,  at  the 
time  when  the  person  to  whom  she  re- 
stored the  honours  of  his  family  was  the 
last  male  of  that  branch  of  the  house  of 
Courtenay,  Before,  however,  adverting  to 
the  patent  under  which  Lord  Courtenay 
claims,  it  must  be  observed  that  Sir  Wil- 
liam Cowrtenay  died  very  soon  after  his 
creation,  leaving  a  son,  Mewry  Courtenay, 
who  succeeded  to  the  earldom  created  to 
his  father,  and  having  obtained  the  re- 
versal of  his  father's  attainder,  he  also 
succeeded  to  the  earldom  created  to  his 
grandfather  by  King  Henry  the  Seventh. 
He  was  subsequently  created  Marquis  of 
Exeter,  but  from  his  near  connexion  with 
the  blood  roval,  being  the  grandson  and 
one  of  the  heirs  of  King  Edward  the 
Fourth,  he  became  an  object  of  Henry  the 
Eighth's  jealousy,  and  was  executed  and 
attainted  of  high  treason  in  1539.  (a)  The 
next  person  in  the  pedigree  is  Sir  Edward 
Courtenay,  the  grantee  of  the  patent  be- 
fore your  Lordships.  He  was  an  only 
child,  and  the  last  male  descendant  of  the 
elder  branch  of  his  family.  During  the 
remainder  of  the  reign  of  Henru  the 
Eighth,  and  in  that  of  Edward  the  Sixth, 
he  was  confined  in  the  Tower,  lest  his 
proximity  to  the  suocession   might   en- 

(a)  See  above,  p.  6C6. 
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danger  the  reigning  sovereign ;  but  upon 
the  accession  of  Queen  Mary,  a  total 
change  took  place  in  his  fortunes,  (a)  He 
was  immediately  liberated,  loaded  with 
favours,  and  restored,  by  a  new  patent, 
to  the  dignity  of  Earl  of  Devoyi.  The  earl 
was  then  unmarried,  and  his  next  heir 
male  was  Sir  William  Gourtenay  of 
Powderham,  who,  like  himself,  was  de- 
scended from  IIxiAjh  the  second  Earl  of 
Devon  and  Margaret  de  Bohun,  and,  in 
the  event  of  the  earl's  dying  without  male 
issue,  would  have  become  their  Jieir  male. 
It  is  matter  of  history  that  Queen  Mary 
was  personally  attached  to  Sir  Edward 
Courtciiay,{b)  and  may  naturally  be  sup- 
posed to  have  been  actuated  by  as  much 
consideration  for  the  state  of  his  family  in 
relation  to  the  earldom  of  Devon,  as  her 
father  and  grandfather  evinced  when  they 
expressly  stated  in  their  grants  of  that 
dignity,  that  their  principal  motive  for 
those  creations  was,  that  the  respective 
grantees  were  heirs  male  of  the  former 
earls.  That  the  Queen  was  animated  by 
such  a  feeling,  and  that  she  desired  to 
imitate  the  conduct  of  her  predecessors, 
is  placed  beyond  a  doubt  by  this  patent, 
independently  of  the  hahcndum.  She 
granted  to  Sir  Edward  Courtenay  and  his 
heirs  male  the  same  precedency  and  privi- 
leges as  any  of  his  ancestors  heretofore 
Earls  of  Devon  had  ever  held  or  enjoyed ; 
and  thus,  so  far  as  the  grantee  was  con< 
cemed,  her  Majesty  manifestly  intended 
that  patent  to  act  as  a  complete  restora- 
tion of  the  original  earldom:  in  other 
words,  it  was  her  purpose  to  place  him  in 
the  same  position  as  if  the  attainders  of 
his  ancestors  had  been  reversed.  Why 
she  did  not  accomplish  that  object  by  re- 
versing those  attainders  has  been  already 
explained.  If  Queen  Mary  intended  this 
grant  to  act  as  a  restoration  of  the  original 
earldom  to  Sir  Edward  Courtenay ,  there 
is  a  certain  clue  to  her  intention  with 
respect  to  the  habendum.  To  suppose  that 
it  was  meant  to  restore  the  dignity  to  one 
person  and  the  descendants  of  his  body 
only,  ft'om  considerations  which  applied 
as  cogently  to  others,  would  be  to  impute 
to  the  Crown  an  imperfect  design;  and 
it  would  have  been  an  act  of  great  in- 
justice to  the  other  male  descendants  of 
Hugh  the  second  Earl  of  Devon.  No 
reason  can  possibly  be  imagined  why  the 
Queen,  whose  favourable  disposition  to- 
wards Sir  Edward  Oourtenay  is  indispu- 
table, should  have  confined  her  bounty  to 
him,  whilst  every  motive,  as  a  sovereign 
and  as  a  woman,  must  have  prompted  her 
to  the  graceful  and  generous  act  of  re- 


(a)  Froude's  History,  6,  89,  97. 
W  «  «        6,97. 


storing  to  one  of  the  most  ancient  and 
illustrious  families  in  her  dominions  those 
honours  which  they  had  enjoyed  for  cen- 
turies, and  of  which  their  incorruptible 
loyalty  to  their  lawful  sovereign  had  alone 
deprived  them. 

it  may  be  asked,  whether  it  be  probable 
that  the  patents  of  Henry  7  and  Henry  8 
were  not  inspected  when  this  instrument 
was  issued;  and  if  so,  from  what  other 
motive  than  the  desire  to  benefit  the 
collateral  heir  male  could  the  omission 
of  the  words  **  de  corpore  **  arise,  when 
they  occur  in  both  the  previous  grants? 
If  it  were  intended  that  the  patent 
should  operate  in  favour  of  the  heirs 
male  of  the  body  of  the  grantee  only, 
proper  words  for  the  purpose  stood  be- 
fore the  person  who  prepared  this  in- 
strument in  the  grants  to  the  earl's 
ancestors,  as  well  as  in  every  other  grant 
of  peerage  in  the  preceding  eighty  years, 
and  which  words  actually  occur  in  every 
subsequent  creation  by  that  sovereign. 
Upon  no  principle  of  fair  reasoning,  then, 
can  it  be  contended,  that  notwithstanding 
the  Crown  rejected  the  usual  words  "  to 
him  and  the  heirs  male  of  his  body,"  and 
substituted  for  them  the  words  **to  him 
and  his  heirs  male  for  ever,"  it  was 
intended  to  grant  the  same  estate  in  the 
dignity  as  would  be  convoyed  by  the 
words  **  heirs  male  of  his  body  " ;  and  the 
conclusion  seems  inevitable,  that  the 
words  **  his  heirs  male  for  ever  "  have  a 
totally  distinct  efiect.  The  limitation  of 
the  earldom  granted  to  Sir  Edward 
Gourtenay,  though  not  unprecedented,  was 
certainly  unusual;  but  the  situation  of 
the  grantee  and  the  next  heir  male  of  the 
Courtenay  family  was  extraordinary  ;  and 
as  their  respective  hereditanr  claims  could 
only  be  met  by  a  deviation  from  the 
general  limitation  of  dignities,  such  a 
deviation  is  not  a  subject  for  surprise, 
much  less  for  suspicion  as  to  the  intention 
with  which  it  occurred. 

I  am  well  aware  that  the  patent  on 
which  this  claim  is  founded  must  bo  con- 
strued by  its  contents  alone,  and  that  it 
must  receive  its  interpretation  from  what 
occurs  within  its  four  comers :  but  as  the 
habendum  is  uncommon  ;  as  a  doubt  may 
be  raised,  from  the  supposed  analogy  be^ 
tween  lands  and  honours,  whether  the 
Crown  could  make  such  a  grant ;  and  as 
an  inference  may  be  drawn  from  these 
circumstances,  that  the  words  "  heirs 
male,"  as  contradistinguished  from  "  heirs 
mule  of  the  body,"  were  accidentally  used, 
or  at  least  were  not  intended  to  bear  the 
construction  which  it  is  submitted  they 
must  receive,  it  appeared  material  to  state 
those  facts  in  the  history  of  the  earldom 
of  Devon  to  which  I  have  taken  the  liberty 
of  calling  attention,  because  they  most 
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satisfactorily  aoconnt  for  the  occarreiice  of 
this   limitation  in  the  patent  of  Queen 
Mary,  and  pnt  the  (]|ae8tion  of  **  intention  " 
beyond  the  possibility  of  being   contro- 
verted, namely,  that  it  was  her  Majesty's 
pnrnose  to  place  all  the  male  descendants 
of  Hugh  Gowrtenay  the  first  Earl  of  Devon 
in  the  same  situation,  with  respect  to  that 
earldom,  as  they  would  have  occupied  if 
the  attainders  which  impeded  the  descent 
of  the  original  dignity  had  been  reversed. 
The  favour  with  which  male  h§irs  are 
contemplated  by  the  Crown  in  all  countries 
is  well  known.    It  is  only  necessary  to 
travel  to  Scotland  for  numerous  examples 
of  grants  to  heirs  male  general;  whilst 
the  cases  referred  to  by  Mr.  Pejpys,  and  to 
which  I  shall  likewise  advert,  show  that 
they  have  existed  also  in  England  in  the 
fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth centuries.     The  purport  of  the  ar- 
gpiments  of  the  Attorney  General  in  the 
Annanddle  case  was,  that— 
"  the  rule  of  law  is  the  same  whether  applied 
to  an  English  or  a  Scotch  peerage;  and  that 
unless  there  be  something  in  the  instrument 
itself  to  show  that  the  words  *  heirs  male '  were 
to  have  so  confined  a  construction,  jou  cannot 
construe  *  heirs  male '  into  *  heirs  male  of  the 
body.' "(a) 

If  this  were  not  the  caso,  the  words  "  of 
the  body  *'  in  patents  would  be  mere  sur- 
plusage ;  but  when  it  has  been  ruled  that 
they  are  of  the  utmost  importance,  it  is 
impossible  to  suppose  that  an  instrument 
in  which  they  do  not  occur  can  have  the 
same  effect  as  one  in  which  they  are 
inserted. 

LoKD  Chakcellob  :  The  Annanddle  ^er^ 
age  is  a  Scotch  case ;  but  to  show  you  can 
take  no  benefit  from  that,  you  have  been 
just  showing  that  a  fine  cannot  be  levied 
of  a  peerage  in  this  country  in  such  a 
manner  as  to  bar  issue  male  or  to  bar  issue 
over,  and  that  an  honour  cannot  be  sur- 
rendered to  the  Crown.  Now  there  is  not 
the  least  doubt  that  in  Scotland  an  honour 
can  be  surrendered  to  the  Crown,  for  it 
has  been  every  day's  practice ;  it  was  con- 
stantly done  before  the  Union.  (6)  It  used  to 
be  surrendered  to  the  Crown,  and  granted 
out  on  new  enfeoffment:  and  so  com- 
pletely does  it  follow  the  principle  of  land 
m  that  country — so  much  was  it  considered 
as  connected  with  tenure — that  a  man  was 
a  peer  in  Scotland,  and  «at  in  parliament, 
in  right  of  his  wife — a  commoner  marry- 
ing a  peeress  sat  and  voted  in  the  Scottish 
parliament,  among  the  greater  barons,  in 
right  of  his  wife;  nay,  when  the  wife 
died,  he  sat  and  voted  as  tenant  by  the 

(a)  See  above,  and  Lord  Lindsay's  Beport  of 
the  Montrose  Peerage  Claim,  342. 
(6)  See  above,  p.  685  • 


oourtesy.(a)  That  has  never  been  contended 
for  in  modem  times,  except  where  it  was 
conceived  the  barony  was  by  tenure. 

Nicolas  :  Not  in  modern  times  ;  that 
occurred  in  former  times,  in  this  country 
also,  repeatedly. 

Lord  Chancellor  :  It  occurred  in  Scot- 
land up  to  the  time  of  the  Union;  and 
then  it  was  not  stopped  because  the  prin- 
ciple was  changed,  but  because  the  Crown 
was  debarred  by  express  statute  from 
creating  fresh  peer8(6) ;  so  that  the  prin- 
ciples of  peerage  in  the  two  countries  are 
quite  difierent. 

Nicolas :  1  referred  to  Scotch  peerages, 
in  consequence  of  the  desire  which  one  of 
your  Lordships  expressed  to  Mr.  Pepya 
that  we  should  not  pass  over  the  Scotch 
cases,  and  of  the  important  remark  of 
a  noble  and  learned  Lord — 

**  that  whatever  might  be  the  difference  in  the 
law  with  respect  to  Scottish  and  English 
honours,  yet  if  the  Crown  has  the  power  of 
creatine  a  peer  with  such  a  limitation,  the  same 
rules  of  construction  apply  equally  to  both." 

That  there  are  some  peculiarities  in  the 
law  of  Scottish  dignities  is  true,  but  I 
know  of  none  which  justify  the  words 
**  heirs  male  "  in  a  patent  of  peerage  in 
Scotland  receiving  a  different  construction 
from  that  whidh  they  bear  in  an  English 
patent.  Most  of  the  circumstances  wmch 
a  noble  lord  has  pointed  out  as  being 
peculiar  to  a  Scotch  peerage,  namely, 
surrenders,  regrants,  and  tenancy  by  the 
courtesy,  have  frequently  occurred  in 
English  peerages  so  late  as  the  reign  of 
Henry  the  Seventh.  The  observation  of 
another  noble  Lord,(c)  when  his  Majesty's 
Attorney  Qeneraly  on  this  x>oint— 

"  that  the  rule  of  law  is  the  same  in  both  coun- 
tries in  the  construction  of  the  words  'heir 
male '  in  a  patent  of  peerage ;  and  that  unless 
there  be  something  in  the  instrument  itself  to 
show  that  <  heirs  male '  was  to  have  so  confined 
a  construction,  you  cannot  construe  *  heirs  male ' 
into  '  heirs  male  of  the  body,' " 

is  deserving  of  the  greatest  attention, 
corroborated  as  that  opinion  was  by  ono 
of  the  highest  leG;al  authorities  in  this 
country.  Lord  Elaim,  who  remarked  on 
the  same  occasion, — 

**  If  there  be  no  patent,  then  it  is  to  be  in- 
ferred the  limitation  is  to  'heirs  male  of  the 
body  ;'  but  if  the  patent  itself  appears,  then  you 
are  to  decide  by  the  conteots  of  the  patent  to 
whom  the  dignity  goes." 


(a)  Herries  Peerage  Claim,  L.  R.  2.  Sc.  A. 
p.  265 ;  8  Maoq.  595. 
(6)  5  Anne,  c.  8. 
(c)  Lord  Lyndhurst. 
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It  has  been  said  that  a  dignity  cannot 
be  granted  to  a  man  and  his  heirs  male, 
because  it  is  laid  down  that  in  England 
lands  or  tenements  cannot  be  so  granted 
by  the  Crown,  or,  in  other  words,  that 
such  a  patent  of  peerage  would  be  void. 
I  meet  this  objection  by  repeating  that 
the  dignity  of  the  peerage  is  not  a  tene- 
ment protected  by  the  statute  **  de  Bonis  ;*' 
that  honours  are  not  subject  to  the  law  of 
common  inhoritances ;  and  I  advert  to  the 
decision  of  this  house  in  the  Purhech  case 
in  support  of  my  assertion,  whilst  I  refer 
to  the  Report  of  the  Committees  on  the 
dignity  of  a  peer  of  the  realm(a)  for  the 
most  conclusive  arguments  to  provo  the 
impossibility  of  honours  being  governed 
by  the  same  rules  of  law  as  lands.     But  if 
I  had  to  contend  against  the  opinion  that 
this  patent  is  void,  I  would  ask  whether 
the  patent  to  the  Earl  of  Wiltshire,  in  the 
reign  of  Bicliard  the  Second,  under  which 
he  was  summoned  to  and  sat  in  Parliament, 
be  also  void?      Whether  the   patent  to 
Lord  Hoo  and  Hastings,  who  sat  m  Parlia- 
ment for  several  years, (^0  or  to  Lord  Rich- 
mond Grey,  who  enjoyed  the  dignity  and 
exercised  the  fanctious  of  a  peer  of  the 
realm  for  eleven  years,  (c)  or  to  Lord  Efjre- 
mont,(d)  who  for  the  same  length  of  time 
held  that   rank   and  acted  as  a  poor   in 
Parliament,   were    only  so    much    waste 
parchment  ?     Can  it  bo  believed,  even  if 
the  law  advisers  of  Queen  Mary  were  so 
utterly  unsuitcd   for   their    oflSccs   as   to 
allow  her  Majesty  to  make  a  useless  and 
unmeaning  manifestation  of  her  favour  to 
her    own    kinsman,   and   the  man   upon 
whom  she  was  most  desirous  of  confer- 
ring honours,  that  they  had  a  m-ecedent 
for  their    folly    in    the    law    officers    of 
the  Crown  in    the  reigns  of  Richard  2 
and  Henry   6?    or  that  their  ignorance 
was  imitated  by  their  successors  of  the 
time  of  Charles  1,  when  two  patents  of  peer- 
ago  were  granted,  containmg  not  merely 
the  same  words,  the  very  words  which, 
if  that  opinion  be  just,  destroy  the  legal 
existence   of  the  instrument,  but  a  pre- 
amble, explaining  in  the  fullest  manner 
that  those  words  were  intended  to  do  that 
which,  I  submit,  Queen  Mary  and    her 
predecessors  designed  by  similar  patents, 
namely,  to  create  peerages  to  which  the 
heirs  male  collateral  of  the  grantees  should 
succeed?    Before  the  conclusion  of  this 
part  of  the  argument,  it  is  necessary  to 
remark  that  at  the  time  when  three  of 
those    peerages  were    granted   Sir  John 
Fortescue  was  Chief  Justice  of  England, 
and  is  it  to  be  credited  that  three  illegal 


(a)  See  above,  p.  697. 
(6)  Rot.  Pari  6, 182,  60. 

(c)  ,.  6, 282, 25. 

(d)  „         5,351,6. 


patents  would  have  been  issued,  or,  if  this 
be  thought  possible,  that  the  grantees 
would  have  been  allowed  to  exercise  the 
functions  of  peers  of  the  realm  whilst  that 
great  lawyer  filled  the  highest  judicial 
office  in  this  country  P 

These  patents  are  cited,  moreover,  as  in- 
controvertible evidence  of  the  rijfht  of  the 
Crown  to  grant  a  peerage  to  **  heirs  male," 
because  they  show  that  &om  the  fourteenth 
to  the  seventeenth  century  the  Crown  hag 
repeatedly  done  so.    The  royal  prerogative 
being  part  of  the  Common  Law,  its  peculiar 
powers  can  only  bo  evinced  by  undisputed 
usage.     If,  therefore,  precedents  can  be 
adduced  of  the  creations  of  peerages  to 
**  heirs  male  *'  before  the  Lovdl  Case,{a) 
they  establish  that  the  Crown  originally 
possessed  the  right  of  making  such  grants, 
and  if  the  right  ever  existed  it  can  only 
be  lost  by  an  Act  of  Parliament.    The 
Lovell  Case  does  not  seem,  then,  to  bear 
upon  the  subject,   even    supposing    that 
honours  are  to  be  governed  oy  the  same 
rules  as  lands,  on  the  ground  that  they 
are  within  the  statute  **  de  Bonis  "  and  to 
whatever  weight  that  decision  in  the  year 
1522  may  be  thought  entitled  with  respect 
to  this  claim,  the  overwhelming  fact  may 
be  opposed  that  the  Crown  made  grants 
of  that  nature  more  than  a  century  be- 
fore, and  continued    to    do  so   for  more 
than    a    century  after  it  occurred.      To 
suppose,  under  these  circumstances,  that 
a  patent    of   peerage    to   ** heirs    male** 
is  void  is  impossible,  and  as    the   only 
authority  by  which  the  sovereign  creates 
dignities  to  **  heirs  male  of  the  body,"  or 
with  any  other  limitation,  is  derived  from 
usage,  under  the  designation  of  **  preroga- 
tive," the  right  to  create  a  peerage  to 
**  heirs  male"  stands  upon  precisely  the 
same  grounds,  there  being  many  prece- 
dents K)r  the  one  limitation  as  well  as  for 
the  other;    whilst  with    respect    to  the 
creation  of  some  peculiar  estates  in  digni- 
ties, the  legality  of  which  has  never  been 
disputed,   the  precedents    of   patents    to 
"  heirs  male  "  are  much  more  ancient  and 
numerous.      If,  then,  the   right   of  the 
Crown  to  grant  the  patent  under  which 
Lord  Conrtenay  claims  depends  upon  usage, 
that  usage  has  been  clearly  established 
from  the  reign  of  Richard  the  Second,  and 
the  objection  that  there  can  be  no  such  in- 
heritance in  lands  or  tenements  as  an 
estate  to  **  heirs  male  "  is  met  by  proving 
that  honours  are  not  tenements  within  the 
statute  '*  de  Bonis,**  and  by  showing  the 
existence  of  peerages  to  "heirs  male" 
long  prior  to  tne  decision  upon  which  Lord 
Coke  founded  his  dictum  that  there  can  be 
no  such  estate  in  lands  or  tenements. 


(a)  See  above,  p.  694% 
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Should  the  validity  of  the  patent  of  the 
earldom  of  Devon  be  conceded,  the  ques- 
tion becomes  simply  one  of  construction 
as  to  the  legal  and  technical  import  of  the 
words  **  heirs  male  ;"  and  I  shall  now  say 
a  few  words  upon  the  rule  of  law  that, 
in  construing  a  grant  from  the  Crown,  it 
mast,  in  case  of  donbt,  be  confined  to  the 
narrowest  limits  of  which  the  words  of  the 
instrument,  when  compared  with  the  con- 
text, will  admit,  thus  allowing  every  reason- 
able presumption  against  the  grantee. 
But  this  rule  of  law  cannot  apply  to  a 
grant  in  which  there  is  nothing  ambiguous 
or  obscare,  which  admits  of  only  one  con- 
struction, unless  words  be  added  that  do 
not  occur  in  any  part  of  the  instrument, 
and  which,  moreover,  proceeding  not  from 
the  suit  of  the  grantee,  but  ^*  ex  ajpeciali 
gratia^  certa  scientia,  et  mero  motu  regis  *^ 
is  entitled  to  a  liberal  con8truction.(a)  To 
such  an  extent,  I  apprehend,  the  rule  can- 
not possibly  be  carried,  and  however  much 
it  may  operate  against  a  grantee  in  the 
case  of  confused,  or  contradictory,  or 
anomalous  statements  in  a  grant  from  the 
Crown,  it  cannot  be  allowed  to  supply 
words  which  would  confine  the  descent  of 
the  thing  granted  to  a  distinct  class  of 
heirs.  X  shall  now  advert  to  grants  of 
English  peerages  similar  to  that  of  the 
earldom  of  Devon,  and  if  it  can  be  shown 
that  dignities  have  been  conferred  with  a 
remainder  to  "heirs  male,*'  that  there 
has  been  an  enjoyment  under  these  grants, 
and,  above  all,  if  it  can  be  established  that 
the  Crown  has  created  a  peerage  to  "  heirs 
male,"  which  exists  at  the  present  moment 
in  the  person  of  a  member  of  this  house, 
1  humbly  submit  that  there  cannot  be  any 
hesitation  in  conceding  the  right  of  Lord 
CowrtefMuy  to  the  honours  of  his  ancestors. 
To  prove  that  dimities  have  been  granted 
to  a  man  and  his  "  heirs  male,'*  the  case 
of  the  Earl  of  Wiltshire  and  a  few  others 
that  occurred  before  the  patent  under 
which  this  claim  is  made  will  be  briefly 
stated. 

On  the  29th  September  1397,  King 
Richard  2  made  a  very  large  promo- 
tion in  the  peerage  by  creating  five  dukes, 
one  marquis,  four  earls,  and  one  duchess. 
The  limitation  to  each  of  these  digni- 
ties was  to  the  grantee  and  the  heirs 
male  of  his  body,  with  two  exceptions, 
namely,  of  the  Duchess  of  Norfolk,  who 
was  created  *'  for  life,"  and  of  the  earl- 
dom of  Wiltshire  to  the  King's  personal 
favourite,  Sir  Williams  Scrope,  who  was 
created  to  him  and  '*  his  heirs  male  for 
ever."  That  person  was  the  eldest  son  of 
Bichard  Lord  8crope,  of  Bolton,  who  had 
been  twice  Chancellor  of  England,  and  if, 
as  may  naturally  be  inferred,  the  father 

(a)  Blaokstone's  Com.  2, 847  i  Finch,  L.  100. 


was  privy  to  the  son's  creation,  the  inten- 
tion of  so  peculiar  a  remainder  becomes 
the  more  obvious,  because  it  is  impossible 
to  suppose  that  a  man  who  had  twice  filled 
that  hjgh  office  could  be  ignorant  of  the 
legal  difference  between  a  grant  to  **  heirs 
male  "  and  **  heirs  male  of  the  body."  It 
is  remarkable  that  Sir  WiUiam  8crope  was 
childless,  but  he  had  two  brothers,  one  of 
whom  inherited  the  barony  of  8crope,  and 
at  the  time  of  the  grant  of  the  earldom  of 
Wiltshire  had  issue  male,  who,  it  is  pre- 
sumed, were  intended  to  be  included  by 
the  designation  of  ** heirs  male"  of  the 
grantee. 

In  the  26th  of  Henry  6th,  Sir  ThoTnas 
Hoo  was  created  Baron  Hoo  and  Hastings, 
**  habendum  eadem  nomen,  etc,  sibi  et 
heredibus  suis  masculis  imperpetuum.** 
Sir  Thomas  Qrey  was  created  Baron  of 
Bichmond  Qrey  in  the  28th  of  Henry  6, 
with  the  same  limitation  ;  and  in  the  next 
year.  Sir  Thomas  Percy  was  created  Baron 
"Mlgremont,  with  a  similar  remainder.  An 
annuity  of  lOZ.  was  likewise  given, 
**  hahemdivm  sibi  et  heredibus  suis  mascidis 
in  perpetuum  ;**  which  annuity  is  alluded 
to  in  various  records  in  subsequent  years, 
and  the  words  are  always  precisely  those 
which  occur  in  the  patent. 

Satisfactory  reasons  can  be  given  why 
there  is  no  snocession  to  either  of  those 
dignities.  The  Earl  of  Wiltshire  was 
attainted,  (a)  Lord  Hoo  and  Hastings  died 
without  issue  male  of  his  body  (6) ;  and  a 
Sir  Thomas  Hoo,  who  was  probably  his 
next  heir  male,  appears  to  have  been  dis- 
qualified, in  consequence  of  having  com- 
mitted an  offence  against  the  Crown. 
JjOTdEgremont,{c)  according  to  some  autho- 
rities, left  a  son  whose  legitimacy  is  much 
disputed :  his  next  heir  male  was  the  Earl 
of  Northumberland,  and  there  is  no  evi- 
denc-e  that  he  assumed  so  comparatively 
humble  a  title.  Lord  Bichmond  Qrey  was 
attainted  in  the  first  of  Edward  4.  In 
that  year  a  discretionary  power  was  given 
by  Parliament  to  the  Kmg  to  allow  or  dis- 
aUow  any  title  of  honour  conferred  by 
Henry  4,  5,  or  6,  which  grants  were  all 
to  be  valid  excepting  in  the  case  of  such 
persons  and  "  every  of  them  as  the  King 
reputed  or  considered  to  be  his  rebels  or 
enemies(c{) ;"  so  that  a  mere  suspicion  on 
the  part  of  the  Crown  enabled  it  to  pre- 
vent the  heirs  of  peers,  who  were  created 
by  the  three  preceding  monarchs,  from 
inheriting  their  ancestors*  honours.  The 
baronies  of  Hoo  and  Egremont  were  both 


(a)  See  above,  p.  682. 

(6)  See    argument  in    the    WiUes  Peerage 
Claim,  81. 
(c)  He  was  attainted  in  1461. 
(rf)  Rot,  Pari  5,  489, 
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created  by  Henry  6 ;  and  supposing 
there  were  heirs  male  of  the  body  or 
collateral  of  the  grantees,  yet  if  the 
loyalty  of  such  heirs  was  at  all  susperted, 
the  King  might  refuse  to  acknowledge 
their  right  to  those  titles — a  fact  which 
prevents  an  argument  being  founded  on 
there  being  no  succession  under  the 
patents. 

There  are  two  more  cases,  which  oc- 
curred so  lately  as  the  2nd  of  Charles  I. , 
1627.  They  are  most  important  to  my 
argument,  because  they  state  the  intention 
of  the  Crown  ;  and  the  words  of  the  grant 
carrying  that  intention  into  effect  are 
precisely  the  words  which  occur  in  this 
patent.  The  dignities  created  by  those 
patents  exist  at  the  present  hour  in  a 
member  of  your  Lordship's  house,  namely, 
the  Earl  of  Cork  and  Orrery. 

The  first  Earl  of  Cork  was  a  very  distin- 
guished person,  and  the  Crown,  wishing 
to  evince  its  sense  of  his  services,  and  con- 
sidering, as  the  patent  states,  that  it  could 
scarcely  augment  his  own  honours,  it 
ennobled  his  younger  sons,  Lewis  Boyh^ 
his  second  son,  who  was  then  seven  years 
of  age,  and  Roger  Boylcy  his  third  son. 
After  reciting  the  services  of  the  father, 
the  patent  proceeds  to  state,  that  it  was 
the  King's  intention  not  only  to  grant  the 
dignity  of  Baron  of  Bandon  Bridge  to  the 
said  Lewis  Boyle  and  the  heirs  male  of  his 
body,  but  also  to  ennoble  him  **  and  other 
the  heirs  male  as  well  of  the  body  as  col- 
lateral of  the  \iSk\diedkr\'"  and  the  habendum 
is  to  the  following  purport : — 

"  To  the  said  Lewis  and  the  heirs  male  of  his 
body  lawfully  begotten  for  ever ;  and  in  default 
of  such  issue,  to  the  heirs  male  of  the  body  of 
the  said  Richard  earl  of  Cork  ;  and  in  default  of 
issue  male  of  the  body  of  the  said  Lewis,  and  of 
the  body  of  the  Baid  earl,  the  said  dignity  was  to 
devolve  on  the  right  heirs  male  of  the  said  earl 
for  ever." 

The  patent  then  proceeds  to  create  the 
said  Lewis t  Yiscount  Boyh  of  Kynalmeaky, 
with  the  same  limitation.  Roger  Boyle 
was  created  Baron  Broahill,  a  few  months 
afterwards,  in  nearly  tne  samo  words,  and 
with  a  similar  remainder,  (a)  Lewis  Boyle 
died  without  issue,  and  his  elder  brother 
succeeded  to  his  honours,  whose  line  fail- 
ing, the  descendant  of  Roger  (the  younger 
brother)  succeeded  to  the  dignities  created 
to  Lewis;  and  those  honours  are  now 
vested  in  the  present  Earl  of  Cork,  as  heir 
male  of  the  body  of  Roger,  and  heir  male 
collateral  of  Lewis.  With  these  oases 
before  you,  I  submit  that  you  can  come  to 
no  other  decision  than  one  favourable  to 
the  claimant,  xmless  your  Lordships  think 

(a)  He  took  his  seat  in  the  Irish  House  of 
Lords.  Journal  of  Irish  House  of  Lords,  5,  1, 
p.  208. 


!  fit  to  hold  these  grants  to  be  absolutely 

I  void. 

'  The  Crown  expressly  states  that  it  de- 
signed to  include  the  collateral  heirs  male 
of  the  Earl  of  Cork  in  the  succession ;  and 
to  give  effect  to  that  intention  what  words 
were  used  ?  why,  the  identical  expression 
upon  which  we  rely  in  this  patent,  as 
having  extended  the  estate  in  the  earldom 
of  Devon  to  the  collateral  heirs  mah  of  the 
grantee.  T  can  conceive  nothing  stronger 
than  this.  We  are  here  told,  as  plainly  as 
the  Crown  can  speak,  the  import  of  the 
words  **  heirs  male  "  in  a  patent  of  peer- 
age ;  and  if  the  Crown  has  the  poorer  to 
create  what  estate  in  a  p>eerage  it  thinks 
proper,  and  is  wholly  unshackled  by  the 
rules  of  law  which  apply  to  other  inheri- 
tances, then  I  contend,  that  your  Lordships 
are  bound  by  the  interpretation  which  it 
here  gives  to  its  own  act.  Under  these 
circumstances  I  confidently  trust  that  the 
same  construction  will  bo  given  to  the 
words  "  heirs  male  "  in  the  patent  to  the 
Earl  of  Devon  as  the  law  advisers  of  the 
Crown  gave  to  them  in  the  reign  oi  Charles 
the  First ;  the  samo  construction  as  they 
have  received  in  all  the  cases  to  which  I 
have  referred ;  the  construction  which  it 
is  unaucstionable  the  Crovm  intended  to 
give  them  ;  which  their  obvious  and  direct 
import  shows  they  ought  to  bear ;  which 
will  be  in  accordance  with  the  meaning 
which  Judge  Paston,(a)  in  the  time  of 
Henry  the  Sixth,  and  Lord  Coke  ascribe  to 
them ;  and  with  their  import  in  common 
as  well  as  legal  parlance. 

Lord  WiNPORD :  The  question  with  re- 
spect to  the  Earl  of  Cork  was  never  dis- 
Euted;  it  was  never  discussed.  It  may 
e  presumed  that  the  ancestor  of  the 
present  earl  would  not  have  been  per- 
mitted to  assume  the  rights  of  earl  if  he 
had  not  been  entitled  by  law. 

Nicolas:  Certainly  not;  but  the  title 
was  assumed  by  the  descendant  of  the 
elder  brother  of  Lewis.  I  have  a  note  of 
the  style  under  which  he  was  proclaimed 
on  his  being  elected  a  knight  of  the  garter, 
in  which  these  titles  occur.  That  is  an 
authority  no  higher  than  the  herald's,  but 
the  heralds  of  that  day  were  fiiUy  com- 
petent to  form  a  correct  judgment  upon 
the  subject.  I  therefore  contend  that  the 
words  in  the  patent  of  Sir  Edward  Cowr- 
tenay  must  receive  the  same  construction 
as  was  given  to  them  in  the  patents  to 
Lewis  and  Roger  Boyle  in  the  time  of 
Charles  the  First.  If  we  are  to  look 
beyond  the  patent  for  the  intention  of  the 
Crown,  that  intention  is  particularly 
manifested,  not  only  by  extending  the 
dignity  to  the  heir  male  of  the  grantee, 


(a)  In  the  case  of  Faringdon,  see  above, 
p.  694,  9  Hen.  6,  f.  28 ;  11  Hen.  6,  f.  11* 
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but  by  this  fact,  tbat  although  very  soon 
after  the  patent  issued  to  Sir  Edward 
Cov/rtenay  ne  became  an  object  of  suspi- 
cion, yet  he  was  restored  in  blood,  by 
which  act  the  succession  was  opened  to  his 
collateral  heir  male ;  and  full  effect  was 
thus  given  to  that  which  it  is  submitted 
was  the  design  of  the  Crown  in  granting 
the  patent. 

Lord  Wtntobd  :  You  cannot,  by  any 
rule  of  law,  look  out  of  a  patent ;  and  you 
cannot  have  a  stronger  argument  to  the 
point  than  that  which  is  contained  in  the 
patent.  There  is  a  peculiar  privilege  con- 
ferred upon  this  earl,  whicn  was  rarely 
granted  to  any  other.  We  may  take  the 
evidence  arising  from  other  cases,  with  a 
view  to  construe  this ;  but  we  must,  in  the 
construction,  confine  ourselves  to  the 
patent  itself. 

Nicolas :  I  am  aware  of  it,  my  Lord ; 
and  I  shall  now  anticipate  an  argument 
which  may  be  raised  by  the  Attorney 
General,  namely,  that  this  patent  must 
have  originated  in  error.  The  earldom 
was  created  to  Sir  Edward  Cotvrtenay  and 
his  heirs  male  for  ever;  and  the  patent 
goes  on  to  state  that  the  grantee  and  his 
"  heirs  male  "  (using  the  very  same  words 
which  occur  before  in  that  patent,  and 
the  same  words  which  occur  in  the  privy 
seal  bill),  shall  enjoy  the  same  precedency 
as  any  of  the  earVs  ancestors  ever  enjoyed, 
lliis  appears  to  mark  out  thai  it  was 
intended  to  restore  the  heirs  male  colla- 
teral of  the  grantee  to  the  honours  which 
they  would  have  enjoyed  but  for  the  at- 
tainders. By  the  exercise  of  the  preroga- 
tive which  the  Crown  then  possessed,  that 
patent  restored  the  dignity,  carrying  back 
the  precedency  beyond  the  date  of  the 
instrument,  and  fixing  the  place  which 
the  earl  and  his  heirs  male  were  to  enjoy 
in  parliaments  and  all  other  assemblies, 
according  to  the  position  in  which  their 
ancestors  onginally  stood;  a  fact  which 
conclusively  shows  the  intention  of  the 
Grown. 

There  is  only  one  other  subject  which 
remains  to  be  noticed,  and  which  arose 
from  an  observation  of  a  noble  and  learned 
Lord,  (a)  It  is  this :  Whether  the  non  claim 
on  the  nan  of  the  collateral  heir  male, 
during  ine  long  period  which  has  elapsed 
since  the  death  of  Sir  Edward  Cotirienay, 
can  interfere  with  the  right  of  the  claim- 
ant P  Such  an  objection  is  wholly  unten- 
able, for  there  is  no  point  more  clearly 
established  bv  your  Lordships  than  that 
time  is  not  a  bar  to  a  claim  to  a  peerage ; 
and  instances  of  claims  to  dignities  after 
the  lapse  of  two  hundred,  and,  in  one  case, 
of  four  hundred,  years,  (&)  can  be  cited. 


An  attempt  was  indeed  made  to  impede 
the  right  of  Lord  WitUmghhy  de  Broke  and 
Lord  Berners,  the  one  in  1694,  the  other 
in  1719,  on  that  ground ;  but  the  House 
overruled  the  objections;  and  there  is  a 
remarkable  letter  from  the  Earl  of  Hun- 
tingdon, in  February  1695,  (a)  stating  that 
he  was  unable  to  attend,  but  praying 
another  peer  to  do  so  for  him,  and  to  use 
his  utmost  efforts  to  resist  that  doctrine. 
Lord  Ershine's  eloquent  observations  in 
the  Banbury  case  on  this  subject  are  pecu- 
liarly cogent  and  important : 

"  Questions  of  peerage  are  not  fettered  by  the 
rules  of  law  that  prescribe  the  limitation  of 
actions  ;  and  it  is  one  of  the  brightest  privileges 
of  our  Order,  that  we  transmit  to  our  descen- 
dants a  title  to  the  honours  we  have  inherited  or 
earned,  which  is  incapable  either  of  alienation 
or  8urrender."(^) 

On  concluding  my  address  to  your  Lord- 
ships, I  cannot  refrain  from  expressing 
the  confidence  I  feel,  that  you  will  be 
satisfied  that  the  heir  male  of  the  House  of 
Cowrtenay  is  entitled,  under  the  patent  of 
Queen  Mary,  to  the  earldom  of  pevon,  a 
dignity  which  his  ancestors  enjoyed  for 
many  centuries,  but  of  which  they  were 
deprived  by  iniquitous  attainders  in  those 
unnappy  periods  of  our  history,  when 
loyalty  to  the  King  de  facto  was  visited  by 
the  heaviest  penalties  on  the  accession  of 
the  King  de  jwre ;  and  when  neither  purity 
of  motives,  nor  adherence  to  the  first  duty 
of  a  subject,  could  protect  the  noblest  and 
the  best  of  this  realm  from  being  branded 
as  traitors.  For  these  reasons,  my  Lords,  I 
may  be  permitted  to  add,  that  your  deci- 
sion in  favour  of  the  claimant  would  be  no 
less  consonant  with  moral  justice  than 
with  legal  principles. 

LoBD  Chaucellob  :  Mr.  Attorney  Oenei-al, 
it  is  right  that  you  should  have  an  oppor- 
tunity of  reading  the  evidence,  and  object- 
ing if  yon  should  be  advised ;  but  the 
main  point  in  this  case  is,  the  construction 
of  the  words  "  heredtbus  suis  masoulis  iw- 
perpetuutn;"  perhaps  you  might  finish 
that  argument  now. 

Attorney  Ge7ieral(c) :  I  do  not  apprehend 
that  would  save  time.  It  is  not  likely 
that  I  should  have  any  observations  to 
make  on  the  proof  of  facts,  as  they  appear 
quite  satisfactory ;  but  on  the  point  of  law 
there  are  some  remarks  to  be  made. 
Acyoomed. 


(a)  See  above,  p.  690. 


(a)  ColKns's  "Precedents  of  Baronies  by 
Writ,"  pp.  3S0,  881. 

(6)  Appendix  to  Report  of  the  Proceedings 
of  the  House  of  Lords  on  the  Claims  to  the 
Barony  of  Qardner,  by  Denis  le  Marchant,  Esq., 
Barrister-at-Law,  p.  464. 

(c)  Sir  Thopnas  Demnan, 
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Thuksdat,  3rd  March  1831. 


The  Attorney  General :  It  is  my  doty,  on 
tho  part  of  the  Crown,  to  submit  some 
observations  which  have  occurred  to  me 
upon  the  subject  of  this  claim,  and  also  to 
crave  your  Lordships*  attention  to  pome 
authorities  which  have  not  been  quoted  on 
the  other  side,  and  from  which,  I  must  con- 
fess  with  great  reluctance,  I  cannot  but 
persuade  myself  that  your  Lordships  will 
discover  that  the  claim  which  is  now  set 
up  to  the  earldom  of  Devon  is  not  esta- 
blished, and  cannot  be  ratified  by  the 
committee. 

Before  I  proceed  to  enter  upon  that  part 
of  the  argument,  I  will  take  the  liberty 
of  adverting  to  that  which  has  been  stated 
by  my  learned  friends  in  support  of  this 
claim  ;  and  I  think  that  they  have  not  in 
more  than  one  instance  brought  before  your 
Lordships  a  case  in  which  a  claim  of  this 
sort  has  been  acknowledged.  That  single 
case(a)  is  that  of  the  Irish  peerage  of  Ban- 
don  Bridge^  granted  to  the  noble  family  of 
Boyle,  and  which  appears  to  have  been 
enjoyed  by  the  Earl  of  Cork,  together  with 
his  earldom.  That,  I  think,  is  the  only 
case  in  which  any  enjoyment  is  proved  to 
have  been  had  under  a  grant  like  the 
present,  in  the  manner  now  contended  for 
— an  enjoyment,  however,  as  was  observed 
by  one  of  your  Lordships, (t)  which  under- 
went no  discussion,  and  obtained  no  de- 
cision, on  the  part  of  the  Irish  House  of 
Peers.  The  Earl  of  Cork  was  himself, 
according  to  the  language  of  the  grant, 
satiated  with  honours;  his  eldest  son 
would  succeed  to  that  earldom ;  and  to  his 
second  son  Lewis,  then  a  child  of  only 
seven  years  of  age,  the  peerage  of  Ba;ndon 
Bridge  was  granted.  He  died  without 
issue ;  and  the  title  devolved  on  his  elder 
brother,  the  Earl  of  Cork.  The  Earl  of 
Cork  assumed  the  title  of  Bandon  BHdge, 
and  was  allowed  to  assume  it.  There  was 
no  counter  claim.  There  was  no  disputed 
point,  no  controversy,  which  brought  the 
matter  in  issue  before  the  House  of  Lords  ; 
and  therefore  it  results  in  the  simple  fact, 
that  it  being  immaterial  to  his  rank  and 
dignity  whether  he  sat  with  the  superior 
title  or  the  inferior,  nobody  thought  it 
worth  while  to  dispute  that  claim,  and  he 
was  permitted  to  pass  as  Lord  Broghill,  as 
well  as  Earl  of  Cork.  I  must  own,  that 
being,  as  it  appears  to  me,  the  only  case 
in  point,  or  indeed  at  all  resembling  this, 
in  which  any  eiyoyment  has  followed  the 
grant,  I  can  hardly  conceive  there  is  a 

(tf )  **  Boger  Boyle,  the  third  son,  was  created 
Baron  of  Broghill  shortly  afterwards,  with  the 
came  limitation  (mutatis  mutandis)  as  bis  brother 
Ijcwis  Boyle."     Sir  Harris  Nicolas,  123n. 

(6)  Lord  Wynford. 


great  quantity  of  authority  for  the  Crown 
to  contend  with. 

I  do  not  wish,  certainly,  to  dispute  the 
prerogative  of  the  Crown  to  grant  a  peer- 
age in  any  terms  in  which  the  Crown  can 
lawfully  grant  an  honour.(a)  No  doubt 
the  Crown  has  power  in  any  terms  to  grant 
it ;  and  the  only  question  will  be,  in  each 
particular  case,  wnether,  according  to  the 
sound  construction  of  the  letters  patent, 
it  has  in  point  of  fact  been  so  granted. 
Now,  in  the  very  able  argument  of  my 
learned  friend  Mr.  Pepys,  he,  in  the  first 
place,  adverted  to  some  anterior  history 
of  this  noble  family,  merely  with  the 
object  of  showing  the  great  probability  of 
the  letters  patent  before  your  Lordships 
having  been  intended  to  grant  that  which 
is  now  claimed — the  earldom,  in  the  line 
in  which  it  is  now  supposed  to  go.  Your 
Lordships,  I  think,  distinctly  held  that 
those  former  patents  could  not  be  resorted 
to  for  any  such  purpose.  They  are  un- 
doubtedly before  you  for  the  legitimate 
purpose  of  making  out  the  pedigree,  and 
upon  that  subject  I  am  disposed  to  admit 
most  fully,  and  I  do  admit,  that  upon  the 
pedigree  no  doubt  whatever  can  fairly  be 
raised.  The  proof  of  the  descent  of  the 
individual  is  clearly  and  satisfactorily 
made  out  ;  the  sole  question,  therefore, 
is  as  to  the  right  depending  upon  tho 
terms  of  the  letters  patent. 

The  very  learned  gentlemen  who  have 
preceded  me  on  the  other  side  upon  this 
occasion  have  observed,  that  there  were 
several  other  patents  granted  in  the  reign 
of  BicTiard  the  Second ;  and  they  draw  a 
distinction  between  one  of  those  patents, 
as  I  understand  them,  and,  I  think,  tho 
other  seven  or  ei^ht,  which  they  suppose 
to  make  strongly  in  favour  of  their  argu- 
ment. Those  patents,  I  have  no  doubt, 
were  correctly  stated  by  my  learned 
friend.  Still  I  apprehend  that  there  is 
really  nothing  in  the  argument  by  which 
those  patents  are  supposed  to  raise  an 
inference  in  favour  of  the  present  claim. 
The  statement  ol  their  argument,  as  I 
understand  it,  is  this,  that  Richard  the 
Second  granted  to  his  then  favourite,  Sir 
William  Scrope,  the  earldom  of  Wiltshire, 
and  that  he  granted,  at  the  same  time, 
seven  or  eight  other  titles,  one  of  them 
only  for  life,  the  others  to  the  individuals 
named,  and  the  heirs  male  of  their  bodies ; 
but  that  the  earldom  of  Wiltshire  was 
granted  to  him  and  his  heirs  male.  Now, 
from  the  fact  of  these  different  grants 
being  made  in  one  day,  differing  in  their 
language  from  one  another,  perhaps  I 
might  suggest  a  doubt  whether,  in  point 
of  law,  any  argument  can  be  raised*  I 
might    question   whether   those    several 

(a)  See  below,  p.  743, 
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patents  oonld  be  examined,  for  the  purpose 
of  explaining  one  another ;  because,  al- 
though the  one  may  have  its  peculiar 
language,  and  the  others  may  be  different, 
Btill  I  am  not  aware  of  anything  that 
would  take  it  out  of  the  operation  of  the 
ordinary  rule  of  law,  which  prescribes  that 
every  record  must  be  judged  of  by  itself,  that 
every  written  document  must  oe  taken  as 
a  thing  entire  and  complete,  and  that  no 
resort  can  be  had  to  other  documents  for 
the  purpose  of  showing  the  intention  of 
those  who  executed  the  former.  If  there 
be  many  documents  of  a  certain  period, 
whose  uniformity  of  language  established 
so  ordinary  and  so  accustomed  a  course  of 
proceeding  as  to  interpret  the  words  used ; 
and  if  all  parties  acquiesced  in  the  right, 
as  claimed  under  documents  of  such  a 
description,  evidence  of  the  meaning  at 
that  time  assigned  to  the  words  employed 
might,  perhaps,  fairly  arise  from  the  com- 
parison. But  thskt  ground  of  evidence 
wholly  fails  in  the  present  case  for  want 
of  all  proof  how  any  one  of  those  dignities 
was  enjoyed  after  the  life  of  the  original 
grantee.  Scrope,  Earl  of  Wiltakvre,  as  we 
all  know,  forfeited  his  life,  for  treason, 
in  the  reign  of  Henry  4,(a)  and  those 
coming  after  him  might  have  succeeded 
to  the  title;  but  whether  he  succeeded 
or  not  is  a  matter  left  in  entire  doubc. 
We  do  not  find  that  his  issue(&)  suc- 
ceeded to  that  title,  or  was  ever  called 
upon  to  come  into  this  house  by  virtue  of 
it.  I  do  not  deny  that  the  historical  facts 
of  these  several  cases  may  properlj-  and 
reasonably  cast  light  on  the  meanmg  of 
such  documents,  but  their  history  is  traced 
no  further.  There  is  the  most  complete 
absence  of  evidence,  none  with  reference 
to  this  individual  being  produced;  and 
with  regard  to  all  the  other  persons  who 
are  named  in  these  grants,  the  same  utter 
destitution  of  proof  prevails.  There  is, 
then,  really  no  enjoyment  whatever,  no 
exercise  of  rights,  to  illustrate  the  nature 
of  the  grant  io tended  to  be  made. 

I  apprehend  that  it  is  nothing  but  enjov- 
ment  and  exercise  of  right  that  can  properly 
be  taken  into  account  here ;  and  when  I 
am  told  that  some  royal  person  was  advised 
by  his  councillors  to  make  two  different 
grants  on  the  same  d&j,  one  in  one  form 
of  expression  and  one  in  another,  though 
I  should  not  be  able,  perhaps,  to  account 

(a)  He  WAS  beheaded  on  29th  July  1899,  two 
moDths  before  Renry  c'aimed  to  be  king.  See 
above,  p.  682. 

(6)  '*  The  Earl  of  Wiltshire  was  the  eldest  son 
ot  Richard,  first  Lord  Sorope  of  BoltOD,  and 
died,  vitd  patris,  without  issue.  On  the  death 
of  his  father,  Roger  the  second  son  succeeded  to 
the  harony,  which  was  enjoyed  by  the  htirs  male 
of  his  body  for  many  generations.''  Sir  Harris 
Nicolas,  I27n. 


for  that  difference,  it  seems  quite  answer 
enough  for  me  to  say  that  neither  I  nor 
those  who  adduce  it  explain  it  to  your 
Lordships'  satisfaction.  It  is  not  to  be 
assumed  that  good  reason  exists  where 
none  appears.  Great  errors  may  be  made ; 
blunders  or  slips  may  have  entered  into 
the  drawing  up  of  these  solemn  documents. 
Some  motive  must  have  swayed  the  mind 
of  him  who  drew  them,  but  a  motive, 
perhaps,  resting  on  no  principle  of  reason ; 
and  until  it  is  shown  that  there  is  an  enjoy- 
ment under  a  series  of  documents  which 
justly  raise  the  inference  of  a  general  under- 
standing of  the  law  at  that  time  prevail- 
ing, I  apprehend  there  can  be  no  inference 
drawn  to  the  prejudice  of  the  Crown,  or 
for  extending  the  grant  beyond  the 
necessary  meaning  of  its  words. 

While  there  is  no  evidence  of  enjoyment, 
therefore,  under  any  one  of  these  grants, 
this  case  exhibits  the  remarkable  fact  of  a 
long  acquiescence,  from  the  reign  of  Queen 
Mary  to  the  reign  of  the  present  sovereign, 
in  the  non-enjoyment  of  the  dignity.  I 
admit  that  it  cannot  operate  as  an  extin- 
guishment of  right,  nor  as  a  bar  or  an 
estoppel  to  the  claim,  because  I  know, 
that  whenever  a  right  to  a  dignity  exists, 
that  right  may  be  evoked  from  the  silence 
of  ages  by  the  noble  person  entitled,  what- 
ever laches  his  ancestors  may  have  com- 
mitted.(a)  I  do,  however,  submit,  that  it 
is  the  best  possible  evidence  of  the  opinion 
of  the  lawyers  at  that  time,  and  the  con- 
current opinion  of  all  who  acquiesced  in 
an  exclusion  of  so  important  a  description. 

It  appears,  by  the  pedigree,  that  the 
collateral  heirs  male  of  Sir  Edward  Cov/r- 
ienay  were  persons  in  a  highly  respectable 
station  of  life,  fully  coii^)etent  to  havo 
asserted  their  claim  at  that  time.  Can  it 
be  doubted  that  when  Sir  Edwa/rd  Gov/T" 
teiuiy  ceased  to  be  Earl  of  Devon,  the  heirs 
at  luw  (and  we  learn  there  were  four 
sisters,  the  daughters  of  Sir  Hugh  Cowr- 
ienay),  would  have  taken  the  best  advice 
that  could  possibly  have  been  obtained, 
that  they  would  know  how  this  gi*ant 
stood  P  I  have  undoubtedly  a  right  to  say 
that,  when  persons  in  that  station  of  life 
refrain  from  making  a  claim,  tho  case 
differs  very  materially  from  that  of  per- 
sons who  are  in  a  humble  station,  and  who 
may  never  have  had  their  attention  called 
to  the  circumstance  of  their  inheriting 
noble  blood.  It  was  said  that  it  probably 
occurred  in  consequence  of  mistakes  having 
been  made  in  the  published  notes  of  the 
grant  of  this  dignity,  but  I  am  not  aware 
that  this  has  been  stated  in  evidence  before 
your  Lordships,  or  that,  if  such  proof  had 
been  given,  your  minds  could  have  been 
affected  by  it.    I  think  so,  because  the 

(a)  See  above,  p.  690, 
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original  document  would  naturally  have 
been  referred  to ;  and  if  any  copy  contained 
this  mistake,  it  would  not  be  only  because 
the  language  ia  this  particular  part  was 
felt  to  be  immaterial,  and  the  party  was 
satisfied  that  he  had  no  legal  ground  upon 
which  he  could  establish  the  claim. 

There  is  another  important  fact,  namely, 
that  an  annuity  granted,  according  to  a 
frequent  custom  of  those  days,  for  the  sup- 
port of  this  honour,  and  by  the  same  letters 
patent,  was  charged  upon  the  customs  of 
the  Crown,  and  was  to  be  paid  out  of  that 
revenue.  It  was  granted  precisely  in 
the  same  words,  or  rather  in  a  still  stronger 
tone  of  identity,  **  heredibus  mascvlis  pre- 
dictis"  the  grant  itself  being  **  heredibus 
masculis.'*  It  would  be  a  slight  criticism 
on  the  word  **predicti8"(a)  to  say,  if  the 
**  heredibus  masculia  **  was  to  apply  to  heirs 
male,  it  was  unnecessary  to  introduce  the 
word  "predidis  •"  but  that  might  appear  a 
trifling  observation,  because  it  was  not 
unfrequent  to  introduce  tautologous  words 
of  reference  where  they  might  not  be  ne- 
cessaiT  ;  but  your  Lordships  will  not  for- 
get, that  at  that  time  the  customs  were 
hereditary  in  the  Crown,  and  that  by  the 
charge  of  an  annuity  upon  the  customs, 
the  Crown  might  part  with  an^  interest  as 
large  as  it  possessed.  I  will  take  the 
liberty  of  drawing  your  attention  to  the 
charter  of  the  25th  of  Edward  I.,  in  which 
the  King,  making  a  grant  to  the  commu- 
nalty,  uses  this  expression  : 

'*  Saving  to  us  and  our  heirs  the  custom  of 
wools,  skins,  and  leather,  granted  before  by  the 
communalty  aforesaid." 

It  is,  therefore,  precisely  the  same  thing 
(though  it  may  simplify  the  consideration) 
if  it  were  granted  to  be  an  annuity  out  of 
the  demesne  land  of  the  Crown,  perma- 
nently to  the  heirs  male  of  the  grantee  of 
the  dignity.  Now  is  not  that  a  clear  ex- 
position, and  a  true  documentary  exposi- 
tion, of  the  writing  here  interpreted  before 
your  Lordships  P  *^  Heredibus  masculis" 
must  mean  some  particular  set  of  **  heredes 
masculos.**  The  annnit}*^  is  granted  clearly 
to  heirs  male  of  the  body  only(fo)  ;  there- 
fore I  think  it  is  no  illegitimate  argument, 
that  the  dignity  was  intended  to  be  no  more 


(a)  "  This  expression  occurs  in  nearly  every 
patent  of  an  ancient  peerage  upon  record,  be  the 
limitation  what  it  may."  Sir  Harris  Nicolas, 
ISln, 

(6)  "  It  is  submitted  that  this  is  not  a  le^ti- 
mate  construction  of  the  grant  of  the  annmty ; 
but  that,  as  it  was  not  derived  from  lands  or 
tenements,  the  Crown  could  limit  it  to  heirs 
male  collateral  as  well  as  lineal,  aud  that  it  was 
inseparably  annexed  to  the  dignity."  Sir  Harris 
Nicolas^  18211, 


extended  than  the  annuity.  The  persons 
using  the  language  were  competent  to 
understand  the  legal  efl^ect  of  the  language 
were  competent  to  understand  the  legal 
effect  of  the  language  they  employed; 
they  must  have  Imown  the  annuity  was 
so  granted:  it  would  follow,  therefore, 
that  the  dignity  was  to  go  where  the 
annuity  went. 

Lord  Wynford  :  Have  you  any  authority 
for  holding  that  the  grant  of  an  annuity 
from  the  customs  would  be  within  the 
statute  **  de  donis  ?  "(a) 

Attorney  General:  I  am  not  aware  of 
any  authority  of  that  description ;  but 
I  think  I  can  prove  by  that  statute  that 
the  customs  were  hereditary  in  the  Crown. 
There  have  been  many  arguments  raised 
on  the  statute  **de  donis;"  and  there 
would  be  a  great  doubt  whether  that  sta- 
tute can  be  considered  applicable  at  all, 
that  is,  with  a  view  to  the  alienation  of 
dignities,  which  I  hold  to  be  completely 
incompetent  by  the  law  of  England.  The 
words  of  that  grant  are  these : — 

"  Habendum  et  tenendum  nomen  statum  sti- 
lum  titulum  honorem  et  dignitatem  comitis 
Devonie  predicte  cum  omnibus  et  singulis  pre- 
eminenciis  honoribus  et  ceteris  quibuscunque 
hujusmodi  statui  comitis  Devonie  pertinentibus 
sive  spectantibus  prefato  Edwardo  et  heredibus 
suis  masculis  imperpetuum  £t  ulterius  de  ube- 
riori  gratia  nostra  volumus  et  per  prescntes 
coneedimus  prefato  nunc  comiti  quod  idem 
comes  et  heredes  sui  masculi  habeant  teneant 
gaudeant  et  possideant  tam  in  omnibus  et  singu- 
lis parliamentis  nostris  impostenim  tencudis 
quam  in  omnibus  et  singulis  aliis  locis  quibus- 
cunque tales  et  hujusmodi  preeminenciam  digni- 
tatem statum  honorem  et  loca  in  omnibus  quales 
aliquis  antecessorum  dicti  nunc  comitis  antehac 
comes  Devonie  existens  habuit  tenuit  aut  gavisus 
fuit." 

Then  it  goes  on  to  say — 

"  Et  <|uia  crescente  status  celsitudine  ex  conse- 
quent! necessario  crescunt  sumptus  et  onera 
grandiora  et  ut  idem  comes  melius  decencius  et 
bonorificencius  statum  predict!  comitis  Devonie 
ac  onera  ipsius  comitis  iucumbentia  manutenere 
et  sustentare  valeat  de  uberiori  gratia  nostra 
dedimus  et  concessimus  ac  per  presentes  damus 
et  coneedimus  pro  nobis  et  heredibus  nostris 
prefato  comiti  et  heredibus  suis  prftdictis  viginti 
libras  annuas  legalis  monete  Anglie  habendum 
et  percipiendum  annuatim  sibi  et  heredibus  suis 
predictis  imperpetuum  de  parva  custuma  nostra 
infra  portum  nostrum  Londoni  per  manus 
custumariorum  sive  collectorum  custume  pre- 
dicte pro  tempore  existentium  ad  festa  Sancti 
Michaelis  Arcbangeli  et  Pasche  per  equales 
portiones  solvendas  Eo  quod  expressa  meu- 
cio,"  &c. 

(a)  It  was  decided  by  Lord  Hardwicke  in  Earl 
of  Stafford  v.  Bucklet/s^Ves,  sen.  170, 179,  that 
such  an  annuity  is  not  within  the  statute  de  Donis, 
See  also  remarks  of  Chitty,  J.,  In  re  Sir  J". 
Rivett'Camae's  WiU,  80  Oh.  D^  p.  141. 
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Therefore  the  language  is  clearly  snch 
with  respect  to  the  two  grants  as  to  found 
the  argument  I  have  submitted,  that  a 
grant  out  of  the  customs  or  the  hereditary 
revenues  would  be  a  grant  to  a  person  and 
the  heirs  of  his  body,  where  tne  expres- 
sion was  "  the  heirs  inale.** 

LoBD  Ohancellob  :  That,  it  will  be  said, 
admits  of  two  answers;  First,  that  this 
would  be  a  grant  of  this  annuity  to  the 
heirs  male  general ;  that  these  words 
would  give  it  to  the  heirs  male  general, 
to  whom  the  former  part  of  the  grant  had 
been  made,  without  words  of  limitation, 
if  that  is  possible  in  law.  If  that  is  im- 
possible in  law,  then  that  the  construction 
IS,  that  the  grant  of  the  honour  (because 
the  honour  may  go  to  heirs  male  general), 
is  a  grant  to  the  heirs  male  general  with- 
out limitation ;  and  that  the  grant  of  the 
twenty  pounds  out  of  the  petty  customs, 
for  the  sustentation  of  the  said  honour,  is 
a  grant  to  effect  that  object  as  far  as 
the  law  will  allow  the  King  so  to  grant  it; 
for  example,  I  may  hold  an  honour  in 
perpetuity,  and  which  cannot  be  barred 
by  fine  and  recovery.  I  have  only  one 
mode  of  surrendering  an  estate  to  the 
same  uses  as  an  honour,  because  by  law 
I  may  not  create  a  perpetuity  in  that  way. 
There  is  only  one  means  of  doing  it, 
which  is,  by  granting  the  land,  with  re- 
version in  the  Crown,  which  creates  the 
only  perpetuity  known  in  our  law,  if  it  is 
not  done  covenously.  But  supposing  I, 
an  individual,  who  have  no  right  to  claim 
a  perpetuity,  but  can  claim  that  which  is 
incident  to  fine  and  recovery,  obtain  a 
grant  for  my  son  or  my  nephew,  and  I 
wish  to  endow  him  with  a  real  estate  :  the 
Crown  has  granted  a  title  by  way  of  per- 
petuity ;  I  can  give  the  estate  only  sub- 
ject to  fine  and  recovery.  I  give  it  so  far 
as  the  law  will  allow  me,  subject  to  the 
nature  of  the  estate.  So,  supposing  the 
argument  to  be  right,  the  heirs  male  may 
take  the  honour  without  words  of  limita- 
tion. The  Crown  intended  the  honour 
should  be  endowed  with  the  annuitv,  it 
therefore  grants  an  annuity  generally  to 
the  heirs  male,  to  whom  the  honour  would 
go  ;  but  the  law  interferes,  and  will  not 
allow  a  new  kind  of  estate,  namely,  an 
annuity,  to  go  to  the  heirs  male  whatso- 
ever; therefore  the  whole  effect  of  the 
grant  would  be  that  the  Crown  would 
give  it  to  sustain  the  title  as  far  as  the 
law  would  allow. 

Lord  Wtniokd:  Have  you  found  any 
instance  of  the  grantee  of  an  annuity  of 
this  description  applying  to  the  Exchequer 
to  get  the  annuity  paid  P 

AttoriMy  General:  Yery  probably  such 
applications  were  made  in  olden  times; 
but  I  do  not  know  of  any  instanoe. 


LoBD  ChancelIOE  :  There  is  one  instance 
in  more  modem  times  of  such  a  grant: 
the  late  Duke  of  Richmond  was  in  posses- 
sion of  a  grant  from  Charles  the  Second  of  a 
payment  oat  of  coals  brought  into  the  river. 

Mr.  Attorney  General :  And  the  Ormond 
family  in  Ireland,  of  the  butlerage  of 
wines. (a)  I  do  not  mean,  by  a  reference 
to  this  part  of  the  patent,  to  put  this  as 
decisive ;  but  if  it  turns  out,  on  inquiry,  * 
that  this  grant  of  the  annuitv  is  a  grant 
to  the  heirs  male  of  the  body,  then  the 
circumstance  of  the  annuity  being  so 
granted  raises  the  argument  I  have  ven- 
tured to  apply  ;  and  I  do  not  take  notice 
of  the  other  branch  of  the  argument, 
because  I  shall  enter  upon  that  separately. 

1  would  farther  observe  that,  supposing 
there  is  any  mistake  in  point  of  law,  and 
that  the  grant  of  the  annuity  was  only  a 
valeat  quantum  grant,  if  I  may  so  express 
it,  with  a  consciousness  that  the  law 
would  not  permit  it  to  go  in  the  same  line 
as  the  honour 

Lord  Chakcbllob  :  I  would  not  put  it, 
that  it  was  a  mistake,  but  that  the  Crown 
knew,  when  it  was  granting  the  honoar, 
that  it  was  ^[ranting  it  with  the  generality ; 
and  that  it  knew,  when,  granting  the 
annuity,  that  it  was  granting  it  subject  to 
those  incidents  which  applied  to  land. 

Attorney 'General:  I  did  not  intend  to 
use  the  word  mistake  :  but  supposing 
that  the  Crown  had  that  intention,  there 
were  learned  men  in  those  days  advising 
the  Crown  in  regard  to  its  legal  proceed- 
ings, who  were  perfectly  competent  to 
Eut  it  in  a  right  course ;  and  they  would 
ave  taken  care,  I  should  think,  not  to 
raise  an  inference  which  would  allow  of 
doubt.  I  cannot  help  thinking  that  those 
very  great  lawyers  wno  were  living  in  the 
days  of  the  Tudors  would  not  have  left  it 
doubtful  whether  the  Crown  was  doing  an 
illegal  act ;  and  if  there  had  been  such  an 
intention,  going  a  certain  way  with  regard 
to  the  one,  and  only  a  certain  way  with 
regard  to  the  other,  those  very  learned  men 
would,  I  think,  have  taken  care  that  there 
should  not  be  a  different  effect  produced 
by  words  which,  in  respect  of  the  two 
different  subject-matters,  would  have  such 
a  different  operation.  This  leads  to 
another  observation  :  if  there  had  been 
an  intention  to  grant  to  all  the  heirs  male 
of  Hugh  Earl  of  Devon,  the  first  earl  of 
that  name,  there  could  be  no  difficulty  of 
declaring  that  intention,  and  setting  it 
out  clearly  in  the  letters  patent ;  instead 
of  which,  it  is  always  referred  to  Edward 


(a)  Madox,  Baronia  Anglicana,  141fi ; 
Lynches  "View  of  the  Legal  Institations, 
Honorary  Hereditary  Offices,  &c.,  established 
in  Ireland,"  79. 
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as  the  stock  and  the  heirs  male  of  that 
Edward.{a) 

In  the  Inqnisition  post  mortem  on  the 
death  of  the  Earl  of  Devon ,  from  whom 
the  noble  Viscount  claims  this  dignity, 
there  occurs  a  reference  to  this  very  grant 
itself.  I  find  stated,  as  a  part  of  the  pro- 
perty of  which  that  noble  earl  died 
seised, — 

"  Ac  de  et  in  predicto  prato  in  Colyton  pre- 
dicto  vocato  The  Parke  Meadowe  prediieto 
necnon  de  et  in  omnibus  et  sin^lis  predictis 
bonoribus  castris  dominijs  manenjs  terns  tene- 
mcntis  hundredis  redditibus  fcodis  stannarijs 
advocationibus  et  bereditatibus  et  ceteris  pre- 
missis  omnibus  et  singulis  cum  eorum  pertinenciis 
in  forma  predicta  seisitus  existens  diu  ante 
obitum  prefati  nuper  comitis  in  predicta  com- 
missione  nominati  videlicet  vicesimo  octavo  die 
Septembris  anno  regni  ejusdem  domine  Regiue 
nunc  primo  per  literas  suas  patentes  magno 
sigillo  suo  Anglic  sigillatas  datas  apud  Turrim 
Londinensis  eodem  vicesimo  octavo  die  Sep- 
tembris  predicto  anno  regni  ejusdem  domine 
Hegine  primo  et  juratis  predictis  super  cap- 
tionem  hujus  inquisitionis  sub  eodem  magno 
sigillo  Auglie  ostensas  ad  humilera  petitionem 
predicti  nuper  comitis  in  commissione  predicta 
superius  nominati  et  ad  dignitatis  et  gradus  sui 
meliorem  susteutattonem  de  gratia  sua  speciali 
ac  ex  certa  sciencia  et  mero  motu  suis  dedit  et 
concessit  eidcm  Edwardo  nuper  coraiti  per 
uomen  charissimi  consanguinei  ipsius  domine 
Kepine  Edwardi  Courtney  miiitis  comitis  De- 
Youie  filij  Henrici  nuper  marcbionis  Exonie 
defuncti  omnia  et  singula  predicta  bonotes 
castra  dominia  maneria  terras  tenementa  red- 
ditus  advocationes  hundreda  feoda  stannaria  et 
bereditamenta  ac  cetera  omnia  premissa  cum 
eorum  juribuB  membris  et  pertinentiis  quibus- 
cunque.*' 

Then  it  takes  up  the  whole  of  the 
parcels  of  which  he  died  seised. 

(Inter  alia)  '<  habendum  tenendum  et  gauden- 
dum  predictum  parcum  de  Colcomb  predicto 
cum  predicta  mansione  in  eodem  parco  et  pre- 
dicto prato  in  Coliton  predicto  vocato  Le  Parke 
Meadowe  necnon  predicta  dominia  et  maneria 
de  Columpjohn  Paddebroke  et  Toppesbam  pre- 
dictum manerium  et  burgum  de  Kenne  predicta 
dominia  et  maneria  de  Vielston  Beamyortbie 
Cherubeare  Langdon  North  Forde  Soutbe  A  ling- 
ton  et  SkjTjdon  ac  predicta  messuagia  terras 
tenementa  et  cetera  premissa  in  Bampton  et 
Petershaies  Tyverton  alias  Twyverton  Chulme- 
leigh  et  Hunticote  Ilfracomb  Luerleigh  Loser- 
nore  Westhome  et  Newton  Abbott  predictis 
necnon  predicta  opera  stannariorum  Tocata 
Sbelloke  Uolcomb  Collmore  Heathfild  South- 
slade  Dingbridge  Smalcomb  et  Lytelcomb  pre- 
dicta ac  predictas  advocationes  predictarom 
rectonarum  et  ecclesiarum  de  Kenne  Westogwell 
Darlington  Mylton  Damerell  Stokedamerell 
Thoraughleigh  et  Woodleighe    Ac    predictum 

(a)  "  The  precedency  granted  is,  howcTer,  that 
of  any  of  the  ancestors  of  the  grantee  "who  had 
been  £arl  of  DcTon.*'    Sir  Harris  Nicolas,  ISStu 


serviciam  Ticesime  partis  unins  feodi  miiitis 
exeuntis  de  predictis  tenementis  predicti  Petri 
Carewe  miiitis  ac  predictum  annualem  redditom 
viginti  trium  solidorum  et  sex  denariorum  et 
servicia  exeimtia  de  predicto  manerio  de  Chetcl- 
hamptou  predictum  annualem  redditum  novem 
librarum  novem  solidorum  septem  denariorum 
et  unius  obuli  ct  servicia  exeuntia  de  predicto 
manerio  et  parco  de  Darlington  predicto  Et 
predictum  annualem  redditum  quadraginta  soli- 
dorum et  servicia  exeuntia  de  predicto  manerio 
de  Twykebeare  predicta  inter  alia  prefato 
Edwardo  nuper  Comiti  Devonie  in  predicta 
commissione  nominato  et  heredibus  de  corpore 
suo  legitime  procreatis  et  procreandis." 

So  that  one  of  the  documents  put  in  by 
the  claimant  was  this  grant  of  the  annnity 
out  of  the  customs,  the  customs  being 
granted  to  him  and  his  heirs  ;  but  granted, 
among  other  things,  to  the  aforesaid 
Edward,  the  late  Earl  of  Devon,  named  in 
the  said  commission,  and  to  the  heirs  of 
his  body,  lawfully  begotten  and  to  be 
begotten. 

Lord  Wynpord  :  That  is  nothing  but  a 
recital  of  the  former  grant :  it  is  no  new 
grant. 

Attorney  General:  The  foifeited  lands 
of  Hugh  had  come  to  the  Crown ;  and 
the  Crown,  for  the  sustentation  of  the 
dignity,  granted  this  land  To  whom? 
Undoubtedly  to  the  grantees  of  the  dig- 
nity: and  the  Crown  describes  who  the 
grantees  of  the  dignity  were,  in  this  lan- 
guage :— . 

"  Edwardo  nuper  comiti  Devonie  in  predicta 
commissione  nominato  et  heredibus  de  corpore 
suo  legitime  procreatis  et  procreandis." 

It  really  seems  to  me  that,  as  far  as  the 
authority  of  that  document  can  go,  it  is 
conclusive  to  show  the  opinion  of  the 
lawyers  of  that  day,  that  it  was  to  him 
and  the  heirs  of  his  body,  begotten  and  to 
be  begotten,  that  the  dignity  was  known 
to  be  granted. 

I  omitted  one  part,  in  alluding  to  the 
circumstances  adverted  to  in  the  Irish 
cases.  The  first  Earl  of  Cork  and  Orrenj 
had  his  second  son  Leicie  ennobled;  and 
the  intention  there  expressed  was,  that  it 
should  go  as  well  to  the  heirs  male  col- 
lateral as  to  the  heirs  male  of  the  body, — 
**  tarn  de  corpore  quam  a  laiere,**  Was 
that  the  intention  here  P  If  eo,  why  was 
that  not  expressed P  It  was  very  easy; 
the  words  wereat  hand ;  and  yet  here  it 
is,  **  heredibus  suis  mascvMs,"  without  the 
word   **  latere  **{a)  being  introduced,  and 


(a)  "The  passage  cited  by  the  Attorney 
General  occurs  in  the  preamble  to  the  patent  to 
Lewis  Boyle  only,  and  is  not  in  the  preamble  to 
the  patent  to  Roger  Byle  of  the  barony  of 
Broghill.  The  word  'latere'  was  not  intro- 
duced into  the  habendum  of  either  of  those 
instruments."    Sirilarris  Nicolas,  X42», 
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without,  therefore,  those  particxilar  words 
which  would  extend  to  collateral  heirs 
male ;  and  which  would,  therefore,  be  a 
limitation  to  the  heirs  male  of  the  body 
onbr. 

Li  the  course  of  a  discussion  of  this 
nature,  it  is  impossible  not  to  make  fre- 
quent allusion  to  the  very  learned  report 
adopted  by  a  committee  of  this  House  on 
the  subject  of  the  peerage.  One  of  the 
most  learned  men  who  ever  sat  in  a  court 
of  law,  or  in  this  House, (a)  was  very 
instrumental  in  drawing  up  that  report ; 
and  one  of  the  principal  things  he  has 
done  is  to  clear  away  certain  doubts  and 
delasions  which  existed  upon  the  state  of 
law  in  former  times.  The  supposition 
that  there  must  be  precisely  the  same 
course  of  descent  prescribed  for  a  dignity 
and  for  land,  is  one  of  the  first  things  that 
this  report  attempts  to  do  away.  For  this 
is  clearly  established,  as  I  think,  by  the 
authority  laid  down  in  the  work  to  which 
one  of  your  Lordships  alluded, — the  work 
of  Justice  Doderidge, — settled  at  least  by 
him,  the  work  being  originally  composed 
by  a  Mr.  Bird,  but  which  Justice  Doderidge 
afterwards  looked  over,  and  gave  to  it  the 
advantage  of  his  correction.  The  words 
of  Doderidge,  as  given  by  the  report,  are 
these : — 

"  If  a  man  be  created  earl  to  him  and  his 
heirs,  all  men  do  koow,  that  although  be  have 
a  fee  simple,  yet  he  cannot  alien  or  give  away 
the  inheritance,  because  it  is  a  personal  dignity, 
annexed  to  the  posterity,  and  fixed  in  the 
blood/' 

"  Upon  this  language  it  may  be  observed," 
says  the  report, 

"that  such  a  grant,  bein^  confined  to  the 
grantee  and  his  posterity,  is,  in  truth,  a  grant 
only  to  him  and  the  heirs  of  bis  body,  and 
therefore  does  not  resemble  a  grant  of  lands 
in  fee  simple,  which,  according  to  the  law 
of  England,  as  now  long  settled,  would  have 
given  the  land  by  descent  to  any  heirs  of  the 
grantee;  an  observation  which  marks  a  clear 
distinction  between  the  grant  of  a  mere  dignity 
and  the  grant  of  lands."  (6) 

Perhaps  I  may  be  permitted  to  observe 
upon  that  distinction  between  the  eflTect 
of  a  grant  of  a  dignity  and  a  grant  of 
lands,  that  all  the  distinction  is  in  favour 
of  the  more  limited  construction  of  the 
former,  because  it  is  natural  to  suppose 
that  the  whole  estate  in  the  land  is  in- 
tended to  be  i>arted  with,  and  there  is  an 
estate  in  fee  simple  as  long  as  that  land 
shall  form  a  part  of  this  island;  but  in 
regard  to  a  dignity,  it  begins  only  in  the 
imagination,  if  I  may  so  state  it,  of  the 
royal  grantor,  and  lives  in  the  mind  of 
the  noble  grantee.    It  is  a  grant  of  only 


(a)  Lord  Bedesdale. 
(6)  Third  Report,  25. 


so  much  as  the  royal  grantor  was  pleased 
to  grant.  The  dignity  exists  to  the  extent 
to  which  it  is  conferred ;  and  that  may  be 
a  very  good  reason  for  restricting  the 
words  of  the  grant,  but  it  will  be  no  ground 
at  all  for  extending  them;  so  that  here 
Justice  Doderidge  having  used  the  general 
terms,  that  he  had  a  fee  simple,  those 
words  are  qualified  by  the  report,  that 
this  was  only  to  him  and  the  heirs  of  his 
body:  and  so  the  distinction  upon  that 
subject  is  made  clear. 

There  had  been  some  difficulty  in  find- 
ing what  the  law  upon  the  subject  was. 
Mr.  Ciuise's  treatise  on  Dignities  does  not 
state  any  rule  of  law  upon  the  point ;  and 
I  do  not  know  that  it  can  be  found  in  any 
book,  until  this  report  came  out, — the 
result  of  all  the  cases,  and  perhaps  the 
most  learned  and  most  authoritative  text- 
book upon  that  subject  which  has  ever 
been  brought  to  the  notice  of  the  profes- 
sion ;  so  that  when  I  find  tiiis  language 
laid  down,  which  seems  to  make  an  end 
of  the  question ;  for  here  is  a  grant,  not 
to  him  and  his  heirs,  but  to  him  and  his 
heirs  male;  and  unless  the  addition  of 
male,  which  is  plainly  intended  in  a  case 
of  this  sort,  where  there  is  no  exclusion, 
should  make  the  gpunt  more  extensive, 
when  certainly,  if  it  means  anything,  it 
makes  it  less  so,  I  cannot  conceive  why 
this  axiom  of  law  should  not  be  found 
applicable  to  this.  And  the  words  which 
are  to  be  found  at  page  26  of  the  Third 
General  Report  of  the  Lords'  Committees 
on  the  Peerage  express  that  which  appears 
to  me  to  make  it  perfectly  clear  that  this 
claimant  has  not  established  his  right. 

I  was  surprised  that  the  Oa;/or(rcase(a) 
was  not  cited  by  my  learned  friend.  In 
the  latter  part  of  the  reign  of  James  the 
First,  a  questiqu  arose  as  to  the  earldom 
of  Oxford,  granted  to  Avhrey  de  Vere,  and 
also  as  to  the  dignity  of  the  ofiice  of  High 
Chamberlain  of  Engl  and .  Lord  WUUyughhy 
de  Ereshy  claimed  the  chamberlainship  of 
England  as  well  as  the  peerage,  and  he 
established  his  claim  to  be  chamberlain, 
because  he  was  next  heir  of  the  whole 
blood  to  the  last  possessor  of  the  office. 
Eobert  de  Vere,  Earl  of  Oxford,  the  heir 
male  of  the  body  of  the  first  grantee,  also 
claimed  it ;  but  he  failed  in  establishing 
his  claim  to  the  chamberlainship,  because 
he  was  not  heir  general ;  but  he  succeeded 
in  establishing  his  claim  to  the  peerage, 
because  he  was  heir  male  of  the  body  of 
the  first  grantee.  Then,  surely,  any  per- 
son who  is  in  the  situation  of  heir  general 
does  not  therefore  fall  within  the  terms  of 
such  a  grant,  which  are  precisely  the  same. 
The  grant  was  '*hereaibu8  mcLBculis"  in 


(a)  Sir  William  Jones's  Report,  96 ;  Cniiie 
on  Dignities^  o.  4.  s.  13. 
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that  case,  as  it  is  in  this.  Sir  WiUiam  j 
Jo7ies  in  his  report  says : — 

"  This  ensuing  report  in  Parliament  I  received 
from  Lord  Crew,  Chief  Justice.** 

Mr.  Cruise,  in  his  learned  work,  gives 
several  expressions  used  by  Chief  Justice 
Crewe,  which  are  not  given  in  this  report, 
in  which  he  expresses  much  feeling  on  the 
dignity  of  peerage,  connected  with  a  great 
veneration  for  antiquity,  and  there  are  other 
circumstances  giving  remarkable  solemnity 
and  interest  to  the  judgment  then  given 
by  Lord  Chief  Justice  Crewe.  These  facts 
do  not  appear  in  Sir  William  Jones's  re- 
port, who  only  states,  at  p.  96,  the  humble 
petition  of  Lord  WillougJUnj  deErcshy,  and 
the  petition  of  Bohert  Vers,  Earl  of  Oxford, 
is  set  out.  He  then  proceeds  to  give  the 
petition  of  William  Earl  of  Derby  and  the 
Lady  ElizaJjeth  his  wife,  claiming  the  office 
of  Great  Chamberlain  of  England,  in  virtue 
of  the  connexion  of  Lady  Elizabeth  with 
the  family,  which  it  is  not  necessary  to 
refer  to  here.    That  is  followed  by — 

**  the  resolution  delivered  by  Crewe,  Chief 
Justice,  in  Parliament,  concerning  the  earldom 
of  Oxford,  Walter,  Chief  Baron,  Doddridge  and 
Yelvcrton,  Justices,  and  Trevor,  Baron,  advising 
with  him  together  therein.** 

This  case  consisted  of  many  parts;  I 
need  not  go  into  all  of  them,  because  some 
observations  have  no  particular  applica- 
tion here.     He  says : — 

"  Robert  de  Vere,  Duke  of  Ireland  and  Earl 
of  Oxford,  was,  as  the  case  is  put  by  the  Lord 
Willoughbye's  counsell,  undecimo  of  Richard  the 
Second,  by  judgment  upon  an  appeal  in  Parlia- 
ment, and  adjudged  to  forfeit  all  his  castles, 
seigniories,  lands,  tenements,  franchises,  liberties, 
and  all  the  possessions  he  had  when  the  appeal 
began,  in  the  10th  of  Ric.  II.,  saving  rights  of 
intayle,'*  &c. ; 

and  in  the  16th  he  had  a  re-grant.  It 
appears  that  in  the  16th  of  Bic.  2, — 

**  Sir  Awbrey  de  Vere  shewed  intayles  of  land, 
but  none  of  the  dignity ;  yet  the  King  graciously, 
for  that  thev  had  been  earls  of  ancient  times, 
and  beinfir  willing  the  estate  and  name  of  the 
Earl  of  Oxford  (though  it  were  so  that  they 
were  forfeited  by  the  judgment)  should  not 
cease,  but  should  continue  in  future  time,  to  the 
honour  of  the  kings  of  this  realm,  hath  restored, 
given,  and  granted,  by  assent  of  Parliament,  to 
Awbrey  de  Vere  and  his  heirs  male  for  ever, 
the  estate  and  honour  of  Earl  of  Oxford,  and 
in  full  Parliament  he  took  his  ancient  plaoe  and 
did  his  homage.** 

Now,  there  are  the  very  terms  of  this 
grant,  **  hercdibus  mascuUs  suis  in  per- 
petuvm.^*  If  those  words  imported  a  grant 
to  the  heirs  male  general,  the  heirs  male 
general  would  have  remained  entitled  by 
virtue  of  this  grant,  but  it  was  found  by 
the  judges  that  tho  grant  was  to  the  heirs 


male  of  the  hody(a)  of  the  first  Earl  of 
Oxford,  and  in  that  character. 

Lord  Wynford  :  There  were  heirs  male 
ofthebody.(6) 

Attorney  General:  The  heir  male  general 
must  have  been  the  nearest.  I  do  not 
find  the  pedigree  stated;  but  the  only 
way  in  which  the  heir  male  general  could  be 
the  heir  male  of  the  body  would  be  by  the 
intervention  of  some  daughter.  One  ques- 
tion was  whether  it  was  an  ordinance  or 
an  Act  of  Parliament?  and  they  found 
that  it  oould  not  be  held  to  be  a  mere 
ordinance,  because  it  had  been  acted  upon 
in  various  ways(c) ;  but  I  do  not  find  any 
distinction  taken  between  the  construction 
to  be  put  upon  an  Act  of  Parliament  and 
a  patent  creating  a  peerage. 

Pepys :  One  party  there  was  heir  male, 
and  the  other  heir  general. 

Attorney  General:  If  there  is  any  dis- 
tinction between  a  grant  by  Parliament 
and  a  grant  by  the  Crown,  ((£)  it  is,  I  appre- 
hend, m  favour  of  the  heir  general.  It  is 
inquired,  whether  it  is  an  ordinance  or  an 
Act  of  Parliament?    It  is  said, — 

*'In  the  case  in  question,  the  earldom  is 
given,  granted,  and  restored,  by  assent  of  Par- 
liament, to  Awbrey  de  Vere  and  his  heirs  male 
for  ever,  which  is  a  special  limitation  to  the 
males  by  Parliament,  and  out  of  the  ordinary 
rules  of  law ;  for  the  limitation  subsists  by  Par- 
liament, lie  did  homage  to  the  King,  and  was 
placed  by  his  peers  *  in  pleno  parliamento,*  even 
in  the  same  Parliament,  *per  assensum  par- 
liamenti,'  is  as  much  as  by  the  assent  of  the 
King,  lords,  and  commons ;" 

and  so  on.    Then — 

'•  the  charter  of  the  earldom  is  merely  but  an 
exemplification,  and  of  that  nature  it  is  totident 
verbis  of  the  Act.  The  charter  is  dated  after 
the  Parliament  ended ;  for  it  is  dated  the  12th  of 
February,  two  days  after  the  end ;  but  the  earl 
sate  as  earl  in  the  Parliament  of  16  Ric.  IL, 
before  the  charter  was  dated.    Ergo,  not  earl  by 


(rt)  "  The  judges  never  attempted  to  construe 
*  heirs  male  *  into  *  heirs  male  of  the  body*  but, 
from  a  presumed  analogy  between  lands  and 
honours,  they  doubted  whether  the  Crown  could 
grant  a  peerage  to  *  heirs  male.'  They  admitted 
the  validity  of  the  grant  of  the  earldom  of 
Oxford,  because  they  considered  that  it  was 
ratified  by  Parliament.**  Sir  Harris  Nicolas, 
148n. 

(6)  "  Robert  de  Vere,  the  claimant,  was  heir 
male  of  the  body  of  the  grantee.  The  dispute 
was  between  him  and  the  heirs  general  of  tho 
grantee's  body;  not  under  the  patent  of 
16  Ric.  II.,  but  under  a  previous  grant  by  the 
Empress  Maud."    Sir  Harris  Nicolas,  148n. 

(c)  As  to  this  distinction.  Great  Eastern  Bail' 
!  way  Co.  V.  Goldsmid,  9  App.  Cas.  927 ;  Dwarris 
on  Statutes,  7  ;  Report  on  Dignity  of  a  Peer,  1, 
824 ;  Stubbs,  2,  264,  407,  and  585. 

((0  See  NeviUe*M  Case,  above. 
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the  charter,  but  by  the  Act  of  16  Bic  II.,  and 
earl  without  summons.  If  an  ordinance  only 
be  entrod  in  the  Parliament  roll,  and  it  hath  the 
reputation  and  use  of  an  Act  Parliament,  that 
maHes  it  an  Act  of  Parliament." 

Now,  if  there  can  be  any  distinction 
between  an  Act  of  Parliament  and  another 
document,  the  Act  of  Parliament  will  have 
more  force,  and  be  taken  to  be  more 
extensive,  according  to  the  terms  of  it. 
The  grant  of  the  Grown,  by  the  construc- 
tion pnt  upon  it,  was,  that  heirs  male 
meant  heirs  male  of  the  body(a) ;  and  that 
the  descent  to  Lord  WiUoughby,  fui  heir 
general,  though  it  gave  him  the  office  of 
chamberlain,  could  not  give  him  a  right 
to  sit  in  the  House  of  Peers ;  and  the 
Lord  Chief  Justice  reported  to  the 
House, — 

''that,  according  to  the  orders  of  20  and  22 
Martii,  he  and  his  brethren  have  arain  considered 
of  the  title  unto  the  office  of  Lord  Great  Chamber- 
lain, and  that  three  of  them  are  of  one  mind, 
and  two  of  them  of  another ;  wherefore  they  are 
ready  to  deliver  their  oj)inion8  severally,  and 
their  teasons  for  the  same.'* 

Whereupon  Mr.  Baron  Trevor  began, 
and  delivered  his  opinion, — 

'*  that  the  said  office  of  Lord  Great  Chamberlain 
doth  of  riffht  belong  unto  the  Lord  Willoughby  ; 
and  gave  his  reasons  for  the  same." 

Mr  Justice  Yelverton  was  of  the  same 
opinion,  that  it  belonged  to  Lord  Wil- 
loughby,— 

"  as  heir  general  unto  Henry  last  Earl  of  Oxford, 
deceased." 

Mr.  Justice  Doddridge  thought — 
**  that  the  said  office  is  descended  and  doth  belong 
unto  the  heir  general  of  Henry  the  last  Earl  of 
Oxford,  decea^ ;  and  gave  his  reasons  for  the 
same." 

The  Lord  Chief  Justice  delivered  his 
opinion, — 

**  that  the  said  office  of  Lord  Great  Chamberlain 
of  England  is  descended,  and  ought  to  belong, 
unto  the  heir  male  of  Henry  the  last  Earl  of 
Oxford,  viz.,  unto  Robert  de  Vere,  the  now  Earl 
of  Oxford;" 

and  gave  his  reasons  for  the  same.  So 
that  there  is  no  difference  of  opinion. 
The  Lord  Chief  Baron  agreed  in  the  same 
description, — 

"  that  the  said  office  is  descended,  and  ought  to 
belonjy^  unto,  Robert  de  Vere,  now  Earl  of  Oxford, 
as  heir  male  unto  Henry  the  last  Earl  of  Oxford, 
deceased." 

So  that  the  Lord  WiUouahby  had  that 
office  awarded  to  him ;  but  he  had  not  the 
title  and  dignity  of  peerage  here. 

(a)  '*  This  does  not  appear  from  any  part  of 
the  argument."    Sir  Harris  Nicolas,  150n. 


I  apprehend  that  that  rule  of  law,  which 
is  laid  down  in  the  report  of  the  committee 
of  your  Lordships,  is  sanctioned  by  this 
great  case ;  and  that  it  is  the  result  of  a 
^eat  deal  of  most  learned  and  sagacious 
mquiry  upon  the  whole  subject:  and 
altnough  some  of  the  points  raised  in  this 
case  lubve  been  matter  of  great  contro- 
versy, chiefly  owing  to  the  obscurity  of 
facts  and  documents,  I  do  not  think  my 
learned  friends  can  show  anything  to 
militate  against  that  authority,  or  to  dis- 
tinguish the  present  case  from  the  rule  to 
which  that  case  is  to  be  referred.  I  think 
it  was  treated  as  an  anomaly :  how  that 
which  is  an  anomaly  is  to  prevent  the  par- 
ticular word  applying,  I  do  not  see,  unless 
there  is  something  which  makes  one 
anomaly  fit  into  another.  I  take  it  the 
general  rule  is,  that  that  which  has  been 
decided  will  be  presumed  to  prevail. 

Thesie  are  observations  which  it  has 
occurred  to  me  to  submit  in  the  discharge 
of  my  duty  towards  the  Crown ;  the  Crown 
beingbound  to  see  that  no  person  enters 
this  House  without  having  a  legal  autho- 
rity BO  to  do. 

LoBD  Chai^cellob  :  I  have  given  great 
and  anxious  attention  to  the  able  argu- 
ments which  have  been  urged  from  the 
bar  in  this  case ;  and,  undoubtedly,  some 
of  them  have  turned  upon  points  of  law 
which  do  not  arise  in  ordinuy  practice. 
Those  matters  are  presented  to  our  minds, 
some  of  them  for  the  first  time,  and  all  of 
them,  &om  their  importance,  requiring  a 
more  mature  deliberation  than  could  bo 
given  in  the  course  of  the  argument  itself, 
and  during  any  short  interval  which  may 
elapse  between  the  argument  and  your 
Lordships  making  up  your  mind  upon  the 
report  to  be  made  upon  the  subject.  I 
should,  therefore,  merely  stating  my  view 
of  the  importance  of  the  questions,  and  the 
difficulty  I  feel  in  pronouncing  an  opinion 
on  some  parts  of  it,  be  disposed  to  suggest 
the  propriety  of  allowing  time  for  con* 
sidering  to  what  result  we  shall  come  upon 
the  claim  referred  to  us,  and  supported  by 
the  arguments  delivered  at  the  oar. 

The  question  will  undoubtedly  resolve 
itself  entirely  in  a  qnestion  of  law  ;  for  one 
thing  is  agreed  on  all  hands,  the  Attorney 
General  concedinff  to  the  counsel  for  the 
claimant,  that  tne  matter  of  fact  can 
hardly  be  said  to  be  in  controversy.  I 
never  yet  have  seen  any  case  of  pedigree, 
either  in  a  question  of  honours  here,  or  a 
question  of  real  property  at  common  law, 
more  distinctly  made  out  by  evidence 
than  is  the  pedigree  of  the  noble  claimant 
of  this  honour.  He  has  undoubtedly  con- 
nected himself,  by  evidence  to  wmch  no 
exception  is  ofiered,  with  the  first  grantee 
of  the  dignity ;  and  he  has  connected  him* 
self  so  aa  to  make  out  that  he  stands  in 
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the  relation  of  the  heir  male,  not  of  the 
body,  but  heir  male  ffeneral,  as  it  is  called 
more  distinctly  in  the  legal  language  of 
this  country,  or  heir  male  whatsoever,  as 
it  is  called  in  the  language  of  Scotland ; 
the  limitation  as  regards  honours,  being  a 
limitation  to  heirs  male :  and,  as  your 
Lordships  know, the  enjoyment  by  no  small 
number  of  the  peers  existing  in  that  part 
of  the  United  Kingdom  is  under  grants  to 
heirs  male  general  or  heirs  male  whatso- 
ever. 

The  Attorney  General  is  here  to  protect 
the  rights  of  the  Crown,  not  as  the  other 
party,  and  the  only  other  party.  If  that 
were  the  case,  your  Lordships  must  at  once 
perceive  it  would  bo  nugatory  for  the 
Crown  to  apply  to  us  at  all.  The  Crown 
is  here  only  to  protect  its  rights  before 
your  Lordships,  and  to  aid  you  in  protect- 
ing your  own  rights.  The  admission  of 
the  Attorney  General  may  raise  an  infer- 
ence in  your  lordships'  minds,  that  that 
will  turn  out  to  be  the  fact ;  but  it  is 
perfectly  clear  that  his  appearance  does 
hy  no  means  shut  out  your  investigation 
of  that  ]ioint  any  more  than  of  those  points 
on  which  he  has  presented  a  different  view 
of  the  case,  or  prevent  your  coming  to  a 
different  result,  if  you  should  see  tit.  The 
Crown  refers  the  matter  to  your  Lordships 
to  decide,  and  you  are  to  decide  as  having 
an  interest  which  the  Crown  has  not. 
Supposing  your  Lordships  shall  take  the 
same  view  of  the  evidence  of  pedigree 
which  the  Attorney  General  has  done,  what 
will  remain  is  the  question  of  law;  and 
that  arises  specially  on  the  construction 
of  the  grant  of  Queen  Mary,  This  being, 
in  my  mind,  the  only  point  which  requires 
any  great  degree  of  consideration,  I  would, 
with  your  permission,  and  without  ex- 
pressing in  the  lewt  my  own  opinion  upon 
it,  beg  leave  to  move,  that  the  furtner 
proceeding  in  this  case  be  adjourned. 

The  Committee  again  met  on  Thursday, 
the  lObh  of  March ;  but,  on  the  motion  of 
the  Lord  Chancellor,  the  further  considera- 
tion of  the  claim  was  further  adjourned 
to  Monday,  the  14th  of  March. 


Monday,  14th  March  1831. 

Lord  CHANCELLOB(a) :  The  case  which 
stood  over  for  the  consideration  of  your 
Lordships  upon  the  Devon  peerage  is  one 
of  great  moment  in  respect  of  the  rii^hts 
claimed,  of  great  importance  to  the  noble 
claimant,  and  of  considerable  importance 
to  your  Lordships.  It  is  also  of  much 
curiosity  in  an  antiquarian  point  of  view, 
as  matter  of  history,  and  as  touching  the 
parliamentary  constitution  of  the  country  ; 

(a)  Lord  Brougham. 


and  it  is  a  case  of  curiosity,  rather  than 
of  practical  importance,  in  a  legal  point  of 
view.  I  make  this  remark  without  intend- 
ing in  the  least  degree  to  impress  your 
Lordships  with  an  idea  that  you  ought,  on 
that  account,  to  give  it  a  less  attentive 
consideration  than  you  otherwise  would  be 
disposed  to  do  ;  but  the  fact  undoubtedly 
is,  that  while  many  of  your  Lordships' 
decisions  may  be  cited  as  precedents  in  a 
variety  of  other  cases,  and  may  affect  a 
great  mass  of  interests,  your  determination 
in  this,  I  will  venture  to  say,  whichever 
way  you  shall  see  fit  to  decide,  will  probably 
aft'ect  no  other  case  of  an  honour,  and 
certainly  can  affect  no  cace  of  land ;  for 
the  principles  which  govern  this  question 
do  not  at  all  apply  to  the  law  of  real 
property,  (rt) 

The  ordinary  limitations  in  a  patent  of 
peerage  in  this  part  of  the  United  King- 
dom are  well  known.  They  are  of  two 
descriptions  ;  either  the  honours  are 
11  mi  tea  to  heirs  male  of  the  body  of  the 
original  grantee,  the  first  created  peer,  or 
there  is  a  creation  of  what  has  been 
vulgarly  called  a  peerage  in  fee ;  when  I 
say  vulgarly,  I  would  be  understood  to 
include  Westminster  Hall,  for  the  same 
inaccuracy  has  crept  into  the  language  of 
lawyers.    But  it  is,  properly  speaking,  a 

Eeerage  in  fee  tail  general,  in  which  the 
onour  goes  not  to  the  heir  male  of  the 
body,  but  to  the  heirs  general,  the  female 
as  well  as  the  male,  of  the  body  of  the 
grantee.  The  most  usual  way,  as  your 
Lordships  know,  of  creating  this  kind  of 
peerage  is  by  a  writ  of  summons  to  Parlia- 
ment, and  by  a  sitting  in  Parliament. 
Both  summons  and  sitting  must  concur. 
If  a  person  is  called  by  writ,  and  sits,  not- 
withstanding it  has  at  different  times  been 
made  a  matter  of  doubt,  yet  since  the 
great  case  of  the  Barony  of  Clifton,(b) 
decided  by  this  House,  it  may  be  taken  as 
quite  clear  in  law,  that  such  summons  and 
sitting  constitute  a  descendible  barony  in 
fee,  or  rather  in  fee  tail,  and  that  the 
honour  so  created  goes  to  the  heirs  general 
of  the  body,  subject  to  abeyance  where  it 
descends  upon  coparceners.  I  do  not  by  any 
means  intend  to  state  this  as  the  only  mode 
in  which  such  baronies  may  be  created, 
because  the  Crown  has,  undeniably,  the 
power  of  granting  a  peerage  by  patent, 
the  terms  of  which  shall  confer  the  right 
on  the  heir  female  as  well  as  the  heir  male 
of   the    body    of    the    original    grantee. 

(a)  See  above,  p.  697. 

(6)  Clui^e,  177  ;  Collins,  291;  Third  Rq>ort 
on  Dignity  of  a  Peer,  28.  The  resolution  of  the 
House  was  as  follows  :  "That  James  Clifton,  by 
virtue  of  a  writ  of  summons,  and  sitting  iu 
Parliament,  was  a  peer  and  baron  of  the  realm 
and  bis  blood  ennobled." 
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The  more  ordinary  limitation,  as  your 
Lordships  are  well  aware,  is  to  the  heirs 
male  of  the  body,  lawfully  begotten. 

To  the  peerage  in  other  parts  of  the 
United  Kingdom  (I  allude  more  particu- 
larly to  Scotland)  the  same  observation  is 
not  applicable ;  for  there  a  very  ordinary 
form  of  grant  is  not  to  heirs  male  of  the 
body,  or  to  heirs  of  the  body  male  and 
female,  but,  in  the  language  of  the  Scottish 
law,  to  the  heirs  whatsoever,  **  hmredHyus 
quibuscunque ;"  more  frequently  *  *h<B^'ed/ibu8 
maBctdis  quibuscunque*^  the  heirs  general 
or  the  heirs  male  general  of  the  first 
taker(a) ;  the  same  language  in  the  law  pre- 
vailing with  respect  to  real  property  and  to 
honours.  The  Scotch  law  touching  honours 
is  probably  the  same  as  our  most  aDcient 
law  in  tnis  country;  though  that  law 
differs  from  ours  Id  this  respect,  that  what 
has  here  undergone  many  important 
changes  in  the  course  of  ages,  remains 
there  in  viridi  obaervantid  up  to  the  very 
period  of  the  Union ;  and  that  which  was 
parliamentary  law  in  the  reign  of  Queen 
Anne  is  the  law  regulating  honours  in  that 
part  of  the  United  Kingdom  to  this  day ; 
so  that  it  is  a  limitation  under  which  some 
of  vour  Lordships  sit  by  election,  and 
under  which  others,  not  having  seats  in 
yourLordships*  House,  enjoy  their  honours 
and  the  right  of  electing  representative 
peers  at  the  present  day.  In  this  way,  by 
such  form  of  words  and  to  such  line  of 
heirs,  have  these  honours  been  granted, 
surrendered,  and  afterwards  granted  out 
again,  to  different  series  of  heirs,  accord- 
ing to  the  forms  of  conveyance  usual  in 
the  case  of  real  property  as  well  as  dignities 
in  that  part  of  the  kingdom.  Li  aU  such 
cases  the  heirs  general,  that  is  collateral 
as  well  as  direct,  succeed  to  the  titles  and 
to  the  landed  property  ;  sometimes  the 
females  as  well  as  tno  males,  and  in  that 
caBe  the  eldest  alone  of  several  coparceners ; 
or,  as  it  is  called,  the  eldest  daughter  with- 
out division;  but  more  frequently  the 
males  alone. 

That  this  kind  of  limitation  is  no 
novelty  in  England,  that  it  was  at  one 
time  a  limitation  well  known  in  our  prac- 
tice, I  think  may  be  stated  as  a  proposi- 
tion of  fact  clearly  established  by  the  cases 
to  whioh  we  have  been  referred  at  yonr 
Lordships*  bar,  and  by  one  or  two  other 
cases,  still  more  remarkable,  which  Mr. 
Attorney  General  referred  to  in  his  argu- 
ment against  the  claim,  having  by  an  over- 
sight only  partially  cited  them  ;  whereas, 
when  closely  examined,  they  furnish  the 
strongest  authority  in  the  way  of  precedent 
to  support  the  argument  of  the  claimant. 


(a)  Riddeirs  Scotch  Peerages,  1006,1024; 
Lord  Lindsay's  Report  of  the  inon/rofe  Peerage 
Claim,  545. 

o    55360. 


We  may  take  it  for  granted,  without 
going  farther  than  referring  to  the  pas- 
sage in  history  referred  to  by  the  learned 
counsel,  that  Uiere  was  a  creation  in  the 
twenty-first  of  Eichard  the  Second  of  cer- 
tain peers,  nine  in  number,  whose  honours 
were  with  remainder  to  the  heirs  of 
the  body,  all  excepting  that  of  8crope  Earl 
of  WiUshire,  who  was  highly  in  the 
favour  of  the  monarch,  and  sat  in  Parlia- 
ment on  that  creation  once  and  again,  and 
in  whose  case  the  limitation  was  to  * '  heirs 
male  "  general,  collateral  as  well  as  of  the 
body.  From  hence  it  appears  that  this 
was  a  limitation,  which,  though  not  usual, 
was  by  no  means  unknown  in  our  parlia- 
mentary and  constitutional  history.  Upon 
examimng  the  patent  of  8cr(me*8  peerage, 
in  order  to  ascertain  that  there  was  no 
cleric^  error  by  omitting  certain  words 
of  limitation  in  copying  out  or  ingrossing 
that  instrument,  it  appeared,  most  satis- 
factorily, that  no  omission  could  account 
for  the  diversity,  the  form  of  the  clause 
being  quite  peculiar  to  that  creation,  (a)  and 
distinguishing  it  from  all  the  other  eight 
as  plainly  as  Scrope  was  distinguished 
from  the  other  grantees  by  the  superior 
favour  of  his  sovereign.  (6) 

The  question  here  is  upon  the  construc- 
tion of  a  limitation  of  this  description; 
and  I  will  preface  with  some  historical 
remarks  the  few  observations  I  am  about 
to  submit  to  your  Lordships  as  the  ground 
of  the  opinion  I  have  come  to,  after  very 
great  consideration,  and  after  some  litde 
hesitation,  on  the  conflicting  authorities 
to  which  I  am  about  also  to  call  your 
attention.  This  hesitation  is  the  reason 
why  I  premise  these  historical  remarks. 

I  feel  it  necessary  to  say  only  one  word 
upon  the  question  of  fact.  It  is  admitted 
on  all  hands,  candidly  and  explicitly 
admitted  on  Uie  part  of  the  Crown,  that 
a  plainer  proof  of  pedigree,  a  more  con- 
clusive case  in  point  of  fact,  never  was 
presented  to  your  Lordships'  bar  or  to  any 
court.  The  present  claimant  is  to  be 
taken,  then,  as  most  clearly  connected 
with  the  erantee  in  the  reign  of  Queen 
Mary,  and  as  his  heir  male  collateral ; 
not  the  heir  male  of  the  body,  but  the  heir 
male,  or  heir  male  general,  of  the  grantee. 

The  question,  then,  is,  whether  or  not 
he  has  a  right  to  take  this  honour,  granted 
to  his  ancestor,  or  rather  his  cousin-in-law, 
as  his  heir  male  collateral.  The  words  of 
the  patent  I  need  hardly  refer  to,  as  they 
are   in  the    recollection  of  every  one, — 

(a)  The  Priyy  Seal  letter  (found  since  the 
Devon  case)  on  which  the  Wiltes  charter 
passed  agrees  with  the  charter. 

(6)  See  remarks  of  Lord  Granworth,  L.C.,  in 
Montrose  Peerage  Claim,  1  Maoq.  411,  as  to 
the  creation  of  peers  in  21  Richard  2. 

A  A 
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"hmredes  masculos  dkti  comitis  imper- 
pettuim.'*  The  question,  then,  is  this, 
whether,  by  the  law  which  regulates  the 
descent  of  honours,  that  is  to  say,  the 
peerage  law  of  England,  a  grant  to  a  per- 
son and  his  heirs  male  for  ever,  carries 
to  the  cousin  or  collateral  heir  male  the 
honours  so  granted?  Now,  one  or  two 
remarks  may  be  premised  on  the  law  regu- 
lating real  property.  If  an  estate  in  lands 
be  given  by  a  common  person  to  a  man 
and  his  "heirs  male,"  or  to  a  man  and 
his  **  heirs  female,"  that  estate  is  a  fee- 
simple  as  much  as  if  the  grant  were  to 
a  man  and  his  heirs,  without  the  addition 
of  **male"  or  "female:"  it  is  a  general 
grant  as  regards  the  inheritable  quality  of 
it :  no  body  or  bodies  are  specified  out  of 
which  the  heirs  are  to  issue;  and  an 
estate  in  fee  is  created,  the  qualifying 
words  being  rejected.  But  is  clear  and 
settled  law,  that  in  all  grants  by  the 
Crown,  and  not  by  a  common  person,  the 
words  are  to  be  taken  most  strongly  in 
favour  of  the  grantor  and  against  the 
grantee ;  whereas  in  grants  by  a  common 
person  they  are  to  be  taken  most  strongly 
for  the  grantee  and  against  the  grantor. (a) 
It  is,  perhaps,  connected  with  this  prin- 
ciple that  a  grant  by  a  common  person  to 
A.  and  his  heirs  male  shall  be  taken  as  if 
it  were  without  the  addition  of  the  word 
*'  male,**  and  so  give  the  largest  estate 
which  the  grantor  was  capable  of  giving ; 
while,  in  the  case  of  the  Crown,  a  grant  in 
the  same  words  to  A.  and  his  heirs  male, 
shall  be  wholly  void  and  pass  no  estate. 
But  the  principle  must  be  taken,  with  one 
qualification,  as  regulating  the  construc- 
tion of  grants ;  or  rather,  we  may  say,  this 
principle  cannot  be  imported  into  the 
argument  in  the  present  case,  where  the 
subject  matter  of  the  grant  is  an  honour 
created,  not  real  property  bestowed.  "We 
cannot  strictly  say  that  the  Crown  parts 
with  anything  at  all  in  conferring  a 
dignity  ;  and,  therefore,  the  case  of  a 
peerage  is  not  within  the  principle  which 
regulates  the  construction  of  grants  of 
land.  If  the  Crown  is  seised  of  land,  and 
makes  a  grant  of  it,  there  is  no  doubt  that 
by  construing  words  as  words  of  limita- 
tion which  m  the  case  of  a  common 
person  would  be  taken  to  carry  a  fee,  we 
pursue  the  principle  which  requires  us 
always  to  presume  most  strongly  in  favour 
of  the  Crown  and  against  the  grantee,  the 
former  retaining  all  that  the  latter  does 
not  take.  But  in  the  case  of  honours  this 
argument  wholly  fails,  for  nothing  is  lost 
to  the  Crown  which  it  before  possesses, 
however  largely  the  words  are  construed. 
The  honour  did  not  exist  previously  to 
the  grant;  it  came  into  existence  at  the 

(a)  See  above>  p.  887. 


moment  of  the  grant.  In  granting  the 
peerage  the  Crown  is  not  dealing  with 
an  estate  which  actually  existed,  and  of 
which  it  had  the  reversion.  The  bounty 
of  the  Crown,  in  the  very  act  of  giving, 
calls  into  existence  the  thing  granted ;  it 
is  a  creation  rather  than  a  transference. 
The  Crown  is,  indeed,  the  fountain  of 
honour,  but  it  is  a  fountain  wholly  inex- 
haustible ;  it  is  a  fountain  from  which 
honours  may  be  drawn  again  and  again, 
and  yet  as  much  will  still  be  left,  and 
as  much  more  still  be  made  to  flow,  as  if 
nothing  had  issued.  The  person  ennobled 
by  the  Iloyal  grace  and  favour  takes  more 
by  receivmg  a  peerage  to  him  and  his 
heirs  collateral  as  well  as  direct,  than  if 
he  only  took  to  him  and  the  heirs  of  his 
body  ;  but  the  Crown  parts  with  no  more 
— loses  no  more.  The  Crown  still  has  as 
much  power  of  ennobling  as  if  the  grantee 
had  only  taken  the  lesser  honour. 

It  has  been  said,  in  commenting  upon 
the  passage  in  Lord  Coke  touching  descent 
of  lands  and  tenements  granted  te  a  man 
and  his  heirs  male  or  heirs  female,  that 
the  rule  of  succession  existed  only  for 
lands  and  tenements,  and  that  another 
principle  regulated  grants  of  other  things ; 
and  Lord  Coke  proceeds  to  illustrate  this 
with  an  instance  which  it  cannot  be  denied 
applies  in  some  measure  to  the  present 
argument;  for  though  he  does  not  deal 
with  the  question  of  honours  generally, 
yet  he  comes  very  near  it  when  he  refers 
to  arms  and  armorial  bearings,  and  ex- 
pressly distinguishes  their  descent  from 
that  of  lands  and  tenements.  Lands  and 
tenements,  he  says,  do  not  go  to  collate- 
rals; but  it  is  otherwise  touching  arms, 
which  if  the  King  grant  to  a  man  and  his 
heirs  male  without  saying  of  the  body, 
descend  to  collaterals. (&)  But,  indeed,  we 
need  not  resort  to  this  authority  for  the 
purpose  of  showing  how  difibrent  the  rules 
of  limitation  are  with  respect  to  hononrs 
and  real  estates.  If  the  Crown  grants 
land  to  a  man  and  his  heirs  male,  nothing 
at  all  passes ;  but  surely  it  never  can  be 
contended  that  the  grant  of  an  honour  to 
a  man  and  his  heirs  male  is  wholly  void. 
It  may  give  a  fee  tail  only,  or  it  may  give 
more,  but  something  it  does  pass. 

I  have  referred  to  the  grant  of  certain 
peerages  in  the  twenty-first  year  of  Ihe 
reign  of  Richard  the  Second.  It  is  very 
material  to  call  your  Lordships'  attention 

(a)  For  a  contrast  between  the  rules  of  the 
Common  Law  and  the  rules  as  to  dignities,  see 
Collins*8  Precedents,  64.  "  Men  have  been  too 
apt  to  forget  the  difference  between  land  honours 
and  titular  honours,  and  to  attribute  some  of  the 
properties  of  titular  honours  to  land  hononrs, 
and  of  land  hononra  to  titular  honours.'^ 
Madoz's  Baronia  Anfflicana,  8. 

(6)  Co.  Litt.  27a. 
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to  this,  a8  connected  with  a  proposition 
which  has  not  been  at  all  dispnted  at  the 
bnr,  a  proposition,  indeed,  which  it  would 
hardly  become  the  Crown  officers  to  dis- 
pnte,  that  the  powers  of  the  Crown  in 
granting  honours  cannot  be  limited,  (a) 
There  is  evidently  nothing  whatever  in 
reason  against  the  general  Imitation  which 
includes  collaterals.  It  can  hardly  be  said 
to  be  a  larger  grant  to  give  to  a  man  and 
his  "heirs  mcSe  general,"  than  to  grant 
to  a  man  and  the  "heirs  of  his  body," 


(a)  This  proposition  has  been  questioned  in 
many  cases.  "  The  Crown  may  grant  a  dignity 
uitra  vires.**  Campbell,  L.C.,  in  the  Berkeley 
Peerage  Claim,    Proceedings,  3,  108. 

<*  It  is  now  fully  settled  that  the  law  of  the 
peerage  of  England  depends  entirely  on  usage, 
both  as  to  the  power  of  the  Crown  and  as  to 
any  claim  that  may  be  made  by  a  subject.  It 
has  been  solemnly  decided  by  your  Lordships, 
in  the  exercise  of  your  unquestionable  jurisdic- 
tion, that  the  Crown  cannot  create  a  peerage  for 
life,  with  a  right  to  sit  in  the  House,  and  the 
ratio  decidendi  was  that  no  instance  could  be 
adduced  of  a  peer  sitting  in  this  House  in  right 
of  a  peerage  granted  for  life  only."  Lord 
Campbell,  £C.,  in  the  Berkeley  Peerage  Claitn, 
8  H.  L.  79. 

See  also  the  Wiltes  Peerage  Claim,  4  E.  &  I., 
126;  Cope  ▼.  De  La  TFarr,  L.B.  8,  Ch.  982  ; 
and  the  Buckhurst  Peerage  Case,  2  App.  Cas.  I. 
In  the  first  of  these  cases.  Lord  Chelmsford  said, 
"  The  question  then  presents  itself  in  the  simplest 
and  clearest  manner,  whether  it  is  competent  to  the 
Crown  to  give  to  a  dignity  a  descendible  quality 
unknown  to  the  law,  and  thereby  to  introduce  a 
new  species  of  inheritances  and  succession.  The 
question  put  in  this  way  seems  to  answer  itself. 
The  Crown  can  have  no  such  power  unless  there 
is  something  so  peculiar  in  a  dignity,  so  entirely 
within  the  province  of  the  Crown  to  mould  it 
and  its  pleasure,  that  a  limitation  void  as  to 
every  other  subject  of  grant  is  good  and  valid  in 
the  creation  of  a  peerage.  No  one  has  pushed 
the  argument  to  this  extravagant  length,  and 
yet,  if  any  one  limitation  which  the  law  pro- 
hibits in  the  grant  of  property  may  be  applied 
by  the  Crown  to  the  grant  of  a  digmty,  it  is  diffi- 
cult to  see  how  you  can  stop  snort  of  holding 
that  diere  is  no  restriction  upon  the  Crown^ 
establishing  any  order  of  succession  to  a  digmty, 
however  novel  and  extraordinary."  In  the 
Buckhurst  Peerage  (above;  p.  20)  Lord  Cairns 
said,  "  I  also  will  remind  your  Lordships,  with- 
out referring  at  length  to  authorities  upon  the 
subject,  that  with  regard  to  peerages  it  is  the 
well  established  and  constitutional  law  of  the 
country  that  a  peerage,  partaking  of  the  qualities 
of  real  estate,  must  he  made  in  its  limitations  by 
the  Crown,  so  far  as  it  is  descendible,  descendible 
in  a  course  known  to  the  law,  and  that  in  the 
descent  of  peerages  there  cannot  be  introduced 
variations  or  alterations  in  the  ordinary  law 
with  regard  to  descent;  and  by  a  parity  of 
reasoning,  there  cannot  be  introduced  provisos 
or  conditions  controlling  and  moulding  the 
descent  of  a  peerage  in  a  manner  different  from 
that  in  which  tlie  real  estate  can  be  made  to 


female  as  well  as  male.  On  the  contruy, 
there  seems  to  be  a  greater  restriction 
upon  the  course  of  the  descent,  a  greater 
control  over  the  course  the  honours  shall 
take,  in  the  former  case  than  in  the  latter. 
If  the  Crown  grants  a  barony  by  a  writ  of 
summons  and  the  person  sitting  in  Parlia- 
ment, or  by  words  expressly  giving  a  fee 
tail  general,  it  shall  go  to  a  man  and  the 
heirs  of  his  body,  female  as  well  as  male. 
In  two  descents  it  comes  to  a  female,  who 
marries;  and  then  another  family,  not 
contemplated  by  the  Crown,  takes  the 
honour,  and  is  ennobled.  In  the  next 
descent  it  comes  a^ain  to  a  daughter; 
that  daughter  marries  a  man  of  a  third 
family,  not  before  noble  in  an^  of  its 
branches.  The  honour  thus  ^ts  mto  this 
different  family,  connected  with  the  origi- 
nal mkutee  onl^  through  the  daughter; 
and  tne  same  thing  may  happen  again  and 
again,  and  every  time  there  is  a  failure  of 
males,  till  at  last  it  gets  to  such  an  im- 
measurable distance  from  the  original 
family,  that  all  sight  of  the  stock  intended 
to  be  ennobled  is  lost;  all  control  over  th*^ 
course  of  the  descent  is  gone.  The  most 
base  and  ignoble  blood  may  be  raised  to 
the  highest  dignities.  Nay,  the  issue  of 
felons  convict  and  of  traitors  attainted 
may  become  noble.  Aliens,  even  alien 
enemies,  without  regard  to  race  or  country 
or  religion,  may  all  become  the  stock  of 
British  honours,  and  give  from  their  loins 
members  to  our  peerage. 

But  it  is  very  different  with  the  case  of 
honours  limited  to  heirs  male  in  the  way 
contended  for  by  this  claimant.  There 
the  probability  of  the  honour  being  carried 
out  of  the  family  of  the  original  grantee  is 
much  more  remote ;  the  course  of  descent 
is  far  more  under  control ;  and  the  security 
much  greater  that  the  original  purpose  of 
the  grant  in  the  ennobling  of  the  original 
grantee's  blood  shall  be  answered ;  for  no 
one  can  take  who  is  not  connected  with 


descend  according  to  the  law  of  the  country.  I 
will  refer  your  Lordships  to  one  very  recent 
instance  in  which  the  whole  of  this  question 
was  considered;  I  mean  the  Wiltes  Peeraae 
Case,  in  which  it  was  clearly  laid  down  by  the 
Committee  for  Privileges  of  your  Lordships' 
House,  and  the  report  was  confirmed  by  Uie 
House,  that  the  Crown  cannot  give  to  a  grant 
of  a  dignity  or  honour  a  quality  of  descent 
unknown  to  the  law."  See  also  Lord  Lynd- 
hurst's  speech  on  the  Life  Peerage  Question, 
Feb.  7,  1856,  Macqueen's  Report,  14. 
Lord  Lyndhurst,  in  the  Perth  Peerage 
Claim,  2  H.  L.,  p.  906,  said  "If  an  estate  be 
limited  by  a  snl^ect  to  a  man  and  his  heirs  male, 
that  estate  is  not  an  estate  taU,  but  an  estate  in 
fee ;  but  if  it  be  a  limitation  of  a  peerage,  it  has 
been  decided  as  in  the  case  of  the  Earldom  of 
Devon,  that  such  a  limitation  is  valid.  The 
estate  is  not  an  estate  within  the  statute  de 
Donis,  bat  a  fee  with  a  qualified  descent." 

A  A  2 
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him  by  males,  and  by  males  only,  so  that 
the  exclasion  of  all  ignoble  and  attainted 
and  alien  blood  is  certain. 

So  much  for  the  reason  of  the  case  as 
regards  the  powers  of  the  Crown.  As 
regards  authorities,  I  will  advert  particu- 
larly to  the  view  taken  in  a  book  which  I 
sent  for  during  the  argument,  recollecting 
something  of  its  doctrine  as  treating  on 
the  subject ;  I  mean  Judge  Doddridge  6 
work  upon  the  Law  of  Honours.  It  is  there 
laid  down,  that  the  Crown  may  grant(a) 
a  barony  for  life,  or  even  pour  autre  vie ; 
the  Year  Book.  9  Heti.  6,  is  referred  to ; 
and  although  it  is  most  likely  that  a  barony 
pour  autre  vie,  which  was  not  unknown  in 
old  times,  was  commonly  granted  to  the 
son,  living  the  father,  so  as  to  have  the 
operation  of  the  writs  now  issued  for 
calling  up  the  eldest  son  to  this  House, 
living  the  father,  which  gives  a  barony 
extinguishable  by  merger  at  the  father's 
decease ;  yet  it  is  to  be  observed  that 
there  is  no  restriction  whatever  in  the 
book  to  riuch  kind  of  grants ;  but  it  is 
dlHtinctly  stated  to  be  in  the  power  of  the 
Crown  to  grant  a  barony  "  -pour  autre  vio," 
that  is,  the  grantee  might  be  a  stranger  to 
the  "  cestui  que  t'iV,'*  and  cease  to  be  noble 
on  his  decease.  A  singular  state  of  things 
certainly,  and  an  extraordinary  kind  of 
honour,  and  yet  perfectly  consistent  with 
some  analogies  in  our  Jaw,  not  only  as 
affecting  the  tenure  of  property,  but  the 
enjoyment  of  other  rights  closely  resem- 
bling dignities  ;  for  absurd  as  it  may  seem 
that  a  man  should  so  hold  his  honours  as 
not  to  know  whether  he  is  noble  or  ignoble 
till  he  sends  to  learn  whether  or  not 
another  is  alive,  and  that  he  who  in  the 
morning  was  a  peer  should  become  a  com- 
moner before  night  fell,  and  be  capable  of 
giving  a  vote  in  your  Lordships'  House  at 
one  part  of  a  sitting,  and  not  at  another, 
there  is  a  cognate  matter  in  which  the 
same  absurdity  exists  by  clear  and  un- 
doubted law.  The  right  of  voting  for 
members  of  the  other  House  of  Parliament 
may  be  held  pour  autre  vie;  it  may  depend 
upon  the  continuance  of  another's  life 
wnether  I  can  vote  at  an  election  or  no ; 
and  1  may  be  entitled  to  give  my  vote  at 
the  opening  of  the  poll,  and  not  at  its 
close.  Such  anomalies  are  the  result  not 
of  any  inherent  incongruity  in  the  prin- 
ciples from  which  they  flow,  but  are  the 
necessary  consequence  of  having  general 
rules ;  and  they  beset  almost  all  parts  of 
the  law  in  every  country. (6) 

Of  the  Crown's  exercise  of  the  power 
now  contended  for  by  the  claimant  in- 
stances have  been  cited ;  but  I  come  now 


(a)  See  39  &  40  Vict  c.  59.  ss.  6,  41. 
(6)  See  above,  p.  692. 


to  mention  those  two  remarkable  caees, 
stronger  than  any  referred  to  at  the  bar, 
I  mean  the  grants  of  8th  February,  in  the 
third  of  Charles  the  First ;  the  one  being 
the  creation  of  the  Varony  of  BroghiU,  and 
the  other  the  creation  of  the  barony  of 
Bandon  Bridge,  (a)  They  are  both  in  the 
same  words  as  regards  the  granting  part, 
and  those  words  are  the  same  in  the  grant 
now  under  consideration,  **h(Bredibu8ma8' 
cults  imperpetuum.**  Thus  far  they  are  very 
important,  as  adding  two  instances  of 
modern  date  to  the  older  ones  of  such 
patents.  But  one  of  them  points  out  dis- 
tinctly the  sense  in  which  those  words 
were  used,  for  its  preamble  expressly  sets 
forth  the  object  which  the  Crown  had  in 
making  the  grant ;  it  states  : — 

"  Our  wish  being  that  the  grantee  should  hold 
the  same  honour,  Ita  ut  alumnas  honoris  in 
pubertate  sua  jamquam  factus  ad  omnia  honoris 
studia  provectiori  etate  stimuletur  et  gratam 
recordationem  munificencie  nostrse  erga  ipsum 
et  faroiliam  suam  perpetuo  conservet  eundem- 
que  honorem  non  solum  dicto  Ludovico  et  here- 
dibus  masculis  de  corpore  suo  verum  etiam 
omnibus  heredibus  masciUis  tarn  de  corpore  quam 
a  latere  dicti  comitis  permausuram  volumus. 
Sciatis  igitur  quod  nos,"  &c. ; 

Therefore,  in  plain,  direct,  and  explicit 
terms,  the  grant  declares  that  its  object 
was  to  carry  the  honour  not  only  to  the 
heirs  of  the  body,  but  to  the  heirs  col- 
lateral. 

If  it  had  stopped  here,  and  if  the  opera- 
tive part  of  the  grant  had  followed  in  the 
same  words,  specifying  heirs  male  de 
latere  as  well  as  de  corpore ,  there  would 
have  arisen  a  strong  argument  in  favour 
of  the  construction  urged  against  the 
claim,  and  the  case  would  have  signally 
aided  Mr.  Attorney  GeneraVs  argument, 
which  rested  on  the  supposition  that  the 
honours  were  granted  by  words  similar  to 
those  of  the  preamble.  But  your  Lord- 
ships will  now  see  how  this  patent  makes 
all  the  other  way  when  I  read  the  opera- 
tive part  of  the  instrument,  for  the  inten- 
tion itself  being,  from  the  preamble,  so 
plain  and  clear  that  he  who  runs  may 
read,  it  being  manifest  that  the  Crown 
intended  the  honours  to  descend  npon  col- 
laterals as  well  as  upon  direct  descendants, 
how  did  the  lawyers  of  those  days,  very 
considerable  men,  as  you  are  well  aware, 
advise  the  Crown  to  efl'ectuate  that  inten- 
tion? What  words  did  they  employ  for 
accomplishing  the  declared  purpose  of 
carrying  the  peerage  to  the  collaterals  as 
well  as  to  the  issue  of  the  grantee  P 

**  Habendum  et  tenendum  eundem  statum 
gradum  titulum  nomen  et  honorem  baronis  de 
Bandonbridge  prefato  Ludovico  Boyle  et  here- 

(a)  See  above,  p.  717. 
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dibus  masculis  de  corpore  suo  legitime  procre- 
andis  imperpetuum.  Et  pro  defectu  talis  exitus 
eundem  honorem  stiluni  et  titulum  baronis  de 
Baodonbridge  ad  heredes  nuuculoa  de  corpore 
dicti  Ricard'  Comitis  Corkagensis  remanere  et 
derivari  volomos  eundemque  honorem  stilum 
statum  gradum  tituliun  baronis  de  Bandonbridge 
in  defectu  exitus  mascuU  de  corpore  dicti  Ludo- 
yici  heredibus  masculis  de  corpore  dicti  Comitis 
Corkagensis  damus  concedimus  et  confirmamus 
per  presentes  et  pro  defectu  talis  exitus  predic- 
tum  honorem  esse  et  remanere  rectis  hbbbdibus 

MASCULIS  DIOTI  COMITIS  IMPBRPETUUM  J*' 

the  veiy  words  of  the  Devon  limitation. 

I  cannot  conceive  a  stronger  case  to 
show  that  these  words  in  law,  as  far  as 
this  remarkable  precedent  goes,  and  an  far 
as  the  authority  of  the  law  advisers  of  the 
Crown  in  such  matters  could  go,  convey 
the  right  to  the  hevrs  male  coUateral  of  the 
grantee.  We  have  no  declaration  of  in- 
tention in  the  preamble  of  the  Devon 
patent ;  but  we  nave  the  same  words  in 
the  granting  part,  and  these  must  be  con- 
strued here  as  the  preamble  of  the  Bandon 
Bridge  patent  distinctly  and  expressly  de- 
clares they  are  intended  to  be  construed 
there.  Every  rule  of  construction  requires 
this. 

I  have  so  far  gone  througli  this  case  as 
to  have  arrived  at  a  conclusion  favourable 
to  the  claim,  unless  it  can  be  displaced  by 
any  opposing  authority  or  conflicting  de- 
cision. I  come  then  to  consider  what  had 
appeared  at  one  time  to  bear  unfavourably 
upon  the  argument ;  I  mean  the  case  in 
Sir  WUUam  Jones's  reports.  When  this 
case,  hoiy^ever,  is  examined  with  attention, 
it  assumes  a  very  different  aspect,  as  I 
think  you  will  presently  see,  and  I  am 
happy  to  know  that  in  coming  to  this 
conclusion,  which  I  have  only  arrived  at 
after  some  hesitation,  I  have  the  concur- 
rence of  my  noble  and  learned  friend, (a)* 
who  has  given  great  attention  to  the  whole 
question.  I  allude  to  the  case  o£  Aubrey 
de  Vere,(b)  mentioned  in  the  note  to  Oo. 
Liu.  27b,  and  discussed  at  length  in 
W.  Jones,  100.  It  arose  upon  the  petition 
of  Bir  Aubrey  de  Vere,  and  is  fully  con- 
sidered in  the  case  of  the  Earl  of  Derby 
and  Eliaaheth  his  wife.  The  material  part 
of  the  report  is  tiie  resolution  of  the  judges, 
delivered  by  Lord  Chief  Justice  Crewe^ 
concerning  the  earldom  o(  Oxford,  in  which 
it  is  stated  he  was  assisted  by  Walter,  Chief 
Baron,  Doderidge  and  Yeherton,  Justices, 
and  Trevor,  Baron,  advising  with  him.  He 
lays  it  down  in  rather  unmeasured  terms 
that  the  question  being  one  of  peerage,  the 
grant  was  by  assent  of  Parliament  to  Sir 

(a)  LordWynford. 

(6)  Earl  of  Oxford.  The  case  b  fully  re- 
ported in  Appendix  Vll.  to  Sir  Earns  Nicolas's 
report  of  the  Devon  ease. 


Aubrey  de  Vere  in  the  seventeenth  of 
Richard  the  Second,  and  his  heirs  male 
for  ever,  of  the  estate  and  honour  of  Earl 
of  Oxford,  and  that  in  fall  Parliament  he 
took  his  ancient  place  and  did  his  homage. 
He  says  in  one  part  of  the  case  that  the 
earldom  was  panted  and  restored  by 
**  assent  of  Parliament "  to  Aubrey  de  Vere 
and  his  heirs  male  for  ever.  He  says  that 
the  right  subsists  by  force  of  the  statute ; 
that  the  grant  to  a  person  and  his  heirs 
male  general  could  only  be  under  the 
authority  of  an  Act  of  Parliament,  and 
there  are  one  or  two  other  parts  of  his 
judgment  to  the  same  effect.  The  autho- 
rity of  this  learned  judge  being  felt  to  be 
of  great  weight,  the  more  especially  as  he 
appears  to  have  been  assistea  by  no  less  a 
juage  than  Mr.  Justice  Doderidge,  the 
necessity  of  well  considering  the  import 
and  bearing  of  what  he  has  laid  down, 
occasioned  me  to  beg  that  your  Lordships 
would  postpone  for  some  days  the  final 
determination  of  the  question.  I  have 
accordingly  examined  the  matter  fully, 
and  one  or  two  observations  will,  I  think, 
show  your  Lordships  that  my  noble  and 
learned  friend  is  justified  in  the  conclusion 
to  which  he  had  come  before  our  last 
meeting,  and  in  which  I  entirely  concur, 
namely,  that  the  remark  of  Lord  Crewe  is 
not  well  founded. 

In  the  first  place,  it  is  not  immaterial  to 
observe  that  the  passage  in  the  report  is 
not  the  princix)al  point  in  the  case,  but 
only  in  the  nature  of  an  obiter  dictumh. 
The  principal  point  argued  appears  to  be 
whetner  a  certain  document  or  instru- 
ment in  Bicluird  2's  time  shall  be  taken 
to  be  an  ordinance  of  Parliament.  This 
point  is  made  the  subject  of  much  argu- 
ment, and  no  one  can  quarrel  with  the 
decision  to  which  the  judges  came  upon 
it.  Secondly,  the  judgment  upon  the 
question  submitted  to  them  is  most  cor- 
rect; of  this  there  cannot  be  the  least 
doubt.  Upon  whatever  grounds,  they 
came  to  a  sound  conclusion,  and  ^ave  the 
dignity  to  the  right  person,  excluding  the 
individual  who  was  not  entitled.  Now 
the  result  or  judgment  is  all  that  the 
judges  consulted  by  this  House  were 
answerable  for.  The  arguments  of  the 
learned  Chief  Justice  who  delivered  that 
judgment  are  to  be  taken  as  his  ovm,  and 
not  as  those  of  his  brethren.  Mv  noble 
and  learned  friend  reminds  me  of  nis  own 
case.  It  is  the  practice,  your  Lordships 
know,  for  the  Chief  Justice  of  the  Common 
Pleas,  being  a  commoner,  when  the  Chief 
Justice  of  the  King's  Bench  is  a  peer,  to 
deliver  the  opinion  of  the  judges  to  this 
House.  And  my  noble  and  learned  friend 
observes  that  in  so  doing  he  used  to  give, 
with  his  own  reasons,  the  conclusion  to 
which  he  and  his  brethren  had  come.    I 


749] 


Devon  Peerage  Clavm,  1831. 


[760 


well  recollect  my  Lord  TenterdeUt  before 
he  was  made  a  peer,  giving  the  opinions 
of  the  learned  judges  once  and  again  in 
the  Queen's  case,  and  expressly  stating 
that  he  alone  was  to  be  considered  answer- 
able for  the  reasons  and  illustrations  with 
which  he  accompanied  the  opinions  of  the 
judges  adyising  this  House. (a) 

The  next  observation  I  have  to  make  is 
with  respect  to  the  facts  of  the  Oxford 
case(?>)  under  consideration,  for  a  reference 
to  them  is,  as  you  will  find,  most  material. 
Your  Lordships  know  that  the  reign  of 
Richard  2  was  one  of  the  most  turbu- 
lent and  disgraceful  periods  of  our  his- 
tory, when  each  succeeding  Parliament, 
as  the  position  of  the  monarch  and  his 
barons  changed,  regularly  set  aside  what 
had  been  done  by  the  Parliament  before, 
and,  in  reversing  the  proceedings  of  its 
immediate  predecessor,  restored  and  re- 
enacted,  upon  the  same  principle,  all  that 
had  been  clone  by  the  last  Parliament  but 
one.  Thus  the  Bake  of  Oloitcester^s  party 
having  got  possession  of  the  King's  per- 
son, and  usurped  his  Broyol  authority  by 
means  of  a  commission,  were,  after  some 
time,  defeated  in  their  turn,  and  all  their 
prooeec^gs  and  those  of  their  Parliament 
were  reversed  by  a  meeting  of  great  men 
of  De  Vere*8  party,  including  the  Chief 
Justice  and  other  judges,  at  Nottingham, 
who  all  pronounced  the  commission  of 
Gloucester  8  party  void.  The  favourite, 
before  created  Earl  of  Oxford,  was  then 
made  Duke  of  Ireland;  and  afterwards, 
the  Duke  of  Gloucester  and  his  faction, 
in  a  tumultuous  manner,  came  to  the 
Parliament,  threw  down  their  gauntlets 
against  the  favourite,  by  way,  I  suppose, 
of  commencing  worthily  a  judioifibi  pro- 
ceeding ;  and  after  a  violent  struggle, 
more  worthy  of  a  lawless  mob  than  a 
court  of  law,  appealed  him  and  his  asso- 
ciates of  treason  for  the  Nottingham  reso- 
lution. By  way  of  securing  justice  in  the 
trial  of  this  appeal,  the  peers  present 
began  by  taking  an  oath  that  they  would 
find  for  the  appellant,  that  is,  that  they 
would  at  all  events  convict  the  parties 
accused.  The  question  being  one  of  life 
and  death,  and  of  forfeiture  of  all  pro- 
perty, and  of  attainder  of  blood,  those 
venerable  judges,  who  hod  to  decide 
whether  or  not  the  men  should  be  hanged, 
and  their  issue  disinherited,  all  took  an 
oath  to  find  them  guilty ;  and  having  thus 
qualified  themselves  for  the  impartial 
exercise  of  their  hi^^h  jadicial  functions, 
proceeded  therein  with  the  most  religiouB 
regard   to  the  oath  thus  taken.     They 


(a)  The  Queen**  case,  2  Bro.  and  B.,  p.  285. 

(6)  Sir  W.  Jones,  107.  See  as  to  this  case 
the  remarks  of  Lord  Chelmsford  in  Wilted  Peer^ 
age  Claim,  L.H.  4  E.  &  L  p.  158. 


seem  to  have  been  resolved  that,  as  honest 
men,  they  should  not  add  perjury  to  in- 
justice ;  but  having  taken  an  oath  to  do 
wrong,  they  should  do  as  they  had  sworn. 
Accordingly,  certain  peers  were  attainted 
by  their  judgment,  mcluding  Aubrey  de 
Vere,  Earl  of  Oxford.  Now  it  does  not 
appear  by  very  clear  evidence  what  the 
limitations  were  of  the  honours  he  then 
enjoyed ;  but  this  is  plain  that  some  years 
afterwards,  in  the  16th  of  BicTiard  II., 
another  proceeding  took  place,  and  the 
other  party  having  the  upper  hand,  they 
restored  in  blood  several  of  those  peers 
who  had  been  thus  deprived  of  their 
honours,  passing  an  Act,  which,  though 
I  have  not  here  my  note  of  it,  I  recollect 
professes  to  restore ;  the  first  word  in  the 
operative  sentence  on  the  Boll  of  Parlia- 
ment being  **  restitut.'\a) 

The  Act  proceeds  upon  the  recital  of 
the  attainder  which  had  taken  place  five 
years  before,  and,  in  fact,  does  no  more 
than  reverse  that  attainder  as  far  as 
regards  Be  Vere,  Now  it  is  remarkable 
that  this  is  the  whole  foundation  for  what 
Lord  Chief  Justice  Crewe  says,  that  this 
grant  of  peerage  was  by  "  assent  of  Par- 
liament."(6)  There  is  certainly  not 
another  word  to  show  that  the  Act  of 
the  16th  of  Bic.  2.  enabled  the  Crown  to 
grant  a  peerage  with  such  limitation ; 
and  I  would  ask  your  Lordships,  if  any- 
thing in  the  words  I  have  referred  to  jus- 
tifies the  statement  that  on  Act  of  Parlia- 
ment was  necessary  so  to  enable  the 
Crown.  In  one  sense,  indeed,  the  Chief 
Justice  is  quite  right.  An  Act  of  Parlia- 
ment was  necessary  to  enable  the  Crown 
to  ennoble  De  Vere,  because  a  former  Act 
of  Parliament  had  attainted  him,  and  the 
Crown  could  not  restore  him  in  blood,  so 
as  to  make  him  capable  of  taking  honours, 

(a)  "  Le  Roy  ad  de  sa  grace  especiale  restttut, 
done,  et  grante,  par  assent  da  Parliament,  al  dit 
S'  Aubrey  le  noun,  title,  estat,  et  honour  a  dit 
S'  Aubrey  et  ses  heir  madles  a  toutz  jours,  et 
luy  fist  Count  d*Ozenford  en  plein  parlement." 
Rot,  Pari,  3,  808. 

(6)  "  The  meaning  of  the  words  *  assent  of 
Parliament '  in  relation  to  the  creation  of  peers 
is  a  point  of  considerable  importance.  The 
celebrated  case  respecting  the  Duchy  of  Corn- 
wall, commonly  called  the  Prince's  case  (8  Co. 
29  b.),  turned  mainly  upon  the  import  of  that 
expression;  and  some  writers  have  deduced, 
from  the  frequent  occurrence  of  it  in  patents  oi 
peerage  between  the  reigns  of  Edward  the 
Second  and  Henry  the  FifUi,  the  absurd  infer- 
ence that  the  consent  of  Parliament  was  then 
necessary  to  enable  the  Crown  to  create  peers." 
Sir  Harris  Nicolas,  178n ;  Oreat  Eastern  Rail' 
uHUf  Co.  V.  Goldsmid,  9  App.  Cas.  927  ;  Dwarris 
on  Statutes,  5 ;  Third  Beport  on  the  Dignity  of  a 
Peer,  178 ;  Gneist,  Das  Englische  Verwaltungs- 
rechty  1,  891. 
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without  the  authority  of  Parliament.  An 
Act  of  Parliament  .was  also  necessary  for 
enabling  the  Crown  to  restore  a  peerage 
which  a  preyious  Act  of  Parliament  had 
taken  away.  But  it  is  equally  clear  that 
an  Act  of  Parliament  was  not  required 
because  of  the  limitation  under  which  the 
honours  were  to  be  granted;  for  the 
Crown  was  not  granting  a  new  dignity, 
but  restoring  an  old  one,  forfeited  by  a 
statute  passed  in  l^e  11th  of  B/ichard  2. 
That  proceeding,  abominable  as  it  was,  and 
contrary  to  all  decency  as  well  as  justice, 
was  still  clothed  with  all  the  forms  of  a 
statute,  and  could  not  be  legally  contra- 
vened without  the  authority  of  another 
Act  repealing  it.  In  modem  times,  if  a 
man  is  convicted  of  high  treason  in  West- 
minster Hall,  the  Crown  can  reverse  that 
attainder;  but  it  is  clearly  otherwise  if 
the  attainder  be  by  Act  of  Parliament, 
for  then  nothing  but  another  Act  can 
reverse  it.  The  King,  even  in  Richard  2*s 
time,  was  not  supposed  to  have  the 
power  of  reversing  an  attainder  created 
by  statute;  consequently,  it  was  abso- 
lutely necessary,  to  restore  the  heir  of 
the  favourite,  tiiat  an  Act  should  pass 
reversing  his  attainder:  and  this  is  the 
true  reason  of  the  enlny  on  the  Bolls 
being  per  assent  de  Fa/rliament  This 
entry  does  not  apply  to  the  limitation 
to  "heirs  male"  general,  but  to  the  in- 
cajiacity  of  the  party  taking  the  honourS| 
owing  to  his  attainder  by  a  former  Parlia- 
ment. 

I  must  be  permitted  to  add  one  word 
more  with  respect  to  the  authority  of  the 
decision  on  which  I  am  commenting. 
The  law  respecting  honours,  and  the 
great  difference  between  the  principles 
of  our  jarisprudence  when  applied  to  the 
descent  of  real  property,  and  those  prin- 
ciples when  applied  to  dignities,  was  not, 
in  the  time  of  Jjord  Chief  Justice  Crewe, 
so  well  understood  as  it  is  now,  in  con- 
sequence of  decisions  since  his  day.  For 
example,  my  Lord  Crewe,  if  ho  had  been 
asked  whether  or  not  there  was  possessio 
frairis  of  a  dignity,  must  have  given  an 
answer  the  very  opposite  to  what  we 
should  now  give  to  the  same  question(a) : 
so  the  nature  and  constitution  of  a  barony 
in  fee  (or  fee  tail)  has  been  elucidated  and 
settled  since  his  time :  indeed,  I  may  say 
the  law  respecting  it  is  now  somewhat 
differently  understood. 

It  may  also  be  observed  that,  beside 
the  oases  in  1640  and  1669,— -the  cases  of 
the  barony  of  Grey  de  EtUhyn{h)  and  the 


(a)  The  decision  of  the  House  of  Lords  as 
to  the  baronies  of  Hastings  and  Bnthyn  that 
there  could  not  be  a  possessio  frairis  as  to 
dignities  was  in  1 640. 

(6)  Collinses  Precedents,  195. 


barony  of  FitmJodUer,{a)  to  which  I  have 
been  alluding, — the  law  laid  down,  in  1678, 
by  tt^e  ancestor  of  the  noble  Lord  in  the 
chair,  threw  new  light  on  the  law  of  dig- 
nities.(6)  In  the  oases  I  refer  to,  that  cele- 
brated person,  though  a  layman,  pro- 
nounced as  learned  and  well-reasoned  a 
judgment  as  any  lawyer  in  Westminster 
Hall  could  have  done,  on  the  very  nice 
points  of  doctrine  which  he  had  occasion 
to  discuss.  I  wish  to  say  nothing  dis- 
respectful of  Lord  Chief  Justice  Crewe's 
judgment ;  but  if  I  were  to  state  which  of 
the  two  was  the  most  lawyer-like  opinion, 
that  of  the  layman,  my  Lord  Shaftesbury, 
in  1678,  or  that  of  the  Lord  Chief  Justice, 
in  1626, 1  should  prefer  the  former  to  the 
latter,  as  more  conformable  to  the  prin- 
ciples of  the  law,  and  the  decisions  re- 
ferred to.  But  it  is  sufficient  for  me  to 
say  that  Lord  Shaftesbury's  decision  has 
always  been  acted  upon,  and  that  in  a  sub- 
sequent case  the  distinction  taken  was  the 
ground  of  proceeding. 

I  have  stated  tlmt  the  reversal  of  an 
attainder  in  the  11th  of  Richard  2  was 
effected  by  means  of  an  Act  in  the  six- 
teenth of  the  same  reign,  as  regarded  De 
Vere,  Afterwards,  in  the  twenty-first  of 
the  same  Ean^,  came  a  general  reversal 
of  all  the  attamders ;  but  this,  it  is  to  be 
observed,  both  fortifies  my  argument,  and 
does  away  the  effect  of  Lord  Chief  Justice 
Crewe's  observation  in  Jones's  Beports ;  for 
it  is  exceedingly  remarkable  that  the 
very  same  words,  per  assent  de  Parliament, 
are  to  be  found  in  the  next  entry,  in  set- 
ting forth  that  general  reversal.  You  will 
find  them  in  Rot  Pari,  21  Richa/rd  2,  302, 
where  the  reversal  of  John  of  Lancaster's 
attainder  is  recorded.  Now,  what  was 
the  case  there  P  There  was  no  mention 
whatever  of  "  heirs  male  general "  in  the 
limitation.  It  was  merely  a  restoration 
in  blood :  he  is  not  restored  to  anything, 
nor  invested  by  grant  with  anything,  to 
him  and  his  heirs  male,  as  De  Vere  was  in 
the  16th  of  Richard  2 ;  but  yet  all  is  re- 
corded to  be  done  per  assent  de  Parliament ; 
clearly  showing  that  the  reason  of  the 
assent  of  Parliament  being  required  and 
recorded  in  De  V&re*s  case,  was  to  get  rid 
of  a  former  Act  of  Parliament.  Now  Lord 
Chief  Justice  Crewe's  observation  rests 
entirely  upon  the  words  |>dr  assent  de  Par- 
liament,  in  De  Vere's  case ;  and  it  seems 
quite  clear  that  the  reference  I  have  been 
maldng  to  the  subsequent  case  at  once 
destroys  the  whole  foundation. 

I  have  stated  to  your  Lordships  that 
the  legislation  of  those  turbulent  times 
was  a  series  of  reversals ;  and  accordingly, 

(a)  ColHns,  268. 

(6)  The  Purbeck  ease,  Shower,  9. 
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in  the  Ist  of  Heyiry  4,  the  first  thing  the 
I*arliaraent  did  was  to  reverse  De  Veres 
and  the  other  reversals.  It  reversed  the 
Acts  of  the  16th  and  2l8t  Richard  2,  and 
not  content  with  that,  it  revived  the 
original  Act  of  the  11th;  and  not  cjontent 
with  that,  it  restored  all  the  persons  who 
had  been  attainted  on  the  reversal :  so  true 
it  is,  to  use  the  words  of  Mr.  Hume,  that — 

•'  the  ancient  history  of  England  is  nothing  hut 
H  catalogue  of  reversals ;  everything  is  in  fluctua- 
tion and  movement.  One  faction  is  continually 
uiMl<»ing  what  was  established  by  another ;  and 
the  multiplied  oaths  which  each  party  exacted 
for  the  security  of  the  present  Acts  betray  a 
perjH'tual  consciousness  of  their  instability." (<*) 

Upon  these  grounds  I  am  quite  prepared 
to  s:iy,  and  my  noble  and  leat-ned  friend, (t) 

1  b'Mieve,  concurs  with  me  in  the  opinion, 
that  though  the  main  opinion  in  Sir 
William  Jones,  upon  the  case  of  De  Vere, 
is  right,  and  its  application  to  the  case 
then  in  question  is  right,  yet  that  the 
remark  and  ohiter  diHum  of  the  Lord  Chief 
Justice  is  wholly  without  foundation  in 
the  case  of  Be  Vere,  and  without  any 
warrant  of  law,  and,  consequently,  that  it 
is  to  bo  laid  out  of  view  in  dealing  with 
thr  case  now  before  us. 

I  think  I  might  go  a  step  further,  and 
say,  that  if  Lord  Chief  Justice  Crewe's 
opinion  be  law,  the  authority  of  a  statute 
is  repuired  to  make  this  limitation  valid, 
then  the  Devon  peerage  is  not  merely  not 
limited  to  a  collateral  heir  male,  but  is 
wholly  void.  There  is  no  authority  what- 
ever in  the  law  for  reading  **  heirs  m^ile 
for  ever  **  as  **  heirs  male  of  the  body,** 
when  they  occur  in  the  limitation  of  an 
honour.  Consequently,  if  Lord  Crewels 
remark  is  of  any  avail,  it  goes  to  make 
void,  even  in  the  person  of  the  first  taker, 
the  whole  grant,  both  in  the  present  case 
and  in  those  cited  from  the  time  ofRuhard 

2  to  the  beginning  of  the  reign  of  Charles  1. 

I  have  not  thought  it  right  to  dwell  on 
the  Scotch  law  of  peerage  and  constitu- 
tional history.  The  limitation  in  question 
is  exceedingly  common  in  Scotch  peerages. 
Many  of  those  dignities  are  enjoyed  under 
grants  to  **  heirs  male  general,"  some, 
even  to  **  heirs  general  **(c) ;  an  indica- 
tion, doubtless,  that  such  limitations  are 
familiar  to  our  own  early  law,  which,  as 
your  Lordships  are  aware,  was  the  same 
in  its  original  with  that  of  Scotland. 

I  have  stated  the  strong  points  of  the 
claimant's  case.    His  weak  point,  and  it 


(a)  History  of  England,  ed.  1786,  8,  p.  34. 

(6)  LordWynford. 

(c)  Lord  Lindsay's  Beport  of  the  Montrose 
Peerage  Claim,  XV.,  and  the  Wiltes*  Peerage 
Claim,  L.B.  4  K.  &  L,  p.  155. 


is,  I  think,  the  only  one,  is  that  no  person 
has  been  shown  to  hare  actually  enjoyed 
the  honours  under  this  limitation,  nor 
indeed  under  a  similar  limitation,  in  any 
other  peerage ;  that  is  to  say,  no  collateral 
relation  has  been  shown  to  have  enjoyed 
honours  upon  the  failure  of  issue  of  the 
body    of   the    grantee.     Had    this    been 

E roved,  there  would  have  been  no  possi- 
ility  of  arguing  against  the  claim  for  a 
moment:  it  is  this  defect  which  alone 
makes  it  a  case  for  discussion,  and  which, 
with  Lord  Crewels  dictum,  has  imposed  on 
me  the  necessity  of  troubling  your  Lord- 
ships with  reasons  for  my  opinion.  That 
opinion  I  have  founded  upon  those  rea- 
sons, after  a  full  considei'ation  of  the 
whole  case  and  all  the  authorities.  I  am 
quite  satisfied  that  this  claimant  has  made 
out  his  title  both  in  law  and  in  fact. 

I  trust  I  shall  be  excused  for  recurring 
to  the  circumstance  to  which  I  referred  in 
the  outset,  that  the  decision  of  this  day 
cannot  influence  any  other  case,  either 
of  property  or  honours.  Not  that  this 
should  operate  in  inducing  your  Lordships 
to  pay  a  leas  regard  to  adverse  arguments, 
or  to  weigh  with  a  more  unsteady  hand, 
and  in  a  less  accurate  balance*  considera- 
tions of  a  conflicting  nature  ;  but  it  may 
operate  as  some  relief  to  the  mind,  if  the 
case  is  attended  with  doubt  and  difficulty, 
that  the  conclusion  you  come  to  cannot, 
by  possibility,  either  affect  any  principle 
of  law,  or  practically  operate  in  any  other 
cases.  I  oelieve  I  may  say,  that  this  is 
the  only  case  of  an  English  dignity  which 
can  be  brought  forward  in  similar  circum- 
stances, (a)  and  that  the  decision  of  your 
Lordships  will  be  confined  in  its  effects  to 
this  case  alone. 

My  Lords,  I  willingly  add,  that,  upon 
the  whole,  I  consider  it  my  duty  humoly 
to  move,  that  your  Lordships  should  report 
your  opinion  that  the  claimant  has  made 
out  his  claim. 

Lord  Wynford  :  The  learned  Attorney 
Genei-al  has  admitted  that  the  noble  claim- 
ant has  proved  himself  to  be  the  collateral 
heir  male  of  the  first  grantee  of  the  earl- 
dom of  Devon ;  and  I,  who  have  watched 
the  proof  in  this  case,  think  that  the 
pedigree  is  satisfactorily  proved.  There 
are,  then,  two  questions  of  law  for  your 
Lordships*  decision.  First,  whether  the 
Crown  could  g^ant  a  peerage  to  a  man, 
and  limit  it  to  his  collateral  heirs  male. 
Secondly,  whether,  according  to  the  legal 
construction  of  the  patent  granted  to  me 
Earl  of  Devon,  the  dignity  conferred  upon 
him  was  limited  to  his  collateral  heirs 
male. 


(o)  See  the    Wiltet^  Peerage  Claim,  L.  E. 
4E.  &L  126. 
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Upon  the  first  question,  I  can  see  no 
reason  why  the  Crown,  which  undoubtedly 
has  power  to  limit  a  dignity  to  a  man  and 
the  heirs  of  his  body,   with  remainders 
over  to  several  different  persons  and  the 
heirs  of  their  bodies  in  succession,  should 
not  have  authority  to  confer  a  dignity  on 
a  man,  and  to  limit  it  to  his  heirs  male, 
that  is,  to  the  heirs  male  of  his  body  (who, 
being  his  nearest  heirs  male,  would  have 
the  prior  right),  and  failing  them  to  hia 
collateral  heirs  male.     It  must  be  recol- 
lected, that  his  collateral  heirs  male  must 
be  of  the  blood  of  the  grantee— they  must 
be    descended   from  the    same    common 
ancestor.    In  a  constitutional  view  there 
is  no  objection  to  the  great  extent  of  a  grant 
of  that  sort.    The  thing  to  be  guarded 
against  is  the  giving  of  peerages  with  such 
limited  interest  as  shall  not  be  sufficient 
to  sive  them  weight  and  dignity,  and  shall 
make  them — what,    as   members  of  the 
Legislature, they  ought  to  be— independent 
of  the  Crown,    Mr.  Justice  Doderidge  tells 
your  Lordships  that  the  King  may  grant 
a  peerage  in  tail  for  life,  (a)  pur  autr^  vie, 
or  for  years.    It  is,  however,  due  to  the 
memory  of  that  learned  judge,  to  say,  that 
when  he  speaks  of  peerages  pur  autre  vie 
and  for  years,  he  adds,  as  it  is  said.    I  hope 
that  the  King  will  never  be  advised  to 
make  peers  for  life  only,  for  such  grants 
would  have  the  effect  of  destroving  the 
constitutional  weight    of    the  House  of 
Peers.    As  to  peerages  jpotw  autre  vie  or 
for    years,    I    cannot    bring   myself   to 
think  that  sudi  peerages  could  be  legally 
created. (6)     Iseither  Lord  Coke  nor  my 
Lord  Chief  Baron  Convyns,  the  latter  of 
which  learned  writers  has,  in  his  Digest, 
collected  all  the   law  on  this  subject, (c) 
recognise    any    power    in     the    Crown 
of  creating   peers    pwr  odUre  vie.     Both 
Lord    Coke    and    Comyns    say    that    the 
King  cannot  grant  a  peerage  for  years ; 
for  then,  say  they,  it  would  go  to  the 
executor   or  administrator  of  the    first 
grantee,  who  might  have  no    connexion 
with  him  in  blood.    The  highest  privilege 
of  the  peerage  is  the  right  to  give  a  vote 
in  this  House.    The  peer  pour  anUre  vie 
must  not  only,  as  has  been  said,  inquire 
every  morning  whether  his  peerage  con- 

(a)  See  Wensleydale  Peerage  case,  6  H  Jj.  969, 
and  Macqueen's  Report  of  the  Debates  on  the 
Life  Peerage  Question.  "  Looking  at  the  matter 
from  this  historical  point  of  view,  it  seems  to 
me  simply  wonderful  how  anyone  can  doubt  the 
power  of  the  Crown  to  create  life  peerages,  or 
to  regulate  the  tenure  and  succession  of  a  peer- 
age in  any  way  that  it  thinks  good."  Freeman's 
Growth  of  the  Bnglish  Constitution,  64 ;  Stuhbs 
«,  489  ;  and  39  &  40  Vict.  c.  59.  88.  6, 14. 

(6)  See  above,  p.  748. 

(c)  Dignity,  c.  4. 


tinues ;  he  cannob  vote  until  he  has 
ascertained  that  the  person  on  whose  life 
it  depends  is  alive.  Now  circumstances 
operate  on  mv  mind  so  strongly  against 
the  legality  of  such  grants  that,  as  yoor 
Lordships  have  been  referred  to  only  one 
instance  of  a  peerage  jimr  autre  vie,  and 
to  no  instance  of  a  peer  for  years,  I  do  not 
think  that  the  King  can  legally  create 
such  peerages.  The  only  peerage  pur 
autre  vie{a)  was  conferred  on  the  heir 
apparent  of  a  peer  :  his  blood  was,  before 
the  grant,  noble.  There  was  nothing 
derogatory  to  the  dignity  of  the  peers  in 
giving  such  a  person  a  seat  amongst  them. 
But  would  it  be  consistent  with  the  maxim 
of  law  that  all  peers  are  nohilitate  pa/res, 
although  gradu  impares,  to  raise  men  to 
nobility  for  a  time  only,  or  who  were  to 
be  degraded  on  the  death  of  another 
person  P  If  what  Mr.  Justice  Doderidge 
says, on  his  own  authority,  and  not  from  the 
relation  of  other  persons,  be  correct,  there 
cannot  be  a  doubt  but  that  the  King  may 
confer  a  dignity  on  a  man,  and  limit  it  to 
his  collateral  heirs.  Your  Lordships  have 
also,  on  that  point,  the  authority  of  Lord 
Coke  and  Chief  Baron  Comyns,  who  say 
that  a  peerage  may  be  limited  to  one  and 
his  Tieirs,  or  the  heirs  of  his  body,  or  the 
heirs  male  of  his  body.(&)  There  are  no 
other  heirs  but  heirs  collateral  and  heirs 
direct,  or  from  the  body.  Now,  your 
Lordships  find  that  peerages  may  be 
limited  to  hevrs,  or  heirs  of  the  body.  The 
heirs  first  mentioned  must  be  understood 
to  include  such  as  are  not  heirs  of  the  body 
of  the  grantee.  These  heirs  first  mentioned 
can  be  no  other  than  collateral  heirs. 

Your  Lordships  have  been  referred  by 
the  learned  gentlemen  at  the  bar  to  many 
grants  exactly  similar  to  the  present.  The 
Attorney  Oeneral  has  observed  that  none 
of  them  have  ever  been  brought  under  the 
consideration  of  this  House.  It  has  so 
happened  that  most  of  the  noble  persons 
on  whom  such  peerages  have  been  con- 
ferred lost  their  heads  imder  attainders 
for  treason,  and,  with  them,  the  honours 
given  to  their  families.  No  opportunity 
of  making  a  claim  to  any  sucn  peerage 
has  ever  occurred.  But  when  your  Lord- 
ships recollect  by  whom  the  King  has 
always  been  advised  in  all  the  grants  made 
by  him,  you  will  think  that  any  grant  of 
this  kind  is  an  authority  of  great  weight 
in  favour  of  the  right  of  ttie  Crown  to 
make  such  a  erant.  Indeed,  your  Lord- 
ships will  find  that  you  have  no  other 
authority  but  the  practice  of  making  such 
gntnts  to  support  the  prerogative  of  the 
King  to  confer  peerages,  by  the  writs  or 

(a)  The  Earldom  of  Rutland   in  the  Idth 
Rich.  2. 
(6)  DignitjyC  4.;  Co.  Lit  16. 
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Eaten ts  under  which  all  your  Lordships 
old  your  peats  in  this  House.  The 
Attorney  General,  who  has  always  been  a 
lawyer ;  the  Lord  Privy  Seal,  who  was  in 
ancient  times  a  judicial  officer ;  the  Lord 
Chancellor,  who  was  at  the  head  of  the 
law,  would  have  taken  care  that  no  illegal 
grant  of  a  peerage  should  be  made. 

What  is  there  to  oppose  to  the  authority 
of  the  opinions  of  Lord  Coke  and  Lord 
Chief  Baron  Comyns,  supported,  as  these 
opinions  are,  by  the  several  instances  of 
similar  limitations  of  peerages?  The 
judgment  of  this  House  in  the  case  of  the 
Earl  of  Oxford  does  not  stand  in  our  way. 
The  patent  in  that  case  was  in  the  same 
terms  as  in  the  present(a) ;  and  this 
House  decided — 

"  that  the  earldom  of  Oxford  is  descended,  and 
ought  of  right  to  come,  unto  the  heir  male." 

But  the  five  judges  who  gave  their 
opinions  to  the  House  upon  that  case, 
said: — 

"That  the  earldom  of  Oxford  was  entailed 
upon  Aubrey  de  Vere  and  his  heirs  male  by  the 
Parliament  of  16  Ric.  II. ;  and  that  an  estate 
therein  to  the  heirs  male  was  sufficiently  raised, 
which  could  not  have  been  as  the  same  is  limitedf 
if  it  had  only  been  by  an  ordinance  in  Parlia- 
me7it.** 

These  learned  judges  answer  the  ques- 
tion  put  to  them  without  explaining,  or 
referring  to  any  authority  in  support  of 
their  opinion.  They  do  not  appear  to  me 
to  have  attended  to  what  was  done  by  the 
Legislature  in  this  case. (6)  It  did  not  create 
dc  novo  the  earldom  of  Oxford :  the  King 
could  have  done  that  without  the  assent 
of  Parliament.  But  Parliament,  instead 
of  creating  a  new  earldom,  according  to 
the  express  language  of  the  Act,  provided 
that  the  forfeited  earldom  should  be  con- 
tinued in  time  to  come,  and  restored  it  to 
Aubrey  de  Vere  and  his  heirs.  It  required 
the  authority  of  Parliament  to  restore  and 
continue  what  Parliament  had  put  an  end 
tr.  The  old  earldom  having  been  extin- 
guished by  the  parliamentary  attainder, 
and  the  King,  being  desirous  that  that 
earldom  should  be  revived,  obtained  the 
assent  of  Parliament  for  its  revival,  and 
the  continuance  of  it  in  Aubrey  de  Vere^s 
family.  If  a  new  creation  had  been  made 
with  the  same  limitation,  the  assent  of 
Parliament  would  not  have  been  required, 
because  it  was  not  necessary  that  anything 
that  had  been  done  by  Parliament  should 
be  undone.  If  the  judges  thought  that 
the  authority  of  Parliament  was  required 
on  account  of  the  nature  of  the  limitation, 

(a)  Evidence  in  the  Wensleydale  Peerage 
Case,  15. 

(6)  See  Lord  Blackburn's  comments  apon  the 
Earl  of  Oxford's  Case  in  Great  Eastern  Hail- 
way  Co,  V.  Goldsmid,  9  App.  Cas.  951. 


I  think  that  they  were  mistaken,  and  I  am 
warranted  in  saying  so,  because,  in  all 
the  cases  in  which  a  new  creation  was 
made,  and  not  a  forfeited  title  restored, 
although  the  limitation  was  the  same  as 
in  the  present  case,  the  aid  of  Parliament 
was  not  required.  The  Lord  Chief  Justice 
Crewe,  who  delivered  the  opinion  of  thoso 
judges,  said, — 

**  The  earldom  is  restored,  by  the  assent  of 
Parliament,  to  Awbrey  de  Vere  and  his  heirs 
male  for  ever,  which  is  a  special  limitation  to 
the  males  by  JParliament,  and  out  of  the  ordinary 
rules  of  law ;  for  the  limitation  subsists  by  Par- 
liament. If  it  were  but  an  ordinance  in  Parlia- 
ment, it  could  not  properly  make  him  eari^  nor 
give  him  this  especial  estate  tayle." 

This  is  little  more  than  another  state- 
ment of  the  opinion  given  by  the  five 
judges;   but  his  Lordship  proceeds,  and 

says, — 

**  It  is  plain,  that  in  the  case  of  a  common 
person,  it  were  a  fee  simple  if  a  common  per- 
son make  such  a  gift.  If  the  King  make  such  a 
grant  by  patent,  it  is  void  in  law." 

The  learned  Chief  Justice  was  evidently 
thinking  of  a  grant  of  lands  when  he  talks 
of  grants  made  by  common  persons.  The 
grant  of  an  earldom  can  only  be  made  by 
an  uTicommon  person — by  the  sovereign. 
Whether  the  other  judges  took  the  same 
view  of  that  case  as  the  Chief  Justice  we 
do  not  know.  The  judge  who  gives  tho 
opinion  of  his  brethren  is  alone  respon- 
sible for  the  arguments  used  by  him  to 
support  it.  The  responsibility  of  the 
others  is  limited  to  the  answer  to  the 
question  put  by  the  House.  But  if  that 
opinion  had  not  only  the  sanction  of  the 
five  judges,  but  of  all  the  judges  that  ever 
sat  m  Westminster  Hall,  there  would  be 
no  difficulty  in  showing  that  it  was 
erroneous.  The  Lord  Chief  Justice  con- 
founded peerages  with  entails  of  lands. 
There  is  no  analogy  between  the  two  cases. 
Entails  of  land  are  governed  by  the  statute 
De  donis.  That  statute  does  not  afiect 
titles,  armorial  bearings,  or  the  limitations 
of  any  inheritable  rights,  except  rights  in 
lands.  The  words  of  the  statute  prove 
this. (6)  Although  the  statute  begins  with 
the  words  **  in  primis  de  tenementisy'*  its 
provisions  show  that  the  word  tenementis 
was  not  to  be  used  in  its  full  sense,  in 
which  it  would  include  dignities,  but  was 
to  be  confined  to  lands,  and  to  such 
interests  issuing  out  of  lands  as  were  alien- 
able :  titles  of  honour  never  could  be 
alienated.  The  statute,  in  describing  the 
subjects  on  which  it  may  attach,  says, 
lands  given  on  the  condition  of  returning 

(o)  Sir  W.  Jones,  103. 

(6)  See  Third  Beport  on  the  Dignity  of  a 
Peer,  40. 
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to  the  donor  if  the  donee  left  no  heirs  by 
his  wife;  and,  secondly,  tenements  given 
in  iree  marriage.  Snch  tenements  mast 
be  interests  in  lands.  The  history  of  the 
law  of  real  property  shows  that  this  statute 
had  no  relation  to  dignities.  It  is,  my 
Lords,  a  corions  history,  and  proves  that 
although  we  lawyers  are  now  tannted  with 
being  adverse  to  reform,  that  when  reform 
was  required  by  the  state  of  property  in 
the  country,  and  the  Legislature  were  not 
disposed  to  concede  it,  we  were  very 
daring  reformers.  The  division  of  pro- 
perty,— the  opulence  of  the  middle  classes, 
— ^the  extension  of  liberty, — and  the  esta- 
blishment of  the  present  state  of  society, 
were  brought  about  by  lawyers,  in  opposi- 
tion to  the  will  of  the  Legislature.  Some 
of  your  Lordships'  ancestors,  wishing  to 
per^tuate  the  wealth  and  power  of  their 
families,  settled  their  lands  on  their  issue 
in  perpetual  succession,  like  the  strict 
tallies  in  the  northern  parts  of  the  island. 
These  estates  were  called  conditional 
fees(a) ;  the  condition  on  which  they  were 
granted  being  that  they  were  to  return  to 
the  donors  on  a  failure  of  the  issue  of 
the  donees.  Of  course,  lands  so  given  re- 
mained inalienable  as  long  as  there  were 
any  descendants  of  the  donees.  By  these 
contrivances  aU  the  lands  of  the  kingdom 
were  in  the  hands  of  a  few  barons,  some 
individuals  of  that  class  holding  whole 
coimties.  The  judges  were  determined  to 
break  through  these  entails  ;  and  by  a 
train  of  reasoning  rather  illogical  they 
came  to  the  conclusion  that  gifts  on  con- 
dition of  the  lands  remaining  in  the  fami- 
lies of  the  donees  were  the  same  as  gifts 
on  the  condition  of  having  children,  and 
that  as  soon  as  a  child  was  bom  to  the 
donee  the  condition  of  the  grant  was  per- 
formed, and  the  conditional  fee  became  an 
absolute  alienable  fee.  To  get  rid  of  a 
doctrine  so  mortifying  to  the  pride  of 
those  who  at  that  time  were  disposed  to 
call  their  lands  after  their  names  for  ever, 
this  statute  Be  donis  was  passed,  by  which 
it  was  provided  that  entailed  lands  should 
remain  according  to  the  form  of  the  gifts 
of  the  donors,  which  generally  were  to 
the  donees  and  their  issue  for  ever.  The 
restraints  imposed  on  the  alienation  of 
lands  by  this  statute  were  got  rid  of  by 
fines  and  recoveries,  or  sham  actions,  in 
which  the  persons  to  whom  the  owners  of 
entailed  lands  wished  to  convey  them 
recovered  the  possession  of  such  lands, 
and  secured  their  rights  to  them.  Your 
Lordships  must  perceive  that  this  statute 
does  not  affect  titles  of  honour.  Lord 
Coke  says  that  if  an  estate  in  lamda  be 

(a)  Bracton,  L  4,  c  6;  Digby*s  History  of 
the  Law  of  Beal  Property,  2nd  ed.,  134, 179. 


given  to  a  man  and  his  heirs  male,  it  will 
be  an  estate  in  fee ;  because,  he  adds, 
such  a  gift  is  not  brought  within  the 
restraint  of  the  statute  Be  donis,{a)  If  the 
statute  Be  donis  does  not  attach  in  titles, 
this  reasoning  of  Lord  Cohe  does  not 
apply  to  titles :  and  the  same  Lord  Coke 
tells  us  that  that  doctrine  does  not  apply 
to  a  grant  of  arms ;  for,  he  says,  if  arms 
be  granted  to  a  man  and  hie  heirs  male, 
the  right  to  these  arms  will  pass  under 
the  grant  to  a  collateral  heir  male.  In 
principle  there  is  no  difference  between 
a  grant  of  arms  and  a  grant  of  a  dignity. 
I  trust,  therefore,  that  I  have  got  rid  of 
the  authority  of  Lord  Chief  Justice  Crewe, 
and  shown  your  Lordships  that  the 
learned  judge  was  mistaken  when  he  ap- 
plied the  rules  by  which  property  in  lands 
IS  regulated  to  the  inheritance  of  dignities, 
and  that  there  is  no  law  to  prevent  the 
Crown  from  limiting  the  inheritance  of 
a  peerage  in  the  manner  in  which  this 
peerage  is  limited. 

Was,  then,  the  dignity  conferred  on  the 
Earl  of  Bevon,  according  to  the  legal  con- 
struction of  his  patent,  limited  to  his 
collateral  heirs  male  P  There  is  no  reason 
to  suppose  that  the  words  of  his  body  were 
omitted  by  accident ;  on  the  contrary,  part 
of  the  patent  shows  that  these  wor<Js  were 
omitted  for  the  purpose  of  enlarging  the 
terms  of  the  grant,  so  that  they  might  in- 
clude all  the  descendants  of  the  first  Earl 
of  Bevon,  The  earl  was  to  have  privileges 
that  would  not  belong  to  him  as  a  newly- 
created  earl.  He  was  to  be  regarded  as 
the  legal  descendant  of  the  first  earl,  and 
to  have  all  the  privileges  that  would  have 
belonged  to  him  if  the  honours  of  the  first 
earl  had  regularly  descended  to  him.  This 
last-made  Earl  of  Bevon  was  to  have  the 
same  state,  honour,  and  place  that  any  one 
of  his  ancestors  who  before  that  time  was 
Earl  of  Devon  had  enjoyed.  I  do  not  rely 
on  the  general  history  of  this  noble  family. 
I  confine  myself  to  the  strict  legal  rule  of 
collecting  the  meaning  of  the  grantor 
from  the  terms  of  the  grant.  From  this 
part  of  the  grant  I  infer  that  that  peerage 
was  not  to  be  taken  as  a  peerage  created 
in  the  ordinary  manner,  but  in  such  way 
as  showed  the  sovereign's  regard  for  her 
near  relation,  and  her  sense  of  the  in- 
jufitice  that  had  been  done  to  his  family. 
Am  I  to  put  the  same  construction  on  a 
grant  not  limited  in  its  operation  by  the 
terms  "  of  the  body  "  as  on  one  in  which  I 
find  them  inserted?  Lord  Coke  shall 
answer  this  question  for  me.  He  says  a 
grant  to  a  man  and  his  heirs  male,  and  a 


(a)  No  reference  is  made  to  Earl  of  Ferrer* $ 
case.  2  Bden,  373.  See  In  re  Sir  J.  Rivttt- 
Comae's  Will,  80  Oh.  D.  136. 
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grant  to  a  man  and  the  heirs  male  of  his 
body,  ifl  not  a  grant  of  the  same  estate, 
for  the  first  gives  in  lands  an  estate  in  fee, 
the  second  gives  only  an  estate  tail ;  that 
a  grant  of  lands  by  the  King  in  these 
words  would  be  void,  because,  whilst  it 
shows  an  intention  only  to  grant  an  estate 
tail,  it  would,  if  allowed  to  operate,  give 
an  estate  in  fee  simple,  and  is  therefore 
void,  as  being  calculated  to  give  more 
than  the  King  intended  should  pass. 
These  opinions  prove  that  this  is  a  grant 
of  more  extensive  import  than  one  to  a 
man  and  the  heirs  of  his  body.  It  is  a 
general  rule  of  construction  that  effect  is 
to  be  given  to  all  the  terms  of  a  grant  in 
which  there  is  nothing  contrary  to  law. 
I  have  shown  that  there  is  nothing  con- 
trary to  law  in  this  grant.  By  giving 
effect  to  all  the  terms  of  it  you  establish 
the  right  of  the  collateral  heirs  of  the 
grantees. 

Indeed,  my  Lords,  if  T  have  removed 
the  objection  as  to  the  Crown  not  having 
the  power  to  make  such  a  grant  without 
the  assent  of  Parliament,  then  the  judg- 
ment of  this  House  in  the  Oxford  case  is 
an  authority  to  prove  that  by  a  grant  in 
those  t«rms  a  peerage  will  pass  to  col- 
lateral heirs.     1  therefore  concur  with  my 


noble  and  learned  friend  in  thinking  that 
the  noble  claimant  has  established  his 
right  to  the  earldom  of  Devon. 

It  was  moved  to  resolve, — That  the  chair- 
man report  to  the  House, — 

"  That  it  is  the  opinion  of  this  Committee  that 
William  Viscount  Courtenay  hath  made  out  his 
claim  to  the  title,  honour,  and  dignitv  of  Earl 
of  Devon;'* 

which  being  put,  passed  in  the  affirmative. 
The  report  was  read  to  the  House  on 
the  same  day,  when  the  resolution  of  the 
Committee  for  Privileges  was  agreed  to 
by  the  House,  and  it  was  resolved  and 
adjudged,  by  the  Lords  spiritual  and  tem- 
poral in  Parliament  assembled, — 

"That  William  Viscount  Courtenay  hath 
made  out  his  claim  to  the  title,  honour,  and 
dignity  of  Earl  of  Devon." 


Matkrials  made  use  of. — The  above  report 
is  taken  from  the  **  Report  of  the  Proceedings  on 
the  Claim  to  the  Earldom  of  Devon  in  the  House 
of  Lords.  With  Notes  and  an  Appendix."  By  Sir 
Harris  Nicolas,  1832.  The  case  of  the  claimant, 
the  minutes  of  evidence,  and  the  reports  in 
5  Bligh,  N.S.  220,  and  2  Dow  &  Clark,  200, 
have  been  consulted. 
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ALEXANDER  against  THE  DUKE   OF   WELLINGTON. 


Action  by  Alexander  &  Co.  against  the  Duke  of  Wellington  as 
Trustee  of  the  Deccan  Booty.  Judgment  of  Lord  Brougham,  L.C, 
ON  May  27,  1831,  as  to  Booty  and  the  Rights  of  the  Crown 
AND  Captors.    (Reported  in  2  Russ.  and  Mylne,  35.) 

In  the  war  against  the  Pindarees  and  Mahrattas  in  1817,  stores  and  treasure  were  captnred 
by  the  troops  of  His  Majesty  and  the  East  India  Company.  Part,  known  as  the  Deccan  booty, 
was  seized  by  the  army  of  the  Deccan  under  the  orders  of  Sir  T.  Hislop  ;  another  part  was 
seized  by  small  detachments  acting  independently.  The  Marquis  of  Hastings,  Governor  General 
of  India,  was  commander  of  "  the  Grand  Army,"  which  took  no  part  in  the  actual  capture  of 
booty." 

The  Lords  Commissioners  of  the  Treasury,  to  whom  it  was  referred  to  consider  and  report  upon 
an  equitable  distribution,  in  a  minute  of  5th  February,  1829,  recommended  that  a  grant  of  the  booty 
should  be  made  to  trustees  to  prepare  a  scheme  for  distributing  it  in  accordance  with  the  principles 
of  actual  capture.  By  a  royail  warrant,  dated  March  22,  1823,  under  the  sign  manual,  ^e  booty 
was  granted  on  trust  to  the  Duke  of  Wellington  and  Mr.  Arbuthnot,  who  were  authorised  to 
prepare  a  scheme  in  pursuance  of  the  Treasury  minute. 

At  the  suggestion  of  the  trustees  the  Lords  of  the  Treasury,  in  a  second  Treasury  minute  dated 
16th  January,  1826,  laid  down  principles  different  from  those  stated  in  the  first  minute;  and 
warrants  under  the  sign  manual  of  30th  September  1826  and  15th  February,  1828,  expressed 
approval  of  a  scheme  prepared  in  accordance  with  the  second  Treasury  minute.  The  effect  of 
the  change  was  to  authorise  distribution  of  the  booty  more  in  accordance  with  the  principle  of 
constructive  capture  than  was  laid  down  in  the  Treasury  warrant  of  March  23, 1828,  to  the  pre- 
judice of  Sir  T.  Hislop  and  the  Deccan  army,  the  actual  captors,  and  to  the  advantage  of  the 
Marquis  of  Hastings  and  the  Grand  Army. 

On  the  10th  of  October,  1820,  and  the  Ist  of  December,  1822,  the  Marquis  of  Hastings  gave  to 
A.  two  several  indentures,  whereby,  in  consideration  of  advances  made  to  him  and  to  secure 
repayment  thereof,  he  assigned  to  A.  all  his  expectant  share  and  interest  in  the  Deccan  prize 
money.  The  Marquis  of  Hastings  died  in  November  1826,  before  any  distribution  took 
place.  Bill  fileil  by  A.  to  establish  under  the  indentures  title  to  the  share  accruing  to  the 
Marquis's  estate. 

1.  Eight  of  Crown  to  Booty  and  Prize  Money. —Intereit  of  Captor, 

Held  by  the  Lord  Chancellor  (on  appeal  from  the  Master  of  the  Rolls) : — 
That  the  Crown  has  absolute  discretion  in  the  disposal  of  booty  of  war,  and  can  revoke  or 
modify  at  will  any  scheme  for  distribution. 

2.  Effect  of  Treasury  Minutes  and  King's  Warrant, — IVustfor  the  Captors, 

That  no  trust  which  could  be  enforced  by  a  court  of  equity  was  created  by  the  minutes  or 
warrants  providing  for  distribution. 


In  the  year  1817  the  late  Marquis  of 
Hastings,  who  was  then  Governor- Gfeneral 
of  India,  and  who  also  held  the  appoint- 
ment of  Commander-in-Chief  of  ail  the 
forces  in  the  East  Indies,  as  well  those 
of  his  Majesty,  as  those  of  the  East  India 
Company,  commenced  hostilities  against 
the  Pindarees  and  against  several  of  the 
Mahratta  princes,  who  were  threatening 


an  attack  on  the  British  territories,  (a) 
With  a  view  to  the  vigorous  prosecution 
of  the  campaign,  and  in  order  more 
effectually  to  co-operate  with  the  rest  of  the 
troops  engaged  m  the  same  service,  his 
Loroship  took  the  field  in  person  at  the 
head  of  a  large  force  belonging  to  the 

(a)  See  above,  p.  879,  and  Appendix  A. 
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Presidency  of  Bengal,  and  known  by  the 
name  of  the  Grand  Army ;  but  the  chief 
bnrthen  of  active  war  fell  upon  the  forces 
which  were  posted  in  the  near  vicinity  of 
the  hostile  States.  The  forces  assembled 
in  that  quarter  consisted  partly  of  what 
fonmed  properly  the  Deccan  division,  com- 
manded by  Lieutenant-General  Sir  Thomas 
Hi  slop,  and  partly  of  brigades  and  detach- 
ments from  other  divisions  and  belonging 
to  different  Presidencies.  The  whole  bore 
the  general  appellation  of  the  Army  of  the 
Deccan,  and  acted  under  the  orders  of  Sir 
T.  Hislop  in  virtue  of  an  appointment  as 
its  Commander-in-Chief. (a) 

In  the  following  year  hostilities  ter- 
minated in  the  total  defeat  and  subjugation 
of  the  native  powers,  and  a  very  laige 
quantity  of  valuable  booty,  consisting 
chiefly  of  stores  and  treasure,  fell  into  the 
hands  of  the  conquerors  as  the  fruits  of 
their  success. 

Portions  of  this  booty  were  acquired  by 
the  enterprise  of  small  detachments,  who, 
acting  independently  of  the  main  army, 
attacked  and  plundered  individual  forts, 
in  some  instances  after  the  camp  had  been 
broken  up  and  open  warfare  haa  ceased. 

Another  and  much  larger  portion  was 
captured  by  the  troops  composing  the 
Deccan  army,  by  whom  the  active  opera- 
tions of  the  war  were  principally  carried 
on;  but  the  whole  of  it,  from  whatever 
sources  derived,  and  by  whatever  parties 
won,  was  ultimately  thrown,  under  the 
general  denomination  of  the  Deccan  prize, 
into  one  common  fund,  which,  being  prize 
taken  in  war,  was  admitted  to  have  vested 
in  the  Crown  by  force  of  the  prerogative, 
and  to  be  disposable  therefore  according 
to  the  pleasure  of  his  Majesty. 

On  the  10th  October  1820,  and  the  1st 
of  December  1822.  long  before  any  distri- 
bution of  the  booty  had  taken  place,  and 
before  even  the  principles  on  which  a  dis- 
tribution should  be  regulated  had  been 
declared,  the  Marquis  of  Hastings^  who 
still  continued  to  fill  the  oflBces  of  Go- 
vernor-General and  Commander-in-Chief 
of  the  forces  in  India,  executed  and  gave 
to  Messrs.  Alexander  8f  Co.,  bankers  in 
Calcutta,  two  several  indentures,  whereby, 
in  consideration  of  certain  advances  made 
to  him,  and  to  secure  the  repayment 
thereof,  he  assigned  to  Alexatider  gr  yo,  all 
his  expectant  share  and  interest  in  the 
Deccan  prize  monev,  whatever  it  might 
be.(6) 

In  the  meantime  it  became  understood 
that,  in  the  exercise  of  the  royal  bounty, 

(a)  See  "  The  Proceedings  in  the  Deccan 
Case,**  Appendix  A. 

(b)  Murrough  v.  Comyns,  1  Wils.  211 ;  Army 
of  the  Deccan,  2  Knapp,  141  n. ;  Watscn  v. 
Duke  of  WellingUm,  1  Bom.,  and  My.  60S. 


the  Deccan  prize  would  be  distribated,  as 
had  been  usual  in  similar  oases,  among 
the  officers  and  men  who  had  been  con- 
cerned in  its  acquisition ;  and  his  Majesty, 
having  referred  it  to  the  Lords  Commis- 
sioners of  the  Treasury  (a)  to  consider  and 
report  upon  the  mode  in  which  a  distri- 
bution might  be  most  equitably  made, 
memorials  were  presented  to  their  Lord- 
ships on  behalf  of  the  East  India  Com- 
pany, Lord  Hastings,  Sir  T.  Hislop,  and 
others,  bringing  forward  the  respective 
claims  of  the  memorialists  upon  particular 
portions  of  the  fund.(^) 

The  result  of  their  Lordships'  delibera- 
tions was  communicated  to  his  Majesty  in 
the  form  of  a  Treasury  minute,  which 
bore  date  the  5th  of  February,  1823,  and 
of  which  the  following  is  the  material 
part: — 

*•  My  Lords,  having  heard  counsel  in  support 
of  the  claims  of  the  Marquis  of  Hastings  and  the 
Grand  Army,  and  of  those  of  Sir  Thomas  Hislop 
and  the  Army  of  the  Deccan, (c)  and  having 
maturely  and  deliberately  weighed  and  con- 
sidered all  the  documentary  evidence  laid  before 
them  in  behalf  of  the  several  parties,  and  the 
arguments  of  the  counsel,  are  of  opiuion  that  the 
most  just  and  equitable  principle  of  distribution 
will  be  to  adhere,  as  nearly  as  the  circumstances  of 
the  case  will  admit,  to  that  of  actual  capture ;  and 
that  although  they  are  aware  that  the  principle  of 
constructive  capture  must,  under  certain  circum- 
stances, in  a  degree  be  admitted,  the  disposition 
should  be  to  limit  rather  than  to  extend  that 
principle. 

1 .  They  arc  therefore  of  opinion  that  the  mode 
of  distribution  originally  intended  by  the  Mar- 
quis of  HastingsCef)  would  be  most  equitable  and 


(a)  In  <*The  Proceedings  in  the  Deccan 
Case  **  (a  copy  of  which  is  in  Lincoln's  Inn 
Library)  the  memorials  are  set  out 

(6)  See  Lord  Cottenham's  speech,  Hansard, 
August  13,  1839. 

(c)  There  is  a  verbatim  report  of  the  argu- 
ment in  papers  of  Solicitor  of  Treasury,  No.  259, 
and  in  **  The  Proceedings  in  the  Deccan  Case." 
The  argument  is  reported  briefly  in  2  Kntpp 
103,  and  at  greater  length  in  Kinloch's  Abridge- 
ment of  the  Deccan  Case. 

(d)  On  9th  December  1817  appeared  an 
order  by  Lord  Hastings,  in  which  he  said,  "His 
Excellency,  the  most  noble  the  Gk)vemor- 
General,  adverting  to  the  peculiar  and  desultory 
nature  of  the  wai&re,  in  which  so  many  separate 
divisions  and  detachments  are  engaged  against 
the  Pindarrees,  is  pleased  to  order  and  declare 
that  all  lawful  prize,  which  may  be  captured  horn 
the  enem^,  should  be  considered  the  property 
of  the  division  only  by  which,  or  by  detach- 
ments from  which,  it  shall  have  been  seised 
General  and  other  officers  in  command  of  divi- 
sions or  distinct  corps  are  accordingly  authorised 
to  divide  lawful  price  captured  by  the  troops 
under  their  orders,  according  to  the  rules  and 
usages  of  his  Majesty's  service."  The  Ptooeed« 
inga  in  the  Deccan  Case  S,  121. 
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jast  with  respect  to  the  booty  taken  at  Poona, 
Mahidpore,  and  Nagpore,  and  that  the  booty 
taken  on  each  of  these  occasions  respectively 
should  belong  to  the  divisions  of  the  Deccan 
army  engaged  in  the  respective  operations  in 
which  the  same  was  captured ;  but  that  as  the 
division  of  the  Bengal  army  under  Brigadier- 
General  Hardyman(a)  appears  to  have  been  put 
in  motion  for  the  purpose  of  co-operation  directly 
in  the  reduction  of  Nagpore,  and  to  have  been 
actually  engaged  with  a  corps  of  the  enemy  ante- 
cedent to  £e  surrender  of  that  place,  this  divi- 
sion appears  to  my  Lords  to  be  justly  entitled  to 
share  in  the  booty  captured  at  Nagpore ;  and 
that  such  other  booty  arising  from  the  operations 
as^ainst  the  Mahrattas  in  the  years  1817  and 
1818,88  may  now  be  subject  to  his  Majesty's 
royal  disposition,  should  be  granted  to  such  divi- 
sions of  the  Grand  Army  under  the  command  of 
the  Marquess  of  Hastings,  and  of  the  Deccan 
army  under  the  command  of  Sir  Thomas  Hislop, 
as  may  respectively  have  captured  the  same. 

2.  My  Lords  are  also  of  opinion  that,  con- 
formably to  the  letter  of  the  Marquis  of  Hast- 
ings to  Sir  Thomas  Hislop,  of  the  12th  of  January 
1818,(6)  Sir  Thomas  Hislop,  as  commander-in- 
chief  of  the  Deccan  army,  and  all  the  officers  of 
the  general  staff  of  that  army,  are  entitled  to  par- 
ticipate in  the  booty  which  may  arise  from  any 
capture  by  any  divisions  of  ^e  army  of  the 
Deccan,  until  the  said  army  of  the  Deccan 
was  broken  up  on  the  31st  of  March  1818. 

3.  My  Lords  have  felt  it  to  be  inconsistent 
with  their  duty  to  recommend  to  his  Majesty  to 
give  his  sanction  to  any  agreement  for  the  com- 
mon division  of  booty  into  which  the  several 
divisions  of  either  army  may  have  entered,  as  it 
is  their  decided  opinion,  that  if  the  principle  of 
actual  capture  be  not  adopted  in  this  case,  as  the 
rule  of  distribution,  no  other  correct  or  equitable 
rule  could  have  been  adopted  than  that  of  a 
general  distribution  among  the  forces  of  all  the 
Presidencies  engaged  in  the  combined  operations 
of  the  campaign. 

4.  My  Lords  do  not  consider  that,  under  all 
the  circumstances  of  the  case,  it  will  be  expedient 
to  recommend  to  his  Majesty  to  grant  any  part 
of  the  booty  to  the  East  India  Company,  (c) 

(a)  See  as  to  the  operations  of  Major-Gene- 
ral  Hardyman,  Dr.  Lushington's  argument,  "  The 
Proceedings  in  the  Deccan  Prize  Case  "  I.,  p.  120, 
and  2,  86,  184. 

(6)  On  the  12th  January  1818,  the  Marquis 
of  Hastings,  in  an  answer  to  inquiries  by  Sir  T. 
Hislop  with  reference  to  prize  money,  wrote, 
•*  The  Commander-in-Chief  of  the  Deccan  Army 
and  all  the  officers  of  the  General  Staff  belong 
to  the  whole  of  the  divisions  composing  that 
force,  consequently  they  are  entitled  to  parti- 
cipate in  the  prise  money  which  may  arise  from 
the  capture  of  any  division  separately."  "  You 
will  understand  that  I  or  any  of  the  staff  of  the 
Bengal  troops  have  nothing  to  do  with  the  prize 
money  in  your  quarter."  "  The  Proceedings  in 
the  Deccan  Prize  Case."  Appendix  9  to  Sir  T. 
Hislop's  memorial. 

(c)  The  East  India  Company  presented  a 
memorial  stating  that  it  had  been  usual  in  cases 
of  booty  captured  in  the  East  Indies  to  appro- 


5.  And  my  Lords  will  submit  to  his  Majesty 
their  recommendation  that  be  will  be  graciously  * 
pleased  to  direct  that  his  royal  grant  of  the  said 
booty  may  be  made  in  conformity  with  these 
principles ;  and  for  the  purpose  of  better  carry- 
ing into  effect  his  Majesty's  gracious  intention 
in  this  behalf,  my  Lords  will  recommend  to  his 
Majesty  that  a  grant  be  made  of  the  said  booty 
to  trustees,  to  be  appointed  by  his  Majesty  for 
the  purpose  of  ascertaining  and  collecting  the 
said  booty,  and  for  preparing  a  scheme  for  the 
distribution  thereof,  conformably  to  the  prin- 
ciples above  stated,  which  my  Lords  will  submit 
for  his  Majesty's  final  approbation  and  sanction 
under  his  royal  sign  manual  warrant."(a) 

This  minute  was  on  the  22nd  of  March 
1823  followed  by  a  royal  warrant  under  the 
sign  manual,  which,  after  reciting  the  cir- 
cumstances under  which  the  booty  had 
been  acquired  and  had  become  vested  in 
the  Crown,  set  forth  the  Treasury  minute 
at  large,  and  continued  in  these  terms : — 

"  And  whereas  we  have  boen  graciously 
pleased  to  approve  of  tho  said  mmute  and 
recommendation  of  our  said  Commissioners ; 
and  whereas  it  is  expedient  that  a  warrant 
under  our  royal  sign  manual  should  be  issued 
for  granting  the  said  booty  to  trustees  to  be 
appointed  by  us,  for  the  purpose  of  ascertain- 
ing, collecting,  and  receiving  the  same,  and  for 
preparing  a  scheme  of  the  distribution  thereof, 
conformably  to  the  principles  recommended  in 
the  said  minute :  We,  taking  the  premises  into 
our  royal  consideration,  are  graciously  pleased 
to  give  and  grant,  and  do  by  these  presents  give 
and  grant,"  &c. 

The  warrant  then  proceeded  to  grant 
to    the   Duke    of    Wellington    and    Mr. 

priatc  one  moiety  to  the  use  of  the  East  India 
Company,  and  die  other  moiety  to  the  forces 
engaged  in  the  capture.  The  memorial  referred 
to  the  precedents  of  the  booty  captured  in  Ben- 
gal by  Admiral  Watson,  the  booty  of  the  first 
Mysore  War  in  1791, 1792  ;  that  of  Pondicherry 
in  1793;  Seringapatam  in  1799,  and  Seram- 
pore  in  1808.  See  Serjeant  Bosanquet*s  aigu- 
ments  in  **  The  Proceedings  in  the  Deccan  Case. 
Minutes  of  Proceedings  before  the  Lords  Com- 
missioners of  His  Majesty's  Treasury,"  p.  326, 
and  R,  v.  Fowke,  20  St.  Tr.,  p.  1133. 

(a)  See  Wellington's  Despatches,  2,  60; 
Banda  and  Kirwee  Booty  Ca»t,  L.B.  1  A.  and 
E.  152.  "  The  minute  of  the  5th  of  February 
1823  remains  as  an  enunciation  of  actual  capture 
as  the  general  rule  to  be  applied  in  all  cases 
except  where  circumstances  render  it  inadmis- 
sible."   Dr.  Lushington,  p.  153,  &c.,  &c. 

"  The  general  rule  for  the  distribution  of  booty, 
to  be  adhered  to  as  far  as  possible,  is  the  rule  of 
actual  capture.  .  .  It  is  distinctly  prescribed 
by  the  Deccan  case,  which  is  the  most  important 
of  all,  not  only  as  having  been  the  result  of  com- 
plete discussion  of  the  subject,  but  as  having 
been  constantly  referred  to  in  later  cases  as 
an  authority,"  p.  179.  See  as  to  the  effect  of 
the  above  minute  the  opinions  of  Sir  Boundell 
Palmer  and  Mr.  Prendeigast  in  Appendix  to  the 
Report  on  Army  Prise  Commission,  1864. 
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Arhuthnot(a)  all  the  property  of  which  the 
booty  was  composed : 

"In  trust  for  the  pnq)ose  of  collecting,  re- 
covering, and  receiving  all  the  said  booty,  or 
the  proceeds  of  value  thereof  hereby  granted, 
from  the  said  united  company,  their  officers  or 
servants,  and  all  and  every  other  person  or 
persons  whomsoever,  unto  or  in  whose  hands, 
custody,  or  power  the  same  or  any  part  thereof 
may  have  come  or  may  now  be  and  remain." 

And  after  investing  the  trastoes  with 
all  the  powers  necessary  for  the  due  execu- 
tion of  their  office,  it  continued  in  these 
^vords: — 

*'  And  when  and  so  soon  as  the  case  will 
admit,  we  do  authorise  and  direct  our  said 
trustees  to  prepare  a  scheme  for  the  distribution 
of  the  said  booty,  and  of  all  and  every  part  or 
parts  thereof,  conformably  to  the  principles 
recommended  in  the  said  minute  of  the  Com- 
missioners of  our  Treasury,  and  approved  by  us, 
which  scheme  shall  be  submitted  by  them  to 
the  said  Commissioners  of  our  Treasury  for  the 
signification  of  our  royal  pleasure  thereon." 

When  the  trustees  came  afterwards  to 
frame  their  scheme  upon  the  basis  of  this 
warrant,  difficulties  wore  experienced  in 
practically  applying  the  princif)les  laid 
down  for  their  guidance  to  the  actual  state 
of  circumstances  before  them,  and  con- 
siderable delay  took  place  in  consequence. 

Eventually  they  addressed  a  letter  to 
the  Lords  of  the  Treasury,  stating  to  their 
Lordships  the  various  respects  in  which 
those  principles  were,  in  their  opinion, 
incorrect  and  inapplicable(?)) ;  and  a  second 
minute,  founded  m  a  great  measure  on 
the  views  taken  in  the  letter  of  the  trustees, 
was  shortly  after  drawn  up  and  issued 
from  the  Treasury.  It  bore  date  the  16th 
of  January  1826,  and  was  in  these  terms  : — 
Present — 

The  Earl  of  Liverpool.  Lord  Ix)wther 

The  Chancellor  of  the  Lord  Granville  Somer- 

Exchequer.  set. 
Mr.  Berkeley  Paget. 

"  My  Lords,  assisted  by  the  trustees  of  the 
Deccan  booty,  by  Lord  Bexley  and  the  law 
officers  of  the  Crown,  baving  heard  counsel  on 
behalf  of  the  Marquis  of  Hastings  and  the 
Grand  Army  of  the  Deccan  upon  the  subjects 
of  discussion  relating  to  the  distribution  of  the 
Deccan  booty,  which  have  arisen  out  of  the 
difference  between  the  actual  circumstances 
attending  the  capture  of  a  large  proportion  of 
that  booty,  as  stated  by  the  trustees,  and  those 
which  were  assumed  at  the  hearing  before  their 
Lordships  in  January  1823,  and  having  ma- 
turely ctmsidered  the  arguments  severally  stated 

(a)  See  Appendix  L. ;  L  Knapp,  p.  109  ; 
Wellington  Despatches,  &c.,  2,  53  ;  and  Parlia- 
mentary Papers,  1833,  XXVI. 

(6)  The  Duke  of  Wellington  addressed  to  the 
trustees  a  memorandum,  dated  10th  Sept.  1823, 
on  the  subject.    See  Appendix  L. 


by  the  counsel,  and  also  the  whole  of  the  docu- 
ments upon  the  subject  of  this  booty  now  before 
the  board,  are  of  opinion:  — 

'*  1.  That  with  respect  to  all  that  portion 
of  the  boDty  now  at  the  disposal  of  the  Crown 
which  is  described  as  having  been  *  taken  in  the 
daily  operations  of  the  troops,'  the  distribution 
thereof  should  be  made  to  the  actual  captors, 
according  to  the  terms  and  conditions  of  the 
minute  of  this  board  of  the  5th  of  February  1 823, 
and  of  the  warrant  of  His  Majesty  of  the  22nd 
of  March  following. 

"  2.  That  with  respect  to  that  part  of  the 
booty  which  consists  of  the  produce  of  arrears 
of  tribute,  rent,  or  money  due  to  the  Peishwah, 
it  appears  to  my  Lords  to  have  been  acquired 
by  the  general  result  of  the  war  and  not  by  the 
operations  of  any  particular  army  or  division, 
and  they  are  of  opinion  that  it  ought,  therefore, 
to  be  distributed  in  conformity  with  the  alterna- 
tive stated  in  their  minute  of  the  5th  of  February 
1823,  as  being  *the  only  correct  or  equitable 
rule,  if  the  principle  of  actual  capture  cannot  be 
adopted,*  viz.,  amongst  the  forces  of  all  the 
Presidencies  engaged  in  the  combined  operations 
of  the  campaign. 

"  3.  With  respect  to  the  property  captured 
at  Nassuck,  my  Lords  are  of  opinion  that 
the  booty  recovered  at  that  place  cannot  be 
distributed  upon  the  principle  of  actual  capture, 
and  ought,  therefore,  to  be  divided  amongst  the 
forces  of  all  the  Presidencies  engaged  in  the 
combined  operations  of  the  campaign. 

*'  4.  With  respect  to  the  booty  recovered  at 
Poonah,  alleged  to  have  been  removed  thither 
from  the  Ryeghur,(o)  my  Lords  are  of  opinion 
that  this  booty  cannot  be  distributed  upon  the 
principle  of  actual  capture  to  the  force  by 
which  Ryeghur  was  taken  under  the  orders  of 
the  Government  of  Bombay,  unless  it  can  be 
proved  by  the  captors  of  Rai  Ghur  that  the 
property  in  question  was  actually  in  that  fort 
at  the  time  when  it  was  taken,  in  default  of 
which  proof  my  Lords  are  of  opinion  that  this 
booty  also  ought  to  be  distributed  among  the 
forces  of  all  the  Presidencies  engaged  in  the 
combined  operations  of  the  campaign. 

"  5.  With  respect  to  that  portion  of  the 
booty  which  is  stated  to  consist  of  money  re- 
covered on  account  of  deposits  made  by  the 
Peishwah,  my  Lords  are  of  opinion  that  any 
part  of  this  property  which  can  be  proved  to  have 
been  in  Poonah  at  the  time  when  that  place  was 
captured,  viz.,  on  the  17th  of  November  1817, 
ought  to  be  distributed  to  the  captors  of 
Poonah  according  to  the  terms  of  the  minute  of 
the  5th  of  February  1823,  upon  the  principle  of 
actual  capture ;  but  that  with  respect  to  those 
parts  of  the  above  property  as  to  which  such 
proof  cannot  be  established,  such  monies  or 
effects  must  be  considered  as  having  been 
acquired  by  the  general  result  of  the  war,  and 
as  such  ought  to  be  distributed  amongst  the 
forces  of  all  the  Presidencies  engaged  in  the 
combined  operations  of  the  campaign. 

**  6.  With  respect  to  the  share  of  the 
commander-in-chief  in  the  distribution  under 
the  several  heads  above  enumerated,  my  Lords 


(a)  See  above,  p.  279. 
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are  of  opinion  that  the  Marqnis  of  Hastings 
ought  to  share  as  commander-in-chief  in  fUl 
those  cases  in  which  Sir  Thomas  Hislop  is  not 
entitled  to  share  as  snch  onder  the  terms  of  the 
minnte  of  the  5th  of  February  182S,  wherein  it 
is  declared,  *  That  Sir  Thomas  Hislop,  as  com- 
mander-in-chief of  the  Deccan  army,  and  all 
the  officers  of  the  general  staff  of  that  army, 
were  entitled  to  participate  in  the  booty  which 
may  arise  firom  any  capture  by  any  of  Uie  divi- 
sions of  the  army  of  the  Deccan,  until  the  said 
army  of  the  Deccan  was  broken  up  on  the  81st 
of  March  1818/ 

**  My  Lords  are  further  of  opinion  that  the 
general  rules  of  division  hitherto  adopted  in  the 
distribution  of  booty  to  the  forces  in  India, 
among  the  several  classes  and  ranks  of  the 
army,  should  be  adhered  to  on  the  present 
occa8ion."(<>) 

The  minute  of  the  16th  of  January  1826 
was  followed  by  a  warrant  under  the  sign 
manual,  bearing  date  the  30th  of  Septem- 
ber 1826.  This  instrument  stated,  in  its 
preamble,  the  warrant  of  March  1823  and 
the  consequential  grant  to  the  trustees, 
reciting  that  such  grant  was  made — 

**  In  trust  for  the  purpose  of  being  distributed 
to  the  said  forces  according  to  a  scheme  directed 
by  our  said  warrant,  and  submitted  by  the  said 
trustees  to  the  Commissioners  of  our  Treasury, 
for  the  signification  of  our  royal  pleasure 
thereon.** 

It  then  proceeded : — 

"  And  whereas  the  said  Commissioners  of  our 
Treasury  have  humbly  submitted  to  us,  for  our 
ffracious  approval,  a  minute  of  their  board, 
bearing  date  the  16th  day  of  January  1826, 
containing  directions  to  the  said  trustees  as  to 
the  principles  on  which  they  were  to  prepare 
the  scheme  for  the  distribution  of  the  said  booty, 
of  which  further  directions  we  have  been 
graciously  pleased  to  approve;  and  whereas 
the  Commissioners  of  our  Treasury  have  repre- 
sented to  us  that  they  have  maturely  considered 
the  schemes  prepared  in  conformity  to  the  said 
minute  submitted  to  them  by  the  said  trustees 
for  the  distribution  of  certain  parts  of  the  said 
booty  taken  in  the  daily  operations  of  the 
troops  under  the  command  of  Lieatenant- 
General  Sir  T.  Hislop  at  the  following  places  ; 
vii.,"  &c. 

Here  the  warrant  specified  the  several 
places  where  the  booty  taken  was  to  be 
considered  as  falling  within  that  descrip- 
tion, and  stated  the  yalue  of  the  whole  at 
21  lacs  58,168  rupees,  as  more  particularly 
set  forth  in  the  annexed  schemes  to  which 
it  referred.    It  then  proceeded : — 

**  And  whereas  we  are  graciously  pleased  to 
approve  of  the  said  scheme,  we  do  hereby 
aathorise  and  direct  our  said  trustees  to  distn-^ 
bute  the  proceeds  of  the  said  SI  lacs  58,168 
rupees  accordingly.** 


(a)  See  Banda  and  Kirwse  Booty  Case, 
L.  R.  1,  A.  &  £.,  p.  154;  and  Parliamentary 
Papers,  1888,  XZVI. 
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The  warrant  for  the  distribution  of 
those  portions  of  the  booty  which  were  to 
be  considered 

**  As  having  been  taken  in  the  daily  opera- 
tions of  the  troops," 

and  therefore  distributable  upon  the  prin- 
ciple of  actual  capture,  was  foUowea,  on 
the  15th  of  February  1828,  by  another 
warrant  relating  ezclusiyely  to  that  part 
of  the  booty  to  which  the  principle  of  con- 
structiye  capture  was  to  be  apphed.  This 
latter  warrant  referred  to,  and  formally  ' 
approyed  of,  the  Treasury  minute  of 
January  1826,  in  language  precisely  the 
same  with  that  employed  in  the  warrant 
of  September  1826,  already  set  forth ;  and 
it  continued  in  these  words :  — 

**  And  whereas  the  Conmiissioners  of  our 
Treasury  have  represented  to  us  that  they  have 
maturely  considered  the  scheme  prepared  in 
conformity  to  the  said  minute,  and  submitted  to 
them  by  the  said  trustees  for  distribution  of  a 
part  of  the  said  booty  acquired  by  the  general 
result  of  the  war  by  the  forces  under  the  com- 
mand of  the  late  Most  Noble  the  Marquis  of 
Hastings,  commander-in-chief  of  all  our  forces 
in  India,  amounting  in  all  to  41  lacs  39,808 
rupees,  &c.,  as  shewn  by  the  said  scheme  here- 
unto annexed,  &c.  ;  and  whereas  we  are 
graciously  pleased  to  approve  of  the  said 
scheme,  we  do  authorise  and  direct  tbe  said 
trustees  to  distribute  the  proceeds  of  the  said 
41  lacs  89,803  rupees  accordingly.'* 

The  ostensible  object  of  these  two  in- 
struments was  to  give  the  royal  sanction 
and  approval  to  the  schemes  therein  re- 
ferred to,  which  were  framed  in  confor- 
mity with  the  pidnciples  recommended  in 
the  Treasury  minute  of  January  1826. 
Their  practical  operation,  when  taken  in 
connexion  with  those  schemes,  was  to 
authorise  a  distribution  of  the  booty,  pro- 
ceeding to  a  much  greater  extent  upon 
the  principle  of  constructiye  capture  than 
seemed  to  haye  been  contemplated  by  the 
warrant  of  March  1823. 

The  result  was  extremely  prejudicial  to 
the  interests  of  Sir  T.Hislop  and  tbe  Deccan 
army,  who,  under  the  language  of  the  ori- 
ginal warrant,  considering  themselyes  the 
actual  captors  of  the  great  bulk  of  the  pro>> 
perty,  had  expected  to  share  it  exclusiyely 
among  themselyes,  and  it  was  proportion- 
ably  ^yourable  to  Lord  Hastings  and  the 
Grand  Army,  who  were  thus  let  in  to  par- 
ticipate in  a  fund  which  the  Deccan  army 
had  supposed  to  be  peculiarly  its  own,  and 
of  which  the  share  allotted  to  Sir  T.  Hislop, 
became  in  consequence  reduced  from  that 
of  Commander-in-Chief  to  that  of  a  subor- 
dinate officer  only. 

The  Marquis  of  Hastings  died  in  No- 
yember  1826,  before  any  distribution  of 
the  prize  had  taken  place;  and  the  bill 
was  filed  by  Messrs.  Alexand&r  ^  Co.  for 

B  B 


773] 


Alexander  against  tJie  DvJce  of  Wellington,  1831. 


[774 


the  purpose  of  establishing  their  title 
under  the  indentures  of  October  1820,  and 
December  1822,  to  the  share  accruing  to 
the  Marquis's  estate  by  virtue  of  the  war- 
rant of  February  1828. 

The  scheme  issued  in  pursuance  of  that 
warrant(a)  appeared  in  the  London  Gazette 
of  the  11th  of  March  1828,  and  was 
entitled : 

**  Grant  to  the  combined  army  wliich  served 
under  tht;  command  of  the  late  Most  Noble 
Francis  Marquis  of  Hastings,  K.G.,  commander- 
in-chief  of  all  the  forces  in  India,  engaged  in 
the  war  against  the  Pindarrees  and  certain  of 
the   Mahratta   States,   in  the  years    1817   and 

This  scheme  had  ascertained  the  value 
of  the  share  allotted  to  the  commander- 
in-chief  of  what  was  there  denominated 
"the  combined  army"  at  the  sum  of 
44,2012.,  being  one-eighth  of  the  whole 
fond  thereby  apportioned  among  the 
officers  and  men  who  composed  that  army ; 
and  as  the  description  of  commander-in- 
chief  was  understood  to  apply  to  Lord 
HdstingSf  although  his  name  was  not  men- 
tioned in  the  body  of  the  scheme,  the  sum 
so  allotted  was  paid  into  Court  in  the 
cause  of  Watson  v.  Buke  of  Wellington{h) 
by  the  trustees  of  the  Deccan  booty,  and 
on  the  dismissal  of  that  suit,  was  directed 
to  be  retained  to  abide  the  result  of  the 
present  claim. 

Sir  T,  Hislop,  who  denied  the  validity 
of  Lord  Hasting^s  title,  and  various  in- 
cumbrancers who  set  up  claims  against 
the  fund  under  instruments  posterior  in 


(a)  By  a  warrant  under  the  Sign  Manual  of 
Slst  July,  1832,  a  scheme  for  a  further  distri- 
bution was  authorised.  The  following  opinion 
of  the  law  officers  was  given  as  to  the  effect  of 
the  Treasury  minutes  and  Eing*s  Warrants  : — 

*'  Whether  upon  a  full  consideration  of  these 
documents  (the  Treasury  minutes  of  5th  Feb- 
ruary 1823,  the  Treasury  minute  16th  Jan. 
1826,  the  King's  warrant  of  81st  July  1832, 
authorising  a  scheme  for  a  further  distribution  of 
Deccan  pnze  money  and  ratification  thereof  in 
the  *  Gazette ')  the  Treasury  has  any  legal 
authority  to  reconsider  this  case,  and  whether 
any  vested  right  has  or  has  not  been  created  on 
behalf  of  the  parties  interested  in  the  scheme  of 
distribution  directed  to  be  carried  into  effect, 
under  the  sign  manual  of  July  1832,  as  to  pre- 
clude a  re-hearing  of  the  case  at  the  present 
moment." 

"  We  are  of  opinion  that  the  King,  by  his  pre- 
rogative, may  revoke  the  warrant  of  July  1882, 
until  a  distribution  has  been  actually  made  under 
it,  and  therefore  that  there  is  not  any  vested 
riffhts  under  the  warrant  to  preclude  a  re-hearing 
ofthe  case  with  his  Majesty's  consent  at  the  pre- 
sent moment. 

Hbnbt  C.  Jeniibb, 

•*  Doctors*  Commons,     Wm.  Hornb, 
•*  July  27, 1888.  J.  Campbell." 

(6)  1  Buss,  and  M.  502. 


dat^  to  the  assignments  to  Alexander  Sf 
Co. J  were  joined  with  the  Marquis's  per- 
sonal representative  as  defendants  to  the 
bill. 

Of  theTjuestions  argued  at  the  hearing, 
the  most  material  were  the  two  following : 
First,  whether  the  share  of  the  Marquis 
of  Hastings  would  pass  by  the  assignment 
executed  by  him,  after  the  booty  had  been 
taken,  but  before  the  Crown  had  made 
any  grant  of  it,  or  issued  any  warrant 
under  the  si^  manual  determining  in 
what  mode  it  should  be  distributed; 
secondly,  whether  the  amount  of  the 
share  of  the  Marquis  of  Hastings  was  to 
be  considered  as  definitively  fixed  by  the 
warrant  of  1828,  or  whether  it  was  still 
open  to  any  party  to  claim  to  have  it 
reduced,  according  to  the  principle  of 
distribution  alleged  to  be  established  by 
the  warrant  of  1823. 

November  15,  1830. — Peniberton^ia)  Kin^ 
der8ley,{h)  and  Fa/ne  for  the  Plaintiffls. 
Captors  have  from  the  time  of  capture  an 
inchoate  right  in  effects  captured  as  prize, 
which,  though  the  title  is  not  perfected 
till  a  grant  is  made  by  the  Crown,  is  a 
vested  right,  and  is  capable  of  transmis- 
sion by  assignment  or  otherwise.  In 
Stevens  v.  Bagwell,(c)  Sir  William  Grant 
says: 

"Though  the  property  was  not  completely 
vested  iu  the  captors  until  condemnation,  yet 
after  condemnation,  it  is  by  relation  considered 

as  theirs  fi-om  the  time  of  the  capture 

The  intention  of  the  Crown  in  all  cases  of  this 
kind  is  to  put  what  is,  in  strictness,  matter  of 
bounty  upon  the  footing  of  matter  of  right. 
The  service  performed  is  thought  worthy  of 
reward;  and  though  the  party  performing  it 
died  before  payment,  the  claim  of  bounty  from 
the  Crown  is  considered  as  transmissible  to  his 
representatives,  in  the  same  plight  and  condi- 
tion as  the  claim  for  wages,  or  any  other  stipor 
lated  or  legal  remimeration  of  service.  In  such 
cases  the  Crown  never  means  to  exercise  any 
kind  of  judgment  or  selection,  with  regard  to 
the  persons  to  be  ultimately  benefited  by  the 
gift.  The  representatives,  to  whom  the  Crown 
gives,  are  those  who  legally  sustain  that  charac- 
ter ;  but  the  gift  is  made  iu  augmentation  of  the 
estate,  not  by  way  of  personal  bounty  to  them. 
They  take  subject  to  the  same  trusts,  upon 
which  they  would  have  taken  wages  or  prise 
money,  to  which  the  party  fVom  whom  they 
claim,  might  have  been  legally  entitled." 

There  is  no  authority  or  principle  on 
which  it  could  be  held,  that  the  interest 
which  the  captor  has  in  prize  money  is 
not  capable  of  assignment  till  the  grant  by 
the  Crown  is  completed.  The  amount  of 
the  Marquis  of  Hasting' s  share  is  defini- 
tively fixed  by  the  warrant  and  scheme  of 


(a)  Afterwards  Lord  Eingsdown. 
(6)  n        Vice-ChanoeUor. 

(c)  15  Yes.,  p.  152. 


775] 


Alexander  against  the  Luke  of  Wellington,  1831. 


[776 


1828,  and  no  Court;  can  now  enter  into  the 
consideration  of  the  question,  whether  a 
greater  or  less  sum  ought  to  have  been 
allotted  to  him.  As  no  proclamation  has 
been  issued  regulating  the  distribution  of 
such  booty  as  might  be  taken  in  the  war, 
the  division  could  be  only  in  such  manner 
as  his  Majesty  by  his  sign  manual  should 
direct. 

Sir  Charles  WethereUia)  and  8UM/rt,{h) 
for  Sir  Thomas  Hislop,  contended  at  great 
length,  that  the  fund  was  bound  by  the 
warrant  of  1823,  which  established  the 
principle  by  which  the  distribution  of  the 
booty  was  to  be  made,  and  that  the  distri- 
bution directed  by  the  warrant  of  1828  was 
not  in  conformity  to  this  principle. 

Bickerstethic)  and  Grijjith  Richards,  for 
the  personal  representabive  of  the  Marquis 
of  Hastings.  Tne  Marquis  of  Hastings  had 
not,  at  ike  time  when  the  security  to 
Alemmder  8f  Go.  was  executed,  such  an 
interest  in  the  booty,  as  was  capable  of 
assignment.  In  Stevens  v.  Bagwell,  prize 
money  is  placed  on  the  same  footing  as 
wages.  It  is  settled  that  neither  the  full 
pay  nor  the  half  pay  of  an  officer  can  be 
assigned  or  pledged. 

Berwick  v.  E^,(d)  Flarty  V.  Odlum(e) 
Considered  as  a  remuneration  for  past 
services,  prize  money  cannot  be  assigned ; 
and  if  it  is  viewed  as  an  excitement  to 
iriture  exertion,  the  same  objection  applies. 
The  country  has  a  right  to  require, 
that  the  officers  and  soldiers  shall  not 
place  themselves  in  a  situation,  in  which 
the  motives  held  to  them  by  the  Crown 
shall  be  impaired  in  force.  In  the  present 
case,  there  is  a  peculiar  disability  arising 
out  of  the  situation  of  the  Marquis  of 
Hastings  as  governor-general.  The  man 
who  was  governor-general  and  comman- 
der-in-chief, was  necessarily  the  person 
who  would  be  principally  consulted  by  the 
Crown  as  to  the  mode  of  distribution 
whidi  should  be  adopted:  and  in  the 
present  instance  communications  on  this 
subject  did  take  place  between  the  Marquis 
of  Hastings  and  the  officers  of  the  Crown. 
He  would  be  exposed  to  temptation  not  to 
discharge  his  duty  in  such  communications 
if  he  were  permitted  previously  to  subject 
bis  own  share  in  the  oooty  to  the  demand 
of  others. 

Wra/y  for  the  Crown. 

Spencer,  J.  Eussell,  and  Wright  for  other 
parties. 

Pemberton^if)  in  reply :  Prize  money  is 
not  in  the  nature  of  full  pay  or  half  pay. 


(a)  Attorney-General. 

(b)  Afterwards  Vice-Chancellor. 

(c)  „         Lord  Langdale. 
id)  1  H.  K.  627. 

(«>  8  T.  B.,  651.    See  Bankruptcy  Act,  1888, 
•.38. 

(/)  Afterwards  Lord  Bangsdown. 


A  soldier  cannot  assign  his  pay,  because 
his  pay  is  received  for  the  purpose  of 
enabling  him  to  discharge  the  duties  which 
he  is  hired  to  perform,  and  the  probable 
result  of  alienating  his  pay  would  be  to 
deprive  him  of  the  means  of  performing 
his  duties.  Prize  money,  on  the  contrary, 
an  extraordinary  bounty  granted  by  the 
Crown  as  a  reward  for  services  already 
performed.  The  services  having  been 
performed,  it  matters  not  how  the  reward 
IS  dealt  with  by  the  party  entitled  to 
receive  it;  and  whether  it  is  assigned 
before  or  after  the  nominal  grant  by  the 
Crown  must  be  altogether  immaterial. 
Even  considered  as  a  stimulus  to  future 
exertion,  it  is  not  likely  to  act  the  less 
powerfully,  because  it  has  been  appro- 
priated to  the  payment  of  debts  previously 
contracted.  If  the  distribution  directed 
by  the  warrant  of  1828  were  at  variance 
with  the  warrant  of  1823,  and  the  princi- 
ple established  by  it,  we  might  still  argue 
with  much  confiaence  that  the  Crown  was 
at  liberty  at  any  time  before  a  scheme  of 
distribution  was  finally  settled,  to  alter 
the  mode  of  distribution  as  to  His  Majesty 
might  seem  fit.  In  truth,  however,  the 
warrant  of  1828  has  not  the  effect  which 
is  attributed  to  it  by  Sir  Thomas  Hislop, 
It  is  merely  a  grant  of  the  booty  to 
trustees,  upon  trust  to  collect  the  pro- 
perty, with  a  direction  that  they  sWl 
prepare  a  scheme  of  distribution,  con- 
formable to  a  certain  principle  laid  down 
in  a  Treasury  minute,  and  submit  that  the 
Echeme  to  his  Majesty  for  approbation. 
The  trustees  framed  their  scheme  upon  the 

Erinciple  stated  in  the  Treasury  minute ; 
ut,  upon  fuller  examination  with  respect 
to  some  parts  of  the  booty,  the  facts  were 
discovered  not  to  be  such  as  they  had 
been  assumed  to  be,  when  the  matter 
was  before  the  Lords  of  the  Treasury. 
And,  it  was  in  consequence  of  this  altera- 
tion in  the  state  of  circumstances,  that 
the  principle  of  actual  capture  ceased  to 
be  applicable  to  certain  portions  of  tho 
booty  to  which  it  had  been  previously 
supposed  to  apply.  The  Lords  of  the 
Treasury,  being  informed  of  the  facts  as 
they  really  were,  came  to  certain  resolu- 
tions, which  do  not  alter  the  principle 
established  by  the  warrant  of  1823,  but  are 
merely  instructions  to  the  trustees  for  the 
application  of  this  principle.  A  scheme 
is  accordingly  prepared  by  the  trustees, 
and  approved  oy  the  Clrown ;  and  a 
warrant  for  the  distribution  of  the  pro- 
perty in  conformity  to  that  scheme  is 
issued  under  the  sign  manual. 

November  16. 1^.— The  Mastbe  of  the 
ItoLLS(a)  held  that  prize  money  w^  not 
in  the  nature  of  military  pay,  and  wai 


(a)  Sir  John  Leach. 


BB  2 


777] 


Alexander  against  the  Duke  of  Wellington,  1831. 


[778 


assignable  in  equity.  He  also  held  that 
the  rights  to  the  property  comprised  in 
the  distribution  made  by  the  warrant  of 
1828  could  be  determined  by  that  war- 
rant alone,  and  that  no  claim  to  any  part 
of  that  property  could  be  sostained  by  Sir 
Thoinas  Hislop  under  the  warrant  of  1823. 

Sir  r.  Hislop  appealed  from  the  whole 
decree. 

May  26,  1831.— The  Lord  Chancellor(a) 
having  called  on  the  Appellant's  counsel 
to  begin, 

Sir  Charles  WetherelU  Knight, (h)  and 
Stuart  contended  that  the  warrant  of 
March  1823  amounted  to  a  final  and  inde- 
feasible grant  of  the  prize  to  trustees  for 
the  benefit  of  a  class  therein  distinctly 
indicated  hj  description.  Conformably 
to  the  principles  laid  down  in  the  instru- 
ment for  the  guidance  of  the  trustees, 
and  from  which  they  had  no  discretion  or 
authority  to  deviate,  and  applying  those 
principles  strictly  to  the  actual  circum- 
stances under  which  the  booty  in  question 
was  captured,  the  troops  composing  the 
army  of  the  Deccau,  under  the  command 
of  Sir  T.  Hislojp,  were  the  persons  exclu- 
sively answering  the  description.  The 
individuals  who  were  to  take  being  thus 
ascertained,  the  trustees  were  merely 
empowered  to  act  in  a  ministerial  capa- 
city, for  the  purpose  of  getting  in  the 
prize  and  computing  the  value  of  each 
claimant's  share  according  to  his  rank ; 
and  they  were  therefore  to  prepare  a 
scheme,  specifying  in  detail  the  exact 
amount  of  the  several  shares.  The  war- 
rant was,  therefore  in  eff'ect,  a  trust  deed, 
vesting  in  Sir  T,  Hislop  and  the  forces 
under  his  command,  definite  and  abso- 
lute interest  in  the  fund;  such  an  interest 
as  entitled  them  to  call  upon  the  trustees 
to  proceed  in  the  execution  of  their  trust 
ana  to  bring  them  judicially  to  account, 
if  they  afterwards  attemptea  to  remould 
or  evade  it.  It  was  no  defence  to  the 
trustees  to  say  that  the  Crown  had  issued 
two  other  warrants  of  later  date,  in  terms 
which  virtually  rescinded  or  revoked  the 
first ;  for  the  property  bad  been  com- 
pletely and  irrevocably  devested  out  of 
the  Crown  by  the  original  grant,  and 
could  not  be  resumed  at  pleasure  by  any 
subsequent  act  of  his  Majesty,  and  the 
warrants  of  1826  and  1828,  therefore,  were 
altogether  nullities.  If  the  right  were 
admitted  to  have  been  fully  vested  in 
Sir  T.  Hislop,  the  jurisdiction  of  the 
Court  to  adjudicate  upon  the  warrant 
followed  of  course.  There  was  no  rule 
which  laid  it  down,  that  when  a  royal 


(a)  Lord  Brougham. 

(6)  Afterwards  Lord  Justice. 


grant  once  created  a  title,  the  validity  of 
that  title,  and  consequently  the  construc- 
tion of  the  instrument  creating  it,  might 
not,  like  any  other  matter,  become  the 
subject  of  litigation  in  Westminster  HalL 
Here,  independently  of  the  ground  of 
trust  before  referred  to,  the  fund  which 
formed  the  subject  matter  of  the  grant 
having  been  brought  into  the  Court  of 
Chancery,  the  question  of  title  to  the 
fund  and,  of  necessity,  the  construction 
of  the  warrant,  became  collaterally,  but 
regularly,  cognizable  in  the  same  Court. 
Stevens  v.  BagwdL{a) 

'bts^j  27,  1831. — The  Lord  Chancellor  : 
From  the  magnitude  of  the  stake  involved 
in  it,  this  appeal  is  entitled  to  be  termed 
very  important ;  and  it  is  also  extremely 
important  in  another  view,  from  the  deep 
interest  which  many  most  meritorious 
individuals  mast  necessarily  take  in  the 
result.  But  here  its  whole  interest  ends ; 
for  if,  on  the  one  hand,  I  never  saw  a  more 
important  case,  so,  on  the  other,  I  have 
never,  in  the  course  of  my  experience  at 
the  bar,  seen  one  less  encumbered  with 
any  kind  of  difl&culty. 

I  shall  begin  with  stating  principles 
touching  the  uncontested  rights  of  the 
Crown  in  the  matter  of  prize(6) ;  principles 
which  have  a  material  influence  over  the 
whole  question,  but  which,  however  they 
may  have  been  admitted  in  point  of  form, 
have  been  altogether  lost  sight  of  in  their 
application  to  the  argument.  That  prize 
is  clearly  and  distinctly  the  property  of 
the  Crown,  that  the  sovereign  in  this 
country,  the  executive  government  in  all 
countries,  in  whom  is  vested  the  X)ower  of 
levying  the  forces  of  the  State,  and  of 
making  war  and  peace,  is  alone  possessed 
of  all  property  in  prize,  is  a  principle  not 
to  be  disputed. (c)  It  is  equally  incon- 
testable tnat  the  Crown  possesses  this 
property  pleno  jure,  absolutely  and  wholly 
without  control ;  that  it  may  deal  with  it 
entirely  at  its  pleasure ;  may  keep  it  for 
its  own  use,  may  abandon  or  restore  it  to 
the  enemy,  or,  finally,  may  distribute  it 
in  whole  or  in  part  among  the  persons 
instrumental  in  its  capture,  making  that 
distribution  according  to  whatever  scheme, 
and  under  whatever  regulations  and  con- 
ditions it  sees  fit.  It  is  equally  clear,  and 
it  follows  from  the  two  former  propositions, 
that  the  title  of  a  party  claiming  prise 


(a)  See  above,  p.  774. 

(6)  The  King  against  Broom,  12  Mod.,  185 ; 
The  Elsebe  Maas,  6  Rob.,  178  ;  Nieholl  v. 
Goodall,  10  Ve».,  156 ;  Thetis,  8  Hag.,  p.  281  ; 
Finch,  178 ;  evidence  before  Commission  of 
inquiry  into  Army  Priie,  XXV.,  XXXVIIL; 
Blontsohli's  Dcu  Beuterecht  im  Krieg,  26. 

(c)  Dr.  Luihington  in  Banda  tmd  Kinoee 
Booty  Case,  L.  B.  1  A.  &  B.,  p.  184.  See 
2  ft  8  WilL  4.e.  68.,  and  8  &  4  Vict.  e.  65. 
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mnst  needs  in  all  cases  be  the  act  of  the 
OrowD,  by  which  the  royal  pleasure  to 
grant  the  prize  shall  have  been  signified 
to  the  subject.  Whether,  where  that  act 
has  once  been  completed,  and  it  distinctly 
appears  that  the  Grown  was  minded  to  de- 
part with  the  property  finally  and  irrevo- 
cably, whether,  even  in  that  case,  the  same 
paramount  and  transcendant  newer  of  the 
Crown  might  not  enure  to  tne  efiect  of 
preserving  to  his  Majesty  the  right  of 
modifying  or  altogether  revoking  the 
grant,  is  a  question  which  has  never  yet 
arisen,  and  which,  when  it  does  arise,  will 
be  found  never  to  have  been  determined 
in  the  negative,  but  this,  at  all  events,  is 
clear,  that  when  the  Crown  by  an  act  of 
grace  and  bounty  parts  for  certain  pur- 
poses, and  subject  to  certain  modifica- 
tions, with  the  property  in  prize,  it  by 
that  act  plainly  signifies  its  intention  that 
the  prize  shall  continue,  subject  to  the 
power  of  the  Crown,  as  it  was  before  the 
act  was  done. 

This  latter  proposition  is  capable  of 
illustration  from  a  variety  of  sources 
which  were  but  slightly  adverted  to  in  the 
argument;  for,  whether  we  refer  to  the 
decisions  of  venerable  Judges,  to  the  pre- 
oedents  furnished  by  prise  proclamations, 
or  to  the  more  venerable  authority  of  the 
letter  of  the  statutes,  from  all  of  these  it 
will  be  found  that,  in  stating  the  absolute 
nature  of  the  principle  I  have  not  strained 
but  have  rather  fallen  short  of  the  truth. 

The  doctrine  has  been  fequently  recog- 
nised in  cases  where  the  question  has 
arisen  subsequently  to  the  capture,  and 
before  condemnation ;  but  the  same  prin- 
ciple was  afterwards  extended  in  the  case 
of  the  EUebe  Maa8,(a)  at  the  Cockpit,(&) 
on  which,  after  final  adjudication  in  the 
Court  below,  but  pending  an  appeal,  the 
Crown  thought  proper,  for  reasons  of 
State  aui  public  policjr,  to  I'estore  the 
prize  at  the  expense  of  the  captors.  In 
other  words  it  was  there  determined,  and 
that,  too,  upon  a  solemn  and  most  able 
argument,  and  by  a  judge  the  most  learned 
and  eminent  of  his  time,  the  present  Lord 
Biowell,  that  when  the  Crown  saw  fit  to 
restore  the  capture,  the  captors,  who  had 
run  the  risk  and  suffered  the  loss,  who  had, 
moreover,  borne  the  charge  of  bringing 
the  prize  into  port,  and  the  further  costs 
of  proceeding  in  the  Admiralty  to  adjudi- 
cation, and  had  even  undergone  addi- 
tional expenses  m  contesting  tneir  claim 
upon  appeal,  were  altogether  without  a 
remedy. 

•*  It  is  admitted," 

Says  Lord  Stowell,  in  language  which  it 


(a)  5  Rob.  178. 

(6)  Where  the  Committee  of  the  Privy  Coon* 
eil  was  Accustomed  to  meet 


would  be  vain  to  praise  or  attempt  to 
imitate, 

'*  it  is  admitted  on  the  part  of  the  captors,  whose 
interests  have  been  argued  with  great  force  (and 
not  the  less  effective,  surely,  for  the  extreme 
decorum  with  which  that  force  has  been  tempered), 
that  their  claim  rests  only  on  the  Order  of  Council, 
the  proclamation,  and  the  Prixe  Act.  It  is  not,  as 
it  cannot  be  denied,  that,  independent  of  these 
instruments,  the  whole  subject  matter  is  in  the 
hands  of  the  Crown,  as  well  in  point  of  interest  as 
in  point  of  authority.  Priae  is  altogethera  creature 
of  the  Crown.  No  man  has,  or  cun  have,  any 
interest  but  what  he  takes  as  the  mere  gift  of 
the  Crown;  beyond  the  extent  of  that  gift 
he  has  nothing.  This  is  the  principle  of  law 
on  the  subject,  and  founded  on  the  wisest 
reasons.  The  right  of  making  war  and  peace  is 
exclusively  in  the  Crown,  and  the  disposal  of 
these  acquisitions  of  war  belonging  to  the 
Crown,  and  the  disposal  of  these  acquisitions 
may  be  of  the  utmost  importance  for  the  pur- 
poses both  of  war  and  peace.  Thb  is  no 
peculiar  doctrine  of  our  Constitution ;  it  is  mii- 
versally  received  as  a  necessary  principle  of 
public  jurisprudence  by  all  writers  on  the  sub- 
ject, '  Bella  parfa  cedunt  reipuhltca*  *\a) 

Upon  that  principle,  accordingly,  and 
holding  that  right  not  to  be  devested  bv 
the  proclamation  and  Order  in  Council, 
and  the  Prize  Act,  Lord  StoweU  decided, 
that  up  to  the  period  of  final  adjudication, 
the  Crown  can  restore  the  nrize,  without 
thinking  of  consulting  or  talcing  the  con- 
sent of  tne  captor,  who  at  his  peril,  and  at 
the  expense  of  his  own  blood  and  treasure, 
won  the  prize  ftom  the  enemy. 

It  has  been  strongly  argued  that  the 
difference  between  prize  proclamations  and 
the  warrant  in  question  is  this,  that  the 
prize  proclamations  only  intimate  the  in- 
tention to  distribute  or  to  grant,  whereas 
here  there  is  much  more,  a  grant  actuallv 
executed.  The  prize  proclamation  which 
was  the  subject  of  discussion  in  the  case  of 
the  Elsehe  Maas,  now  lies  before  me,  and 
it  will  presently  be  seen  whether  or  not 
that  can.  with  any  strictness  of  speech,  be 
described  as  an  intention  indicated,  and 
not  a  grant  made.  It  is  a  solemn  instru- 
ment, a  proclamation  by  the  King ;  and  it 
runs  in  tnese  terms : — 

**  We,  being  desirous  to  make  it  known  to  our 
loving  subjects,  and  all  others  whom  it  may 
concern,  by  this  our  proclamation,  by  and  with 
the  advice  and  consent  of  our  Privy  Council." 

Not  that  we  intend  to  do  this  or  that,  but — 
''that  our  will  and  pleasure  is,  that  the  net 
proceeds  of  all  prize  taken,  the  ri^jht  whereof  is 
mherent  in  us  an^  our  Crown,  be  granted  to  the 
takers,  subjeet  to  the  payment  of  costs  and  not 
otherwise,  and  the  sam«  prize  may  be  so  granted 
in  the  proportions  and  manner  hereaner  set 
forth,  that  is  to  say  ;  ''(6) 


(a)  5  Bob.  181. 

(b)  See  Fnttt  on  Prizes,  158. 
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and  then  comes  the  scheme  of  distribution, 
according  to  which  the  Crown*s  will  and 
pleasure  is,  that  the  prize  shall  vest  and  be 
di8tributed.(a) 

Throughout  the  whole  of  the  instrument 
I  find  not  a  letter  or  a  syllable  that  looks 
like  the  reservation  of  a  power  to  alter  or 
revoke.  Here  is  a  gift  by  the  Crown,  of  a 
right  inherent  in  the  Crown,  to  be  dis- 
tributed among  the  captors  according  to  a 
scheme  laid  down  "  herein,"  and  not  else- 
where, to  be  distributed  as  **  hereafter  set 
forth  "  and  not  otherwise,  and  without  a 
title  that  points  to  the  reserving  of  a  power 
to  revoke,  or  alter,  or  modify  thatscneme. 
Now  1  have  said  that  the  higher  authority 
of  the  Act,  if  higher  it  be,  shall  affix  the 
construction  to  this  instrument,  and  shall 
show  what  is  the  power  of  the  Crown,  even 
after  it  has  issued  the  prize  proclamation, 
after  it  has  finally  approved  the  scheme  of 
distribution,  and  finally  stated  in  what  way 
the  distribution  was  to  be  efi*ected.  It 
might  have  been  argued  from  that  pro- 
clamation, much  more  strongly  than  from 
the  warrant  under  consideration,  that  the 
grant  was  irrevocably  vested,  and  that  the 
gift  must  be  held  a^j  upon  a  conveyance  in 
trust,  subject  to  the  direction  of  the  Court, 
and  the  cestuis  que  trusts.  That  proclama- 
tion looks  forward  to  no  other  act  upon 
which  final  distribution  is  to  attach.  It 
does  not  say,  in  the  language  of  the  present 
waiTant,  *'to  be  distributed  in  such  way, 
or  according  to  such  scheme  as  our  Lords 
Commissioners  shall  lay  before  us,  and  we 
shall  approve  of."  Observe,  nevertheless, 
how  the  Legislature  has  treated  this  very 
instrument  in  the  Prize  Act;  and  surely 
if  any  statute  be  germane  to  the  mat- 
ter in  hand,  it  must  be  the  one  passed  by 
the  authority  of  the  Legislature  at  the 
beginning  oi  each  war,  to  regulate  the 
rights  of  parties.  No  Prize  Act  ever  pre- 
sumes to  interfere  with  the  rights  of  the 
Crown.  No  Prize  Act  ever  assumes  that  the 
Legislature  is  dealing  with  the  rights  of  the 
Crown,  but  suggesting  and  preparing  a 
statement,  that  the  Crown  had  given  the 
net  proceeds  to  be  dealt  with,  in  terms  like 
the  following,  **  Whereas  his  Majesty  hath, 
of  his  royal  munificence,  been  graciously 
pleased  by  several  proclamations,  to  de- 
clare his  will  and  pleasure  to  give  the 
benefit  of  all  prize  taken  during  the  hos- 
tilities in  which  his  Majesty  is  engaged,  to 
the  captors  thereof  being  in  his  Majesty's 
service,  or  duly  commissioned,"  it  then 
proceeds  to  declare,  adopting  and  con- 
firming the  proclamation,  "  that  the  cap- 
tures Be  decided  and  distributed  in  such 
manner  as  his  Majesty  hath  been  pleased 


(a)  See  as  to  the  practice  iu  regard  to  booty, 
evidence  before  the  Commission  <n  Inquiry  into 
Army  Prize,  1864,  p.  XI. 


to  order  by  the  said  proclamation  of  the 
7tb  of  July  1803." 

But  it  does  not  stop  there,  as,  had  the 
grant  been  irrevocable  and  unchangeable, 
it  would  have  done  ;  "  or  in  such  manner 
as  his  Majestv,  his  heirs,  and  successors, 
may  order  and  direct  by  any  proclamation 
now  or  hereafter  to  be  issued."  Can  any 
person  who  reads  that  statute  doubt  that, 
notwithstanding  the  words  of  gift  used  by 
the  Crown,  notwithstanding  the  absolute 
and  irrevocable  nature  of  those  words  in 
the  prize  proclamation,  the  legislature  did 
look  forward  to  a  future  period  when  the 
Crown  might  thereafter  recall  and  change 
the  mode  of  distribution  altogether. 

Here,  then,  is  a  legislative  declaration 
(for  the  statute  is  declaratory  merelv,  and 
enacts  no  new  law  upon  the  subject),  that 
although  the  prize  proclamation  appears 
to  make  a  distribution  according  to  a 
scheme,  without  looking  forward  to  any 
further  approbation  or  alteration,  the 
Crown  has  still  the  power  to  alter  that 
scheme  and  substitute  another,  to  vary 
and  revoke  it,  to  make  a  new  distribution 
upon  principles  wholly  different. 

Thus  much  with  respect  to  prize  at  sea^ 
In  general,  no  Act  passes  with  respect  to 
military  prize  (a) ;  nevertheless,  that  rests 
upon  the  same  principles  of  law.(6)  The  64 
Geo.  3.  c.  86  proceeds,  accordingly,  in  these 
terms : — 

"  Whereas  his  Majesty  hath  of  his  royal  muni- 
ficence  been  graciously  pleased  by  several  pro- 
clamations to  declare  bis  will  and  pleasure  to 
give  the  benefit  of  all  prizes  taken  during  the 
hostilities  in  which  his  Majesty  is  engaged  to 
the  captors  thereof,  being  in  his  Majesty's  ser- 
vice, or  duly  commissioned,  &c." 

And  the  second  section  provides  that  all 
captures  shall  be  divided  in  such  propor- 
tions and  according  to  such  general  rule  of 
distribution  for  the  army  as  shall  be  estab- 
lished by  his  Majesty,  or  in  default  thereof 
in  such  manner  as  his  Majesty  shall,  under 
his  sign  manual,  be  pleased  to  direct; 
notwithstanding  the  preamble  here  recited 
that  his  Majesty  had  issued  his  proclama- 
tion stating  the  mode  of  distribution  that 
was  to  be  adopted. 

I  come  now  to  the  warrant  which  liee 
before  me  for  construction  in  the  present 
case.  It  is  admitted  upon  all  hands, 
whether  the  Lords  of  the  Treasury  were 
right  or  wrong  in  the  conclusion  they  first 
came  to,  whether  the  second  conclusion 
they  came  to  is  right  or  wrong,  and 
whether  the  first  was  the  same  with  the 
second,  or  the  second  altered  or  repealed  the 
first  and  substituted  a  new  one,  that  these 

(a)  The  matter  is  now  regulated  by  8  &  4 
Vict  c.  65. 

(6)  Repealed  by  2  WiU.  4.  o.  58. 
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are  no  questions  here.  The  only  qnesfcion 
raised  now,  and  the  only  question  which  a 
court  of  law  can  entertain,  is  this,  whether 
anything  was  done  by  the  Crown  in  the 
first  warrant,  which,  though  a  less  formal 
instrument  than  the  proclamation  of  prize 
I  have  referred  to,  is  in  substance  a 
proclamation — ^whether  this  warrant  under 
the  royid  sign  manual  affords  any  foun- 
dation for  the  contention  so  ably  and 
explicitly  maintained,  that  the  Grown 
parted  with  the  property  and  Tested  a 
right  in  trustees  for  the  benefit  of  parties 
in  the  nature  of  ceatuis  que  trusts,  a  right 
which,  though  sprioging  from  a  voluntary 
act  of  grace  ana  bounty  in  the  giver,  be- 
came irrevocably  vestea  in  the  trustees  for 
those  parties,  and  rendered  the  subsequent 
orders  immaterial,  inasmuch  as  they  were 
superfluous  and  contradictory  to  each 
other. 

First,  I  ^preatly  doubt  the  propriety  of 
calling  this  a  trust  deed  in  any  sense  of 
the  word.(a)  It  is  more  like  a  power  of 
attorney,  given  without  an  interest,  and 
therefore  revocable ;  or  rather,  perliape, 
it  resembles  some  of  those  arrangements 
which  are  said  to  be  of  a  family  nature, 
for  the  payment  of  debts,  and  in  which 
the  principal  object  is  not  so  much  the 
creditor  as  the  aebtor,  the  maker  of  the 
iustrument ;  and  in  this  point  of  view  the 
case  becomes  more  nearly  analogous  to 
Wdlhvyn  v.  Coutt8,(b)  and  Oarrard  v. 
LwuderdcdeXc)  than  to  the  case  of  EUison 
v.  EUison  (i) ;  Colman  v.  8arreU(e) ;  and 
Pvlvertoft  V.  Puhertoftif);  there  being 
rather  an  agency  created  for  the  con- 
venience  of  the  grantor  of  the  deed,  than 
any  interest  conveyed  to  trustees  for  the 
benefit  of  those  who  may  become  bene- 
ficially entitled  under  it.  But  without 
pursuing  this  inquiry,  let  us  look  at  the 
nature  of'  the  instrument  itself.  After 
reciting  the  minute  of  the  Treasury,  and 
that  "  it  is  expedient  that  a  warrant  should 
be  issued,  to  grant  the  said  booty  to 
trustees  to  be  named  by  us  for  the  pur- 
pose of  ascertaining,  collecting,  and 
receiving  the  same,'* — not  for  distributing 
to  A.,  B.,  and  C,  the  personB  beneficially 
interested — no;  but  **for  the  purpose  of 
preparing  a  scheme  for  the  distribution 
thereof  conformably  to  the  principles 
recommended  in  the  said  minute:  We, 
taking  the  premises  into  our  royal  con- 
sideration, are  graciously  pleased  to  give 
and  grant  the  same  to  our  trustees,  for 

(a)  See  Kinlock  v.  Secretary  of  State  for 
Indiat  7  App.  Cas.  619. 
(6)  7  Mer.  787. 
(c)  3  Sim.  I. 
(rf)  6Ve8.656. 
(e)  1  Yes.,  Jan.  50. 
(/)  18  Ves.  84. 


the  purpose  of  collecting,  recovering,  and 
receiving  the  booty."  The  wammt  then 
proceeds : — 

"  And  also  all  monies  into  which  the  plandar 
or  booty  or  any  part  therfeof  may  have  been 
converted,  as  well  all  such  as  may  already  have 
been  secured  or  received  into  the  hands  of  the 
United  Company,  or  any  of  their  officers  or  ser- 
vants, or  any  other  persons ;  as  also  all  such 
as  the  trustees  may  hereafter  recover  or  receive 
from  the  United  Company,  or  any  of  their 
officers  or  servants,  or  any  other  person  whom- 
soever.'* 

And  there  it  ends. 
The  preamble  says : — 

"  Whereas  it  is  expedient  to  appoint  trustees 
for  the  double  purpose  of  collecting  in  the 
money,  and  for  preparing  a  scheme  for  the  dis- 
tribution thereof." 

The  operative  part  says : — 

"  You,  the  trustees,  are  hereby  vested  with  the 
booty,  for  the  purpose  of  collecting  and  getting 
it  in," 

without  stating  any  other  purpose.  That 
is  totally  unlike  vesting  an  interest  in 
them  for  the  purpose  of  distribution.  What 
follows  P  Simply  a  direction  or  powen 
The  words  are — 

'*  We  do  hereby  empower  the  said  trustees, 
under  the  authority,  and  by  the  direction  of  the 
commissioners  ot  our  treasury,  to  sue  for  and 
recover  all  such  booty,  and  we  authorise  and 
empower  our  said  trustees  to  allow  all  proper 
costs  and  charges,  and  we  do  authorise  and 
direct  our  trustees  to  prepare  a  scheme  for  the 
distribution  of  the  booty,  and  of  all  and  every 
part  and  parts  thereof,  conformably  to  the  prin- 
ciples recommonded  by  the  minute  of  the  com- 
missioners of  the  treasury,  and  approved  by  us, 
which  scheme  shall  be  submitted  by  them  to 
the  commissioners  of  our  treasury," 

to  be  acted  upon  by  them  without  more 
ado  P    No  such  thing. 

**  Which  scheme  shall  be  submitted  by  them 
to  the  said  commissioners  of  our  treasury, /or 
the  signification  of  our  rot/ al  pleasure  thereon.^* 

Suppose  a  man  were  to  say,  "  I  make  you 
trustees  for  distributing  1,0001.  among  A., 
B.,  and  C.*' ;  it  might  be  contended  that  A., 
B.,  and  C.  were  cestuis  que  trusts,  and  that 
the  trustees  were  answerable  to  them. 
But  suppose  he  says,  '*  I  make  you  trustees 
touching  certain  of  my  debts,  and  after 
you  shall  have  called  them  in,  you  are  to 
lay  before  me  a  scheme,  which,  when  I 
have  approved  of,  you  shall  then  distri- 
bute the  funds  to  A.,  B.,  C,  or  somebody 
else."  Can  any  one  doubt  that  this  would 
defeat  the  claim  of  A.,  B.,  and  C.  P  Till 
I  have  seen  the  scheme,  and  exercised  my 
discretion  upon  it,  and  issued  what  new 
directions  I  please,  it  cannot  be  said  to 
vest  a  beneficial  interest  in  the  cestvds  que 
trusts.  All  that  this  deed  effects  is,  to 
appoint  these  persons  "  our  troBtees  "  (not 
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trustees  for  the  parties) (a)  to  collect  the 
fuDd;  and  it  desires  them,  in  a  manner 
merely  directory,  to  lay  a  scheme  for  the 
distribution  before  the  Crown.  Now,  no 
such  step  was  taken  till  the  years  1825 
and  1826,  when  a  scheme  was  laid  before 
the  Crown,  and  his  Majesty  thereupon 
issued  a  new  warrant  referring  to  the 
former,  and  saying  in  effect,  I  have  had  a 
scheme  laid  before  me,  and  I  approve  of 
it.  It  seems  to  me,  therefore,  to  be  as 
plain  as  a  matter  of  fact  can  be,  that  the 
Crown  in  1826  executed  the  intention 
which  it  professed  in  1823,  and  that  it 
then,  for  the  first  time,  approved  of  a 
scheme  of  distribution.  There  for  the 
first  time  it  made  a  final  distribution,  if 
up  to  this  hour  the  distribution  be  final, 
a  point  as  to  which,  upon  the  authority  of 
the  statute  construing  the  prize  proclama- 
tion and  treating  it,  though  it  makes  no 
reference  to  the  future,  as  if  it  were  still 
subject  to  the  power  and  revision  of  the 
Crown,  I  am  inclined  to  doubt.  It  is  said 
that  the  trustees  were  only  called  upon  to 
make  distribution  according  to  the  prin- 
ciples chalked  out  by  the  minute  or  the 
Treasurv,  and  that  they  were  to  act  merely 
as  calculators.  But  it  seems  a  most  ex- 
travagant supposition,  and  most  deroga- 
tory to  the  dignity  of  the  royal  functions, 
that  a  mere  arithmetical  operation  should 
be  all  that  was  committed  to  the  trustees, 
and  yet  that  the  Crown  should  reserve 
to  itself  the  power  of  approving  of  this 
arithmetical  operation.  Ihe  trustees  are 
to  submit  a  scheme  fi-amed  according  to 
certain  principles;  but  where  would  be 
the  use  of  coming  back  with  the  result 
of  an  arithmetical  compilation  which  the 
Lords  of  the  Treasury  were  to  lay  before 
the  Crown  P  Was  it  necessary  to  put  all 
this  machinery  in  motion — to  apply  to  the 
Treasury,  and  from  the  Treasury  to  the 
Crown,  in  order  that  the  latter  mi^ht 
adopt  a  resuh  founded  on  a  simple  prin- 
ciple of  arithmetic?  I  cannot  read  or 
understand  the  warrant  without  doing 
violence  to  all  sound  principles  and  con- 
struction. 

Reference  has  been  made  to  the  case  of 
Stevens  v.  BagvoeU,{h)  where  that  which 
was  a  matter  of  bounty  is  put  upon  the 
footing  of  a  right.  So  far,  to  be  sure,  as 
the  question  regards  the  transmission  of 
the  right  from  the  grantee,  after  it  has 
once  vested  him,  he  may  sell  or  assign  the 
bounty ;  he  may  transmit  it  to  his  heir,  or 
sue  for  it,  and  say  it  has  become  a  matter 
of  right,  and  is  no  longer  bounty.  But  is 
there  a  shadow  of  pretence  for  asserting 
that,  as  against  the  Crown,  or  against  trus- 


(a)  Lord  Selbome,  L.C.,  in  KirUoch  v.  Secre- 
tary  of  State  for  India,  7  App.  Gas.  p.  494. 
(6)  15  Yes.  189. 


tees  standing  in  the  place  of  the  Crown, 
prize  is  a  matter  of  right  and  not  bounty  P 
Such  a  decision  will  be  sought  for  in  vain. 
The  only  question,  and  I  doubt  whether  in 
a  matter  so  purely  the  creature  of  the 
Crown  it  be  a  question,  is,  whether,  inas- 
much as  the  arrangement  is  revocable  up 
to  the  last  moment,  the  Crown  could  con- 
stitutionally render  it  irrevocable.  But 
here  I  can  have  no  doubt ;  for  the  instru- 
ment, instead  of  making  the  Rrant  irrevo- 
cable, takes  express  pains  to  show  it  to  be 
revocable,  if  indeed  the  property  be  granted 
at  all,  which  it  is  not,  for  the  warrant  is 
only  an  instruction  to  lay  a  scheme  before 
the  Crown,  and  after  that  has  been  ap- 
proved, to  proceed  to  invest  and  dis- 
tribute. 

Upon  these  grounds,  I  entertain  no 
doubt  whatever  that  this  question,  upon 
the  merits,  is  wholly  beyond  the  jurisdic- 
tion of  the  Court.  Whether  the  Lords  of 
the  Treasury  came  to  a  rightful  decision  in 
1823,  or  to  a  more  rightful  decision  in 
1826,  whether  the  Crown  has  erroneously 
or  properly,  correctly  or  incorrectly,  justly 
or  unjustly  (using  the  word  in  a  vague 
sense,  for  justice  is  a  term  improperly  ap- 
plied to  an  act  of  mere  grace)  come  to  a 
decision  upon  the  advice  tendered  by  the 
Lords  of  the  Treasury,  is  no  question  for 
this  place.  It  is  enough  for  this  Court, 
and  for  the  Court  below,  that  the  Crown  has 
given  the  booty  by  the  instruments  before 
me,  and  that,  notwithstanding  anything 
that  had  been,  or  had  begun  to  be,  granted 
three  years  before,  the  Crown  had  a  right 
so  to  give  it.  It  is  said  there  is  great  con- 
fusion here,  that  the  decision  giving  the 
property  to  Lord  Hastings,  as  commander- 
in-chief,  professes  to  proceed  upon  one 
principle,  and  that  the  former  decision, 
giving  it  to  Sir  Thomas  Hislop,  under  the 
name  of  Commander-in-chief,  proceeds 
upon  another  principle.  But  all  such  con- 
siderations are  met  by  observing  that  they 
are  useless  and  foreign  to  the  question  in 
hand,  unless  they  raise  some  doubt  upon 
the  construction  of  the  instrument.  Those 
who  so  argue  do  not  pretend  to  say  that 
this  instrument  is  not  plain.  It  is  too 
plain  and  too  strong  for  them.  Their 
argument  is  that  the  prize  was  once  given 
to  Sir  Thomas  Hislop,  and  now  to  Lord 
Hastings,  once  to  Sir  Thomas  Hislophj  one 
royal  warrant,  and  now  to  Lord  Hastings 
by  another,  which  latter  they  contend 
afiects  most  inconsistently  to  proceed  upon 
a  recognition  of  the  former.  But  suppose 
the  first  instrument  had  said,  **  The  actual 
captors  shall  have  the  booty,"  and  the 
second  had  said,  **  Whereas  it  is  right  to 
adhere  to  the  first  instrument,  and  that  the 
actual  captors  should  have  the  booty,  and 
whereas  Sir  Thomas  Hislop  is  the  actual 
captor,  nevertheless,  we  please  to  give  it. 
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not  to  the  aotoal  oaptor,  bat  to  Lord  Hast- 
ings, the  constmctive  captor ; "  that  wonld 
be  much  stronger  than  the  present  case ; 
nevertheless,  if  it  be  clear  in  the  operative 
part  of  the  grant,  whatever  the  reasons  in 
the  recital  may  be,  that  the  Crown  meant 
to  di^se  of  the  property  by  the  last  grant, 
the  Grown  had  the  power  so  to  do,  not- 
withstanding this  inchoate  proceeding,  be 
it  inconsistent,  bo  it  self-contradictory,  or 
repugnant  to  the  other.  If,  therefore,  it 
be  clear  that  the  Crown  so  intended,  the 
Crown  had  the  right;  and  the  Crown 
having  the  right,  and  having  exercised  it, 
the  appellant  can  have  no  tide  to  raise  the 
qnestion  here,  whether  the  Crown  acted 
well,  or  was  well  and  wisely  advised  in 
bestowing  the  bounty  upon  others,  (a) 


(a)  **  After  the  judgment  of  the  Lord  Chan- 
cellor in  this  case  on  the  27th  of  May  1881, 
Sir  T.  Hislop  presented  another  memorial  to 
the  Treasurr  on  the  25th  of  August  in  that  year. 


Mjltbbuls  madb  USB  OF.— The  above  re- 
port is  from  S  Boss,  and  My.  85.  Aid  has 
been  received  from  the  papers  m  the  possession 
of  the  Solicitor  of  the  Treasury  and  from  '*  The 
Proceedings  in  the  Deccan  Case." 

praying  to  be  heard  by  coonsel  on  the  discre- 
pancies between  the  warrant  of  the  ISth  of 
February  1828  and  the  minute  of  the  16th  of 
January  1826,  and  also  between  that  minute 
and  the  minute  of  the  5th  of  February  1828,  in 
order  that  the  warrant  might  be  varied  as  to  the 
share  allotted  to  the  Marquis  of  Hastings  as 
Commander-in-Chief,  and  that  the  Board  would 
make  application  to  the  Lord  Chancellor  to  re- 
tain the  mon^  paid  into  Court  until  he  had 
been  heard.  The  Lords  of  the  Treasury,  after 
hearing  personally  a  gentleman  at  the  Bar,  who 
appeared  as  agent  ibr  Sir  Thomas  Hislop,  re- 
fused to  comply  with  this  applicatiop."  2  Enapp, 
118.  8^  furUier  as  to  the  distribution  of  the 
Deccan  booty,  2  Enapp,  1 19  ;  Appendix  L. ; 
Returns  to  House  of  Commons,  22  Feb.  and  4 
July,  1848  ;  Beport  of  Army  Prize  Commission, 
1864;  and  Prenderffast's  <*Law  relating  to 
Officers  in  the  Army,^'  p.  115. 
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The  king  against  WILLIAM  COBBETT. 


Trial  of  William  Cobbett  for  publishing  a  Seditious  Libel,  before 

LOKD   TeNTERDEN,   C.J.,   AND    A    SPECIAL    JURY,    ON    JuLY  7Tfl    AND 

8th,  1831. 

William  Cobbett  published  on  the  11th  of  December  1880,  in  the  "Weekly  Register,"  with 
reference  to  fires  and  destruction  of  threshing  machines  in  Hampshire  and  WUtshire,  an  artide, 
in  which  he  said,  among  other  things,  "  Without  entering  at  present  into  the  motiyes  of  the 
working  people,  it  is  unquestionable  that  their  acts  have  produced  good,  and  great  good  too. 
They  have  been  always  told,  and  they  are  told  now,  and  by  the  very  parson  that  I  have  quoted 
above,  that  their  acts  of  violence,  and  particularly  their  burnings,  can  do  them  no  good,  but  add 
to  their  wants  by  destroying  the  food  that  they  would  have  to  eat  Alas  !  they  know  better,  that 
one  threshing  machine  takes  wages  from  ten  men ;  and  they  also  know  that  they  should  have 
none  of  this  food,  and  that  potatoes  and  salt  do  not  burn.  Therefore  this  argument  is  not  worth  a 
straw.  Besides,  they  see  and  feel  that  the  good  comes,  and  comes  instantly,  too.  They  see  that 
they  do  get  some  bread  in  consequence  of  the  destruction  of  the  com,  and,  while  they  see  this,  you 
attempt  in  vain  to  persuade  them  that  that  which  they  have  done  is  wrong.  And,  as  to  one  effect, 
that  of  making  the  parsons  reduce  their  tithes,  it  is  hailed  as  a  good  by  ninety-nine  hundredth^, 
even  of  men  of  considerable  property,  while  there  is  not  a  single  man  in  the  countnr  who  does  not 
clearly  trace  the  reduction  to  the  acts  of  the  labourers,  and  especially  to  the  fires,  ror  it  is  to  the 
terror  of  these,  and  not  the  bodily  force,  that  has  prevailed." 

Indictment  for  publishing  a  seditious  libel  alleging  an  intent  to  create  discontent,  and  to  incite 
to  violence. 

1.  Seditious  Libel. 
Ruled  by  Lord  Tenterden 
That  the  question  for  the  jury  was  whether  the  natural  tendency  of  the  publication  was  to 
manifest  the  design  alleged  in  the  indictment 

Evidence, 

That  evidence  by  persons  acquainted  with  the  defendant  as  to  his  general  character  and  as 
to  his  opinions  on  subjects  connected  with  the  alleged  libel  was  admissible  in  his  favour  to 
show  the  general  character  of  his  publications  and  opinions  on  such  subjects  ; 

That  evidence  of  a  report  of  a  speech  made  by  the  defendant  in  1822,  and  published  at  that 
time,  was  also  admissible  in  his  favour  on  the  same  grounds. 


2. 


An  indictment  for  publishing  a  seditious 
libel  was  found  against  William  Cobbett 
at  the  Old  Bailey  Sessions  on  18th  Feb- 
ruary 1831. 

The  indictment  was,  at  the  instance  of 
the  Crown,  removed  by  certiorari  into  the 
Court  of  King's  Bench  on  January  31, 1831. 

In  Easter  Term  the  defendant  appeared 
and  pleaded  not  guilty,  and  had  notice  of 
trial,  which  was  countermanded  on  the 
7th  May  1831,  and  renewed  in  Trinity 
Term,  June  11,  1831. 


Thursday,  7th  July  1831. 

Court  of  King's  Bench,  Guildhall. 

Before  Lord  Tenterden,  C.J.,  and  a  Special 
Jury. 

Counsel  for  the  Crown  :  Attorney- Gene- 
ral{a) ;  Chirii&y(b) ;  Wightman{c) ;  Shepherd. 

On  the  defendant  entering  the  Court  at 
25  minutes  past  9,  there  was  a  violent 

i^a)  Sir  Thomas  Denman,  afterwards  Lord 
Chief  Justice  of  the  Court  of  King's  Bench. 

(6)  Afterwards  a  Baron  of  the  Court  of 
Exchequer. 

(c)  Afterwards  a  Justice  of  the  Court  of 
King's  Bench. 


clapping   of  hands  and   huzzaing  among 
the  persons  in  the  back  seats,  (a) 

Defendcmt:  G-entlemen,  if  the  truth 
prevails  we  shall  beat  them.  {Hurrah! 
hurrah !) 

The  Jury  : 
John  Evans,  merchant. 
Richard  Beeston,  merchant 
Joseph  Bishop,  merchant. 
James  Wilkinson,  merchant 
Joseph  Leggins,  merchant. 
John  Wood,  merchant 
James  Frisby,  merchant 
William  John  Lawson,  banker. 
Thomas  Jenkins,  merchant. 
Richard  Starey,  Esq. 
Thomas  Mattby,  merchant 
John  Smith  was  excused  on  the  ground 
of  illness. 

(a)  **  The  moment  I  entered  the  Court  there 
was  a  great  and  general  clapping  and  cheering 
for  some  time.  When  I  got  to  my  station,^ 
in  order  to  produce  silence,  turned  round,  and, 
addressing  myself  to  the  audience,  said,  'Be 
patient,  gentlemen,  for,  if  truth  prevail,  we 
shall  beat  them.'  "  Weekly  PoliHcal  Register, 
16th  July  1831.  See  Smith's  Life  of  Cobbett, 
2,  266. 
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The  Atiomey'General  prayed  ft  tales. 
John  Bedey  was  sworn. 
The  indiotment  was  opened  by  Wight- 
mem. 

[The  first  count  was  as  follows : — I 
London  (to  wit).  The  jurors  for  our  Lord 
the  King  upon  their  oath  pretfent  that  before 
me  at  the  time  of  the  committing  the  offences 
herein-after  mentioned  it  had  been  and  was  cur- 
rently reported  among  his  Majesty's  subjects 
that  m  many  parts  of  England  the  labourers  and 
working  people  of  England  had  been  ^ilty  of 
riots  tumults  and  disorders,  and  of  the  wilful  de- 
struction of  the  property  of  diners  of  his  Majes- 
ty's subjects  and  that  com  grain  machines  and 
other  property  of  divers  of  his  Majesty^s  suljects 
in  England  had  been  wilfully  burnt  and  otherwise 
destroyed.  And  the  jurors  aforesaid  upon  their 
oaths  aforesaid  do  further  present  that  William 
Cobbett  late  of  the  parish  of  St.  Dunstan  in  the 
West,  in  the  ward  of  Farringdon  Without  in 
London  aforesaid  labourer  wickedly  seditiously 
falsely  and  maliciously  contriving  and  intending 
to  raise  discontent  amongst  his  Majesty's  subjects 
and  to  inflame  the  minds  of  the  labourers  and 
working  people  in  Etagland  and  to  incite  them 
to  acts  of  violence  not  and  disorder  and  to 
the  burning  and  destruction  of  com  grain 
machines  and  other  property  heretofore  to  wit 
on  the  eleventh  day  of  Decernber  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
thirty  to  wit  at  London  aforesaid  in  the 
parish  and  ward  aforesaid  wickedly  seditiously 
fjEdsely  and  maliciously  printed  and  published 
a  certain  false  scandidous  and  seditious  libel 
with  the  words  "  Rural  War  "  prefixed  thereto 
containing  amongst  other  things  the  fiilse 
scandalous  malicious  and  seditions  matter  fol- 
lowing of  and  concenung  the  said  labourers 
and  working  people  and  of  and  concerning 
such  riots  tumults  and  disorders  and  of  and 
concerning  such  buroing  and  destruction  of 
com  grain  machines  and  other  property  as 
aforesaid  that  is  to  say  '*  But  without  entering 
at  present  into  the  motives  of  the  working 
people  (meaning  the  said  working  people  in 
Engkmd),  it  is  unquestionable  that  their  acts 
(meaning  such  acts  of  riot  and  disorder  and 
destruction  of  property  as  aforesaid)  have 
produced  good,  and  great  good  too.  They 
(meaning  the  said  woiiing  people)  have  been 
always  told,  and  they  are  told  now,  and  by  the 
very  parson  that  1  have  quoted  above,  that 
these  acts  of  violence,  and  particularly  the 
burnings  (meaning  such  burnings  as  aforesaid) 
can  do  them  no  good,  but  add  to  their  wants, 
by  destroying  the  food  that  they  would  have  to 
eat.  Alas !  they  know  better ;  they  know  that 
one  threshing  machine  takes  wages  from  ten 
men,  and  they  also  know  that  they  should  have 
none  of  this  food,  and  that  potatoes  and  salt  do 
not  bum.  Therefore  this  argument  is  not  worth 
a  straw.  Besides  they  see  and  feel  that  the  good 
comes,  and  comes  instantly  too.  They  see  that 
they  do  pX  some  bread  in  consequence  of  the 
destraction  of  part  of  the  com ;  and  whUe  they 
see  this,  you  attempt  in  vain  to  persuade  them 
that  that  which  they  have  done  is  wrong.  And 
as  to  one  effect,  that  of  making  the  parsons 


reduce  their  tithes,  it  is  hailed  as  a  good  by 
ninety-nine  hundredths,  even  of  men  of  con- 
siderable property,  while  there  is  not  a  single 
man  in  the  country  who  does  not  clearly  trace 
the  reduction  to  the  acts  of  the  labourers,  and 
especially  to  the  fires  (meaning  such  burning  of 
property  as  aforesaid),  for  it  is  to  the  terror  of 
these  and  not  the  bodily  force  that  has  pre- 
vailed." To  the  evil  example  of  all  order  and 
against  the  peace  of  our  Lord  the  King  his 
Cirown  and  dignity. 

[The  second  connt  set  ont  the  aboye  pas- 
sage, omitting  the  innuendo  as  to  '*  acts." 

The  third  count  set  out  the  above  pas- 
sage without  any  innuendo.] (a) 

Opening  Spebch. 
AttorMy»0€neTdl :  May  it  please  your 
Lordship,  gentleman  o/^the  jury,  before 
I  make  the  very  few  observations  to 
you  which  I  intend  to  offer  upon  the 
case  which  it  has  been  thought  iiecessary 
to  bring  before  a  jury  of  the  county,  I 
feel  it  my  duty  to  advert  to  certain  cir- 
cumstances which  I  undcKTstand  have 
taken  place  under  your  own  observation, 
and  which  are  ceitainly  calculated,  in  a 
most  material  degree,  to  interfere  with 
the  due  administration  of  justice.  I  am 
informed  that  the  defendant  whom  I  have 
brought  before  you  thought  proper, 
within  a  few  minutes  of  this  time,  to 
enter  this  Court  at  the  head  of  a  large  body 
of  persons,  persons  whom  he  himself  had 
called  together  by  notice  of  the  period  at 
which  his  trial  was  to  take  place ;  persons 
undoubtedly  attached  to  his  interest,  and 
participating  probably  in  the  sentiments 
ne  possesbed;  and  that  after  this  Court 
was  assembled,  while  his  Lordship  was 
waiting  outside  in  his  antediamber,  be- 
fore ho  was  called  into  this  place,  he 
thought  proper  to  make  an  address  to  the 
people  who  are  here  assembled,  stating 
that,  if  truth  prevailed,  the  defendant 
was  sure  of  his  acquittal,  and  that  senti- 
ment was  received  with  shouts  by  the 
surrounding  audience.  Gentlemen,  I 
should  not  have  noticed  circumstances 
like  these,  had  I  not  been  told  that  they 
happened  in  your  presence  ;  and  I  notice 
them  now  for  the  purpose  of  deprecating 
any  effect  that  such  a  statement  might 
produce  upon  the  minds  of  the  jury,  for  I 
know  that,  whatever  effect  it  might  have 
upon  weak  and  timid  and  unprincipled 
men,  it  will  have  no  effect  upon  those  men 
who  are  now  charged  upon  their  oaths 
with  the  performance  of^  a  most  sacred 
duty.  But  I  advert  to  this  to  show  that 
there  may  be  some  spirit  in  this  Court 
which  may  be  an  unsafe  guide  for  ap- 
preciating the  sentiments  that  may  be 
uttered  in  the  course  of  this  discussion, 

(a)  Indictments,  London  and  Middlesex,  1 
Wil.  4.,  £aster  Term,  No.  a. 
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to  entreat  you  to  dismiss  them  from 
your  minds,  and  to  bring  those  minds 
unaftected  and  undisturbed  by  conduct 
like  that  to  a  fair,  unbiassed,  ana  impartial 
consideration  of  this  case.  I  am  sure 
that,  on  the  one  hand,  I  need  not  exhort 
you  to  yield  to  nothing  like  menace  or 
intimidation,  which  conduct  so  indecent 
and  improper  cannot  fail  to  produce,  and 
probably  was  intended  in  some  measure 
to  produce;  but  I  also  entreat  you,  on 
the  other  hand,  to  keep  your  mind  in  its 
even  tenor  for  the  performance  of  a  great 
act  of  justice,  and  not  to  permit  even  the 
suspicion  of  such  an  imputation  resting 
upon  you  to  divert  you  for  one  moment 
from  considering  the  great  issue  you  have 
to  try.  That  issue  is  whether  this  defen- 
dant who  now  stands  before  you,  Mr. 
William  Cohbetty  be,  or  be  not,  guilty  of 
publishing  a  seditious  libel  knowingly 
and  wilfully,  tending  to  inflame  the  minds 
of  the  common  people,  to  incite  them  to 
acts  of  violence,  and  to  disturb,  in  the 
most  alarming  and  fatal  degree,  the  public 
peace  of  the  country. 

Gentlemen,  the  paper  which  is  charged 
with  containing  this  libel  was  published 
on  the  11th  of  December  last,  a  period  in 
our  history  to  which  it  is  hardly  necessary 
that  I  should  particularly  call  the  atten- 
tion of  any  set  of  Englishmen,  however 
called  together.  Everybody  remembers 
that  it  was  a  dreadful  and  alarming 
period.  That  there  was  perhaps  great 
distress  existing  throughout  the  country 
at  that  time  I  do  not  mean  to  deny. (a) 
However,  I  am  far  from  admitting  that  it 
existed  to  the  extent  which  some  persons 
imagined.  It  is  undoubtedly  true,  how- 
ever, that  in  consequence  of  some  motives 
applied  in  some  way  to  the  minds  of  the 
lower  orders  of  the  people,  great  outrages 

(a)  "  They  (the  labourers)  told  me  that  they 
were  going  to  break  all  the  threshing  machinea 
in  the  country,  and  that  they  would  have  2*.  a 
day  for  wages."  Evideuce  in  R.  v.  Blandford^ 
Annual  Register,  1831, 1.  "  The  want  then  felt 
was  not  in  reality  greater  than  usual— wages 
were  the  same—  employment  was  little,  if  at  all 
less,  and  the  price  of  provisions  was  by  no  means 

high In  every  case  of  a  riot,  or  a  large 

meeting  of  these  insurgent  labourers,  a  demand 
was  made  by  them  for  higher  wages,  and  they 
declared  that  they  would  be  satisfied  with  2<.  Grf. 
per  day  ;  in  some  instances  2«.  Zd.  was  demanded. 
The  ordinary  rate  of  wages  in  the  southern 
counties,  then  and  now  (1849),  was  and  is  1«.  6rf. 
They  never  said  wages  had  declined ;  we  know 
they  have  not  risen  beyond  U.  6rf.  It  is  clear, 
then,  that  low  wages,  that  is,  lower  wages  than 
common,  was  not  the  cause  of  the  extraordinary 
outbreak.  It  was  in  fact  caused  by  the  rumour 
of  the  doings  in  France."— Roebuck,  "  History 
of  the  Whig  Ministry,"  I.,  834.  See,  on  the 
other  hand.  Weekly  PdUHcal  Eegitter,  1  Jan. 
1881,  p.  45,  and  Appendix  O. 


and  great  disorders  were  committed. 
Apprehensions  of  great  danger  were  en- 
tertained for  the  safety  of  the  property 
and  the  security  of  the  lives  of  His 
Majesty's  subjects  in  various  parts  of  the 
Kingdom ;  and,  instead  of  endeavouring 
to  inflame  and  encourage  the  feelings  so 
likely  to  explode  among  the  lowest  and 
most  ignorant  of  mankind  in  acts  of  that 
description,  one  would  have  supposed  that 
any  person,  possessing  the  common  feel- 
ings of  humanity,  would  have  been 
anxious  to  do  all  in  his  power  to  allay  the 
irritation  that  prevailed,  and  to  prevent 
the  mischief  to  which  it  had  actually 
given  rise.  I  need  not  call  particular 
witnesses  before  you  to  prove  what  was 
the  state  of  the  counties  of  Kent,  of  Essex, 
of  Sussex,  of  Hampshire,  of  Wiltshire, 
and  Dorsetshire,  and  many  other  counties 
of  England  at  the  time  to  which  I  have 
alluded,  because  the  paper  from  which 
the  libel  is  extracted 

Defendant:  My  Lord,  is  it  not  proper 
that  the  Attorney- General  should  connne 
himself  in  stating  to  the  jury  the  charge 
against  me,  to  what  that  charge  is  in  the 
indictment  P 

Lord  Tenterden  :  He  will  state  that  by- 
and-by. 

Defendant:  My  Lord,  I  beg  pardon. 
He  is  stating  what  is  not  in  the  indict- 
ment. He  has  said  that  I  am  charged 
with  publishing  that  which  had  a  tendency 
to  do  so  and  so. 

Lord  Tenterden  :  That  is  what  he  con- 
ceives it  intends. 

Defendant :  That  is  not  charged  in  the 
indictment. 

Lord  Tenterden  :  That  is  his  argument. 
I  cannot  stop  the  counsel. 

Defendant:  He  says  I  am  charged  in 
the  indictment  with  this^— 

Lord  Tenterden  :  With  intending  to  do 
so.     I  suppose  that  is  the  charge. 

Defendant:  I  am  charged,  my  Lord,  I 
know  very  well,  with  designing,  intend- 
ing, and  contriving  to  do  so  and  so ;  bat 
I  am  not  charged  with  doing  that  which 
has  a  tendency.  A  very  clear  distinction 
in  my  mind,  and  I  only  wish  the  jury  to 
bear  that  in  mind. 

Lord  Tenterden  :  You  will  have  your 
turn  by-and-by. 

Defendant:  I  shonld  wish  the  indict- 
ment to  be  read,  my  Lord. 

Lord  Tenterden  :  It  will  be  read  at  its 
proper  season. 

Defendant :  What  is  the  proper  season  P 

Lord  Tenterden  :  This  is  not  the  pro- 
per season  to  have  it  read.  It  will  be 
read  by-and-by. 

Defendant :  1  beg  to  be  excused,  and  I 
am  sure  I  shall.  The  AUomey^Oeneral 
has.  in  this  indictment,  denominated  me 
"  a  labourer." 
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Lord  Tektebden  :  Neyer  mind  what  he 
has  denominated  70a. 

Defendant :  But  if  he  has  denominated 
me  a"  labourer  " — and  he  has  hardly  said 
what  is  false— beinff  a  labonrer,  I  am 
entitled  to  a  little  inaul^ence. 

Lord  Tenterden  :  This  is  not  your  time 
for  addressing  the  jnry,  or  me,  and  I 
cannot  hear  yon. 

Defenda/nt:  I  did  not  know,  my  Lord. 
Being  "  a  labonrer,''  I  most  have  a  little 
indulgence. 

Lord  Tenterdem  :  This  is  not  the  time. 
Yon  will  sit  down. 

AttomeV'OenercLl :  G^entlemen,  yon  see 
a  little  from  what  has  now  passed  of 
the  spirit  in  which  this  defence  is  to  be 
carried  on.  Can  a  gentleman  of  Mr. 
Cobbett*  s  great  acnteness 

Defendant ;  A  **  labourer,"  if  you  please, 
of  Mr.  C6thett*8  description.  I  protest 
against  being  called  anything  but  what 
the  indictment  has  called  me. 

Lord  Tektebden:  You  must  sit  down. 
I  will  not  allow  the  Court  to  be  disturbed. 
If  you  cannot  be  quiet,  I  must  try  the 
cause  in  your  absence. 

Defendant:  I  shall  disclaim  it  eyery 
time. 

Attorney '  OeneraJ :  Whether  he  be 
called  a  gentleman,  as  I  perhaps  im- 
properly called  him,  or  a  "  labourer,"  as 
the  indictment  may  haye  improperly  called 
him,  though,  according  to  tne  j)ractioe  all 
mankind  are  ac<|uaint^  with,  I  think  you 
will  see  the  spirit  in  which  the  defence  is 
to  be  conducted  by  the  interruptions  which 
haye  been  offered,  and  the  disposition  to 
interpose  when  I  was  addressing  you. 
Supposing  that  I  had  been  stating  only 
that  the  tenden(r^  of  this  libel  was  to  pro- 
duce the  mischief  that  I  was  deprecating, 
can  any  man  doubt,  can  a  person  of  the 
defendant's  acuteness  doubt,  that  the 
tendency  of  the  libel  is  that  which  goes 
among  other  eyidence,  perhaps,  to  make 
out  his  intention  in  publishing  it  P  Unless 
the  party  be  not  only  a  **  labourer,"  but  a 
lunatic,  or  an  idiot,  is  he  not  to  be  taken  to 
be  perfectly  aware  of  the  consequences  of 
his  own  acts,  to  know  the  meanmg  of  the 
words  he  uses,  he,  one  of  the  greatest 
masters  of  the  English  language  that  eyer 
composed  in  it  P  Is  he  to  be  said  to  be 
k^orant  of  the  effect  likely  to  be  pro- 
OQced  on  the  minds  of  indiyiduals  by  the 
language  he  himself  employs  P  Surely  it 
is  too  much  to  suppose  that  any  labourers, 
much  under-rated  as  they  are  in  my 
opinion  as  to  their  powers  of  understanding 
or  their  knowled^  of  what  passes  in  the 
world,  can  be  so  ignorant  or  so  stupid  as 
not  to  be  aware  that  language  which  holds 
out  the  strongest  motiyes  to  the  com- 
mission of  crime,  is  language  haying  that 
tendency,  and  for  which  I  may  properly 


charge  the  indiyidual  with  knowingly 
and  understandingly  using  that  language, 
with  entertaining  that  intention  P  That  is 
the  main  argument  upon  which  the  prin- 
ciple of  intention  is  commonly  made  out ; 
because  no  man  can  diye  into  the  heart  of 
his  neighbour,  and  see  what  is  passing 
there,  fie  can  judge  of  his  acts ;  he  can  put 
his  own  construction  upon  the  proceedings 
of  the  indiyidual ;  and  if  the  proceedings 
of  the  indiyidual  leaye  it  impossible  for 
any  reasonable  man  to  doubt  that  that 
indiyidual  has  been  using  the  language 
employed  for  the  purposes  of  mischief, 
ana  with  a  perfect  knowledge  that  what  he 
says  is  calculated  to  produce  that  mischief, 
the  tendency  is  the  strongest  proof  of  in- 
tention; and  I  presume  no  jury  would 
hesitate  to  infer  the  one  from  the  other. 
That,  however,  is  a  question  of  eyidence 
for  you  to  decide.  If  you  really  think  that 
the  tendency  is  doubtml,  you  will  say  that 
the  intention  cannot  be  collected ;  eyen  if 
you  think  that  the  tendency  is  pretty 
evident,  it  is  possible  that  the  intention 
may  still  be  doubtful.  But  if  the  tendency 
is  so  overwhelmingly  clear  that  one  of  the 
most  acute  of  all  men,  and  one  of  the 
greatest  masters  of  language,  cannot  by 
possibility  have  been  imorant  of  the  effects 
likely  to  be  produced,  I  think  it  is  not  the 
calling  Mr.  Cdbhett  *'  labourer  "  in  the  in- 
dictment that  will,  for  one  moment,  induce 
you  to  suppose  that  such  language  can 
nave  been  ignorantly  employed. 

Gentlemen,  I  do  not  know  why  any 
man  should  quarrel  with  the  name  of 
**  labourer."  1  do  not  know  that  there  is 
anything  confining  that  to  the  lowest 
species  of  labour.  I  know  not  but  that  we 
are  all  **  labourers" ;  that  all  who  by  the 
sweat  of  our  brow,  or  the  exertion  of  our 
intellect,  are  called  upon  to  perform  certain 
tasks,  might  be  called  by  that  name.  Such 
has  been  the  practice  in  the  description 
given  to  individuals  in  indictments.  I 
daresay  that  the  ingenious  defendant  will 
make  some  extremely  amusing  and  enter- 
taining observations  upon  this  phrase. 
You  see  that  he  has  been  disposed  to  make 
it  the  ground  of  interrupting  me  more  than 
once  in  bringing  this  case  before  you  ;  but 
I  cannot  conceive  that  it  will  excite  any 
doubt  in  your  minds  as  to  the  nature  of 
the  facts  charged  upon  him,  or  furnish  any- 
thing like  a  reasonable  supposition  that 
there  is  the  smallest  impropriety  in  those 
who  make  this  charge  a^^amst  him  on  the 
ground  of  this  description  in  the  indict- 
ment. Indeed,  gentlemen,  it  is  hardly 
worth  while  to  make  a  single  observation 
upon  it,  except  that  I  have  heard,  I  can- 
not say  I  have  seen,  that  it  has  been 
made  the  ground  of  certain  humorons 
observations  in  papers  published ;  and  that 
now  it  is  to  be  brought  forward  m  a  thing 
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to  create  a  laugh,  and  to  make  it  to  be 
believed  tbat  this  language  had  the  inten- 
tion imputed,  namely,  to  infuse  or  to 
insinuate  into  your  mind  some  merriment, 
something  like  an  indiilerence  as  to  the 
fate  of  a  fellow  creature. («)  Your  decision 
will  mainly  depend  upon  the  view  you  take 
of  the  charge  Drought  against  this  defen- 
dant of  endeavouring  to  excite  to  the  com- 
mission ofsome  of  the  most  atrocious  crimes. 

Gentlemen,  I  was  observing  at  the  time 
I  was  interrupted,  that  it  would  not  be 
necessary  for  me  to  call  any  witnesses  to 
show  what  the  state  of  the  country  was  at 
the  time  referred  to.  But  I  have  some 
here  whom  we  brought  to  give  formal 
proof  of  what  was  passing  in  various  parts 
of  the  country,  showing  the  disturbed  and 
agitated  state  of  some  of  our  counties  at 
the  period  when  the  libel  appeared.  From 
this  paper,  called  the  Weekly  Political 
Register,  published  on  the  11th  of  Decem- 
ber last,  1  might  have  extracted  a  great 
number  of  statements,  from  tlie  pen  of  the 
defendant  himself,  which  would  leave  no 
doubt  tbat  such  was  the  actual  state  of  the 
country,  and  that  such  he  knew  to  be  the 
state  of  things  in  all  parts  of  the  country, 
when  crimes  of  various  sorts  were  com- 
mitted, property  destroyed  to  a  very  large 
amount  in  the  shape  of  threshing  machines, 
and,  amongst  other  things — committed 
almost  for  the  first  time  by  masses  of  the 
agjricultural  people — that  most  atrocious 
crime  of  secret  fires  was  frequently  com- 
mitted shortly  before  the  publication — a 
crime  to  which  it  is  impossible  to  look 
without  indignation,  and,  I  will  own,  with- 
out some  degree  of  terror ;  for  it  is  a  crime 
so  perpetrated,  that  it  is  impossible  for 
human  prudence  to  be  prepared  against  it. 
And  it  may  be  that  a  person  who  shall  go 
to  bed  the  father  of  a  happy,  comfortable 
and  prosperous  family,  and  the  proprietor 
of  large  stores,  may  awake  in  the  morning, 
and  find  himself  a  beggar  and  a  wanderer, 
by  the  secret  and  undiscoverable  act  of 
some  base  and  odious  incendiary. 

Gentlemen,  when  Special  Commissions 
were  found  necessary  to  be  issued  by 
Government  for  the  investigation  of 
crimes  of  this  description, (6)  then  it  was 


(a)  '*  Next  comes  the  indictment  presented  at 
the  Old  Bailey  amongst  a  bundle  of  biUs  against 
housebreakers  and  pickpockets,  and  in  which 
this  insolent  fellow  represents  me  as  a  common 
London  labourer."  Weekly  Political  Begister, 
May  14,  1831. 

(6)  Special  ConmiissionB  for  the  trial  of  per- 
sons charged  with  riot,  arson,  &c.,  in  Hampshire 
and  Wiltshire  issued  27th  Noyember,  1830; 
aUo  Special  Commissions  in  like  terms  for  the 
counties  of  Berks  and  Backs  issued  December  0, 
1880,  and  for  the  coonty  of  Dorset  issued  De- 
cember 24, 1830.  See  Appendix  G.  and  Annual 
Register,  Chronicle  L 


that  Mr.  Colhett,  on  the  day  I  have 
mentioned,  published  this  **  Weelcly  PoUH' 
cal  Register  of  which  I  complain;  and 
every  part  of  it,  perhaps,  may  be  im- 
portant upon  this  occasion  for  you  to 
consider.  I  shall  extract  such  parts,  and 
bring  them  before  you,  as  will  make  out 
the  deliberate  intent,  in  his  mind,  as 
clearly  as  possible.  It  will  be  for  him, 
hereafter,  to  draw  your  attention  to  any 
other  parts  which  may,  in  his  opinion, 
show  an  opposite  intention,  and  then  it 
will  be  for  you  impartially  to  appeal  to 
your  consciences  ana  understandings,  and 
see  whether  the  accusation  or  the  aefence 
be  true. 

That  paper  was  ushered  in  with  a  motto 
taken  from  another  paper  by  the  same 
author  published  on  the  20th  of  October 
1816,  which  is  in  these  terms : — 

**  At  last  it  will  come  to  a  question  of  actual 
starvation,  or  fighting  for  food,  and  when  it 
comes  to  that  point  I  know  that  Englishmen 
will  never  lie  down  and  die  by  hundreds  by  the 
wayside." 

*'  Lie  down  and  die  by  hundreds  by  the 
wayside  1  *'  Intimating,  therefore,  that  the 
state  of  distress  was  so  excessive,  and  the 
Bufi*ering  so  intolerable,  that  there  was  a 
real  probability  of  hundreds  lying  down 
and  starving  by  the  wayside  unless  they 
took  up  arms  to  fight  for  bread,  and  to 
help  themselves  to  it  out  of  the  property 
of  their  neighbours  !  You  will  not  take 
that  as  the  construction  on  the  part  of  the 
defendant  but  the  inference  I  draw  from 
these  words,  and  which,  I  respectfully 
submit  to  you,  is  the  clear  meaning  of 
that  which  follows.  Following  up  that 
idea  in  the  motto,  it  is  called  ''Bural 
War."  As  if  those  unhappy  persons,  who 
were  thus  called,  and  were  banded  to- 
gether, were  |?oing  about  the  country  in 
the  nature  or  troops,  carrying  on  a  war 
against  those  who  withheld  provisions 
from  them  I  The  **  Special  Commissions" 
come  as  the  next  general  title,  and  a  letter 
appears,  addressed  to  the  people  of  Hamp- 
shire and  Wiltshire — those  very  people 
who  were  likely  to  be  called  upon  in  a  very 
few  days  to  perform  the  duty  the  Constitu* 
tion  now  casts  upon  yon.  Gentlemen,  tlie 
paper  is  very  long,  and  I  do  not  mean  by 
any  means  to  read  the  whole  of  it.  The 
first  part  relates  to  those  *'  Special  Com- 
missions." Then  there  is  an  observation 
about  some  clergyman,  who  has  written  a 
paper  which  has  given  great  offenoe  to 
Mr.  CohheU.ia)  Mr.  CohheU  makes  remarks 
of  no  very  sparing  kind,  not  only  on  the 
conduct  of  the  clergyman  who  published 
this  paper  to  his  parishioners,  but  the 


(a)  Bev.  Charles  Day,  vicar  of  Bnsbmere  and 
PUyford.    See  Smith's  Life  of  Cohbett,  8,  86S. 


799] 


The  King  against  WiUiam  Cobbett,  1831. 


[800 


conduct  of  the  clergy  in  general.  He  also 
makes  some  strong  obEerrations  npon  the 
tithes,  with  which  I  do  not  think  it  neces- 
sary to  trouble  you.  The  passage  to  which 
your  attention  will  be  particularly  called 
begins  with  these  words : — 

**  In  the  meanwhile,  however,  the  parsons  are 
reducing  their  tithes  with  a  tolerable  degree  of 
alacrity  I  It  seems  to  come  from  them  like 
drops  of  blood  from  the  heart,  but  it  comes,  and 
it  must  all  come  now,  or  England  will  never 
again  know  even  the  appearance  of  peace.  '  Out 
of  evil  comes  good.'  We  are  not,  mdeed,  npon 
that  mere  maum  <  to  do  evil  that  good  may  come 
from  it.'  But,  without  entering  at  present  into 
the  motives  of  the  working  people,  it  is  un 
questionable  that  their  acts  have  produced  good, 
and  great  good  too." 

Now  there  are  no  other  acts  made  the 
subject  of  observation  here  except  such  as 
those  I  have  alluded  to — those  which  had 
been  notoriously  prevailing  to  a  great  ex- 
tent throughout  England : — 

<<  It  is  unquestionable  that  their  acts  have 
produced  good,  and  great  good,  too.  "They 
have  been  always  told,  and  they  are  told  now, 
and  by  the  very  parson  that  I  have  quoted 
above,  that  their  acts  of  violence,  and  particu- 
larly tiieir  burnings,  can  do  them  no  good,  but 
add  to  their  wants  by  destroying  the  food  that 
they  would  have  to  eat.  Alas  !  they  know 
better ;  they  know  that  one  threshing  machine 
takes  wages  from  ten  men  ;  and  they  also  know 
that  they  should  have  none  of  this  food,  and 
that  potatoes  and  salt  do  not  bum." 

Meaning,  I  suppose,  that  potatoes  and 
8alt  are  the  only  food  they  can  look  to, 
and  that  they  do  no  harm  bv  destroying 
the  com  stacKS  of  their  neighbours,  that 
being  food  to  which  they  cannot  look,  and 
being  threshed  out  by  machines  which 
are  the  objects  of  vengeance  throughout 
the  country. 

<*  Therefore,"  it  is  said,  *'  this  argument  is  not 
worth  a  straw.  Besides,  they  see  and  feel  that 
the  good  comes,  and  comes  instantly,  too.  They  see 
that  they  do  get  some  bread  in  consequence  of 
the  destruction  of  part  of  the  com ;  and  while  they 
see  this  you  attempt  in  vain  to  persuade  them 
that  that  which  they  have  done  is  wrong,  (a) 
And  as  to  one  effect,  that  of  making  the  parsons 
reduce  their  tithes,  it  is  hailed  as  a  good  by 
'ninety-nine  hundredths  even  of  men  of  consider- 
able property ;  while  there  is  not  a  single  man  in 
the  country  who  does  not  trace  the  reduction  to 
acts  of  the  labourers,  and  especially  to  the  fires; 
for  it  is  to  the  terror  of  these  and  not  the  bodily 
force,  that  has  prevailed.  To  attempt  to  per- 
suade either  farmers  or  labourers  that  the  tithes 
do  not  do  them  any  harm  is  to  combat  pl^ 
common  sense.  They  must  know,  and  they  do 
know,  that  whatever  is  received  by  the  parson  is 
just  so  much  taken  from  them,  except  that  part 

(a)  ''The  bnniin^  stock  gave  no  work,  but 
^d  nve  vent  to  pasmon."  Roebuck,  History  of 
tiie  Whig  Ministry,  1, 388. 


which  he  may  lay  out  for  productive  labour  in 
the  parish,  and  that  is  a  mere  trifle  compared 
with  what  he  gives  to  the  East  and  West  Indies, 
to  the  wine  countries,  to  the  footmen,  and  to  uther 
unproductive  labourers.  In  short,  the  tithe 
owners  take  away  from  the  agricultural  parishes 
a  tenth  part  of  the  gross  produce  which,  in  this 
present  state  of  abuse  of  the  institutions,  they 
apply  to  purposes  not  only  not  beneficial,  but 
generally  mischievous,  to  the  people  of  those 
pari8hes."(a) 

Therefore  the  peopjle  are  told  that  the 
threshing  machines  interfered  with  their 
wages,  and  that  they  might  be  consumed 
not  only  without  depriving  them  of  any 
part  of  their  food,  but  that  it  will  have  the 
efinsct'  of  putting  food  into  their  mouths, 
and  that  the  reduction  of  tithes  which 
ninelnr-nine  in  every  hxmdred  hail  with 
delight,  as  the  plain  consequences  of  those 
fires,  will  proceed.  And  you  will  consider 
whether  there  can  be  the  least  doubt  of 
the  tendency  of  this  language,  of  the  in- 
tention to  use  it  in  its  common  and 
ordinary  sense,  or  of  the  certain  fact  that 
difi\ising  it  through  the  country  will  be 
likely  to  produce  a  repetition  of  those 
crimes  for  which  the  Special  Commissions 
went  down  to  punish  some  individuals 
with  death,  or  with  severe  and  heavy  im- 
prisonment, for  the  necessary  protection  of 
the  peace  and  property  of  the  country. 

Gentlemen,  there  is  another  passage  to 
which  I  will  shortly  call  your  attention, 
though  I  think  it  hardly  necessary  so  to 
do.  It  appears  to  me  this  passage  is  so 
plainly  incapable  of  any  other  sense  than 
that  which  I  have  pat  upon  it,  that  the 
simple  reading  of  it  puts  the  matter  in  the 
same  light,  and  justifies  the  same  conclu- 
sion which  must  be  drawn  from  other 
paragraphs.  But  there  is  another  part 
relating  to  labourers  and  their  conduct. 
It  is  supposed  that  thev  are  not  to  be 
made  sufferers  for  anvtnin^  they  hava 
done  in  pursuance  of  the  object  imputed 
to  them ;  and,  speaking  of  the  probability 
of  some  of  them  losing  their  lives  for  the 
crimes  they  had  committed,  it  says : — 

•*  No ;  this  will  not  be  done.  The  course  of 
these  ill-used  men  has  been  so  fk«e  from 
ferocity,  so  free  from  anything  like  bloody 
mindedness  !  They  have  not  be^  cruel  even  to 
their  most  savage  and  insolent  persecutors.^' 

A  good  mode  of  speaking  of  persons  in 
the  country  whom  they  are  supposed  to 
have  ii^ured  I 

"  The  most  violent  thing  that  they  have  done 
to  any  person  has  not  amounted  to  an  attempt 
on  the  life  or  Umb  of  the  pi^y ;  and  in  no  case 
but  in  self-defence,  except  in  the  cases  of  the 
two  hired  overseers    in  Sussex"  (marked  in 

(a)  Weekly  Political  Register,  Dec.  11, 1880 , 
p.  987. 
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italic  characters),  "  whom  they  merely  trundled 
out  of  the  carts  which  those  hirelings  had  had 
constructed  for  them  to  draw  like  cattle.  Had 
they  heen  bloody;  had  they  been  cruel,  then  it 
would  haye  been  another  matter ;  had  they  burnt 
people  in  their  beds,  which  they  might  so  easily 
have  done ;  had  they  beaten  people  wantonly, 
which  has  always  been  in  their  power  ;  had  they 
done  any  of  these  things,  then  there  would  have 
been  some  plea  for  severity.  But  they  have 
been  guilty  of  none  of  these  things ;  they  have 
done  desperate  things,  but  they  were  driven  to 
desperation.  All  men,  except  the  infamous 
stock-jobbing  race,  say,  and  loudly  say,  that 
their  object  is  just,  that  they  ought  to  have  that 
which  they  are  striving  for,  and  all  men,  except 
that  same  hellish  crew,  say  that  they  had  no 
other  means  of  obtaining  it.** 

Gentlemen,  I  really  think  that  I  should 
be  wasting  your  time,  if  I  were  to  pursue 
this  as  an  argument  any  further.  I  can- 
not conceive  that  there  is  the  slightest 
doubt,  in  any  reasonable  and  unbiassed 
mind,  which  comes  to  the  consideration 
of  such  a  case,  that  here  is  a  tendency,  not 
to  be  mistaken,  an  inference  of  an  inten- 
tion not  to  be  resisted,  with  regard  to  the 
future  conduct  which  these  persons  were 
taught  to  pursue  by  the  success  of  the 
offences  they  had  committed  immediately 
before.  What  is  the  tendency  of  all  these 
things  P  In  the  first  place,  to  excite  per- 
haps suffering  people,  at  all  events,  per- 
sons whose  minds  were  inflamed,  to  a 
repetition  of  crimes ;  to  show  them  the 
success  with  which  they  have  been  hither- 
to attended,  and  the  mode  which  they 
may  pursue  in  a  course  of  resistance, 
even  to  a  much  more  dangerous  extent; 
and  to  put  the  law  into  the  hands  of  these 
ignorant  persons  with  minds  incensed 
against  their  immediate  superiors — who 
are  quite  incapable  of  judging  of  these 
things,  but  who  are  capable  of  suffering, 
and  of  feeling  revenge,  whether  well  or 
ill  placed,  and  who  are  told  that  they  may 
exercise  this  as  a  means  of  relieving  their 
condition. 

Grentlemen,  what  is  to  be  the  result,  if 
such  things  are  not  to  be  treated  as 
crimes?  These  persons  may  have  been 
objects  of  compassion  in  the  sufferings 
they  have  sustained ;  they  may  be  objects 
of  great  compassion  in  being  misled  by 
writers  such  as  these  to  the  commission 
of  such  offences.  The  question  is,  whether 
he»  who,  in  the  calm  and  peaceful  posses- 
sion, I  presume,  of  every  comfort,  sits  in 
his  closet  to  pen  such  papers,  that  they 
may  be  circulated  throughout  the  oountry, 
is  not  guilty  of  exciting  men  to  those 
crimes  for  which  it  is  impossible  that  crim- 
inal justice  should  not  pursue  them  to  the 
extent  the  law  allows,  applying  it  with  as 
much  mercy  as  the  public  safetjr  mfty  be 
supposed  to  tolerate.  Gentlemen,  it  may  be 


said  this  is  not  a  work  which  the  poor  la- 
bourer is  likely  to  read.  But  I  believe  the 
contrary  to  be  the  fact ;  that  its  circulation 
is  extensive  among  the  lower  orders ;  that 
if  one  man  is  incapable  of  paying  the 
price  of  it,  his  money  may  contribute, 
and  many  may  subscribe  together,  that 
all  may  have  an  opportunity  of  reading  it. 
In  addition  to  which,  it  is  taken  in  in 
many  places  where  the  poor  are  in  the 
habit  constantly  of  resorting.  Besides  all 
which  a  paragraph,  so  replete  with  mis- 
chief as  that  which  is  here  charged  as  a 
libel,  is  easily  copied  out  into  other  pub- 
lications, and  it  will  find  its  way  through 
a  thousand  channels  to  the  eyes  of  those 
who  may  be  influenced  by  it. 

Gentlemen,  I  have  laid  before  you  this 
case,  with  as  little  of  aggravation  as  it  is 
possible  to  bring  such  a  case  before  you. 
it  is  entii-ely  for  you,  in  the  discharge  of 
the  important  duty  cast  upon  you,  to  say 
whether  I  have  put  the  right  construction 
upon  these  paragraphs.  It  will  be  for  you 
to  listen,  with  the  same  patience,  to  the 
defence,  and,  God  forbid,  tnat  any  motives 
should  induce  any  jury  to  depart  from  the 
straight  line  of  their  duty,  wnichis  to  say, 
aye  or  no,  is  the  case  brought  before  thein^ 
which  the  prosecutor  and  accuser  is 
bound  to  prove,  satisfactorily  made  out 
to  your  conviction.  If  it  is,  1  am  sure  no 
consideration  will  induce  you  to  depart 
from  the  performance  of  the  plain  and 
simple  duty  which  devolves  upon  you.  If 
otherwise,  there  can  be  nothing  in  this 
case,  more  than  in  any  other,  which  should 
deprive  the  defendant  of  the  benefit  of 
any  reasonable  doubt  which  his  tryers  are 
bound  to  give  him,  in  case,  at  the  con- 
clusion of  the  inquiry,  it  should  exist  in 
their  minds.  I  shall  call  the  little  evidence 
before  you  which  is  necessary  to  make 
out  this  charge.  The  defendant  will  then 
make  his  observations  upon  that  which 
shall  be  proved,  and  which  may  be  adduced 
in  observation.  It  will  be  my  privilege  to 
reply  to  the  observations  he  makes ;  which, 
I  think  it  may  be  proper  to  apprize  him 
of  in  the  first  instance ;  and  your  duty,  1 
am  sure,  will  be  performed  in  such  a  man- 
ner as  to  give  satisfaction  to  your  own 
consciences,  and  to  take  care  that  the  ad- 
ministration of  justice  shall  be  made 
auxiliary  to  the  preservation  of  the  public 
peace. 

IThomasBamfordfiom  the  Stamp  Office, 
was  then  called,  and  proved  the  publica- 
tion, and  also  the  proprietorship  of  the 
Weekly  PotUiocd  Begteter^ 

At  the  request  of  Oumey  the  extracts 
quoted  by  the  Attomey-Oeneral  were  read, 
and  also  some  others,  in  order  to  show 
the  state  of  the  country  at  the  period  when 
the  alleged  libel  was  pablished. 
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The  Clerk  of  the  Court  then  read  the 
indictmeDt.(a)V 

Thb  Defence. 

Defendant:  May  it  please  your  Lordship, 
gentlemen  of  the  jury,  the  speech  of 
the  Attorney' General,  the  very  feeble  at- 
tempt of  the  Attorney- General,  to  persuade 
you  that  I  have  been  guilty  of  a  crime, 
the  very  agreeable  twaddle  of  Mr.  Gumey 
in  bringing  forth  these  extnicts,  and  in 
those  little  observations  he  has  made  upon 
the  nature  and  tendency  of  those  com- 
pared with  the  language  of  the  article, 
must  be  quite  sufficient  to  convince  you 
that  this  charge  is  false  and  groundless 
from  beginning  to  end.  But,  gentlemen, 
the  trial  of  this  case  has  not  begun  to-day 
— the  trial  has  been  going  on,  gentlemen, 
ever  since  the  16th  of  December  la8t.(5) 
There  are  658  gentlemen  who  meet  at 
Westminster  who  have  been  carrying  on 
that  trial,  carrying  on  attacks  upon  me, 
alluding  to  this  very  accusation  night 
after  night  when  they  have  been  sitting, 
with  very  little  intermission.  I  have  had 
an  attack  made  directly  upon  me,  in 
direct  terms,  calling  upon  the  public  to 
be  prepared  for  a  monstrous  punishment 
to  oe  inflicted  upon  me  this  oay ;  and  so 
constant  have  they  been  in  it,  that  they 
did  not  cease  the  attack  even  till  last 
night.  They  were  too  busy  then,  but  the 
night  before,  Mr.  Brtice,{c)  a  member  of 
the  House  of  Commons,  made  a  direct 
attack  upon  me,  pointing  the  public  atten- 
tion to  the  trial  that  was  coming  on, 
by  saying  that  if  such  men  as  Cobbett  and 
Taylor{d)  were  not  punished  and  put  down, 
there  could  be  no  peace  and  happiness  in 
the  country. 

Why,  gentlemen,  my  Lord  PlzmTcst,  a 
very  few  weeks  ago,  not  two  weeks  ago, 
made  a  formal  complaint  in  the  House  of 
Lords,  (e)  of  the  direful  efiecls  of  attacks 
made  upon  certain  characters  of  gentle- 
men in  the  House  of  Commons,  for,  says 
his  lordship,   and   very  truly,   they  are 

(a)  The  passac^e  within  brackets  is  from  a  re- 
port (5th  ed.)  pnblished  in  1832  by  Strange. 

(6)  On  that  day  Mi*.  Trevor,  M.P.  for  New 
Ronmey,  asked  the  Attorney-General  whether 
Cobbett's  Register  had  come  under  the  notice 
of  the  Attomey-Greneral.  "  The  circulation  of 
the  diabolical  publication — ^he  could  find  no 
milder  term ;  the  circulation,  he  would  repeat, 
had  dangerously  increased." — Hansard,  Dec.  16, 
1830,  p.  1213. 

(c)  Hansard,  July  4,  1881,  p.  705. 

(rf)  The  Rev.  Robert  Taylor,  known  as  "  the 
Devil's  Chaplain,"  prosecuted  for  publishing  a 
blasphemous  libel,  and  convicted  July  4,  1831. 
See  Appendix,  and  Annual  Begister,  1831,  p.  93. 

(e)  Hansard,  June  24, 1881,  p.  285. 
o    55360. 


adhesive  and  stick  to  us.  It  is  very  hard 
to  rub  them  off  when  once  they  are  laid 
on.  That  was  a  malignant  imputation, 
and  I  suppose,  a  false  one,  of  corruption 
in  Lord  Fhinket,  But,  remember,  with 
regard  to  this  publication,  it  has  been 
tried  in  the  House  of  Commons  regularly 
twice  over — twice  over.  They  have  come 
to  an  agreement,  the  two  parties,  Tories 
and  Whigs — they  have  come  to  an  agree- 
ment that  it  is  an  abominable  publica- 
tion, and  as  such  they  have  re-echoed  it 
through  the  whole  country,  through  the 
hydra  mouths  of  their  three  hundred 
newspapers.  Gentlemen,  it  is  fair  for  me 
to  presume  that  it  is  impossible  for  you 
to  come  here  and  come  to  an  impartial 
decision  upon  this  Question  unless  I  first 
remove  the  falsehooas  propagated  against 
me  through  the  House  of  Commons. 
Gentlemen,  the  law  is,  that  if  a  juror  has 
served  upon  a  former  trial  relative  to  the 
same  matter,  that  is  good  subject  matter 
of  challenge  that  he  ought  not  to  serve 
upon  the  present  jury.  If  there  had  been 
a  trial  relative  to  tnese  matters  before  a 
jury — ^yoa,  gentlemen,  respectable  as  you 
are,  are  entitled  to  my  confidence,  and 
everyone's,  I  presume,  for  you  are  all 
strange  to  me — if  this  trial  had  taken 
place  and  some  arrest  of  judgment,  or 
something  or  other  had  ti^en  place  to 
bring  it  oefore  you  again,  that  would 
have  been  good  subject  matter  of  chal- 
lenge, that  you  had  been  upon  the  former 
jury.  Now,  gentlemen,  by  the  means  of 
the  House  of  Commons,  iSiej  have  made 
the  whole  country  a  jury.  They  have 
tried  to  make  it  a  pacKod  jury,  and  they 
will  not  succeed  in  that,  I  am  sure.  They 
have  tried  to  make  the  whole  country  a 
jury,  and  to  obtain  from  them  a  previous 
decision  against  me  before  they  came 
here.  I  have  been  ti*ied  by  this  Whig 
Government,  in  the  first  place  in  the 
House  of  Commons,  by  the  prettiest  plaj 
from  one  hand  into  the  other  that  ever 
came  forward.  They  said,  "  Come  to 
resolutions."  "  No,  withdraw  the  resolu- 
tions." They  did  not  like  to  come  to 
resolutions;  and  I  shall  mention  to  you 
presently  an  instance  where  they  did  uot 
withdraw  the  resolutions,  where  they 
came  to  the  determination,  by  the  admis- 
sion of  the  Attomey-Chneral,  that  the 
publication  of  truth  was  not  libel. 

Then  they  transferred  the  trial  while 
the  Parliament  was  absent;  they  trans- 
ferred the  trial  into  the  countv  of  Sussex, 
to  keep  it  up  there.  Then  they  brought 
it  back  to  the  Parliament  when  it  re- 
assembled, and  wound  it  up  the  night 
before  last;  and  having  prepared  their 
verdict  and  their  judgment,  thev  come 
into  court  to-day  for  you,  not  to  deliberate 
upon  this  matter,  but  to  give  in  to  the 
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prejudices  which  they  think  it  impossible 
you  must  not  have  imbibed — they  think 
it  impossible  you  should  not  have  imbibed 
the  prejudice  they  wish  you,  and  they 
come  to  make  you  the  mere  instruments 
of  their  vengeance. 

Gentlemen,  before,  however,  I  go  into 
that  matter,  it  is  necessary  that  I  should 
observe  upon  the  liberty  of  the  press,  as  it 
has  been  granted  expressly  by  this  Attorney- 
General  especially  to  other  publications. 
Why,  gentlemen,  if  this  were  impartial; 
if  the  Attorney- General  were  impartial ;  if 
he  were  to  call  everything  scandalous, 
false,  malicious,  seditious  ;  if  he  were  to 
rake  together  all  the  Billingsgate  of  the 
Bar,  and  pour  it  upon  every  publication 
that  was  exceptionable,  every  publication 
that  would  boar  a  construction  of  that 
sort,  then  I  should  not  complain.  Then 
we  should  all  go  into  gaol  together. 
The  gaols  might  be  enlarged,  and  the  Whig 
Government  might  have  the  gaols  full  of 
us.  But  the  Attorn ei/- General  is  extremely 
select  in  what  he  does.  Gentlemen,  you 
have  read  in  the  newspaper  which  I  shall 
not  be  permitted  to  read  nere,  or  I  should 
be  glad  to  do  so,  the  vast  affection  that 
this  Whig  Government  has  for  the  liberty 
of  the  press. (a)  Ob,  they  never  proceed 
by  information  ex  officio !  They  have  a 
monstrous  regard  for  the  liberty  of  the 
press.  None  have  it  so  much  as  the  Whigs. 
'*  Is  Sir  Thomas  Benman  to  prosecute  here 
to-day?  Oh,  Dew 7?wi;i  is  an  nonest  fellow  ; 
he  will  never  touch  the  liberty  of  the 
press."  Gentlemen,  the  fact  is  not  so ; 
they  have  actually  commenced  in  seven 
months  and  carried  on,  and  that  with  the 
utmost  rigour,  more  prosecutions  for  libel 
than  in  the  seven  years  previous  to  the 
time  they  came  into  power  had  been 
carried  on  by  those  haughty  and  insolent 
Tories.  Those  Tories,  at  any  rate,  if 
they  showed  their  teeth,  did  not  bite ; 
they  suffered  them  to  escape.  But  if  this 
Whig  Government,  which  I  do  not  be- 
lieve, should  remain  where  it  is,  this 
Whig  Ministry,  I  mean,  should  remain 
where  it  is  for  twelve  months,  the  gaols 
must  be  enlarged,  or  we  must  leave  off 
printing  and  publishing.  But,  gentle- 
men, what  have  they  done,  for  let  us  come 
to  some  few  facts  ?  First,  I  state  the  fact 
that  they  have  instituted  more  prosecu- 
tions in  seven  months  than  the  last 
Government  had  done  in  seven  years. 
But,  gentlemen,  we  are  now  living  under 
particular  Acts  ;  new  Acts,  passed  in 
1819,  with  regard  to  the  liberty  of  the 
press.(5)  Those  Acts,  two  in  particular, 
impose  very  heavy  fetters  upon  the  press, 


(a)  See  1  St  Tr.  N.S.,  1885. 

(6)  60  Geo.  8.  and  1  Geo.  4.  c.  &  or  c.  9. 


heavy  shaokle  it,  indeed,  that  no  man  can 
now  begin  to  print  until  he  has  found 
two  persons  who  will  enter  into  bonds  to 
pay  400Z.  provided  he  is  found  guilty.(a) 
For  instance,  if  his  Lordship  were,  which 
I  am  sure  he  would  not  when  he  has 
heard  the  whole  of  this  case,  to  6ne  me 
400L  on  this  occasion  (I  have  bail  all 
ready  to  answer  theiUOZ.). — So  that  there  is 
a  great  deal  of  difficulty  now  compared  to 
what  existed  before  to  begin  any  publica- 
tion at  all.  This  was  300Z.  until  last  year 
or  the  year  before,  when  Sir  James  Scar^ 
lett  brought  in  a  Bill  to  make  it  400Z.(&) 
Since  that  another  Act  has  been  passed 
making  it  more  severe  on  publishers. 
Before  that  Act  the  defendant,  if  found 
guilty,  was  not  brought  up  for  judgment, 
was  not  called  upon  to  pay  fines  until  the 
next  term  ;  so  that  if  I  were  found  guilty 
to-day,  which  I  am  very  sure  I  shall  not 
be.  But  if  I  were  found  guilty  to  day,  his 
Lordship  might  if  he  chose  sentence  me 
at  ouce  and  send  me  to  a  gaol  among  felons, 
as  I  was  sent  before,  there  to  remain  for 
as  long  a  time  as  he  pleased,  or  to  pay  as 
heavy  a  fine  as  he  pleased,  and  not  suffer 
me  to  go  home  to  my  family  to  make  any 
arrangement  of  my  concerns  or  anything 
else. 

Gentlemen,  these  Acts  were  certainly 
passed  by  the  persons  called  Tories. 
But  these  Acts  have  been  kept  by  gentle- 
men called  Whigs,  ^ery  fond  of  the  liberty 
of  the  press — extremely  fond  of  it !  But 
they  have  been  in  power  seven  months, 
and  not  one  man  has  talked  of  repealing 
these  new,  severe,  and  intolerable  laws — 
those  laws  which  held  the  press  in  slavery, 
such  as  no  press  in  the  world  was  ever 
held  in  before  that  had  any  pretensions  to 
liberty.  When  the  Acts  were  brought 
in,  they  opposed  them.  They  got  all  the 
credit  they  could  from  being  lovers  of  the 
liberty  of  the  press  when  the  Bills  were 
brought  in.  But  coming  into  office  and 
finding  the  Bills,  they  keep  them,  and 
make  a  very^  nice  use  of  them.  As  some 
character  m  Shakespeare,  says,  they  are 
not  traitors.  He  is  no  traitor;  he  has 
committed  no  treason — treason  lay  in  his 
way  and  he  found  it  and  took  it  up. 
They  made  use  of  it.  That  is  just  tho 
conduct  of  these  Whigs  as  to  those  Acts. 
Now,  gentlemen,  that  is  another  proof  of 
their  sincerity,  and  their  love  of  the 
liberty  of  the  press. 

But,  gentlemen,  I  find  in  the  reign  of 
Sir  James  Scarlett,  during  the  time  he 
was  Attorney-General,  that  he  prosecuted 
but  one  man  oy  order  of  Government  for  a 


(a)  60  Geo.  8.  and  1  Geo.  4.  c.  9.  s.  8. 
(6)  11  Geo.  4.  and  1.  Wil.  4.  c.  78.  •.  I.  re- 
pealed by  82  £(  88  Vict,  a  24. 
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libel — hue  one  man.  It  was  impossible  for 
any  man  to  stand  up  and  not  lament  that 
Mr.  Alexander  (a)  bad  published  the  two 
articles  for  which  he  was  prosecuted  in  the 
case  of  the  late  Lord  Chancellor ;  it  was 
impossible  not  to  prosecute,  unless  the 
highest  oflficer  in  the  State  was  to  be  suffered 
to  remain  covered  with  degradation  and 
infamy(6) ;  the  charge  against  his  Lordship 
was  such  an  one  that  he  could  not  remain 
quiet,  and  sit  upon  the  bench.  Sir  James 
acarUtt  never  had  any  but  those  prosecu- 
tions, and  those  against  one  man,  and  at 
the  same  time  two  judgments  m  one  case 
executed,  and  not  in  the  other.  The  man 
was  forgiven.  Therefore,  there  was  lenity 
in  the  extreme  compared  with  the  pro- 
ceedings of  the  Whigs — and  Sir  Jamea 
Scarlett  had  a  little  of  the  Whig  left  in 
him  too.  Still  there  was  lenity,  there  was 
something  like  generosity,  in  that  proceed- 
ing under  the  Duke  of  Wellington.  Not 
BO  now.  Where  a  Whig  lays  his  fangs,  you 
expect  that  he  will  never  let  go  till  he  has 
drawn  blood. 

Gentlemen,  with  respect  to  the  move- 
mert  of  the  Whigs  in  the  House  of  Cona- 
mons,  they  made  such  a  fuss  about  Sir 
James  Scarlett* s  hostility  against  the  liberty 
of  the  press,(c)  that  they  actually  made  a 
motion  to  have  an  account  of  the  fees  he 
received  for  prosecuting  Mr.  Alexander. 
They  would  know  what  his  fees  were,  as  if 
they  thought  he  did  it  to  get  monej'  by  it. 
Now,  I  do  not  impute  to  the  Attorney- 
General  that  he  does  it  to  get  money  by  h ; 
but  if  I  were  to  reason  in  the  manner  the 
Whigs  did  of  Sir  Jam;es  Scarlett,  I  might 
say  that  it  was  for  filthy  lucre  that  he 
has  brought  the  false,  scandalous,  and 
malicious  persecution  against  me.  But, 
gentlemen,  I  will  says  this  for  the  Attorney' 
General,  that  he  can  be  lenient  in  some 
cases,  though  so  very  lynx-eyed  in  other 
cases.  He  can  shut  his  eyes  while  the 
Judges  are  calumniated  from  one  end  of 
the  country  to  the  other.  He  can  shut  his 
eyes,  in  the  first  place,  while  the  Parlia- 
ment is  calumniated.  There  was  a  law 
which  made  a  man  liable  a  little  while  ago 
to  punishment,  and  really  Sir  James 
Scarlett  relieved  us  from  that  dread  of 
punishment,  so  that  now  there  is  only  fine 
and  imprisonment  and  bonds  and  only 
those     trifling    things    that   remain    as 


(a)  Editor  of  the  Morning  Jottmal. 

(6)  The  reference  is  to  an  article  in  the 
Morning  Journal  which  appeared  to  impute 
corruption  to  Lord  Lyndhurst. — B,  v.  Gutch, 
Moody  and  Malkin,  433 ;  May,  Constitutional 
History,  I.  216;  Lord  Broujrham's  Autobio- 
graphy, 8, 16 ;  Martin's  Life  of  Lyndhurst,  246  ; 
Roebuck's  History  of  the  Whig  Ministry,!.  327. 

(c)  See  Roebuck's  History  <3  the  Whig  Minis- 
try, I.  325. 


punishments  for  libellers.  But  there  are 
all  those  things,  if  anybody  shall  presume 
to  print,  or  write,  or  publish  anything 
having  a  tendency  to  bring  either  House 
of  Parliament  into  contempt — mark  that 
gentlemen — having  a  tendency  to  bring 
either  House  of  Parliament  into  contempt. 
Now,  gentlemen,  to  show  you  how  lenient 
the  Attorney- General  can  be  when  he  has 
friends  that  write,  when  it  is  his  friends 
that  are  publishing  what  are  called  libels, 
to  show  how  lenient  he  can  be  when  it  is 
those  who  write  in  his  favour,  those  who 
write  in  support  of  the  Whig  Ministry, 
how  verv  lenient  he  can  be  then,  let  me  tell 
you  of  this.  In  the  House  of  Commons, 
too — ^brought  before  the  House  of  Com- 
mons in  the  same  manner  that  this  libel 
of  mine,  this  pretended  libel  of  mine,  was 
brought  before  them  by  Mr.  Trevor — let  me 
show  you  how  lenient  he  can  be  when  the 
other  party  complained.  And  you  under- 
stand that  it  is  tne  newspapers  that  praise 
him,  thao  puff*  him,  and  puff  his  colleagues, 
and  puff"  the  Whig  Ministry,  and  puff 
them  till  you  take  them  for  boxes  of 
pills  or  Macassar  oil  or  something  sold 
by  quacks.  Puff  them  till  one  should 
tilnk  they  would  be  ashamed  to  show 
their  faces  in  the  streets  I  When  a  paper 
does  that  it  may  make  free  with  ParUa- 
ment;  and  I  shall  show  you  by-and-bye 
thev  may  write  about  thejudges  too. 

On  the  21st  of  March  Sir  Soh&rt  Inglis 
brought  before  the  House  of  Commons  a 
charge  against  the  *•  Times "  newspaper, 
the  desperate  defender  of  the  WTiigs,  and 
having  a  great  deal  to  do  with  these 
particular  transactions,  (a)  The  '*  Times  " 
newspaper  presumed  to  say  this  of  the 
members  of  the  House  of  Commons,  at 
the  time  at  which  this  was  published,  that 
the  members  tried  to  infect  the  proceed- 
ings of  the  House  of  Commons  with  argu- 
ments to  satisfy  their  own  intrusion  into 
it,  and  their  continuance  there,  adding, 

"It  is,  beyond  question,  a  piece  of  the 
broadest  and  coolest  effrontery  in  the  world,  for 
these  hired  laqueys  of  public  delinquents,  to 
stand  up  as  advocates  of  the  disgraceful  service 
they  have  embarked  in." 

Sir  Robert  Inglis  complained  of  this, 
that  it  was  inapossible  for  anybody  to 
continue  in  the  House  of  Commons,  if  the 
newspapers  were  to  speak  of  them  in  this 
manner.  Now  I  do  not  mean  to  say  that 
the  "  Tim^  '*  newspaper  said  that  which 
was  not  true.  Now  what  did  the  Attorney' 
Cfeneral  say  in  answer  to  that  P 

« I  cannot  say  but  that  the  words  are  true ;  I 
cannot  say  they  are  false;  I  never  thought 
them  so.  In  my  opinion,  this  proceeding  is 
uncalled  for." 

(a)  Hansard,  March  21, 1881,  p.  698. 
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The  end  was,  that  they  moved  the  pre- 
vious question,  and  justified  the  **  Times  " 
newspaper  for  that  libel  against  the  House 
of  Commons,  as  they  would  call  it  if  I 
published  it,  and  the  **  Times"  newspaper 
pranced  away  quite  free  from  the  shackles 
they  wish  to  put  upon  me. (a) 

But,  gentlemen,  I  have  to  tell  you  of  a 
much  graver  thing  than  these  foul  attacks 
upon  the  House  of  Commons,  as  it  is  at 
present  constituted,  and  which  might  have 
a  still  worse  effect  on  any  body.  I  grant, 
with  the  Attorney -General,  that  the  thing 
was  true,  and  I  should  be  ready  to  grant 
/bat  it  could  not  have  any  malice  in  it ; 
that  it  was  impossible,  and  utterly  im- 
possible, to  say  anything  having  a  ten- 
dency to  bring  some  of  those  persons,  at 
least,  into  greater  contempt  than  they 
were  before.  But,  gentlemen,  there  is 
another  description  of  persons,  there  is 
another  body  of  functionaries,  that  it  is 
of  great  importance  to  guard  from  being 
brought  into  contempt,  for  if  once  they 
be  brought  into  contempt,  away  goes  the 
whole  system,  away  goes  the  Govern- 
ment, as  in  the  reign  of  Charles  I. 
As  Lord  Clarendon  says, (6)  when  men 
come  to  consider  that  they  have  no 
safety  in  a  Court  of  Justice,  when  they 
come  to  see  with  their  own  eyes,  to  hear 
with  their  own  ears,  to  say  to  one  another 
that  the  judges  are  corrupt,  there  may 
be  said  to  be  an  end  of  the  Government 
of  His  Majesty.  That  opinion,  inconside- 
rately given,  brought  King  Charles  I. 
to  the  block ;  that  was  the  opinion  of 
Lord  Clarendon,  Now,  gentlemen,  let  us 
see  what  the  Attorney -General  has  per- 
mitted in  this  case.  Gentlemen,  a  very 
beautiful  poet  has  observed,  and  he  was 
a  very  good  politician  and  a  wise  man, 
thus: 

"  When  some  escape  for  that  which  others 
die, 
Mercy  to  those,  to  these  is  cruelty." 

Certainly  it  is^  because,  if  I  see  tolerated  in 
the  newspapers  things  such  asthese,which 
I  am  going  to  show  you  were  tolerated  by 
this  Attorney-  General,  I  presume  that  I  may 
go  a  quarter  part,  or  a  thousandth  part,  the 
length.  Says  I  to  myself,  I  may  clearly 
go  a  thousandth  part.  Aye,  so  you  may, 
if  you  puff  us  on  all  occasions ;  but  if  you 
do  not  puff  us,  if  you  give  your  candid 
opinions,  if  you  traduce  our  measures, 
then  you  shall  not  go  one  inch ;  then, 
there  is  nothing  you  shall  say  out  of 
which  I  cannot  pick  a  libel. 

Now,  gentlemen,  what  did  the  Attorney- 
General  wink  at  in  these  other  publica- 
tions ?     There  are  three    newspapers  in 


(a)  Weekly  Political  Register,  March  26, 1831, 
(6)  The  History  of  the  Rebellioo,  1,  122. 


I  particular,  which  are  the  tools  of  this 
I  Whig  Government,  the  dead  tools  of  this 
Whig  Government,  the  ^*  Morning  Chro- 
nicle,"  the  **  Times;'  the  '*  Times  '^  as  the 
Coryphaeus  of  the  band,  that  is  the  favourite, 
,  and  the  "  Cov/rier.'*  Now,  gentlemen,  the 
I  30th  of  April,the  Ist  of  May,the2nd  of  Maj', 
and  the  4th  of  May,  those  papers  said  this, 
and  in  the  first  instance  they  sent  it  forth. 
The  first  was  the  most  wicked  of  all,  perhaps. 
They  sent  it  forth  under  the  name  of  the 
brother  of  the  Lord  Chancellor.  They  say 
that  Mr.  William  Brougham,  being  a  can- 
didate for  a  seat  in  the  Borough,  made  use 
of  the  expressions  which  I  shall  mention 
to  you  presently,  and,  therefore,  a  great 
authority  for  it,  you  will  say,  to  be  sure. 
What  the  Lord  Chancellor  says  of  judges 
must  be  true.  The  Lord  Chancellor's 
youngest  brother  must  know  what  the 
Lord  Chancellor  thinks  about  them ;  the 
Lord  Chancellor  being  the  first  judge  in 
the  country,  and  his  brother^  being  also  a 
Master  in  Chancery,  which  is  an  inferior 
judge,  what  these  men  say  must  be  true. 
Mr.  William  Brougham  said,  according  to 
this  publication,  for  it  is  only  of  publishing 
we  are  talking — this  is  a  publication,  as 
much  as  mine  is  a  publication.  I  quoted 
i  it  here  in  my  publication  without  say- 
ing that  I  agreed.  This  was  very  strong 
language  to  use  towards  the  judges,  but  I 
thought  it  worth  while  to  put  it  upon 
record,  especially  as  there  was  this  prose- 
cution going  on  which  they  had  preferred 
against  me.  Mr.  William  Brougham 
said : — 

"  Among  the  devices  to  defeat  the  measures 
of  ministers,  was  the  active  canvassing  now 
going  on  by  high  and  learned  personages,  no 
less  than  Judges  of  the  land  (cries  of  shame, 
shame,  name  them)  ;  he  would  not  name  them, 
because  they  had  already  sufficiently  disgraced 
their  station,  and,  therefore,  their  own  punish- 
ment was  that  of  their  own  consciences." 

Pretty  well  for  an  inferior  judge  thus  to 
talk  of  the  judges  of  the  land !  (a) 

Gentlemen,  the  next  attack  was  in  the 
old  •*  Times  "  newspaper, (6)  as  I  said  before 
the  leader  of  the  ban  a,  and,  as  I  shall  show 
by-and-bye,  in  close  connexion  with  the 
Government  in  regard  to  the  trial  of  this 
indictment  at  Battle,  and  in  Sussex,  before 
it  came  here.  Gentlemen,  the  '*  Times  " 
says,  that  since  the  bad  times  of  Charles  I. 
the  judges  have,  until  now,  pre- 
servea  a  dignified  neutrality  on  politics, 
but  now  that  is  at  an  end.  The  bad  times 
of  Charles  I.  and  his  judges  are  coming 
back  again  I  I  told  you  before  that  Lord 
Clarendon  imputed  the  fall  of  Oha/rles  L 


(a)  See  Cobbett's  Weekly  Register,  7th  May 
1831. 


(6)  May  1,  1881. 
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to  the  bad  character  and  interference 
of  the  judges.  It  has  been  asked,  why 
should  they  bestir  themselves  against  re- 
form, aye,  that  is  it,  why  should  my  Lord 
there  bestir  himself  against  Beform,  seeing 
that  he  has  his  place  for  life  P  The  *'  Tvmea  " 
says  the  answer  is  this:  some  of  the  Judges 
expect  that  a  reformed  Parliament  is  very 
likely  to  ask  another  question,  and  that  is, 
why  should  judges  have  5,500Z.  a  year  each 
in  these  hard  times  P  That  is  imputing  to 
them  the  basest  motives  known  amongst 
men — imputing  to  them  an  opposition  to 
the  Ministers  of  the  day — imputmg  to  them 
an  opposition  to  this  great  measure  of  re- 
form, which  you  all  know  the  whole  nation 
wishes  to  see  carried.  They  knew,  and  so 
did  the  Atto^-ney- General  know,  exceedingly 
well  that  the  whole  nation  had  set  its  heart 
upon  this  measure  of  Parliamentary  Beform 
as  the  only  measure  to  save  it  from  revolu- 
tion and  ruin.  Seeing  that,  he  says,  the 
judges  are  opposed  to  that  Beform,  because 
a  reformed  Parliament  will  be  likely  to 
make  a  deduction  from  their  salaries. 
Gentlemen,  baser  conduct  never  was  im- 
puted to  mortal  man.  It  is  impossible  to 
expect  that  any  words  should  have  an  effect 
upon  the  labourers,  and  induce  them  to 
respect  the  laws,  when  gentlemen  will  not 
respect  the  laws  or  support  the  authority 
of  the  judges. 

The  **  Cfowrier  "  of  the  next  day,  the  fast 
partizan  of  every  successive  AHnister — 
which  passes  as  the  heirloom  of  every 
Minister— this  paper  on  the  2nd  of  May 


'*  There  is  a  total  disregard  of  decency  on  the 
part  of  the  judges,  that  such  men  are  not  fit  to 
preside  on  trials  of  a  political  nature.  What 
chance  has  a  defendant,  if  he  be  a  reformer, 
what  chance  is  he  to  have  before  one  of  those 
judges?" 

And  thev  lump  all  the  judges  together — 
they  make  no  exception  at  all— so  that  I 
might,  according  to  the  present  law  of  the 
land,  if  I  believed  this,  make  an  exception 
to  his  Lordship  to-day.  They  go  on  to 
say — 

"  How  is  he  to  expect  a  fair  trial  ?  How  is  a 
reformer  to  expect  a  fair  trial  ?  No,  it  is  im- 
possible that  he  should  have  a  chance." 

My  Lord  Lyndhwrst  in  particular  they 
point  out,  and  go  on  to  say  we  almost 
wi^  that  the  judges  did  not  hold  their 
offices  for  life,  but  were  dependent  upon 
the  King,  that  they  might  be  turned  out. 

Then,  gentlemen,  comes  on  the  **  Morn- 
ing Chronicle"  which  brings  up  the  rear 
with  this — that  the  whole  of  the  judges 
had  conducted  themselves  in  a  very  vile 
manner,  but  that  Mr.  Justice  ParA»  in  par- 
ticular had  done  so,  in  reference  to  the 
election  for  the  University  of  Cambridge, 
and  that  it  has  been  confidently  affirmed 


that  is  to  be  made  the  subject  of  some  Par- 
liamentary proceedings,  perhaps  even  of  a 
motion  for  an  impeachment.  !N  ow,  gentle- 
men, what  says  the  law  about  this  matter. 
"  By  the  laws  of  England,  also  in  the  time 
of  BracUm  and  Fleta"  the  fathers  of  the 
English  law, 

*^  A  judge  might  be  refused  for  good  cause ; 
but  now  the  law  is  otherwise,  and  it  is  held  that 
judges  or  justices  cannot  be  challenged.  For 
the  law  will  not  suppose  a  possibility  of  bias 
or  favor  in  a  judge  who  is  already  sworn  to  ad- 
minister impartial  justice,  and  whose  authority 
^eatly  depends  upon  that  presumption  and 
idea."(^) 

Very  well,  if  my  Lord's  authority  does 
depend  upon  that  presumption  and  idea, 
if  he  is  incorruptible,  what  is  to  become 
of  this  authority,  if  this  idea,  as  promul- 
gated by  this  newspapner  prevail,  and  the 
Attorney' Oeneral  wno  is  so  vigilant  in  pro- 
secuting others,  so  vigilant  in  pursuing 
me  for  a  thing  which  I  shall  show  is  utterly 
groundless,  suffers  that  to  pass  P  He  may 
believe  it ;  and  of  course  that  is  the  case  as 
to  the  **  Times"  newspaper  attacking  the 
lacqueys  in  the  House  of  Commons;  he 
believes  it  to  be  true,  and  therefore  does 
not  prosecute  it. 

Gentlemen,  were  there  ever  libels  equal 
to  these  P  Might  not  a  man  come  into 
Court,  and  say  to  the  Attorney-Oeneral, 
**  You  are  prosecuting  me  before  whom,  be- 
fore whom  P  Before  one  of  those  Judges ; 
and  you  have  suffered  divers  publications 
repeatedly,  without  any  animadversion 
on  your  part,  to  represent  one  of  those 
judges  as  a  corrupt  man,  liable  to  have  an 
hostility  against  any  man  who  is  a  Par- 
liamentarv  reformer,  lest  Parliamentary 
Beform  should  take  from  them  a  part  of 
their  salaries."  Well,  gentlemen,  I  should 
think  there  was  quite  enough  to  show 
that  there  must  be  malice,  and  particular 
malice,  some  grudge,  some  hidden  cause, 
for  this  prosecution,  which  he  has  selected, 
that  he  nas  picked  me  out,  passing  over 
all  others.  Let  the  jud^  defend  them- 
selves if  they  can  or  will ;  let  them  hire 
newspapers ;  let  them  puff  themselves 
oflT,  as  the  Ministers  of  the  day.  Why 
do  not  they  pay  for  paragraphs  to  puff 
themselves  offP  But  he  suffers  that  to 
pass.  He  leaves  them  to  defend  themselves. 
Why  does  not  he  leave  to  the  good  sense 
of  the  people  to  detect  any  errors  I  may 
have  imbibed?  On  another  occasion, 
being  accused  of  having  neglected  to  pro- 
secute some  things,  which  were  described 
as  very  proper  subjects  for  prosecution,  a 
man  who  said  in  short,  "Down  with 
King?,  Lords,  and  Priests  "  (the  paper  is 
intituled  the  **  Bepvhlican ")  he  said  of 

(a)  Blackstone's  Com.  3,  361. 
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that,  when  it  was  shown  to  him  in  the 
House  of  Commons,  that  he  thought  it 
bopt  to  leave  such  things  to  the  good  sense 
of  the  people,  (a)  Why  then  cannot  he  leave 
my  publications  to  the  good  sense  of  the 
people  ?  I  shall  show  you  by-and-by  that 
they  have  sense.  If  Mr.  Guniey  had 
selected  another  article  from  those  articles  ; 
of  news,  if  he  would  have  read  my  paper  \ 
through,  impartially  and  fairly,  he  would 
have  found  that  the  people  were  told,  they 
had  the  strongest  motives  in  the  world 
for  not  setting  fire  to  the  com  stacks,  or 
committing  any  act  of  violence.  That 
appears  in  that  same  identical  paper. 
But,  gentlemen,  the  Attorney  -  General 
thought  he  would  leave  the  others  to  the 
good  sense  of  the  people.  He  did  not  like 
to  multiply  his  victims.  He  thought  they 
would  grow  too  fast  upon  his  hands,  and 
that  he  should  be  compared  to  Gibhs,  He 
wanted,  like  Balak,  to  have  the  profit,  I  do 
not  mean  to  say  money  altogether,  but  the 
profit  of  iniquity,  with  the  praise  of  being 
righteous. 

Gentlemen,  there  is  still  one  publication 
which  he  passed  by  unnoticed,  which 
is  worse  than  aU  the  rest,  even  than 
those  monstrous  publications  with  regard 
to  my  lords  the  Judges.  And  this  publi- 
cation is  so  roonbtrously  false,  or  at  least 
it  is  so  false,  so  wicked  in  itself,  and 
attended  with  so  many  aggravating  cir- 
cumstances, that  not  to  have  prosecuted 
that  publication,  for  the  Attorney- General 
to  sufPer  that  to  pass  without  prosecution, 
is  to  say,  **  I  am  a  partial  man,  I  will  let 
anything  pass,  nothing  shall  be  prosecuted, 
but  that  which  tends  to  produce  some 
chance  or  other  of  my  being  turned  out 
of  oflfice."  Now,  gentlemen,  this  libel  is 
contained  in  a  pretended  report  of  what 
took  place  in  the  House  of  Commone,  in 
the  case  of  Trevor(h)  ;  it  is  a  pretended 
reprint  of  what  took  place  there  ;  and  it  is 
so  much  the  worse,  gentlemen,  as  there 
is  cruelty  of  the  most  savage,  and  at  the 
same  time,  base  character.  It  is  a  libel, 
gentlemen,  on  a  man  that  is  dead,  but 
that  man,  though  he  cannot  be  disturbed 
in  his  grave,  though  he  cannot  be  raked 
np  from  his  grave  to  commit  breaches  of 
the  peace,  has  a  father  and  mother,  brother 
and  sister,  relations  and  friends.  Gentle- 
men, this  libel  will  never  be  forgotten  as 
long  as  the  present  generation,  in  that 
part  of  the  country  to  which  it  relates, 
shall  remain  in  existence.  The  libel, 
gentlemen,  is  this,  that  Oooh  who  was 
executed  in  Hampshire — it  was   in  the 


(a)  See  Molesworth's  nistory  of  the  Reform 
BiU,  211. 

(6)  Sec  below,  p.  821. 


debate  of  the  8th  of  February,  (a)— that 
Cook — 

"  Who  has  been  executed  at  Winchester  was 
a  carpenter,  and  was  earning  30«.  a  week  at  the 
time  when  he  joined  the  outrage.  Yet  this, 
forsooth,  is  one  of  the  necessitous  and  misguided 
agricultural  labourers.  He  struck  down,  with 
a  sledge  hammer,  one  of  the  family  of  his  bene- 
factor, repeated  the  blow,  and,  but  that  he  was 
prevented  by  one  more  faithful  than  himself,  an 
individual  whose  arm  was  broken  in  the  attempt 
to  save  the  victim,  a  valuable  life  might  have 
been  lost  to  the  community." 

Now,  gentlemen,  I  have  two  aflfidavits 
here,  one  from  the  father  of  Cook,  and 
another  from  a  servant  of  Mr.  Bcuring 
himself  who  was  knocked  down,  or  pre- 
tended to  be  knocked  down.  I  will  read 
them,  and  they  will  show  you  the  mon- 
strousness  of  this  libel  which  has  passed 
unnoticed  by  the  Attorney- General.  Gentle- 
men, I  hold  in  my  hand  an  affidavit 
made  by  John  Cook,  the  father  of  Henry 
Cook,  who  was  executed  at  Winchester 
some  time  in  the  last  winter.  It  is  alleged 
here,  in  this  monstrously  lying  libel,  that 
Cook  was  a  carpenter,  that  he  was  earning 
30^.  a  week  at  the  time  he  joined  the  out- 
rages, that  he  knocked  down  the  son  of 
his  benefactor,  that  he  repeated  the  blow, 
that  he  would  have  killed  him,  had  it  not 
been  for  another  man,  who,  more  faithful 
than  himself,  saved  the  victim,  but  whose 
arm  Cook  broke  because  tho  other  en- 
deavoured to  save  his  life.  Now,  gentle- 
men, here  is  the  affidavit  of  Cook's 
father : 

"John  Cook,  labourer,  of  the  parish  of 
Micheldever,  in  the  county  of  Hants,  maketh 
oath  and  saith,  that  his  son  Henry  Cook,  who 
was  lately  executed  at  Winchester  was,  at  the 
time  of  his  execution  19  years  and  10  months 
old.  That  at  about  10  years  of  age  he  went  to 
work  on  the  farm  of  Farmer  T^ritcham  at  New 
Down,  where  he  remained  about  three  years. 
That  upon  ceasing  to  work  for  Farmer  Twitcham 
he  went  to  work  at  the  same  sort  of  employment 
for  Farmer  Dowding  at  Sheephouse  Farm,  and 
continued  to  work  there  about  three  years.  That 
he  then  went  to  live  with  Mr.  Charles  Payne  at 
Woodmaucot  Farm,  where  he  remained  one 
year  a  yearly  servant  in  husbandry.  That  he  then 
went  as  yearly  servant  in  husbandry  to  Mr. 
Heniy  Roberts,  at  Abbotsbom  Farm,  where  he 
remained  from  Michaelmas  to  the  month  of 
July,  when  he  quitted  his  master  without  leave, 
for  which  he  was  imprisoned  two  months.  That 
he  then  returned  home  to  Micheldever,  where 
he  lived  with  his  father  and  mother,  doing  job 
work  in  husbandry  for  about  a  vear.  That  he 
then  went  to  work  for  John  Ker,  a  sawjer,  of 
the  village  of  Micheldever,  who  gave  bun  ten 
shillings  a  week  for  sawing  in  the  pit.  That  he 
continued  at  this  work  about  six  months  of  the 


(a)  Debate  on  the  Special  Commission,  Han- 
sard, Feb.  8, 1881,  p.  805. 


816] 


The  King  against  WiUiam.  Gobbett,  1831. 


[816 


summer  and  antamn  of  1880.  That  he  was  then 
discharged  by  Ker,  he  having  no  more  sawing 
to  do  at  that  time.  That  Ker  pAid  him  ten 
shillings  a  week  and  no  more.  That  he  was  dis- 
charged by  Ker  a  week  before  the  riots  took  place 
at  Stratton  and  the  Grange.  That  he  was  out  of 
work  altogether  during  that  week.  That  after 
he  had  been  engaged  in  the  riots,  he  went  to 
work  for  Mr.  William  Payne  at  Barrow  Farm 
at  husbandry  labour.  That  this  deponent  does 
not  know  what  bargain  his  son  had  made  with 
Mr.  Payne,  but  the  wages  which  were  at  that 
time  paid  to  other  single  young  men  by  Farmer 
Payne  and  others  was  from  45.  6<2.  to  55.  a  week, 
they  boarding  and  lodging  themselTcs  out  of 
that  money.  That  Henry  Cook  was  at  plough 
for  the  aforesaid  Farmer  Payne,  of  Barrow  Farm, 
when  he  was  apprehended  and  taken  to  Win- 
chester, whence  he  never  returned  to  his  native 
village  till  brought  back  in  his  coffin.  That 
Alexander  Baring,  the  liather  of  Bingham 
Baring,  never  was  in  any  way  whatsoever, 
directly  or  indirectly,  a  benefactor  of  the 
said  Henry  Cook,  and  that  no  one  of  the  name 
of  Baring,  either  male  or  female,  has  ever  at 
any  time  or  in  any  manner  conferred  any  favour 
on  this  deponent,  or  any  one  of  his  family. 
That  he,  the  deponent,  has  lived  40  years  in  the 
parish  of  Micheldever  and  has  brought  up  nine 
children." 

The  other  affidavit  is  from  a  servant  of 
Mr.  Baring f  David  Lovell : — 

"  That  he  has  worked  for  Alexander  Baring 
during  the  space  of  about  fifteen  years  last  past, 
and  that  he  works  for  him  at  this  time.  That 
on  the  19th  of  November  1830,  this  deponent 
went  with  other  servants  along  with  Biuf^ham 
Baring  to  endeavour  to  check  the  riotous  pro- 
ceedings then  going  on  at  Northingfton  Down 
Farm.  That  Ilenry  Cook  was  amongst  the 
rioters  and  had  a  sledge  hammer  in  his  hands,  with 
which  he,  as  this  deponent  understood,  had  been 
aiding  in  the  breakmg  of  threshing  machines. 
That  Bingham  Baring  collared  one  of  the  rioters, 
and  that  Cook  then  went  forward  and  struck 
Bingham  Baring  with  the  hammer  on  the  hinder 
rim  of  his  hat.  That  Bingham  Baring  did  not  fall 
down.  That  Cook  did  not  strike,  nor  attempt, 
to  strike  a  second  blow.  That  he  did  not  break 
the  arm  of  nor  strike  any  man  that  attempted  to 
save  Bingham  Baring.  That  no  such  attempt 
was  necessary  as  no  second  blow  was  aimed. 
That  this  deponent  saw  Bingham  Baring  in  the 
evening  of  the  said  19th  of  November,  some 
hours  after  the  transaction  at  Northington  Down 
Farm,  and  talked  with  him  in  the  courtyard  of 
the  Grange,  and  that  Bingham  Baring  then 
appeared  to  this  deponent  to  be  in  perfect  good 
health.  That  this  deponent  stood  at  not  more 
than  ten  feet  from  CcK>k  at  the  time  when  the 
blow  was  stricken,  and  that  he  clearly  saw  the 
whole  of  the  transaction."  (a) 


Now,  gentlemen,  what  an  infamous 
libel  was  this  on  the  memory  of  this 
young  man!  Gentlemen,  the  Attorney- 
General  and  his  colleagues  know  nothing 
of  the  state  of  the  country,  nothing  of  the 
feelings  of  the  country  people.  Gentle- 
men, we  who  are^ere,  a  great  part  of  us, 
do  know  nothing  of  that.  You  cannot,  at 
any  rate,  from  your  situations  and  stations 
in  life,  enter  into  those  feelings,  as  I  can, 
who  was  bom  and  bred  amongst  them. 
Gentlemen,  these  men  have  feelings  as 
well  as  other  men,  and  are  as  rightly  in- 
formed, and  I  could  produce  proof  if  it  was 
necepsary.  Judge  you,  gentlemen,  judge 
you  what  the  Special  Commissioners  have 
produced  and  the  deeds  perpetrated  under 
them,  when  I  relate  this  to  you  that  the 
labourers  at  Micheldever  were  subscribing 
a  little  while  ago  their  pennies  apiece,  to 

Est  those  lies  taken  out  of  the  newspapers, 
ittle  did  they  know  about  the  motives 
with  which  people  put  things  into  the 
newspapers,  poor  souls,  and  little  did  they 
know  of  the  impossibility  of  putting  an 
end  to  that  atrocious  calumny  on  the 
memory  of  their  countrymen.  Gentle- 
men, what  was  the  effect  of  that  example, 
the  lenient  example,  of  which  the  Attorney^ 
General  has  spoKen  in  his  speech,  the 
lenient  example  which  the  Whigs  have 
made?  The  people  judged  rightly.  When 
Cook^s  father  and  mother  took  him  home 
in  a  coffin  to  the  confines  of  the  parish  the 
whole  parish  went  out  to  meet  them. 
Gentlemen,  I  feel  more  than  I  can  express 
upon  this  occasion.  You  will  have  the 
goodness  to  excuse  me.  Six  young 
women  went  to  hold  up  the  pall ;  a  good 
man  in  the  parish  lent  them  a  pall.  Six 
young  men  went  out  to  be  the  bearers  of 


(a)  **  The  state  of  the  country  is  dreadful ; 
every  post  brings  fresh  accounts  of  conflagra- 
tions, destruction  of  machinery,  associations  of 
labourers,  and  compulsory  rise  of  wtge»^ 
Cobbett  and  Carlile  wrote  an  harangue  to 
influence   the    minds  of  the  people,  who  are 


already  set  in  motion  and  excited  by  all  the 
events  which  have  happened  ♦  ♦  ♦  Distress 
is  certainly  not  the  cause  of  these  commotions, 
for  the  people  have  patiently  supported  far 
greater  privations  than  they  had  been  exposed 
to  before  these  riots,  and  the  country  was 
generally  in  an  improving  state.  The  Duke  of 
Kichmond  went  down  to  Sussex  and  fought  a 
battle  with  a  mob  of  200  labourers,  whom  he 
beat  with  fifty  of  his  own  labourers  and 
servants,  harangued  them,  and  sent  them  away 
in  good  humour.  He  is,  however,  very  popular. 
In  Hants  the  disturbances  have  been  dreadful. 
There  was  an  assemblage  of  1,000  or  1,500  men, 
a  part  of  whom  went  towards  Baring's  house 
(the  Grange).  After  destroying  threshing 
machines  and  other  agricultural  implements, 
they  were  met  by  Bingham  Baring,  who 
attempted  to  address  them,  when  a  fellow  (who 
had  been  employed  at  a  guinea  a  week  by  his  ' 
father  up  to  four  days  before)  knocked  him  down 
with  an  iron  bar,  and  nearly  killed  him.  They 
have  no  troops  in  that  part  of  the  country,  and 
there  is  a  dep6t  of  arms  at  Winchester." 
November  21,  1880.    Greville  Memoirs,  2,  68. 
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the  corpse,  bringing  it  two  miles  from  the 
turnpike  road.  It  was  carried  into  the 
church  with  all  the  ceremonies  usual 
on  occasions  when  there  was  no  crime 
imputed. 

Crentlemen,  this  is  an  important  thing. 
I  wish  to  impress  upon  ^he  mind  of  his 
Lordship,  and  those  noblo  lords  who  sit 
upon  the  bench,  and  upon  the  mind  of 
t\ni  Attorney- Gener ah  if  I  thought  it  was 
sasceptible  of  any  feelings.  Gentlemen, 
whiit  I  wish  to  impress  is  this,  that  these 
deeds  will  never  be  wiped  out  of  the  minds 
of  the  labourers  of  England,  those  that 
occupy  England,  from  one  end  of  the 
kingdom  to  the  other,  till  my  advice  be 
followed  in  bringing  back  all  those  yet 
alive  and  restoring  them  to  their  families 
and  their  children.  But,  gentleman,  with 
regard  to  this  atrocious  libel,  it  says,  that 
he  was  a  carpenter,  that  he  was  earning 
thirty  shillings  a  week  (this  was  to  blacken 
him  and  make  him  a  sort  of  wretch),  that 
he  knocked  down  his  benefactor,  or  the 
son  of  his  benefactor,  that  he  broke 
another  man's  arm  who  was  attempting  to 
save  the  son  of  his  benefactor.  These 
affidavits  negative  that.  They  state  that 
he  was  a  ploughboy,  that  he  was  such  all 
the  days  of  his  life,  except  the  few  weeks 
he  worked  at  a  sawyer's.  But  it  was  to 
give  a  colour  to  the  execution  of  that 
poor  man.  That  poor  man  was  executed 
for  giving  a  blow  to  Bingham  Baring^  and 
Bingham  Baring  had  five  relations  in  Par- 
liament, with  votes,  one  of  them  a  rela- 
tion to  the  Prime  Minister ;  so  that  the 
man  was  executed  at  Winchester  for 
striking  a  blow,  which  did  not  bring  him 
down,  with  a  heavy  instrument,  not 
carried  for  that  purpose,  but  carried  about 
to  destroy  machines.  He  gives  him  a  rap 
upon  his  head.  He  does  not  fall ;  he  does 
not  fall.  He  does  not  aim  a  second  blow. 
And  here  comes  this  libeller,  and  pub- 
lishes, through  the  debates  in  Parliament, 
that  a  man  was  all  this,  to  give  a  colour 
to  the  public,  for  taking  away  the  life  of 
that  young  man.  Gentlemen,  Englishmen 
have  a  horror  of  shedding  innocent  blood, 
and  so  long  as  they  have  that  horror,  this 
act  will  be  viewed  and  regarded  with 
feelings  such  as  I  shall  not  attempt  to 
describe. 

But  the  question  is,  to  whom  to  impute 
this  atrocious  libel.  I  impute  this  atro- 
cious libel  to  the  Attomey-Chneral  himself, 
he,  who  was  not  only  Attomey'General 
upon  the  trials  at  Winchester,  he,  who 
was  not  only  the  accuser  of  this  young 
man,  but  one  of  the  judges  under  the 
Special  Commission,  who  must  therefore 
hare  given  his  consent  to  the  death  of  this 
young  man.  It  is  therefore,  gentlemen, 
as  clear  as  daylight,  that  the  Attorney- 
OenercU,  when,  as    judge,  he    left    that 


poor  young  man  for  execution,  either 
did  not  know  the  circumstances  —  the 
other  alternative  I  will  not  suppose 
or  attempt  to  describe.  If  he  did,  how- 
ever, know  the  real  circumstances  of 
the  case  such  as  I  have  detailed  them 
to  you,  and  such  as  they  are  described 
in  these  affidavits,  I  leave  it  to  you  to 
characterise  such  conduct.  If  he  did  not 
know  those  circumstances,  it  was  his  duty 
to  make  himself  acquainted  with  those 
circu instances,  before  he  took  away  the 
life  of  that  young  man.  Gentlemen,  these 
are  the  monstrous  libels,  these  are  the 
atrocious  libels,  he  has  sutferod  to  spread  ; 
and  that  he  still  suffers  them  to  circulate 
under  his  name,  does  appear  to  me  very 
monstrous.  It  shows  to  what  lengths  he 
will  go.  He  finds  this  in  the  same  news- 
paper. He  must  have  said,  **  Ah,  I  know 
this  to  be  the  case,  but  it  is  my  friend 
who  puts  in  this  ;  this  paper  is  always 
praising  mo  and  my  friends,  and  it  must 
pass,  though  it  is  such  a  monstrous, 
atrocious  lie  upon  the  memory  of  this 
young  man.*' 

Gentlemen,  I  do  not  know  that  it  is 
necessary  for  me  to  detain  you  any  longer 
upon  the  subject  of  these  libels,  except 
that  there  is  one  very  remarkable  one, 
from  a  very  distinguished  Whig,  who  they 
say  is  about  to  be  made  a  peer.  All  the 
newspapers  have  told  us  this;  it  is  im- 
puted to  him  by  the  newspapers.  I  do 
not  say  that  it  is  so,  but  the  newspapers 
declare  it.  **That"  (pointing  to  the  pic- 
ture of  Georqe  3),  he  said,  **  bloody  King," 
"that  bloody  King  George  3."  Why, 
gentlemen,  if  I  had  said  '*  that  bloody 
Kin^  George  3, "I  know  how  I  should  have 
fared.  I  know  how  poor  Mr.  Leigh  Hunt  and 
John  Hunt  were  punished,  what  suffer- 
ings they  had  to  undergo,  for  republish- 
ing a  part  of  Lord  Byron*8  poems,  where 
Lord  Byron  ventured  to  question,  whether 
it  was  not  probable  that  Saint  Feter 
would  keep  George  3  out  of  Heaven.(a) 
That  not  one  in  a  thousand  would  ever 
read,  but  they  were  hauled  up,  though  the 
Attorney-General  must  have  oeen  satisfied 
that  it  would  never  do  any  iigury  to 
the  memory  of  George  3.  They  were 
punished  most  severefy,  not  for  that,  for 
anybody  might  libel  Kings,  and  King's 
sons,  when  the  Ministers  wanted  to  have 
it  done.  But  they  were  brought  up  and 
punished,  because  they  wrote  against  the 
Minister  of  the  day.  Thus  it  is,  gentle- 
men, that  the  press  is  managed;  and 
with  this  fair  understanding,  the  **  Times  " 
newspaper  is  tolerated  to  say  just  what  it 
pleases,  and  it  is  not  to  be  prosecuted 
when  it  calls  members  of  Parliament 
"  lacqueys,"  there  to  do  the  dirty  work  of 

(a)  See  above,  p.  69. 
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their  masters,  **  borough  proprietors," 
when  it  talks  of  pulling  down  such  men, 
and  lords  are  charged  with  gormandizing 
on  the  public  purse,  and  sending  their 
sons  into  the  House  of  Commons  to  ex- 
tract the  money  from  our  pockets  to  put 
it  into  their  own. 

Grentlemen,  it  may  also  be  remembered 
what  occurred  as  to  a  newspaper  pub- 
lished some  few  years  ago.  In  the  first 
?lace,  I  would  observe  that  in  the  year 
810  a  noble  lord  showed  me  a  letter,  by 
authority  of  the  writer,  which  he  received 
from  the  elder  Walter ,  then  alive,  the 
father  of  the  two  women,  now  alive,  who 
own  the  paper,  in  which  he  complained  of 
the  injustice  of  Fitt  and  his  Government ; 
he,  Pitt,  and  his  Government  having  em- 
ployed him  to  publish  libels  on  the  King's 
sons,  the  Prince  of  Wales  and  the  Duke  of 
Torh,  that  they  never  gave  him  but  700i., 
Bii  help  him  God,  for  so  doing.  This  is  the 
letter  the  noble  lord  then  showed  me, 
bringing  forward  a  grievance  on  the 
part  of  the  printer  and  publisher  of  this 

?aper,  and  his  being  in  the  situation  which 
have  described  to  you.  Will  the  Attor^ 
ney 'General  account  for  that,  that  he  had 
got  only  700Z. — the  niggardly  rascals  gave 
him  only  700i. — to  send  to  Walter  for 
libelling  the  Prince  of  Wales  and  the 
Duke  of  York?  Gentlemen,  that  fact 
is  notorious.  I  state  the  fact  as  it 
appears  in  a  letter  written  by  old  Walter 
himself. 

Well,  gentlemen,  I  have  seen  acts  a 
great  while  ago  imputed  to  a  person  as  to 
whom  I  wish  to  be  forbearing  as  much  as 
possible,  words  comparing  the  late  Eling 
to  Nero,  and  calling  the  present  King  a 
'*  royal  slanderer."  This  is  imputed  to  a 
T>erson  who  is  never  above  a  hundred  miles 
from  Sir  Thomas  Denma/n  at  least.(a)  And 


(a)  "  1  know  that  mmours  are  abroad  of  the 
most  vague,  but  at  the  same  time  most  injurious, 
character ;  I  have  heard  them  even  at  the  very 
moment  we  were  defending  Her  Migesty  against 
charges  which,  compared  with  these  rumours,  are 
clear,  comprehensible,  and  tangible.  We  have 
heard,  and  hear  daily  with  alarm,  that  there  are 
persons,  and  these  not  of  the  lowest  condition, 
not  coxifined  to  individuals  connected  with  the 
public  press — not  even  excluded  from  this  august 
assembly — who  are  industriously  circulatiDg  the 
most  odious  and  atrocious  calumnies  against 
Her  Majesty.  Can  this  thing  be?  And  yet 
can  we  Uve  in  the  world  in  these  times  and  not 
know  it  to  be  a  fact  ?  We  know  that  if  a  jury- 
man on  such  an  occasion  should  be  found  to 
possess,  or  affect  to  possess,  any  knowledge  on 
the  subject  of  inquiry,  we  should  have  a  right  to 
call  him  to  the  bar  as  a  witness.  *  Come  for- 
ward,' we  might  say,  *  and  let  us  confront  you 
with  oar  evidence;  let  us  see  whether  no  ex- 
planation can  be  given  of  the  fact  you  assert, 


you  may  observe  both  factions  always  take 
care  to  do  this.  They  never  resent,  unless 
they  be  compelled,  any  insult  offered  to 
the  King.  They  may  make  free  with  a 
King  or  a  Queen,  or  anybody  else.  King 
or  Queen  is  nothing  at  all.  But  if  you 
touch  the  faction,  particularly  in  their 
pecuniary  concerns,  particularly  in  respect 
of  the  money  they  take  from  the  public, 
then  they  are  like  tigers.  There  is  no 
pardon  for  those,  as  you  will  see  by-and- 
by.  My  great  crime  is  that  I  have  been 
for  five  and  twenty  years  endeavouring  to 
take  from  them  the  power  of  taking  the 
money  out  of  our  pockets  by  means  of 
taxes.  I  have  been  preaching  up  this,  and 
this  faction  now  in  power  more  greedy 
than  any  other — that  I  must  say.  To 
attack  a  faction  in  that  way,  what  is  it  but 
to  snatch  a  lamb  out  of  the  jaws  of  the  wolf 
half  starving,  so  long  out  of  oflfice  for  four 
and  twenty  years,  very  lank  P  They  wanted 
filling.  To  attempt  to  prevent  them  from 
filling  their  purses,  to  prevent  them  from 
getting  the  public  money,  what  is  it  P  It 
is  certain  destruction  to  the  man  who  at- 
tempts it ;  and  that  destruction  they  will 
bring  upon  us  somehow  or  other,  as  they 
intend  to  do  upon  me  to-day,  if  you  do 
not  stand  between  me  and  that  destruc- 
tion. 

Gentlemen,  that  will  suffice  to  show  you 
that  there  is  some  other  motive  than  that 
of  necessity  for  prosecuting  me.  It  cannot 
be  the  danger  of  these  writings.  It  can- 
not be  the  seditious  tendency  of  these 
writings.  With  regard  to  my  lords  the 
Judges,  with  regard  to  members  of  Par- 
liament, with  regard  to  the  kings,  not 
merely  one  king  but  all  kings,  for  the 
Whigs  have  calumniated  them  all  three. 
So  they  would  another,  if  they  were  gone 
to-morrow.  They  were  preparing  them- 
selves for  it  a  little  while  ago,  and  before 
this  day  twelve  mouths  you  will  see  them 
open  mouthed  against  him,  unless  the 
people  come  and  say,  **  Get  out  of  the  way." 
Gentlemen,  if  this  trial  had  begun  to-day 
in  this  Court  you  would  not  have  had 
another  word  from  me,  nor  then  would 


and  no  refutation  effectually  applied.'  But  to 
any  man  v^ho  could  even  be  suspected  of  so  base 
a  practise  as  whispering  calumnies  to  judges- 
distilling  leprous  venom  into  the  ears  of  jurors 

the  Queen  might  well  exclaim,  'Come  forth, 
thou  slanderer,  and  let  me  see  thy  face !  If 
thou  wouldst  equal  the  respectability  even  of  our 
Italian  witness,  come  forth  and  depose  in  open 
Court  I  As  thou  art,  thou  art  worse  than  an 
Italian  assassin  I  because,  while  I  am  boldly  and 
manfully  meeting  my  accusers,  thou  art  plantinff 
a  dagger  unseen  in  my  bosom,  and  convertinl 
thy  poisoned  stiletto  into  the  semblance  of  a 
sword  of  justice.' "— Demnan's  speech  for  Queen 
Caroline. 
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you  have  had  this.  I  should  have  left  it 
with  the  speech  of  the  AUorncy-Generaly 
and  the  kind  (juotations  of  Mr.  Qurneyy 
for  Mr.  Gurneij  showed  quite  enough  ou 
the  other  side  to  overset  all  the  charges 
of  the  Aitorncif 'General.,  it  being  upon  the 
same  publication.  Unless  where  I  express 
regi-et,  you  are  to  suppose  that  I  wish  them 
success !  Unlcf^s  where  I  express  my  dis- 
approbation, you  are  to  suppose  I  meant  to 
give  them  encouragement ! 

Gentlemen,  this  trial  was  begun  on  the 
16th  December  1830,  when  a  Mr. Trei'or,  the 
member  for  the  rotten  borough  of  Romney, 
and  now  a  member  fbr  the  equally  rotten 
borough  of  Durham,  brought  a  charge,  a 
distinct  charge,  against  me  ft^r  publishing 
this  identical  paper.  The  Whig  Ministry, 
who  were  clearly  in  understanding  with 
him,  showed  that  they  had  communicated 
with  the  Attorney  -  Geyieral  before  he 
brought  his  motion  into  Parliament.  The 
Whig  Ministry  played  what  the  'country 
people  call  cat  in  pan,  that  is,  they  did 
not  approve  or  disapprove.  **  We  ofi'er  no 
opinion  about  the  publication,  but  put  off 
the  discussion  till  another  day,  when  the 
noble  lord  who  was  at  the  head  of  His 
Majesty's  Government  in  that  House,  the 
drill  Serjeant,  Lord  Altharp,  would  be 
thcT-c."  This  was  to  let  that  little  charge 
work,  for  Trevor  had  said  all  sort  of  things, 
describing  it  as  everything  that  was  in- 
famous and  inflammatory.  He  made  a 
gi'eat  deal  better  speech  than  the  Attorney- 
General  to-d&y.  He  knew  he  should  not 
be  answered;  but  the  Attorney -General 
knew  he  should.  He  was  among  the  658, 
and  we  are  liable  to  be  sent  to  gaol  if  we 
answer  them.  It  was  brought  forward  in 
that  manner  on  the  16th  of  December. 
The  Whig  Ministry  desired  him  to  put  it  off 
a  few  days.  Then  he  put  it  off  to  the  last 
day  of  the  session  to  give  me  a  stroke  at 
parting.  This  was  to  have  an  impression 
during  the  seven  weeks.  Trevor,  with  his 
charge,  concluded  with  a  resolution  in 
good  set  terms.  The  Attoriiey- General 
offered  no  opinion.  He  did  not  pretend 
to  say  anything,  whether  the  thing  was 
libellous  or  not ;  but  he  would  give  it  his 
best  consideration.  However,  he  pre- 
vailed on  the  honourable  gentleman  after 
some  time,  and  after  he  had  said  all  the 
bitter  things,  and  uttered  all  the  false- 
hoods, all  the  calumnies,  and  made  use  of 
as  many  words  to  degrade  and  pull  down 
the  writer  as  his  poor,  feeble,  stupid  head 
would  furnish  him  with,  they  tnen  pre- 
vailed Tipon  him — the  liberal  Whigs 
prevailed  upon  him  —  to  withdraw  the 
resolution,  and  leave  the  matter  in  the 
hands  of  His  Majesty's  Gi)vernment. 
There  they  left  it  on  the  23rd  of  December, 
ivt  which  time  the  House  adjourned  for 
seven  weeks. 


Well,  but  seven  weeks  was  a  long 
time;  was  nothing  to  be  done  in  this 
interval,  during  the  seven  weeks  P  That 
would  have  been  terrible  work!  The 
public  might  forget  it  in  seven  weeks. 
The  charge  was  agreed  in.  It  was  to 
be  tried  here  about  this  time.  But  seven 
weeks  is  so  long  a  time,  the  public  might 
lose  sight  of  it,  and  the  jury  could  not 
come  into  the  box  with  a  due  portion  of 
prejudice  against  me,  unless  there  was 
something  to  keep  the  fire  alive ;  and  they 
transferred  it  again  into  Sussex.  And 
now,  gentlemen,  with  all  the  sincerity  of 
my  heart,  I  declare  to  you,  that  though 
this  is  a  day  of  joy  to  me,  because  it  is  a 
day  destined  to  wipe  away  all  the  calum- 
nies which  this  malignant  Government 
have  been  heaping  upon  me  during  the 
time  they  have  been  in  power ;  though  it 
is  a  joy  to  me  on  my  own  account,  for  yon, 
for  my  country,  for  the  King,  for  the  name 
of  England,  I  feel  the  greatest  sorrow  and 
shame  that  can  exist  in  the  heart  of  man, 
that  I  shall  be  compelled  to  detail  to  you 
the  transactions  of  this  Government,  the 
transactions  of  this  Whig  Ministry,  con- 
nected with  this  projected,  plotted,  and 
conspired  prosecution  against  me. 

Gentlemen,  in  the  month  of  October  I 
had  been  at  Battle,  in  Sussex.  I  had  there 
given  a  lecture  to  the  chopsticks  of  the 
country.  There  was  a  man  of  the  name  of 
Thomas  Goodman,  who  was  tried  at  Lewes, 
in  Sussex,  in  the  month  of  November,  the 
next  month  after  I  was  at  Battle,  for 
setting  fire  to  a  bam.  He  set  fire  five 
times  to  the  property  of  one  man.  He 
was  tried.  He  confessed  his  guilt  after  a 
little.  He  was  convicted.  Tnree  of  the 
witnesses  swore  that  they  knew  him  to  be 
actuated  by  private  malice  by  words  said 
to  them.  Therefore  he  was  left,  and 
justly  left,  for  execution,  for  there  was  no 
excuse  for  this  man.  He  was  not  in  the 
situation  of  poor  Cook,  out  of  work,  and 
not  receiving  more  than  4«.  6d.  or  6«.  a 
week,  and  having  a  father  and  mother 
dependent  upon  him.  He  was  a  cooper, 
and  had  been  receiving  1 5«.  a  week.  Be- 
sides, his  case  was  not  the  same.  It  was 
public  arson,  setting  fire,  whereas  OooWs 
case  was  different.  It  was  attempting  to 
knock  down  a  relation  of  five  members  of 
Parliament!  Very  atrocious,  certainly! 
This  man  was  tried  ac  Lewes,  and  left  for 
execution.  Ah!  it  struck  them.  Cannot 
we  find  out  from  this  young  man — a  very 
fine,  civil  young  man — cannot  we  got 
somewhat  cf  him  to  hook  on  to  Trevor*8 
prosecution  of  Cohhett?  The  infamous 
**  Times  **  newspaper  was  set  to  work  to 
say  that  it  was  Cobheit  and  Ga/rlUe  that 
stirred  up  the  people  in  Sussex;  always 
coupling  the  two  together,  as  that  fellow 
Brtbce,  in  the  House  of  Commons,  did  the 


823] 


J%e  King  agmnst  William,  Gohbetty  1831. 


[824 


other  night,  knowing  that  nothing  can  be 
more  opposite  in  their  political  and  re- 
ligiooB  principles,  knowing  that  Ca/rUle*8 
principles  are  reprobated  by  all  sober  and 
good  people.  Therefore,  the  same  reproba- 
tion was  to  fall  upon  me. 

Gentlemen,   a  carato  of   the  name  of 
Bush,  of  the  village  of  Crowhurst — ^not  the 
chaplain  of   the    gaol,   not    having    any 
busmesB  to  visit  the  prisoner  Ooodman, 
not  belonging  to  the  parish — who  lived 
several  miles  from  Battle,  who  had  for 
several  years  been  huntsman  to  a  pack  of 
hounds,  this  corate  of   Crowhurst,  this 
sportsman,  not  a  likely   person   to    go, 
was   nevertheless   hurried  on   by    some- 
body to  go  and  hunt  up  this  Ooodman 
in  the  condemned  cells  at  Lewes,  and  there 
to  get  from  him  a  confession  that  he  had 
been  instigated  in  the  doing  the  deed  by 
Mr.  CohbeU^CohheU,  who  came  to  Battle 
to  give    lectures    there.      Instantly    the 
"  Ttmes"  newspaper    had    at    this    poor 
young  man.    He  is  a  victim  of  this  arch- 
seditionmonger,     Cohhett!     Now     mark, 
ffentlemen ;  this  thing  from  Crowhurst, 
n*om     Battle,    this     certificate    of    the 
curate  of  Crowhurst,  that  Chodmcm  had 
made  his  confession,  was  published  on  the 
very  day  that  Trevor's  motion  ccune  on(a) ;  so 
that  they  went  on  concurrently;  so  that  they 
had  to  say  "  As  this  man  has  been  down 
in  Sussex  exciting  the  people  to  do  these 
things,  will  not  Government  have  some 
compassion  for  this  poor  deluded  youth  P  " 
Gentlemen,  I  repeat  that  I  wish  that  the 
AUomey-Oenerat  would  prove  his  words 
with  respect  to  the  extensive  circulation  of 
this  Register  of  mine.    He  parried  that.    I 
shall  show  you  presently  tnat  I  have  some 
•*  Twopenny  Trash'*  for  the  labourers  to 
read,  and  I  wonder  he  omitted  that.     I  am 
quite  willing  to  have  them  put  in  and 
read.     But,     gentlemen,    the    Attorney^ 
General  says  this  circulates  widely ;  but  it 
seems  as  if  I  was  not  very  anxious  to 
extend  the  circulation  of  these  things,  for 
in  the  heat  of  the  fires  I  raised  the  price 
•  of  the  "Begister"  from  sevenpence  to  a 
shilling.    Sather  expensive  it  is  to  circu- 
late among  men  to  whom  they  did  not 
allow  at  that  time  above  4a,  6d,  or  5».  a 
week  to  subsist  on!    But  out  comes  the 
double  accusation,  Trevor's  accusation  on 
one  page,  and  the  soft  and  specious  lan- 
guage of  the  Attorney- GenertU  and  Lord 
AUhorp  on  another,  and  the  certificate  of 
the  curate  of  Crowhurst  on  the  other,  that 
Goodman  had  been  deluded  by  me  to  set 
five  fires.    That  would  have  lasted  for  a 
fortnight,  I  suppose.    Keep   the   public 
going T  Keep  the  fire  going  for  a  fortnight  I 
°  hey  did  not,  however,  stop  for  a  fort- 


night, for  my  contradiction  to  it  was  rather 
a  stinging  one. 

In  me  first  place,  I  said, (a)  this  being  a 
certificate  of  a  parson,  I  did  not  believe  it. 
No  man  in  his  senses  will  believe  it.    That 
was  one  thing.     I  then  showed,  by  a  very 
slight  process  of  reasoning,  that  it  could 
not  be  true,  and,  in  fact,  I  denied  it,  in 
which  statement  I  was  coufirmed  by  people 
living  at  Battle.    **  Then  the  tendency  !  " 
Ah,  say  they,  "That  will  not  do,"  and 
therefore  to  keep  it  up  three  of  the  magis- 
trates in  Sussex — I  wish,  God  forgive  mo, 
the  whole  three  were  still  alive,  but  one  is 
dead — the  three  went  to  him  in  his  cell. 
They  did  not  pardon  Goodman  at  Lewes. 
They  took  him  to  Hor^am  to  be  hanged, 
for  in  that  county  they  try  them  at  one 
town  and  hang  them  at  another.     They 
took  him  to  Horsham  to  be  hanged  with 
another  man,  who  had  set  one  stack  of 
corn  on  fire.     Being  at  Horsham,  however, 
and   Goodman^  almost  feeling  the  halter 
tickling  his  neck,  they  thought  then  they 
could  get  something  more  out  of  him  than 
the  curate  of  Crowhurst  had  been  able  to 
get  out  of  him.    There  he  renewed  his 
confession,  repeated  his  former  confession, 
and  went  a  little  further,  went,  unluckily, 
a  little  further  ;  and  you  will  see  that  con- 
spirators should  be  very  cunning.    Liars, 
they  say,  should  have  a  good  memory,  and 
conspirators  should  be  very  cunning.    You 
will  see  how  they  were  entrapped  by  their 
own  assertion,  by  the  falsehood  they  had 
used,  to  give  a  colour  to  their  own  pro- 
ceedings.   I  will  show  that.    I  am  here 
this  day,  gentlemen,  to  wipe  from  me  the 
calumnies — the    false,   wicked,   malicious 
calumnies — which  this  Whig  Government 
has  heaped  upon  me.    These  three  magis- 
trates, Walter  Buirell,  somebody  Tredcroft, 
and  Frances  Scawen  Blunt  (I  do  not  like 
that  Scawen^  somehow)  went  to  Horsham 

faol,  and  there  they  got  a  confession.(&)  I 
eg  your  pardon,  gentlemen,  for  detaining 
you  while  I  a  to  finding  this.  If  I  had 
learned  counsel  to  assist  me  I  should  be 
more  ready,  but  I  beg  to  say,  if  I  keep 
you  longer  from  your  homes  than  you  could 
wish,  if  I  keep  jrou  from  your  families 
longer  than  you  like,  you  will  be  so  good 
as  to  remember  that  it  is  not  I,  in  the  first 
place,  that  have  brought  you  here.  Put 
yourselves  in  my  place,  and  then  you  will 
consider  that  I  have  everything  at  stake ; 
life  itself,  for  if  this  Attorney-General  were 
to  succeed  in  cramming  me  into  a  gaol,as  he 
hopes  to  do,  little  hope  could  be  entertained 
for  me  that  I  should  come  out  of  it  as  I  go 
into  it,  at  any  rate,  besides  other  con- 


fS 


(a)  See  above,  p.  031. 


(a)  Weekly  Political  Register,  Jan.  1,  1831, 
and  February  19,  1831. 

(6)  See  Weekly  Political  Register,  Jan.  8  and 
Feb.  19,  1831. 
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sequences.  Those  magistrates  went,  very 
kindly,  to  visit  poor  GoodmaUf  and  they 
Bay  this  : — 

*•  We,  the  three  uiidersi^ued  visiting  Magis- 
trates ot"  Horsham  Gaol,  having  seen  in  the 
*  Courier  *  newspaper  Mr.  Cobbett's  remarks  on 
the  confession  of  Thomas  Goodman  to  the  curate 
of  Crowhurst,  from  an  anxious  wish,  on  our 
part,  to  elicit  the  truth,  went  to  see  the  unfor- 
tunate prisoner  on  the  30th  of  December." 

Mark  the  dates,  gentlemen.  Just  at 
the  time  that  Trevor  was  at  work — Trevor 
left  off,  the  libellers  at  Westminster,  the 
licensed  libellers,  left  otf  their  work  on 
the  23rd  of  December.  To  keep  it  up, 
these  ma*?istrates  set  to  work  on  the  30th 
of  December,  as  soon  as  the  holidays  are 
over.     They  sutier  Christmas  to  pass. 

"  Who  being  questioned  as  to  whether  he  had 
any  enmity  against  the  person  whose  ricks  he 
had  set  fire  to,  declared  he  bore  no  malice 
against  him." 

No  enmity  whatsoever !  Three  witnesses 
upon  his  trial  proved  that  Oooditian  never 
said  those  words,  that  he  confessed  he  had 
an  enmity,  that  it  was  from  private  malice 
he  set  them  alight. 

"  But  that  he  would  state  to  them  what 
induced  him  to  act  in  this  manner,  and  when 
asked  whether  he  would  commit  this  to  paper  " 

Now  do  mark  this  fraud.  Do  mark  this 
base  conspiracy — 

"  he  proceeded  to  write  the  following  state- 
ment, in  our  presence,  without  any  dictation  or 
suggestion  from  us." 

So  then  he  wrote — 

"  I,  Thomas  Goodman,  once  herd  of  one  Mr. 
Cobbitt  (written  in  the  most  preposterous  ortho- 
graphy you  can  imagine)  going  a  Bout  gaveing 
out  lactueers  ;  at  length  he  came  to  Battel,  and 
gave  one  their  and  there  was  a  gret  number  of 
peopel  came  to  hear  him,  and  i  went ;  he  had  A 
Terry  long  conversation  concerning  the  states  of 
the  country  and  telling  them  that  they  war 
verrey  mutch  impose  upon  and  he  said  he  would 
show  them  the  way  to  gain  their  rights  and 
liberals,  and  he  said  it  would  be  verry  Proper 
for  every  man  to  keep  gun  in  his  hoase 
espesely  young  men  and  that  they  might 
prepare  themselves  in  readyness  to  go  with 
him  when  he  called  on  them  and  he  would 
show  them  wich  way  to  go  on  and  he  said 
that  peopel  might  expect  firs  their  as  well  as 
other  places.  This  is  the  truth  and  nothing  But 
the  truth  of  A  deying  man." 

In  the  other  confession  he  had  said  that 
he  believed  there  would  not  have  been 
fires  in  any  place  but  for  me.  This  poor 
chopstick,  wno  never  saw  me,  nor  never 
was  at  the  lecture  !(a)  A  fabrication, 
from  the  beginning  to  the  end.   Now  mark. 


(a)  "  Perhaps  the  feelings  of  the  people  may 
have  been  much  excited  by  a  lecture  lately 
given  here  by  a  person  named  Cobbett."  Nov.  3 
1830,  Clerk  of  Battle  Magistrates  to  Under 
Secretary  of  State.    Domestic,  1830. 


gentlemen,  these  stupid  exhorters  of  con- 
fession, these  stupid  minions,  got  him 
to  say  that  he  heara  this  something,  which 
they  have  let  out.  They  got  him  to  say 
more  than  the  parson  of  Crowhurst ;  hunts- 
man as  he  was,  he  was  more  acute  than 
they  were,  for  he  did  not  say,  according 
to  him,  that  there  wore  other  persons 
present.  Those  throe  magistrates  got  him 
to  say  it  was  a  lecture,  and  that  a  frreat 
many  other  persons  were  there.  They 
say  that  they  went  to  examine  him,  in 
consequence  of  something  they  saw  in  the 
**  Courier  "  newspaper.  What !  would  three 
country  magistrates  be  set  to  work  to  go  into 
a  condemned  cell  and  pump  a  prisoner  from 
what  they  had  seen  in  the  "  Courier " 
n  ewspaper  ?  No,  gentlemen,  they  had 
far  otner  instructions;  they  state  that  they 
had  not ;  and  when  they  tell  you  the 
motive  they  had  is  not  a  good  one,  be 
sure  that  it  is  a  false  motive.  They  went 
to  see  the  prisoner  **  from  an  anxious 
wish  to  elicit  the  truth."  Now  do  mark 
those  words  **  from  an  anxious  wish  to 
elicit  the  truth."  These  three  magistrates 
went  to  this  poor  young  man  for  his  evi- 
dence. But  his  evidence  is  worth  nothing 
except  with  one  view.  They  wished  they 
could  get  hold  of  Cohhett.  That  is  what 
they  wanted  to  elicit  this  for.  But  they 
were  silly  enough  to  let  this  poor  fellow 
write  down  that  there  were  other  persons 
besides  himself. — Ah  !  that  defeated  them 
— and  that  it  was  at  Battle  that  there  was 
this  lecture  given.  They  would  have  let 
him  be  hanged,  if  it  had  not  been  for  their 
hope  of  fixing  me.  They  did  not  pardon 
the  man  at  Maidstone.  But  this  man,  who 
was  proved  to  be  the  instigator  of  tliese 
fires,  was  respited,  and  the  way  that  they 
go  to  work  is  to  keep  him  in  gaol,  and 
send  these  magistrates  to  examine  him. 

Gentlemen,  it  so  happens  that  there 
were  several  htmdred  people  who  heard 
this  lecture  at  Battle.  They  say.  Let  us 
prosecute  this  seditious  Cobbett.  Then  did 
they  go  to  Battle  to  make  inqtiiry,  or  did 
they  not  P  IS  they  did  not  go,  what  does 
that  presume  P  That  they  knew  it  was  a 
lie,  that  it  was  a  part  of  their  conspiracy 
at  that  moment  to  go  and  ask  people  who 
had  a  halter  round  their  neck,  what  Mr. 
Cohhett  said.  But  they  did  not  go  then  to 
others  to  inqaire.  But  suppose  they  did 
go  to  Battle— perhaps  they  aid— did  they 
find  any  proof  at  Battle  to  corroborate  the 
confession  of  Goodman  f*  Did  they  find 
anyone,  out  of  the  two  or  three  hundred 
people,  to  corroborate  Goodman* 8  evidence  ? 
**  Yes,"  say  they,  '*we  have."  Have 
you  P  **  We  have  no  evidence,  but  such  as 
comes  from  a  man  with  a  rope  about  his 
neck."  If  they  had  found  other  evidence, 
why  not  prosecute  me  for  sedition  P  If  it 
was    really  proved  by  the  people  ther^ 
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assembled  that  I  instigated  the  people  to 
set  fire,  I  deserve  to  be  pTmished  with 
the  others.  The  Attorney  General  must 
have  felt  this.  Is  it  the  fact  that  they 
went  to  Battle  P  If  they  went  there,  what 
did  they  find?  They  found  nobody  to 
corroborate  his  evidence.  Out  of  the  tnree 
hundred  persons  present  they  could  find 
no  one,  but  this  man  with  a  rope  round 
his  neck,  who  heard  the  seditious  words 
spoken  by  me.  Well  then,  gentlemen,  if 
that  was  the  case,  was  it  not  their  duty,  if 
the  man  ddserved  hanging,  to  hang  the 
man,  and  was  it  not  their  duty  to  proclaim 
it,  in  the  fullest  manner  they  could 
proclaim,  that  Goodman's  charge  against 
me  had  been  false?  Did  ihey  do  either 
of  those  P  No,  they  did  not.  Virtually 
they  declared  that  they  could  not  find 
proof  from  persons  without  halters 
round  their  necks.  To  avoid  doing  me 
justice,  they  pardoned  the  man,  spared 
his  life,  and  sent  him  out  of  the  country 
for  ever,  so  that  he  never  can  be  a  witness 
again.  Said  they,  **  What  shall  we  do  ? 
If  we  hang  the  man,  Cohhett  will  say, 
*  Then  of  course  you  do  not  believe  he  was 
instigated  by  me/  "  And  accordingly  he  is 
pardoned. 

The  first  time  that  I  saw  the  lie  of  the 
curate  of  Crowhurst's  certificate,  I  knew 
it  all  to  be  a  fabrication,  for  that  Goodman 
never  wrote  any  one  of  the  libels.  I  said. 
What  shall  I  do  P  If  I  bring  twenty  or  thirty 
people  to  prove  I  never  uttered  those 
words,  and  to  prove  an  alibi,  with  respect 
to  Goodm,an,  that  he  was  not  there,  they 
may  hang  him.  The  public  will  say  this 
is  very  scandalous  if  they  hang  the  man. 
1  had  better  bear  those  calumnies  and  let 
them  pardon  the  fellow;  and  they  have 
pardoned  him.  Tbey  could  not  hang  him 
after  that.  And,  very  curious,  all  the  far- 
mers and  tradesmen  round  and  in  Battle 
had  just  the  same  notion.  They  were 
going  to  sign  a  declaration,  to  draw  up 
and  sign  affidavits,  that  Goodman's  con- 
fession was  a  lie.  But  they  said,  as  I  said, 
they  will  hang  this  poor  younff  man,  if 
we  show  that  people  cannot  believe  him, 
and  they  did  not  do  it.  They  did  not 
know  what  to  do.  The  people  of  Battle 
had  the  same  idea  that  I  nad.  They  were 
getting  affidavits  ready  to  prove  it  a  lie ; 
but,  when  they  saw  the  Register,  and 
that  I  was  desirous  of  saving  the  poor 
young  man's  life,  they  said,  Do  not  let  us 
say  anything  at  present.  It  is  verv  re- 
markable that  the  Government  should 
think  of  letting  ofi*  a  young  man  who  had 
set  five  fires,  who  had  stated  that  he  was 
not  instigated  by  malice,  that  they  should 
have  pardoned  that  burner  whose  crime  the 
Attorney- General  has  stated  in  so  very  cor- 
rect a  light  that  he  seemed  to  have 
borrowed  it  from  my  Register  through- 


out— expressed  it  in  quite  so  able  a  manner. 
They  spared  his  life,  while  they  took  poor 
Cook's,  who  had  done  nothing  but  hit  upon 
the  rim  of  the  hat  of  a  man  who  had  five 
relations  who  had  votes  in  the  House  of 
Commons.  And  they  pardoned  the  other 
man  for  setting  five  fires,  though  they 
executed  a  man  at  Maidstone  in  their 
great  mercifulness,  as  to  whom  they  had 
proof  of  his  having  been  instigated.  They 
hanged  that  man  on  the  evidence  of  the 
man  who  had  instigated  him  I  But  they 
saved  this  man,  because  he  had  uttered 
those  lies,  which  had  been  published  in 
the  newspapers.  They  felt  that,  unless 
Goodman  were  pardoned,  his  execution 
would  put  a  stop  to  the  circulation  of 
these  libels  against  me ;  and  having  set 
forward  the  prosecution,  they  pardoned 
this  man.  So  that  here  was  mercy,  arising 
from  malignity,  and  here  was  the  highest, 
the  most  sacred,  brightest  perogative  in 
His  Majesty,  prostituted  for  the  purpose 
of  their  forwarding  libels  on  one  of  His 
Majesty's  faithful  subjects  {dapping  of 
hands  in  the  lower  paH  of  the  Oourt), 

Lord  Teitterden:  I  shall  order  the 
Court  to  be  cleared  if  there  is  anything  of 
that  kind. 

Befendant:  Gentlemen,  I  omitted  to 
notice  the  observation  made  by  the  At^ 
torney- General  on  the  original  clapping 
which  was  made  in  Court  this  morning, 
before  he  came  in.  He  said  in  the  Court— 
my  Lord  was  not  in  the  Court  at  the  time — 
he  said  that  I  entered  at  the  head  of  a 
large  body  of  persons  collected  by  myself 
for  the  purpose.  Gentlemen,  I  can  hardlv 
find  terms  in  which  to  characterise  such 
an  assertion.  It  is  what  I  will  not  describe. 
I  will  not  name  it.  But  it  is  just  like  this 
indictment  —  it  is  false,  scandalous,  and 
malicious.  I  came  in  a  coach  from  my 
own  house,  having  nobody  with  me  but 
my  own  sons.  Sir  Thomas  Beevor,  and  these 
two  gentlemen  who  are  with  me  now, 
having  appointed  nobody  to  be  here.  I 
did  not  speak  to  any  single  individual  to 
be  here.  When  I  notified  the  trial  last 
week,  I  omitted  to  do  it.  (a)  What  I  then 
said  prevents  the  necessity  of  saying  more 
now.  I  did  not  cast  that  ridicule  on  the 
use  of  the  word  **  labourer,"  which  he  says 
I  did.  I  complain  of  the  insolence  of  it ; 
and  there  let  it  stick.  I  did  not  intend  to 
say  anvthing  more  about  it,  but  only  to  aek 
from  his  Lordship  and  you  that  indul- 
gence which  a  **  labourer  "  is  entitled  to. 
With  regard  to  the  applause  which  took 
place  when  I  entered  the  Court,  I  had 
no  power  over  the  people.  I  know  nobody 
here  except  my  witnesses,  and  hardly 
know  them.  I  believe  the  father  of  poor 
Cook  is  here  to  testify,  if  your  Lordship 

(a)    Weekli/  Political  Register,  July  2,  1881. 
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and  the  juiy  will  permit,  to  the  truth, 
and  to  contradict  tnat  monstrous  lie  cir- 
culated under  the  name  of  the  Attorney- 
Gm^ral.  I  have  very  few  persons  here. 
The  story  about  my  bringing  up  150  wit- 
nesses, put  into  the  same  newspaper,  is  all 
false.  I  want  nothing  like  stage  effect. 
I  only  want  the  case  fairly  stated  to  you, 
and  particularly  I  want  (and  his  Lordship 
will  see  the  justice  of  my  doing  it)  to 
remove  from  your  minds  the  prejudices 
which  might  have  been  excited  in  the 
mind  of  every  man  in  the  kingdom,  except 
those  persons  who  know  me,  or  are  the 
constant  readers  of  my  works,  by  the  con- 
stant series  of  attacks  going  on  through 
the  speeches  of  members  of  Parliament 
and  paragraphs  in  the  hired  newspapers, 
whicn,  while  they  support  the  present 
Government,  may  attack  the  Judges  and 
attack  anybody.  Gentlemen,  it  is  abso- 
lutely necessary  that  I  go  on  till  I  have 
removed  them  completely  from  your 
minds. 

Gentlemen,  concurrently  with  this  was 
going  on  what  the  French  call  a  **  chuchote- 
mpnt,'*  a  whispering,  for  the  people  at  the 
West  End  of  the  town  know,  and  the  people 
of  the  City  too,  a  great  deal  is  done  by 
whispering;  they  may  often  whisper  a 
man  down  by  means  of  their  franks  and 
their  club  houses.  Those  houses  1  will  not 
designate.  They  can  put  down  any  rnan 
of  merely  the  common  stamp.  While, 
therefore,  the  curate  of  Crowhurst,  the 
magistrates  of  Sussex,  and  Trevor  were  at 
work,  the  whispering  was  going  on,  and 
the  franks  were  going  on.  The  noble  Mar- 
quis, who  sits  now  on  the  Bench  (the  Ifar- 
qu  is  of  Bla7iil ford)  and -whom.  I  never  had 
the  honour  of  knowing  before,  wrote  to  a 

E arson  in  the  country  that  some  connexion 
ad  been  traced  between  Cohbett  and  the 
fires. (a)  Ah  I  and  that  travelled  into  Nor- 
folk too,  to  a  parson  of  the  name  of  Slapp, 
who  had  a  couple  of  livings,  and,  very 
luckil}',  one  curate — a  coiiple  of  good 
livings  confided  to  one  poor  curate  !  Shim) 
circulated  it  immediately  all  round  the 
country.  He  told  it  to  two  other  parsons  ; 
both  of  them  immediately  communicated 
it  to  Sir  Thomas  Bcevor,  knowing  that  he 
knew  me,  and  thinking  he  had  a  good 
opinion  of  me.  *'  Now  we  will  destroy  him 
in  the  opinion  of  Sir  Thomas  Beevor. 
Oh!  Cohbett  has  been  caught  out  in  a 
connexion  with  the  fires,  and  has  ab- 
sconded." The  noble  Marquis  said  I  had 
absconded.  They  believecl  all  about  the 
country  that  I  had  absconded,  that, 
conscious  of  guilt,  I  had  run  away. 
Gentlemen,  Sir   Thomas  Beevor    knew  a 

(a)  See  Weekly  Political  Register,  19  Feb. 
1881,  where  the  correspondence  referred  to  by 
defendant  is  set  out. 


little  more  of  the  matter  than  did  the 
noble  Marquis  and  the  parson.  He 
knew  me  intimately.  He  know  not  only 
my  sentiments,  but  my  conduct.  He  came, 
therefore,  very  soon  afterwards,  and  told 
me  what  those  parsons  had  told  him. 
Thereupon  an  attorney  wrote  to  the  two 
under  parsons ;  one  of  them  told  him,  very 
honestly,  he  got  his  information  from 
8Ja;pp.  Mr.  Faithful^  my  attorney,  wrote 
to  Slaiyp,  telling  him  if  he  did  not  go  and 
give  up  his  author,  he  should  prosecute 
him  and  bring  an  action  for  slander,  and 
Slapp  gave  up  his  authority ;  and  so  we 
brought  it  round  to  the  noble  Marquis ; 
and  the  noble  Marquis  told  me  in  a  letter 
that  it  was  very  currently  reported  in  the 
House  of  Commons  and  in  the  club  houses 
in  the  West  End  of  the  town  that  some  con- 
nexion with  the  fires  had  been  traced  to 
me,  and  I  had  run  away.  Now,  gentle- 
men, who  can  come  before  a  jury  with  this 
hanging  upon  him,  there  is  a  report 
that  this  connexion  with  the  fires  has  been 
traced  to  Cohbett  and  that  he  has  absconded  P 
This  report  the  noble  Marquis  says,  to 
myself,  was  very  general  in  the  House  of 
Commons.  I  daresay  it  was,  and  in  diffe- 
rent club  houses.  Pretty  places  !  On  the 
day  on  which  I  received  this,  I  inquired 
for  the  letter  against  me,  and  the  reverend 
gentleman  admitted  that  he  had  lost  no 
time  in  circulating  the  report  through  the 
county  of  Norfolk,  and  making  everyone 
in  his  neighbourhood  believe  that  1  had 
been  detected ;  and,  if  I  had  been  disposed 
to  waste  your  time,  I  might  have  brought 
a  hundred  witnesses  out  of  every  county  in 
England  to  prove  that  it  was  reported  that 
I  was  found  out,  that  I  was  guilty  of  egg- 
ing men  on  to  set  fires,  and  that  t  had  run 
away  to  avoid  justice. 

Gentlemen,  as  to  my  running  away, 
from  whom  was  I  to  run  away  do  you 
think?  From  the  Cheys?  From  the 
Brov^ghams?  From  the  Lambs?  Was  it 
from  these  I  was  to  run  away  P  From  the 
Bttssells  and  from  their  crew  P  Gentlemen, 
contempt  comes  to  my  relief,  or  indigna- 
tion would  suffocate  me,  when  I  think  of 
such  a  thing  as  running  away  from  them. 
They  drive  me  away!  Gentlemen,  they 
did  not  drive  me  away.  I  came  here,  and 
I  am  glad  they  have  brought  me  here,  to 
have  these  matters  investigated  and 
cleared  up,  and  there  will  be  enough  to  do 
when  the  Attorney- OeneraX  has  done  with 
me.  If  the  thing  is  not  proved,  every  man 
will  say  that  to  publish  these  things  about 
Cohbett  in  the  prostituted  "  Times " 
newspaper,  under  the  authority  of  the 
Attorney*  Chneral  and  under  his  sanction, 
without  its  being  true,  and  to  have  par- 
doned this  man  without  having  arriyed  at 
the  certainty  of  the  truth  of  these  allega- 
tions, was  the  basest  thing  that  a  body 
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calling  itself  a  Gtoyemment  was  ever  guilty 
of. 

But,  gentlemen,  I  am  not  content  with 
the  absence  of  the  proof.    I  am  not  con- 
tent with  the  negative  of  the  thing ;    I 
bring  a  proof  to  the  contrary.   Gentlemen, 
I  hold  in  my  hand  here  a  declaration 
signed  by  104>  persons  who  were  present 
at  the  lecture,   coming  out  of   fourteen 
parishes,  the  parish  of  Battle  being  one, 
and  the  other  thirteen  parishes  in  the 
neighbourhood.     The  persons  who  have 
signed  the  declaration  are  four  gentlemen 
living  on  their  means,  nineteen  farmers, 
seventeen  labourers,  seven   shoemakers, 
seven    blacksmiths,    eleven    carpenters, 
three  bricklayers,  two  basket  makers,  two 
wheelwrights,  fouf  tailors,  two  druggists, 
one  clockmaker,  one  French  master,  one 
Sadler,   one  mason,  one  auctioneer,   one 
baker,  three  schoolmasters,  and  one  inn- 
keeper.    These  persons  voluntarily  signed 
that  declaration.    I  have  not  been  there. 
Here     are     their      original     signatures. 
Amongst  the  names  of  the  gentJeraen  and 
persons  who  have  signed  this  declaration 
you  will  not  be  a  little  astonished  at  find- 
ing the  name  of  the  prosecutor  of  Good- 
man  himself,    the    man    who     had     his 
property  destroyed,  the  man  who  had  the 
fire  set  by  Qoodman;  ho  was  at  the  lecture. 
He  has  signed  this  declaration.    And  this 
declaration  says,  first,  that  they  have  read 
Qoodman* 8    confessions;    then  they  say 
that  Mr.  Gohhett  said  no  such  thing  as  has 
been  alleged  by  Goodman,  that  Mr.  Cohhett 
did  not  advise  anybody  to  have  a  gun,  and 
be  prepared  to  go  with  him  ;  that  he  did 
not  utter  any  words  urging  the  people  to 
get  fire  to  property,  or  to  do  any  act  of 
violence ;  that  ne  strongly  recommended 
the  farmers  to  call  the  people  together, 
and  to  sign  a  petition  to  Parliament  pray- 
ing for  a  reform  of  the  Commons  House, 
and  to  wait  with  patience  the  efi*ect  of  the 
petition ;  that  he  was  convinced  that  this 
was  the  best  way  of  quieting  them,  and 
putting  an  end  to  those  fires  which  were 
producing  so  much  alarm,  and  creating  so 
much  distress  in  the  country.    That  is 
what  1  said.    But  they  wished,  intensely 
wished,  to  avail  themselves  of  that  for  the 
purpose  of  taking  away  my  life.    They 
wanted  my  life  first ;  and,  failing  in  that, 
they  hooked  in  this  malicious  and  scan- 
dalous indictment  to  efi'ect  my  ruin.     I 
have  here  (whether  it  will  be  admitted 
according  to  the    rules  of  evidence  his 
Lordship  will  tell  you  by-and-by),  I  have 
the  gentleman  here  in  the  presence  of 
whom  these  signatures  were  taken.    He 
might  have  made  them  double  if  there  had 
been  time ;  he  lives  in  Battle,  and  is  ready 
to  testify  what  is  stated  there  in  short. 
There'  is  also  another  gentleman  here,  a 
landholder,  both  a  copyholder  and  free- 


holder, a  man  of  considerable  property  in 
the  neighbourhood  of  Battle,  who  was  at 
the  lecture,  a  Mr.  Sawyer,  who  is  ready  to 
come  here  and  testify  that  he  believes — and 
that  is  evidence,  I  shall  bring  him  also 
to  testify  that  he  believes —it  was  a  lecture 
which  was  uttered  with  a  view  and  had  a 
tendency  to  prevent  the  commission  of 
outrages,  and  the  setting  fires  to  property. 
And  if  you  are  to  decide  according  to  the 
evidence,  I  think  that  evidence  will  be  a 
little  better  than  that  produced  by  the 
Attorney'  General. 

So  much,  gentlemen,  for  the  prosecution, 
up  to  the  present  time.  Gentlemen,  I 
should  observe,  that  I  believed,  from  the 
very  beginning,  as  indeed  I  said  in  print, 
that  this  was  a  fabrication,  that  Goodman 
never  confessed  this,  and  I  cannot  trace 
him  to  have  been  at  the  lecture  by  any- 
body who  saw  him.  He  was  a  fine  stout 
young  man,  rather  conspicuous.  There  is 
no  man  that  saw  him  there  that  we  can 
find  out,  and  we  have  evidence  that 
nothing  of  the  kind  ever  passed  there,  but 
something  else.  But  I  have  always  looked 
upon  it  as  a  fabrication  on  the  pwii  of  the 
parsons  and  the  magistrates,  instigated 
by  our  wise  Government.  You  shall  judge 
of  the  orthography.  It  seemed  to  be  im- 
possible that  there  ever  could  be  any 
proof  brought  of  that  conspiracy,  for  he 
was  hurried  out  of  the  country  witii  great 
haste,  after  it  was  found  that  Cohhett  had 
not  uttered  these  words.  They  could  not 
hang  him,  because  if  they  had  that  would 
have  cleared  me ;  so  I  bring  the  Govern- 
ment into  this  by  the  pardon  of  the  man. 
The  curate  of  Crowhurst  could  not  pardon 
the  man.  The  magistrates,  three  of  them, 
could  not  pardon  the  man.  There  must 
be  a  communication  with  the  Home 
Oflfice ;  and  indeed,  I  was  told,  there  were 
expresses  going  backwards  and  forwards 
from  Horsham  to  London,  and  all  about 
that.  The  people  of  the  county  of  Sussex 
were  in  an  uproar  for  a  week.  I  always 
deemed  it  a  fabrication.  But,  gentlemen. 
Providence  always  steps  in,  or  at  least  it 
often  does,  and  brings  the  truth  to  light 
by  ways  which  seem  almost  marvellous 
sometimes.  We  have  now  a  letter  from 
Goodmun,  I  hold  in  my  hand  a  letter  from 
him  to  his  brother-in-law,  sent  from  the 
transport  ship  at  Portsmouth.  By  com- 
paring the  orthography  of  that  letter 
with  the  orthography  of  the  other  vet*- 
hatim  et  literatim,  by  comparing  tho 
orthography  of  this  with  the  pretended 
confessions,  we  prove  that  Goodman  never 
wrote  those  confessions,  we  prove  them  to 
be  complete  fabrications  on  the  part  of 
those  who  swear  to  the  confessions. 
Gentlemen,  one  thing  I  will  mention ;  it 
will  be  impossible  to  go  into  this,  word  by 
word.    But  this  letter  from  Portsmouth 
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is  written  consecutively,  a  letter  in  very 
few  words  of  which  there  is  an  error.     Ho 
writes  uniformly,  with  a  capital  I  without 
any    exception.       In   his    confessions    ho 
uniformly  writes  with  a   little   i.     I  beg 
you  will  attend  to   that.     In   this   letter 
he  UTiifoi  mly  writes  with  a  capital  /.    Then 
what   does   he   say  to  his   brother?    He 
says,  after  disclosing  his  hardship,  **  this 
is  what  I  have  fallen  into  from  my  own 
evil  courses.**    Not  a  word  about  Cohbeft  or 
his  **  lactueers,"  as  the  confession  called 
them,  or  curate  Bushf  but  that  God  who  is 
just   and   good,   and   for  wise    purposes, 
settled  that  he  should  be  punished  in  this 
manner,  for  his  evil  propensities,  and  evil 
conduct ;  and  ho   calls   iipon  his  brother 
and  brother-in-law — he  does   not  once  in 
this  refer  to  me,  to   Cohbett — but  he  tells 
them  that,  as  they  love  the  salvation  of 
their  bouIs,  not  to  keep  the  bad  company 
he  has  left.     Not  a  word  about  the  lecture. 
Not  a  word  about  rights  and  liberals.     It 
is  a  sensible  letter,  written  by  a  country 
fellow  with  a  little  education,  such  as  my 
Lord  Chancellor  wishey  to  give  them  all  at 
this  time — just  education  enough  for  that. 
Another   circumstance   is,   that   of  the 
points.     Every  sentence  in  his  confessions 
is  pointed.     They  have  put  a  large  number 
of  commas,  semi-colons,  and  periods,  and 
so  on ;  so  that  there  is  a  criterion  as  far  as 
points  go.     In  his  genuine  letter  there  is 
no  point  at  all,  which  is  the  fashion  of  the 
country  peoi)le.     So  that  that  was  a  mere 
fabrication.     They  were  sheer  fabrications 
from  beginning   to   end.      The   curate   of 
Crowhurst    had    no    business    with    the 
prisoner  at  Lewes.     He  went  there  insti- 
gated, most  likely,  by  somebody  whom  I 
shall  not  name.     Indeed  I  do  not  krow 
who  it  was.     He  wanted  perhaps  to  get  a 
good  living  or  a  bishopriok,  by  extorting  a 
confession  against  me.     But  those  cunning 
magistrates  at  Horsham  made  him  say 
there  were   hundreds   of  people   present. 
That   exposed    them.      That    discomfited 
them,  and  has  brought  out  all  the  exposure 
I  have  laid  before  you.  T  hope,  gentlemen, 
I  have  removed  from  your  minds  all  the 
effects  of  the  monstrous  libels,  the  libels 
thus  proved  which  this  Whig  Government 
have  circulated  for  the  express  purpose  of 
destroying  me,  because  they  know  I  am 
not  to  be  bought,  because  they  know  I 
shall  never  rest  silent,  while  the  pockets 
of  the  people  are  picked  to  keep  up  things 
and  persons,  such  as  they  exist,  and  have 
existed,   for   such  a  length  of  time,  and 
such  as  they  wish  to  exist  for  ever. 

Gentlemen,  having,  I  hope,  disposed  of 
the  previous  part  of  the  charge,  and  turned 
ont  of  Court  the  trial  in  Parliament, 
the  trial  at  Battle,  the  trial  at  Horsham, 
the  renewed  trial  in  Parliament  since  it 
has  met  again,  having  disposed  of  those, 


and  having,  as  I  hope,  got  out  of  your 
minds  all  the  prejudices  which  existed 
(though  my  Lord  Fhmket  said,  very 
truly,  they  ore  sure  to  stick  if  they  are 
brought  foi-ward  in  the  House  of  Commonfl, 
for  he  knew  as  well  as  I  do  how  that 
House  is  constituted) — there  would  be  no 
danger  of  prejudice  being  produced,  but 
that  men  have  their  affairs  to  attend  to ; 
they  cannot  bring  themselves  to  believe 
that  a  member  of  Parliament  means  a 
man  that  will  propagate  falsehoods  and 
support  factions,  that  they  will  go  to  work 
to  play  into  one  another's  hands  to  ruin  a 
man  who  will  oppose  them.  There  may  bo 
someone  of  you  living  in  London,  in 
whose  mind  that  prejudice  still  remained 
till  I  took  the  pains  to  root  it  out.  And 
having  done  so,  we  will  now  start  fairly 
into  this  indictment. 

I  observed  before,  gentlemen,  that  the 
charge  against  me  in  this  indictment  lies 
in  a  very  few  words  which  the  Attorney' 
Oe7ieral  has    endeavoured    to    encumber 
with  a  great   many  words.     He  has  en- 
deavoured to   talk  about  all  manner    of 
things  but  the  thing  itself.  He  took  credit 
to  himself  in  the  House  of  Commons  for 
having  presented  this  indictment  to  the 
grand  jury  at  the  Old  Bailey.     That  was 
I  another  fetch  in  the  previous  proceedings. 
This  indictment  at  the  Old  Bailey  was 
I  sent  in  among  indictments  against  thieves 
!  and  pickpockets.     Oh,  GarlUe^{a)  who  was 
I  caught  in  the  same  sort  of  o Hence,  was 
indicted  there  a  few  days  ago,  and  is  im- 

grisoned.  He  has  boasted  in  the  House  of 
bmmons  that  he  had  not  proceeded  by 
ex  officio  informations,  and  thereby  glanced 
a  censure  on  Sir  James  ScwrUtt.  But  the 
difference  is  this  ;  Sir  James  Scarlett's  prO' 
ceeding  was  manly ;  it  was  upright.  I  do 
not  mean  to  say  it  was  right,  but,  as  I 
related  before,  in  the  only  libel  he  ever 
attached  there  was  great  and  glaring 
cause  for  prosecution.  That  was  the  case 
of  the  Lord  Chancellor,  which,  at  any 
rate,  it  was  impossible  for  him  to  pass 
over, (6)  but,  says  he,  like  a  Pharisee,  I 
bring  no  ex  officio  informations.  Why? 
An  indictment  was  a  more  sure  means. 
It  put  the  thing  on  a  surer  foundation.  It 
was  a  more  sure  means  of  getting  his 
victim  destroyed.  Where  is  the  mercy, 
where  is  the  liberality,  of  not  proceeding  by 
information  P  Proceeding  by  information 
is  open.  It  is  like  the  whole  conduct  of 
the  Tories.  It  is  violent.  It  is  tyrannical 
sometimes.  But  it  is  open.  The  indictment 
is  framed  in  this  way  for  a  jury  in  the 
country.  What  does  the  Attom^-Oeneral 
do  ?     He  takes  out  a  little  part,  does  not 


(a)  See  R,  v.  Carlile  above,  p.  459. 
(6)  See  above,  p.  807. 
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txonble  the  grand  jnry  with  the  context, 
which  might  explain  it,  bnt  cnts  off  one 
sentence  from  all  the  mitigating  parts, 
stnffs  it  into  this  dirty  bill  of  indictment, 
and  takes  the  bill  of  indictment  to  the  Old 
Bailey  amongst  bills  of  indictment  against 
pickpockets.  Gentlemen,  you  all  know, 
every  lawyer  knows,  and  you  above  all 
men  know,  that  the  grand  jury  at  the 
Old  Bailey  do  not  waste  five  minutes  on  a 
bill  of  inifictment.  A  porter  goes  in  with 
all  of  them  in  his  arms.  They  look  at 
them  and  turn  them  over.  They  feel  that 
they  cannot  go  into  a  mass  like  this,  which 
will  take  them  a  whole  day,  and  they 
apportion  the  time  to  each  according  to 
the  number  they  have  before  them ;  and 
the  excuse  maae  for  this  course  is,  that 
the  grand  iury  look  upon  it  in  cases  like 
this  that  they  determine  nothing.  They 
only  examine  a  man  from  the  Stamp 
.Office  as  to  the  publication.  They  have 
not  time  to  read  it,  and,  therefore,  they 
attempt  no  such  thing.  They  send  it  to 
you  to  try  the  fact. 

Thererore  this  candid  gentleman,  this 
Attorney' Qeneral,  who  prosecutes  only  by 
bill  of  indictment,  this  lover  of  liberty, 
this  Liberal  Whig  only  puts  that  before  a 
jury  of  the  country.  Then  the  grand  jury 
find  a  bill ;  then  it  is  presumed  the  defen- 
dant is  guilty.  That  is  another  step  in 
these  kind  and  merciful  prosecutions. 

But  it  is  not  to  rest  on  the  presentment 
of  the  bill.  No,  gentlemen,  because  the 
hireling  newspaper  was  ready  to  communi- 
cate it  the  moment  the  bill  was  found  ;  I 
mean  the  "Times**  newspaper.  Though 
they  might  calumniate  the  judges  of  the 
land  from  the  outer  side  of  their  skin  to 
the  very  bone,  for  which  the  Attorney' 
Oeneral  never  prosecuted  them,  tiiey  say 
there  is  a  bill  of  indictment  against  Oobbeit, 
and  the^  understand  it  is  in  Uie  same  form 
as  the  bill  against  Carl%le,{a)  and  will  have 
the  same  consequences — two  years'  im- 
prisonment in  a  miserable  gaol,  with 
security  for  ten  years;  and  as  Cohbeit 
has  a  little  more  money  perhaps  than 
Carlile,  take  a  little  money  too.  Others  of 
them  say  that  there  is  a  bench  warrant 
out  against  me.  Others  that  I  was  gone 
to  Newgate;  and  I  can  bring  hun£^ds 
who  know  that  it  was  currently  reported 
that  I  had  gone  to  Newgate  under  a 
warrant  of  the  noble  lord.  While  others 
said  that  I  was  afraid  of  the  consequences, 
and  had  run  away.  That  was  a  sneaking, 
dirty  Whig-like  trick,  gentlemen,  false, 
scandalous,  malicious,  and  not  a  spark  of 
honesty  appearing  upon  the  face  of  it. 
When  the  Tories  show  their  malice  you 
know  what  to  do  with  them.  Yoi^  know 
you  are  to  fight  them.     But  the  Whigs 

(a)  See  above,  p.  459. 
o    658eo. 


execute  their  malicious  intentions  under 
the  guise  of  liberality  ;  and  that  has  been 
the  character  of  the  faction  from  the  first 
day  that  they  began  to  curse  England  till 
the  present  hour.  G-entlemen,  you  have 
had  this  bill  of  indictment  read  to  you.  I 
am  very  sure  that  not  a  man  of  jon  can 
make  top  or  tail  of  the  thing  as  it  stands 
in  the  indictment.  You  will  observe, 
gentlemen,  that  I  am  charged — this  is  the 
charge  against  me— that  I  edited,  that 
I  published  this  article,  that  I  contrived, 
for  I  am  charged  with  contriving  and 
intending,  to  excite  the  labourers  in 
husbandry  to  outrages  and  various  acts  of 
violence,  breaking  machinery,  raising  fires, 
and  so  on,  that  I  was  contriving  and 
intending  to  do  all  this.  Now,  gentlemen, 
you  must  be  satisfied  in  your  minds,  not 
only  from  this  article  he  has  copied  out — 
which  he  has  garbled  in  this  scandalous 
manner ;  you  are  not  only  to  make  out 
the  intention  from  that,  but  from  the 
whole  of  the  paper  from  one  end  to  the 
other.  And  not  only  that,  but  you  will 
inqnire  whether  there  be  any  other 
writings  of  mine  which  may  throw  a  light 
upon  it,  for  you  would  be  at  full  liberty  to 
call  up  any  other  writings  of  mine.  And  I 
understand  that  he  had  intended  to  refer  to 
other  writings,  but  that  some  person  had 
informed  him  that  he  would  be  burning 
his  own  fingers,  and  would  have  been  an 
incendiary  himself.  But  you  must  be 
satisfied  that  I  contrived  and  intended 
these  things  for  the  purpose  of  exciting 
the  labourers  in  husbandry  to  break 
machines,  pull  down  houses,  and  do  all 
sorts  of  things  of  that  infamous  descrip- 
tion. 

Now,  gentlemen,  as  another  of  the 
additional  proofs  of  the  great  affection 
which  the  Whig  faction  have  for  the  liberty 
of  the  press,  bow  does  this  Attorney' 
General  exhibit  himself  in  this  very  indict- 
ment P  When  he  came  to  read  to  you  pas- 
sages from  the  "  Register ,'  then,  indeed, 
he  read  something  more  than  he  had  in- 
troduced into  the  indictment;  and  if  he 
had  put  the  two  sentences  before  into  the 
indictment,  the  bill  of  indictment  never 
would  have  been  found.  Little  time  as  the 
grand  jury  have  for  deliberation,  they 
would  have  seen  enough  upon  the  face  of  it 
to  reject  it.  Therefore,  he  garbled  this 
one  article  scandalously,  as  Judge  Black' 
stone  garbled  the  Bible,  to  do  injury  to  the 
labouring  classes  for  the  purpose  of  getting 
the  grand  jury  to  find  tnis  bill.  He  was 
aware  that  when  I  came  to  examine  the 
pretended  libel  I  should  take  the  previous 
sentences.  How  does  he  begin  P  Gentle- 
men, I  was  going  to  describe  how  he 
begins  this.  Do  pay  attention  to  it,  and 
you  will  see  in  a  minute,  if  you  look  at  the 
previous  sentences,  the  malignity  of  this 
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■whole  proceed iiipr.  You  "will  liavo  it  at 
once,  not  to  tlio  wig  ii])()ii  his  head,  but  to 
the  Whig  in  his  heart.  Gentlemen,  he  has 
C0Tn})linK'nted  me,  or  it  would  have  been  a 
compliment  if  coming  from  anybody  else, 
upon  my  gi'cat  learning,  upon  my  under- 
standing of  languages,  upon  my  being  a 
great  master  of  languages,  upon  my  under- 
standing the  use  of  words,  upon  my  know- 
ledge of  grammar,  the  vahic  of  words,  and 
the  tendency  of  them,  and  ray  great  acute- 
ness.  Gentlemen,  in  return  for  this  I  will 
only  say  that  I  never  in  the  whole  course 
of  my  life,  till  I  got  hold  of  the  writings 
drawn  up  by  the  Whig  Attorney-General, 
met  with  anything  so  stujnd  as  this  is,  so 
totally  destitute  of  all  knowledge  of  the 
value  of  words,  or  so  totally  fraudulent,  so 
intentionally  fraudulent,  as  to  merit  the 
utmost  reprobation  of  our  language,  or 
any  other  language  a  man  may  utter. 
There  are  about  thirty  paragraphs  in  the 
whole  article  itself.  From  those  he  selects 
one  paragraph  ;  not  pursuing  the  course  of 
Trevor,  who  brought  it  into  the  House  of 
Commons,  for  Trevor  had  the  honesty  to 
take  the  whole  paragraph.  He  took  the 
whole  letter,  he  took  the  whole  to- 
gether, he  being  one  of  the  lacqueys, 
as  the  **  jT/m^^s  *' newspaper  described  it, 
of  the  Tories,  being  the  representa- 
tive of  a  rotten  borough.  He  took  the 
whole,  the  Attorney-General  selects  one 
paragrajjh,  and  that  only  part  of  a  para- 
graph ;  and  what  part  do  you  think,  gentle- 
men P  "What,  the  beginning?  ;No,  not 
the  beginning,  nor  the  end,  but  the  middle 
part.  You  will  be  astounded  when  you 
nave  this  handed  to  you  to  read  tliroughont 
and  see  this  transaction,  when  you  find  only 
one  passage  selected,  this  they  have 
charged.  Gentlemen,  I  do  not  like  to  pre- 
fer charges  without  proving  them.  I  said 
that  Judge  Blaclxstone  had  scandalously 
garbled  the  Bible.  We  are  here  in  a  court 
of  law,  and  therefore  I  will  make  good  that 
charge. 

Lord  Tentekden:  Keally,  Mr.  Cdbbett, 
that  is  quite  irrelevant  to  the  present 
purpose. 

Defendant:  My  Lord,  I  do  not  think 
so.  I  having  said  that,  if  your  Lordship 
had  not  permitted  mo  to  say  that,  I  should 
not  have  gone  further,  but  I  am  sure  your 
Lordship  will  permit  me  to  prove  my  as- 
sertion. Judge  Bla^ikstone  says  in  writ- 
ing against  the  labourers,  against  the 
poor,  that  they  ought  to  be  punished  at 
all  times  when  they  take  property  which 
does  not  belong  to  them,  whatever  their 
state,  though  it  was  to  preserve  them 
from  starving  to  death.  Li  order  to  instifjr 
that  hard  doctrine,  he  says  (a)  this  was 

(a)  4,  .32.  See  Mr.  Justice  Coleridge's  note 
on  this  passage. 


sanctioned  by  the  words  of  Solmnon  him- 
self, which  are  these — 

"  If  a  thief  steal  to  satisfy  his  soul  when  he 
be  hungry,  he  shall  restore  sevenfold,  and  shall 
give  all  the  substance  of  his  house." 

Now,  mark  these  words,  gentlemen, 

"  If  a  thief  steal  to  satisfy  his  soul  when  he 
be  hungry^  he  shall  restore  sevenfold,  and  shall 
give  all  the  substance  of  his  house." 

Which  is  not  only  false  garbling,  but  an 
absurdity.  What  says  the  scriptures. 
There  are  two  verses  of  Solomon.  Now, 
observe  this,  for  it  is  very  useful,  for  every 
overseer  in  the  kingdom,  and  every  land- 
owner who  has  anything  to  do  with  the 
agriculturists,  ought  to  hear  this.  SolO' 
won  says  in  the  very  passage  he  refers 
to— 

"  Men  do  not  despise  a  thief  if  he  steal  to 
satisfy  his  soul  when  he  is  hungry." 

That  is  very  different.    You  observe  what 
the  judge  says— 

*•  If  a  thief  steal  to  satisfy  his  soul  when  he 
he  hungry  he  shall  restore  sevenfold  and  shall 
give  all  the  substance  of  hifl  house." 

Solomon  says  **Men  do  not  despise  a 
thief."  Blachsione  took  care  to  leave  that 
out  **  if  he  steal  to  satisfy  his  soul  when 
he  is  hungry,  but  if  he  be  found  "  to  have 
substance,  if  he  be  found  to  have  some- 
thing, **  he  shall  restore  sevenfold,  he 
shall  give  all  the  substance  of  his  house." 
I  had  accused  the  jndge.  That  I  am 
aware  has  nothing  to  do  with  onr  affair. 
But  I  wished  to  make  good  my  charge. 
That  illustrates  the  garbling  which  has 
something  to  do  with  this.  But  it  illus- 
trates something  else.  It  illustrates  the 
doctrine  of  nature,  that  men  return  to 
nature  when  they  are  in  a  starving  con- 
dition ;  and  this  is  the  fault  of  the  laws 
passed  of  lat^  years,  and  more  particularly 
those  brought  in  by  Mr.  Sturges  Bourne. 
They  are  quite  sufficient — the  laws  hold 
out  a  temptation  to  any  man  to  take  from 
another,  for  they  are  entitled  to  relief,  and 
this  is  a  material  consideration  in  treating 
of  the  conduct  of  the  poor. 

Now,  gentlemen,  I  come  to  the  garbling 
of  the  Attomey-General.  Perhaps  it  may 
not  be  garbling  with  the  Attom&y-QenerdL 
It  may  be  his  way  of  writing,  but  it  cer- 
tainly is  very  different  from  that  of  all 
other  men.  How  does  he  begin  P  "  But." 
Did  yon  ever  know  a  letter  beg^inning 
with  a  "  But."  I  daresay  you  have  v^ 
ceived  ten  thonsand  letters  from  corre- 
spondents, and  never  saw  one  beginning 
with  a  ''But,"  what  granunariana  oi^ 
a  conjanction.  He  chooses  to  begm  with 
a  coijoiner,  leaving  out  the  x^art  which 
was  conjoined.  In  short,  suppose  a  coiv 
respondent  was  to  write  to  yon  from  Paris ' 
or  Hamburgh,  and  that  he  began  "But, 
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not  entering  at  present  into  the  motive  of 
my  correspondent  at  Paris."  There  clearly 
is  something  you  do  not  see.  **  But,"  say 
jon.  But  what  P  What  did  he  say  P  Why 
the  devil  did  ho  not  give  me  the  word 
which  he  had  written  before  P  It  is  torn 
off.  Oh,  this  is  written  by  his  chamber- 
maid, or  somebody  or  other.  This  man  is 
mad.  This  is  not  my  old  correspondent 
at  the  Hague,  but  he  chooses  to  begin 
with  a  *  But,'  *'  and  it  mav  be  a  good  deal 
worse,  for  he  may  be  in  the  habit  of  doing 
it."  But  it  is  not  for  him  to  make  out  the 
*  But,'  by  what  went  before  it.  But 
there  must  be  something  going  before  it. 
What  could  that  be  P    You  shall  see. 

"  In  the  meanwhile,  however,  the  parsons  are 
reducing  their  tithes  with  a  tolerable  de^ee  of 
alacrity.  It  seems  to  come  from  them  like 
drops  of  blood  from  the  heart ;  bat  it  comes ; 
4md  it  mast  all  come  now;  or  England  will 
never  again  know  even  the  appearance  of 
peace.  *  Out  of  evil  comes  good.*  We  are  not 
indeed  upon  that  mere  maxim  *  to  do  evil  that 
good  may  come  from  it.*  Bat  without  enter- 
Sig" 

And  there  I  begin  with  the  Attorney- 
€feneral.  That  was  not  conveyed,  you 
floe,  gentlemen,  by  note  into  the  bill  of 
indictment,  and  therefore  would  not  have 
been  read  to  you  to-day,  unless  I  had 
been  hero  to  watch  him,  and  he  read  it. 
He  made  no  observation  upon  the  effect 
of  those  words.  He  says  I  incite  them  to 
commit  outrages,  and  set  fires,  but  what 
do  I  say  here.  *  Out  of  evil  comes  good.' 
What  is  the  evil  then  P  What  is  it  P  Why 
the  outrages  and  the  fires,  to  be  sure. 
They  constituted  the  evil,  and  I  call  them 
an  evil.  Then  I  say  but  you  are  not  to  do 
evil  that  good  may  come  from  it.  Having 
guarded  my  readers  in  that  manner; 
naving  guarded  them  against  drawing  any 
conclusion  disadvantageous  to  their  peace 
and  their  happiness  ;  having  guarded  them 
Against  drawing  those  conclusions,  I 
then  proceed  to  say,  but  nobody  can 
deny  that  outrages  have  done  good. 
Why  P  Because  they  have  given  to  those 
men  some  meat  and  some  drink  who  were 
reduced  to  what  the  wretched  Irish  had 
been  reduced  to  under  the  Whig  Govern- 
ment, potatoes.  They  have  good  wheat ; 
and,  as  Mr.  Callaghan  told  me,  he  verily 
believed  that  if  a  medium  could  have  been 
found  out  between  potatoes  and  straw, 
the  Irish  landowners  would  have  made 
tbem  Uve  upon  that.  Is  there  one  gentle- 
man here  who  comes  from  the  country 
who  will  not  say  that  it  has  done  good  P 
put  it  does  not  follow  because  vou  say 
that  the  thing  has  done  good  that  you 
approTO  of  it,  that  you  justify  ilie  evil. 
Much  less  does  it  follow  that  you  incite  to 
the  commission  of  that  evil.  Gentlemen, 
in  ho^  many  instances,  in   how  many 


thousand  instances  in  private  life,  do  we 
say  of  a  thing,  Well,  it  has  done  good  at 
any  rate ;  and  the  old    sayinj?  is,    there 
is  no  wind  which  does  not  blow  some- 
body any  good.     When  an  accident  hap- 
pens we  say  it  has  done  some  good  at  any 
rate ;  and  of  that,  gentlemen,  there  are 
striking  instances.     Will  you  find  me  an 
hypocritical,  perfidious,  false,  Whig  who 
will  not  tell  you  that  the  Revolution  was  a 
glorious  Revolution,  who  will  not  call  that 
revolution  glorious  P    Nevertheless  it  was 
the  oversetting  of  a  king  and  the  driving 
of  a  king  and  his  family  away  from  the 
throne,  changing  the  dynasty.     But  when 
a  Whig  tells  you  that  that  Revolution 
has  done    good,  that    it   was    glorious, 
and  produced  all  those  excellent  effects 
in  the  country,   and    finally  got    them 
into    handling  the    public    purse,   does 
he  mean  by  calling  that  a  glorious  revolu- 
tion, to  call  upon  you  to  make  another 
revolution  P  No,   not  as  long  as  he  has 
got  his  hand  in  the  purse.    If  that  were 
jostled  out,  and  he  were  set  to  live  upon 
his  own  labour,  it  is  very  likely  he  would. 
Now  to  take  a  case,  the  most  striking, 
that  of  the  elements  of  nature.     The  ele- 
ments do  good.    When  a  dangerous  storm 
has  come,  a  flash  of  lightning  has  sot  a 
barn  on  fire,  and  destroyed  it.    Neverthe- 
less, that  storm,  though  so  dangerous,  may 
have  done  a  great  deal  of  good,  and  we 
congratulate  one  another  the  next  day  that 
the  storm  has  killed  all  the  caterpillars, 
or  their  eggs,  and  brought  rain.    We  con- 
gratulate one  another  on  the  effects  of  the 
storm,  those  who  have  not  experienced 
injuries  from  it.    Because  I  say  this,  do  I 
wish  for  more  fires  P  Because  I  say  that  the 
outrages  have  done  good,  explaining  what 
I  mean  by  the  outrages  having  done  good, 
do  I  mean  to  wish  for  more  violence  P  I 
show  you  that  I  could  not  mean  that. 

Gentlemen,  is  there  one  of  those  who 
ever  entered  into  a  church  or  chapel  of 
any  kind  buii  has  heard  the  minister  con- 
gratulate the  congregation  on  the  shed- 
.  ding  of  the  blood  of  our  Saviour  P  But 
do  we  impute  to  that  minister  that  he 
wishes  to  excite  them  to  murder  another 
Saviour,  or  that  he  justifies  the  Jews  in 
shedding  the  Saviour's  blood P  Certainly 
not.  From  that  bare  remark  of  mine  you 
will  be  struck  with  the  low  Whiggish 
chicanery  of  imputing  a  motive  of  that 
kind  to  me  in  writing  this  paragragh. 
Gentlemen,  I  am  very  sure  I  shall  say 
this  trial  of  to-day  has  done  a  great  deal 
of  good.  Gentlemen,  it  has  done  good 
already — the  great  audience  who  listezui 
to  me  has  heard  the  vile  Whig  slandeiK 
wiped  off  from  my  character.  They  haTO 
heard  me  prove  upon  them  their  false- 
hoods at  Battle  and  other  places.  If  it 
were  to  stop  now  it  would  do  good.    But 
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I  am  satisfied  that  the  result  will  do  a 
great  deal  more  good.  Your  verdict  will 
do  a  great  deal  more  good.  When  I  say 
that,  can  I  be  interpreted  as  meaning  that 
I  wish  the  Aitorne  If -General  to  commence 
more  prosecutions  against  me  P  That  I 
wish  to  set  him  on  to  bring  forward  more 
dirty  paper  against  me,  accusing  me  of 
malice  and  slander  and  all  sorts  of  things, 
which  it  is  no  argument  at  all  P  There 
is  nothing  in  it  which  can  bear  the  con- 
struction which  is  attempted  to  be  put 
upon  this  paragraph  by  this  feeble  indict- 
ment. Ho  has  made  an  attempt,  but  that 
attempt  is  worth  nothing. 

But,  gentlemen,  he  left  out  the  head. 
You  will  ask  what  he  could  leave  that  out 
for.  He  thought  it  would  be  better  not 
to  send  that  to  a  jury.  As  much  as  to 
say,  **  If  they  should  fand  that  Cobhett  has 
said  that  out  of  evil  comes  good,  that  he 
calls  these  things  evil,  they  would  say 
there  was  no  libel.  But  I  will  get  the 
bill  found,  and  then  I  will  have  it  circu- 
lated that  he  is  gone  to  Newgate,  and 
then  the  *  Times  *  newspaper,  which  I 
will  never  prosecute,  though  they  libel 
the  judges  of  the  land,  and  the  Marquis 
of  Bland foi'cl  shall  circulate  it  from  the 
clubhouses  through  the  country." 

But,  gentlemen,  he  has  left  out  some- 
thing at  the  tail.  Why  he  left  that  out  I 
do  not  know,  unless  he  suspected  that 
some  of  you  were  of  my  opinion  about  the 
Church.     It  goes  on  thus : — 

"To  attempt  to  persuade  either  farmers  or 
labourers  that  the  tithes  do  not  do  them  any 
harm  is  to  combat  plain  common  sense.  They 
must  know,  and  they  do  know,  that  whatever 
is  received  by  the  parson  i&  just  so  much  taken 
from  Ihem" 

Never  was  anything  sounder  that  that. 

**  Except  that  part  which  he  may  lay  out  for 
productive  labour  in  the  parish,  and  that  is  a 
mere  trifle  compared  with  what  he  gives  to  the 
East  and  West  Indies,  to  the  wine  countries, 
to  the  footmen  and  to  other  unproductive  la- 
bourers. In  short,  the  tithe  owners  take  away 
from  the  agricultural  parishes  a  tenth  part  of 
the  gross  produce,  which  in  this  present  state  of 
abuse  of  the  institution  they  apply  to  purposes 
not  only  not  beneficial,  but  generally  mis- 
chieTous,  to  the  people  of  those  parishes." 

Why  did  not  he  take  that  P  Why  did 
not  he  put  it  into  the  bill  of  indictment  P 
Why  did  not  that  constitute  a  part  of  his 
indictment  P  Gentlemen,  he  knows  that 
that  Church  will  not  stand  without  being 
changed,  and  without  my  advice  being 
followed,  eighteen  months  from  this  day. 
There  is  the  Archbishop  of  CanterhtfJry 
bringing  in  a  Bill  for  the  composition  of 
tithes,  and  another  lord  bringing  in 
another  for  the  coromntation  of  tithes(a) ; 

(a)  Lord  Dacre's  Bill,  Hansard,  Jane  24, 1831. 


so  that  there  are  already  commutation  and 
composition.  A  parson  in  the  University 
Church  of  Cambridge  has  been  telling  na 
we  are  to  have  an  alteration  in  the 
Liturgy.  So  that  they  will  give  ns  an 
alteration  in  our  faith  if  we  will  only  let 
them  claim  their  tithes.  Why  did  he  not 
take  in  that  part  of  the  paragraph  ?  Be- 
cause he  knew  it  would  not  answer  their 
purpose. 

But  there  are  other  parts  of  the  article 
to  which  your  attention  must  be  drawn. 
At  the  end  of  the  article,  indeed  forming 
part  of  it,  because  I  refer  to  it  in  the 
article  itself,  is  a  petition  from  me,  in  the 
paragraph,  making  a  part  of  it.  There  is 
a  petition  signed  by  me,  which  has 
been  presented  to  the  House  of  Lords  by 
Lord  King^  to  the  House  of  Commons 
by  Sir  William  Ingilby,  stating  the  case 
of  the  labourers.  Now  I  will  tell  yon  that 
yon  are  to  take  this  petition  in  the  right 
hand  along  with  this  passage,  disre- 
garding this  little  piece  of  garbled  state- 
ment the  Attorney- General  has  made,  and 
then,  taking  the  one  with  the  other,  see 
whether  I  could  possibly  intend  that  which 
is  charged  in  this  indictment.  I  state  the 
case  of  the  labourers  towards  the  close  of 
the  petition.  I  beg  you,  when  yon  retire, 
to  be  so  good  as  to  read  the  whole  of  it 
— the  ill-treatment  they  have  been  subject 
to,  the  savage  treatment,  the  worse  thaji 
brutal  treatment.  No  persons  on  the  face 
of  the  earth  have  been  treated  so  badly  as 
the  agricultural  labourers,  the  wretched 
Lrish  alone  excepted.  One  or  two  in- 
stances I  must  give  you : — 

**  That  it  has  been  proved  before  committees 
of  the  House  of  Commons  that  the  allowance 
for  the  subsistence  of  a  labouring  man,  including 
his  earnings,  has  been,*a8  fixed  by  the  magis- 
trates in  Wiltshire  "  (of  whom  Mr.Benett(a)  was 
one,  and  whose  evidence  I  took  ^this  from), 
*^  no  more  than  one  pound  and  a  quarter  of 
bread  and  one  halfpenny  in  money  per  day,  for 
food  and  clothes,  with  nothing  for  drink,  fuel, 
or  bedding." 

Judge  you  gentlemen,  put  your  hand 
there,  and  say  how  you  should  feel,  if  you 
had  a  pound  and  a  quarter  of  bread  per 
day  and  a  halfpenny  for  food  and  dnnk 
and  clothing?  Wonder,  if  you  can,  at 
their  breaking  out  into  riots.  Though  you 
cannot  justify  their  conduct,  you  will  say 
they  ought  to  be  treated  with  leniency 
when  they  are  accused,  and  not  to  be 
hanged  for  knocking  down  a  relation  of 
five  members  of  Parliament. 

"  That  it  has  been  proved  before  the  said  com- 
mittees, that  formerly  the  labourers  all  brewed 


(a)  **  Why,  the  Register  now  costs  nearly  as 
much  per  week  as  Mr.  fienett's  evidence  aUowed 
per  week  for  a  la1>ouring  man's  subsistence." 
Weekly  Political  Begistei^  Ist  Jan.  1831. 
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their  own  beer,  and  that  now  they  never  do  it, 
that  formerly  they  ate  meat,  cheese,  butter,  and 
bread,  and  they  now  live  almost  wholly  on 
potatoes,  which  they  carry  cold  to  the  fields 
when  at  work  there." 

That  was  proved  on  the  Special  Commissiou 
trials  since  this  was  stated  by  the  member 
for  Wiltshire,  before  a  committee  of  the 
House  of  Commons.  I  stated  only  that 
proved  before  committees  of  the  House  of 
Uommons : — 

*'  That  the  honest  hard-working  labourer  is 
not  allowed  more  than  about  half  as  much 
food  as  is  allowed  the  convicted  felons  in  the 
jails  and  hulks.  That  it  has  been  proved 
before  the  said  committees  that  the  labourers 
commit  crimes  in  order  to  get  fed  and  clothed 
as  well  as  the  convicts  are  fed  and  clothed.  That 
the  magistrates  of  Warwickshire  have  declared 
in  resolutions  at  their  quarter  sessions,  that  the 
labourers  commit  crimes  in  order  to  get  into 
jail,  the  jail  being  a  more  happy  place  than 
their  own  homes.  That  it  has  been  proved 
before  the  said  committees,  that  the  young 
women  are  now-a-days  aimopt  all  pregnant 
before  marriage,  owing  to  fathers  and  8iem- 
selves  being  too  poor  to  pay  the  expenses  of  the 
wedding.''  (A  parson  they  could  not  get.)  **  That 
it  has  been  proved  before  the  said  committees, 
that  the  labourers,  having  an  assistant  overseer 
for  a  driver,  are  compelled  to  draw  carts  and 
waggons  like  beasts  of  burden,  and  that  it  has 
long  been  a  general  practice  to  put  them  up  at 
auction,  and  to  seJl  them  for  certain  lengths  of 
time,  as  is  the  custom  with  regard  to  the  negroes 
in  the  slave  colonies.  That  all  these  things  have 
been  proved  to  committees  of  the  House  of 
Commons,  and  that  no  remedy  for  the  disgrace- 
ful evil,  for  such  crying  injustice  and  cruelty  has 
ever  bc^  adopted  or  proposed  in  either  House 
of  Parliament." 

Now,  gentlemen,  the  cruelties  that  the 
hired  overseers  have  committed  upon 
these  people  all  over  the  country  are 
beyond  belief.  You,  gentlemen,  who  live 
here,  if  you  were  at  the  head  of  your 
parish,  would  never  permit  such  things  to 
oe  mentioned  to  you.  You  have  no  idea 
of  the  cruelties  of  the  magistrates  and 
hired  overseers,  and  bullving  farmers — 
those  that  are  bullying ;  I  do  not  mean  to 
charge  all,  for  I  have  many  farmers  pre- 
6ent  in  Court  who  would  not  do  so ;  but  I 
mean  those  farmers  who  are  bullying  at 
Ninfield  in  Sussex.  The  AUomey-Oeneral 
has  imposed  this  upon  me  by  his  state- 
ment that  the  labourers  are  treated  with 
humanity.  They  have  two  hired  overseers, 
who  are  supposed  always  to  treat  the  poor 
with  great  humanity.  At  Ninfield,  aoout 
Eight  miles  from  Battle,there  was  a  woman 
and  her  two  daughters.  I  suppose  a  good 
manjr  instances  might  be  citeo,  but  1  am 
certain  about  this.  The  husband  had  been 
transported  for  poaching,  or  under  the 
Excise  laws,  which  are  productive  of  a  vast 
deal  more  cruelty  than  those  of  the  Inqui- 


sition of  Spain  could  ever  produce.  He 
had  been  transported  under  the  Excise 
laws.  The  vridow,  or  woman,  was  left  with 
two  daughters.  The  two  daughters  were 
compelled,  in  consequence  of  want,  to  go 
and  ask  relief  of  the  parish.  There  was  a 
hired  overseer,  a  Stwrges  B(ywme*8  overseer, 
at  Ninfield,  and  they  were  to  go  into  the 
workhouse  under  this  overseer.  The  first 
thing  he  did  to  these  two  young  women 
was  to  get  some  stout  fellows  to  assist  to 
pull  the  young  women  upon  the  floor,  and 
with  a  pair  of  shears  cut  off  Uieir  long  hair 
from  their  heads.  Gentlemen,  some  of 
you  have  daughters ;  if  you  have  not  jqvl 
may  have.  We  are  all  liable  to  fall  mto 
distress.  We  are  all  liable  to  fall  into  a 
state  of  necessity.  We  are  all  liable  to  be 
compelled  to  ask  relief.  Every  one  of  us 
is  liable,  under  some  untowiurd  circum- 
stance or  other,  to  be  brought  to  a  state 
to  go  to  an  overseer.  The  humane  law  of 
England  provided  that  the  overseer  should 
be  a  native  of  the  parish,  and  laid  it  down 
that  he  should  be  a  respectable  person, 
that  he  should  be  a  man  with  the  common 
feelings  of  humanity.  These  new  and 
terrible  laws  of  Stwrgea  Bourne^  which  will 
never  suffer  peace  to  exist  in  England  so 
long  as  they  exist — ^those  new  and  terrible 
laws,  which  were  the  cause  of  more  than 
nine-tenths  of  the  disturbances  the  last 
winter,  and  will  bo  the  cause  of  increased 
disturbances  next  winter  if  they  are  not 
repealed — those  Acts  sweep  away  the 
regular  overseer,  take  from  the  magistrates 
the  power  of  granting  relief,  appoint  a 
select  vestry.  And  the  way  to  administer 
the  affair  b  this,  to  get  an  overseer  who 
may  be  a  Jew,  or  a  Negro,  or  a  Swiss,  to 

Cut  over  these  people,  some  of  whom  have 
een  paying  poor  s  rates.  Well,  just  in 
this  wav  this  fellow  and  his  assistants 
seized  tnese  two  young  women,  dragged 
them  down  on  the  floor,  cut  their  ^ir 
off  their  heads  with  their  shears,  and  then 
put  upon  them  a  disgraceful  badge.  There 
IS  always  a  decency  about  a  coarse  cloth ; 
but  they  put  a  badge  on  the  cloth,  and 
with  that  badge  on  their  shoulder  com- 
pelled them  to  goto  church  on  the  Sunday, 
or  to  turn  out  to  be  starved,  so  that  he  left 
them  with  this  degradation  upon  them,  or 
else  to  turn  out  to  be  prostitutes  and 
thieves ;  and  yet  we  have  severe  laws  for 
punishing  thetc  and  severe  laws  for  punish- 
mg  prostitution. 

uentlemen,  of  these  hired  overseers  I 
have  spoken  in  this  petition*  Besides 
this,  there  is  a  cruel  and  abominable 
practice  of  which  I  could  bring  a  thousand 
instances,  that  they  put  the  wives  in  one 
apartment,  and  whether  they  have  hus- 
bands out  of  the  workhouse  or  in  the 
house,  they  never  snffer  them  to  speak  to 
their  husbands  bat  in  the  presence  of  the 
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overseer.  Such  dep:radation  as  that  is 
})raeUsed.  Those  wlio  will  not  believe 
my  toii^uc  should  live  in  the  country, 
where  that  is  practised.  I  would  sooner 
quit  iny  country  for  ever, — though  not 
for  fear,  as  the  country  people  say,  of  the 
Greijtt,  and  the  La  mis,  and  the  Broughams, 
and  the  Itussclh,  and  I  have  said  so  a 
hundred  times  over, — than  remain  and 
witness  these  things,  and,  by  allowing  my 
tongue  to  be  silent  and  mv  pen  to  be  idle, 
silently  sanction  them.  I  would  not  own 
for  my  countryman  a  man  who  would 
quietly  submit  to  it.  That  is  the  cause 
of  fault  being  found  with  my  writings, 
that  some  men  are  intereHtcd  in  keeping 
up  this  state  of  things.  What  have  I  said 
on  this  subject  ?  : — 

*'  That  of  all  the  crimes  (this  is  addressed  to 
the  lords)  mentioned  in  Holy  Writ  no  one,  with 
the  sole  exception  of  wilful  murder,  is  so  strictly 
forhidden  and  so  awfully  sentenced  as  that  of 
robbing  the  labourer  of  his  due  share  of  the 
fruit  of  his  toil ;  that  God  forbids  iis  even  to 
*  muzzle  the  ox  as  he  treadeth  out  the  corn  ; ' 
that  he  commands  us  *uot  to  turn  aside  the 
poor  in  the  prate  from  bis  right ;  *  that  he  com- 
mands us  to  supply  our  labourers  liberally  and 
cheerfully  *  out  of  our  tlock,  out  of  our  flour,  and 
out  of  our  wine  press  ;  *  that  he  commands  us 
*not  to  harden  our  hearts,  or  shut  our  hand 
against  our  poorer  brethren  ; '  that  he  has 
promised  us  blessings  if  we  obey  him  in  these 
thinirs,  and  that  in  case  of  disobedience  he  has 
told  us  that  the  land  we  inhabit  shall  tremble, 
that  our  feasting  shall  be  turned  into  mourning 
and  our  songs  into  lamentations. **(**) 

Just  as  it  has  been,  gentlemen;  to 
which  I  might  have  added,  and  really, 
gentlemen,  as  I  was  accused  of  being  a 
prophet,  I  may  add  it  now, — the  prophecy 
of  St.  James.  If  poor  St.  James,  whom  the 
Koman  Catholics  call  the  poor  man's 
Apostle,  had  lived  in  these  times,  if  he 
had  had  the  misfortune  to  live  under  a 
Whig  Ministry  and  an  Attorney-General 
so  sharp  sighted  and  keen  as  that  I  have 
to  deal  with,  what  would  become  of  poor 
St.  James?  He  talked  about  fires  too. 
The  bishops,  by  the  bye,  would  not  have 
stood  a  very  good  chance,  for  they  said  in 
his  days,  **  which  say  to  the  seers  See 
not;  and  to  the  prophets  Prophecy  not 
unto  us  right  things,  speak  unto  us  smooth 
things,  prophecy  deceits."  The  conse- 
quence was  that  evil  came  upon  them. 
The  Scripture  tells  us  their  own  wall  was 
nndermined  at  the  foundation.  It  fell 
upon  them.  But  I  do  not  offer  my  advice 
to  the  Whig  Government,  but  to  tell  them 
this:  if  they  do  not  repeal  the  Sturges 
Bourne  code,  if  they  do  not  abolish  the 


(a)  Petition  to  the  House  of  Commons, 
Dec.  4,  1880.  Weekly  Political  Begister,  11th 
Dec.  1830. 


Game  Laws  as  the  noble  Lord  on  the 
bench  has  done  without  law,  it  is  my 
opinion,  and  the  opinion  of  the  farmers 
and  landowners  in  the  country,  that  the 
probability  in  my  own  opinion  is  that, 
and  in  the  opinion  of  the  best  informed 
men  in  the  country  is  that  there  will  be 
more  dreadful  scenes  next  winter  than 
those  last  winter,  and  acts  of  a  much 
more  destructive  character  and  not  sa 
easily  detected.     St.  James  says : — 

"  Go  to,  now,  ye  rich  men,  weep  and  howl  for 
your  miseries  that  shall  come  upon  you.  Your 
riches  are  corrupted,  and  your  garments  are 
moth-eaten.  Your  gold  and  silver  is  cankered  ; 
and  the  rust  of  them  shall  be  a  witness  against 
you,  and  shall  eat  your  flesh  as  it  were  fire.  Ve 
have  heaped  treasure  together  for  the  last  days. 
Behold  the  hire  of  the  labourers  who  have 
reaped  down  your  fields,  which  is  of  yon  kept 
back  by  fraud,  cricth :  and  the  cries  of  them  which 
have  reaped  are  entered  into  the  ears  of  the 
Lord  of  Sabaoth.  Ye  have  lived  in  pleasure  on 
the  earth,  and  been  wanton  ;  ye  have  nourished 
your  hearts  as  in  the  day  of  slaughter.  Ye  have 
condemned  and  killed  the  just;  and  he  doth  not 
resist  you." 

That,  gentlemen,  I  should  have  said  to 

the  lords  if  I  had  thought  of  it  at  the 

time. 

Now  I  will  proceed  with  the  petition : — 

**  That  your  humble  petitioner  begs  further 

to  represent " 

The  Attorjicy 'General  thought  he  had 
found  out  something  in  this  article  to  in- 
cite the  labourers  to  make  fires  and  make 
the  farmers,  and  their  people,  and  their 
wives  dreadfully  unhappy,  I  having  no 
intimate  friends  by  the  bye  but  farmers. 
He  very  cursorily  slips  over  this  petition 
to  the  Lords — 

"  That  your  humble  petitioner  begs  leave 
further  to  represent  that  it  has  not,  generally 
speaking,  being  owing  to  ii^ustice  and  cruelty 
in  the  farmers  and  other  immediate  employers 
that  the  working  people  have  been  thus  un- 
justly and  cruelly  treated ;  that  the  employers, 
and  especially  the  farmers,  have  by  the  burden 
of  taxation,  direct  and  indirect,  been  rendered 
unable  to  give  to  the  labourers  a  sufBciency  in 
wages  to  supply  them  with  even  the  bare  neces- 
saries of  hfe,  these  necessaries  being  taxed  to  an 
enormous  degree." 

Gentlemen,  there  is  my  charge.  You 
must  see  clearly  that,  if  it  had  contrived 
and  intended  to  set  the  labourers  to  light 
more  fires,  to  do  more  mischief,  I  should 
not  have  written  this  part  as  to  the  mis- 
chief to  the  farmers.  And  here  this  is  in 
this  same  paper  telling  them  **  that  it  has 
not,  generally  speaking,  been  owing  to  in- 
justice and  cruelty  in  the  farmers  and 
other  immediate  employers  that  the  work- 
ing people  have  been  thus  ui\juBtl^  and 
oruefiy  treated,"  but  owing;  to  their  in- 
ability, the  tax  gatherer  coming  and  taking 
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so  much  away  from  Ihem,  the  tithe  owner 
taking  so  much  from  them,  that  they  had 
not  the  means  of  giving  them  a  suflSciency 
of  labour.  Now,  gentlemen,  I  put  it  to 
you,  as  honest  men,  is  it  possible  for  you 
to  believe  that  if  my  intention  had  been 
that  which  is  charged,  I  should  have  made 
use  of  those  words,  and  defended  the 
farmers  against  the  labourers  in  that  very 
same  article,  for  the  petition  is  appended 
to  it,  and  that  is  material  for  you  to  attend 
to,  which  the  Attorney-General  took  care 
not  to  observe  in  page  947.  He  picks  out  of 
937  something.  Then  I  come  to  this,  as  I 
am  reading  on:  Is  not  the  state  of  the 
labourer,  that  which  I  have  described  in 
the  following  petition  to  the  two  Houses 
of  Parliament  P  1  point  this  out  as  a  i)art  I 
of  the  article,  and  at  the  close  of  the  article  I 
Isay : — 

"  The  petition  which  I  insert  below  was  pre- 
sented to  the  House  of  Lords  by  Lord  Kiny,  and 
to  the  House  of  Commons  by  Sir  William 
Ingilby." 

Therefore  they  are  to  read  this  at  the 
same  time  unless  they  have  Whic  spec- 
tacles on,  or  Whig  eyes.  The  labourers 
have  not  Whig  eyes ;  they  have  good 
honest  eyes.  Therefore  they  will  read  the 
whole.  Is  it  possible  to  believe  that  I 
could  have  said  this  to  them,  to  tell  them 
that  it  was  not  the  fault  of  the  farmers, 
while  I  wished  them  to  destroy  their  stacks. 
If  you  saw  a  person  going  up  to  the  house 
to  set  fire  to  the  buildings  and  stacks,  if 
you  saw  a  man  running  up  to  him  and 
saying,  **  It  is  not  the  farmer's  fault  you  do 
not  get  plenty  of  wages.  It  does  not  arise 
from  the  conduct  ^of  the  farmers  but  the 
tax  gatherer.  He  comes  and  takes  from 
the  farmer  what  he  ought  to  have  to  give 
you,  and  the  parson  comes  and  takes  what 
remains."  Is  that  inciting  him  against  the 
farmers  P  No,  to  be  sure  not ;  it  is  taking 
the  part  of  the  farmers,  and  int<ended  to 
prevent  their  committing  violence  on  the 
farmers. 

But,  gentlemen,  there  is  still  something 
else  in  another  part  of  the  article,  the 
very  same  identical  article.  I  refer  to  the 
circular  letter  of  Lord  Melbourne,(a) 
You  will  observe  that  this  is  charged  to 
be  an  incitement  to  the  labourers  to 
commit  further  acts  of  violence.  If  you 
turn  to  page  944  of  this  same  paper  you 
will  find  that  I  say  this  : 

**Lord  Melbourne's  circular  to  the  magi- 
strates (in  another  part  of  this  "Register  ")  most 
judiciously  contains  an  expression  of  the  opinion 
of  the  Government  that  the  labourers  have  for 
some  years  past  greatly  and  unjustly  suffered.  (6) 

(a)  Bated  Nov.  8,  1830. 
(6)  "  Her  Majesty's  Government  feel  deeply 
for  the  sufferings  and  privations  which  4iave  of 


I  regard  these  words  as  of  more  value  than  all 
the  menaces  in  the  worlds  and  I  regard  them 
too  as  an  earnest  of  mercifulness  in  the  Govern- 
ment; for  with  this  acknowledgment  on  their 
lips,  how  are  they  to  shed  the  blood  of  these 
men  or  snatch  them  for  ever  from  all  that  makes 
life  worth  having." 

Now  then,  gentlemen,  I  point  this  out 
to  the  labourers :  Hear  what  his  Lordship 
says.      Eead  this,  a  document    from  the 
Government  itself.    I  say  that  that  docu- 
ment is  conciliatory — that  document  gives 
me  great  satisfaction.    I  have  taken  the 
only  kind  expression  this  Whig  Govern- 
ment has  ever  made  use  of  towards  the 
people  since  they  came  into  contact  with 
them — since    thev    crammed    themselves 
into    place;    I    have    selected    this    and 
pointed   this    out    to    the    labourers    to 
mollify  the  rage  in  which  they  were  at 
this  time.     I  should  have  inserted  Lord 
Melboume*8  circular    perhaps    because  it 
formed  part  of  the  news  of  the  day,  but  I 
should  not  have  alluded  to  it  but  that  I 
wished  it  to  produce  its  eflTect  upon  the 
people.     What  effect  should  it  produce  P 
That  of    producing    confidence    in    the 
Government,  and  the  effect  of   waiting 
for   measures  which   Government  might 
devise  for    their   relief— it    must    be  to 
produce   that    effect.      I  shall  presently 
show  you  the  monstrous  malignity  of  the 
prosecution,  when  I  come  to  other  parts 
of  the  '* Register'*  from  those  which  Mr. 
O^rneyoind  the  Attorney*  General  h&ve  not 
seen,   x  ou  will  be  surprised  when  you  come 
to  read  another  part  of  the   **  Register,** 
which  his  Lordship  will  tell  you  to  lay 
stress  upon — their  sharp  eyes  never  saw 
this.     mr.  Guniey  tells  you  to  read  from 
the  "  Registei'**  in  every  other  place,  but 
not  that  part  where  the  labourers  were  per- 
suaded not  to  commit  fires,  and  it  is  shown 
to  be  the  interest  of  all  to  detect  them. 
But,  gentlemen,  what  is  the  effect  to  be 
expected   from    this     prosecution  P      My 
'*  Register"  will  become  more  popular;  this 
prosecution  will  cause  it  to  be  read  by 
nundi'eds  and  thousands  who  would  not 
have  read  it  bat  for  this  malignant  prose- 
cution. 

Gentlemen,  what  is  the  tenor  of  this? 
What  was  it  written  forP  That  the 
Attorney- General  has  not  attempted  to 
describe.  He  says,  with  the  most  curious 
chicanery  that  ever  was  played  off  in  this 
world — the  indictment  says,  it  begins : 
*'  Rural  War."  Rural  War !  WTiy,  such  a 
thing,  gentlemen,  never  was  in  this  whole 
world.  Suppose  one  was  to  receive  a 
paper;  how  is  it  printed— "  Rural  War." 
Let   us  not    draw    an    inference  to  the 


late  years  pressed,  and  still  continue  to  press, 
severely  upon  the  labouring  classes  of  the  com- 
munity." 
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injustice  of  persons ;  let  us  go  on  to  some- 
thing else.  You  will  say,  there  is  roguery 
here,  or  folly,  such  as  was  never  witnessed 
in  the  whole  world.  Grentlemen,  there  was 
a  heading  used  by  the  '*  Morning  Chronicle.** 
They  called  it  **  The  Western  Campaign," 
alluding  to  Jeffreys^  campaign  in  the  reign 
of  James  the  Second.  I  did  no  such  thing.  I 
gave  it  that  general  title  given  by  almost  all 
the  newspapers.  And  tho  Attorney -Geyieral 
found  something  exceedingly  suspicious  in 
that :  *'  Rural  \\  ar.  Special  Commissions. '* 
Kural  War — Aye !  But  it  was  "  Rural  War. 
Special  Commissions."  This  article  was 
about  the  Special  Commission  at  Win- 
chester. The  feelings  of  the  people  I 
have  given  you,  and  then  I  come  to  say 
sometliing  about  the  Special  Commissions. 
If  you  take  the  paper,  there  is  not  a  man 
of  you  but  will  see  that  the  great  object  of 
the  paper  was  to  save  the  lives  of  the  men 
that  the  Special  Commissions  were  about 
to  try.  It  was  to  soften  the  monster,  the 
"  TimeSy**  alwavs  keen  with  blood  on  its 
nose,  who  justified  the  prosecution  of  the 
Protestants  at  Nismes,  and  called  for  the 
blood  of  the  poor  sailor,  Ca8hman,{a)  and 
never  satisfied  unless  the  law  was  most 
rigorously  enforced,  whatever  the  circum- 
stances of  mitigation.  Gentlemen,  here 
they  seem  to  have  put  out  the  feelers  for  a 
Special  Commission.  The  '*  Times  **  called 
for  it,  and  in  a  few  days  forth  they  sprang 
Trom  the  feelers  and  all  the  preparations 
and  all  the  particulars  I  had  heard — from 
the  harsh  expressions  made  use  of  by  one 
of  the  present  Lords  of  the  Treasury — I 
anticipated  a  great  shedding  of  blood; 
and  feeling  a  great  attachment  to  the 
labourers,  which  those  who  know  me 
know  I  have  always  had,  I  was  extremely 
anxious  their  blood  should  not  be  shed. 
Bead  that  article,  gentlemen,  and  you  will 
see  it  was  written  for  the  express  purpose 
and  the  sole  purpose  of  preventing  Special 
Commissions, — preventmg  the  unneces- 
sary shedding  of  the  blood  of  those  men. 
Now  keep  that  in  view,  because  if  you  find 
the  article  to  have  that  object,  and  you  are 
sincere  in  wishing  the  blood  of  those  men 
not  to  be  shod,  and  it  would  be  perfectly 
useless  not  to  believe  me  sincere  in  that 
wish— can  you  believe,  then,  that  I  wrote 
an  article  to  incite  them  to  commit  further 
outrages?  It  was  an  address  to  the 
Ministers  I  was  pleading  with  for  the 
labourers,  an  appeal  to  their  humanity, 
an  appeal  to  tneir  lenity.  I  flattered 
them,  I  coaxed  them,  I  did  everything  I 
could  to  soften  them ;  I  took  the  license 
that  Paley  himself  does  to  tell  them  lies  in 
order  to  make  them  desist  from  shedding 
blood.  I  was  not  strong  enough  to  prevail, 
but  I  did   everything  I  cordd,  and  that 

(a)  See  I.  St  Tr.  N.S.  882  n. 


was  the  reason  they  were  angry.  I  invited 
the  people  to  petition  for  their  lives.  I 
invited  the  people  of  Newcastle,  of  Man- 
chester, and  the  noble  city  of  London, 
and  the  noble  town  of  Birmingham,  to 
send  up  petitions,  thongh  the  Attorney^ 
Geyieral  was  reported  to  have  said  it  was 
impossible  to  extend  mercy  to  those  who 
set  fires;  forgetting  that  they  had  par- 
doned a  man  who  had  set  five  fires,  and 
that  they  were  going  to  execute  a  man 
who  had  set  no  fires  at  all.  Grentlemen, 
that  was  the  object,  and  I  must  beg  yon 
to  give  me  your  attention  while  I  state 
what  it  was. 

Gentlemen,  the  Attorney' General  has 
picked  out  what  he  liked.  I  will  read 
what  I  have  said  about  the  Special  Com- 
missions after  the  *'  but "  article.  I  had 
been  speaking  before  of  the  state  of  the 
country. 

"But  coining  now  to  the  Special  Commis- 
sioDs,  what  are  they  to  do  ?  Scott  Eldon 
say^  that  they  are  to  expound  the  law  to  the 
ignorant  people  (*  in  words  of  blood — they  did 
expound  it  in  words  of  blood,')  and  indeed  it 
may  want  expounding,  if  it  be  the  law  of 
George  4, '  the  mild  and  benevolent  QeoTge  4,*  it 
will  require  a  long  deal  to  prove  the  mUdness  of 
it,  as  well  as  to  explain  its  meaning.  If  the 
judges  go  to  put  new  lanis  into  execution, 
those  death- dealing  laws  which  were  the  work 
of  the  mild  reign  of  George  4,  whose  history 
when  I  have  completed  it  will  show  what  impu- 
dent liars  the  eulogists  of  this  reign  and  regency 
arc,  it  will  require  a  great  deal.  But  will  these 
Ministers  shed  blood  f  That  is  the  question. 
Will  they  enforce  the  new  laws  against  the 
labourers  ?  Will  they  shed  the  blood  of  men 
made  desperate  by  starvation  I  Will  they  shed 
the  blood  of  men  who  saw  their  children  dying 
for  want  of  food  ?  I  hope,  and  I  will  not  only 
hope,  but  believe,  that  they  will  not."(a) 

Now,  gentlemen,  mark  this. 

'*  They  are  not  a  fierce  crew  of  hard  lawyers, 
such  as  we  have  seen  in  power  before.  The 
chief,**  (Lord  Grey)  "  is  a  mild  and  kind  man, 
very  fond  of  his  own  family,  and  who  is  likely 
to  make  the  case  of  the  labourers  his  own. 
There  is  one  man,  who  is  in  what  is  called  the 
Cabinet,  that  I  do  not  like,  but  his  office  gives 
him  little  weight  But  indeed  the  whole  afikir 
must  rest  on  Lord  Grey,  and  I  have,  as  to  thit 
matter  in  particular,  great  reliance  on  his 
humane  disposition.  The  only  charge  against 
him  is  that  he  is  haughty,  and  this  charge 
runs  through  the  French,  as  well  as  the  Eofflish 
papers.  I  once  had  occasion  to  wait  on  Lord 
Grey.  I  asked  leave  to  do  it ;  he  very  politely 
gave  his  consent  It  was  just  before  I  fled  to 
Long  Island,  to  avoid  Sidmouth  s  and  Castle- 
rcagh's,  and  Scott  Eldon's  dungeons.  He  re- 
ceived me  in  the  most  obliging  manner,  and 
conversed   with    me  a  long    while,  with   the 


(a)  Weekfy   Political   Begister,  11th    Dec. 
1880,  p.  989. 
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greatest  af&tbilit j.  So  that  as  fiur  as  mj  knoTr* 
ledge  of  him  goes,  this  charge  is  not  well 
founded.  Then  though  Lord  Melhoume  did 
take  part  against  us  in  1817,  he  is  not  a  ferocious 
fellow;  he  is  a  good>tempered  man,  and  not 
inclined  to  he  bloody.  There  is  Lord  Holland, 
who  never  gave  his  consent  to  an  act  of 
cruelty,  and  there  is  Lord  Althorp  too,  who 
has  never  dipped  his  hands  in  blood,  nor 
crammed  victims  into  the  dungeons,  and  the 
Lord  Chancellor,  with  all  his  half  Scotch 
crotchets,  has,  at  any  rate,  no  blood  about  him. 
These  are  the  principle  men,  and  therefore,  I 
hope  that  we  shall  see  no  blood  spilled  upon  this 
occasion,  though  the  stock  jobbers  and  Jews 
(through  their  organ  the  bloody  old  **  Times  ") 
are  cauing  aloud  for  blood.  The  acts  committed 
by  the  labourers  " 

Then  there  is  a  passage  which  the 
Attorney 'Oeneral  read  to  you,  I  will  not 
boast  of— the  labourers  were  not  affected 
with  this  worst  of  crimes. 

"  But,  short  of  death,  how  great,  merciful  God, 
have  been  the  sufferings  of  the  labourers  and 
their  fiimilies !  And  is  not  the  parish  allowance 
slow  starvation?  Has  not  this  been  proved 
over  and  over  again  before  the  Committees  of 
the  House  of  Conm>on8  ?  Has  it  not  been 
proved  before  those  Committees,  that  the 
allowance  for  a  man  at  work  has  not  been 
one-half  of  what  is  allowed  to  the  felons  in 
the  jails ;  has  it  not  been  proved  before  those 
Committees  that  a  working  man,  his  wife  and 
three  children,  are  allowed  less  to  live  on 
than  is  paid  to  one  common  foot  soldier,  who 
has  clothing,  fuel,  and  lodging  into  the  bar- 
gain, which  the  labourer  and  his  fiunily  have 
not?  Is  not  the  state  of  the  labourers  that 
which  I  have  described  in  the  following  petition 
to  the  two  Houses  of  Parliament,  and  if  this 
be  their  horrible  state,  will  this  Ministry  shed 
their  blood?  No,  I  fear  not  to  assert  that 
they  will  not  shed  their  blood,  let  the  hell 
hounds  of  loan  jobbers  and  Jews  cry  for  blood 
as  long  as  the^  may.  The  bloody  old  '*  Times  '* 
newspaper,  which  is  the  organ,  and  perhaps  in 
great  part  the  property,  of  this  hellish  crew, 
says  that  *  the  labourers  are  starvina,  and  that 
they  have  been  cruelly  oppressed,  but  that 
some  of  them  most  be  made  to  suffer  the 
severest  penalty  of  the  law.'  So  that  this 
bloody  crew  would  have  men  put  to  death  for 
using  the  only  means  left  them  to  save  them- 
selves from  starvation." 

Gentlemen,  you  will  read  this  oyer  when 
YOU  retire,  and  I  am  certain  you  cannot 
believe  that  I  did  not  wish  to  save  their 
liyes.  It  is  impossible  for  you  to  belieye 
that  I  did  not  wish  to  save  their  lives, 
and  if  you  believe  that  I  did  wish  to  save 
their  lives  it  is  impossible  for  you  to  be- 
Meve  that  I  wrote  the  other  part  of  l^e 
article  to  get  them  to  commit  more  crimes, 
which  would  render  it  impossible  for  their 
lives  to  be  saved. 

Thus,  gentlemen,  I  dispose  of  this 
article,  and  I  am  quite  certain  that  if  you 
look  at  the  whole,  you  cannot  believe  that 


I  had  any  such  intention.  If  you  look  at 
the  whole  of  the  article,  it  is  impossible 
you  can  come  to  any  such  conclusion, 
that  it  was  my  deliberate  intention  to  make 
the  labourers,  who  had  done  wrong,  do  the 
same  again.  It  is  that  intention  you  are 
to  find.  It  is  that  intention  you  are  to 
consider  as  proved  by  evidence.  If  it  is 
not  proved  that  I  am  guilty  of  that  inten- 
tion, you  must  pronounce  your  sentence  of 
not  guilty.  I  am  awarothat  in  pronouncing 
that,  you  pronounce  a  sentence  of  guilty 
on  the  Whig  Government.  I  am  aware  of 
that,  but  that  is  not  all,  nor  anything  like 
all.    Such  as  it  is,  however,  the  article 

ria  by  itself.  Gentlemen,  you  are  aware 
am  not  prosecuted  for  writing  this 
article.  The  Attorney-  General  has  brought 
you  no  evidence  that  I  wrote  it,  but  that  I 
published  it.  I  am  guilty  of  the  heinous 
offence  of  publishing  it;  he  ascribed  it 
to  me;  he  took  for  granted,  and  wants 
you  to  take  for  granted,  that  I  wrote  it. 
I  know  I  am  legally  answerable  for 
publishing  it;  but  it  is  che  publishing, 
you  observe,  which  is  charged.  You 
are  also  to  take,  and  his  Lordship  will 
tell  you  you  are  to  take,  the  whole  of 
the  thing  together ;  the  whole  of  it  from 
the  first  page  to  the  last ;  and  why  P  Be- 
cause it  is  to  be  presumed  that  if  a 
labourer  read  the  first  pai*t  he  would 
read  the  last.  If  then  I  nave  found  in 
some  other  part  of  the  same  "  Begister,*' 
something  i£&t  proves  the  AtUyrney-Qene- 
raVs  accusations  against  me  to  be  false, 
you  are  to  dismiss  this  charge,  notwith- 
standing the  noise  he  has  made  about 
it,  and  the  manner  in  which  he  has  tried 
to  bewilder  your  minds.  Gentlemen,  I 
will  give  the  Attomey-Ckneral  something 
that  will  give  him  a  great  deal  of  plea- 
sure and  Mr,  Oumey  too;  if  you  will 
turn  to  page  980,  there  is  this  which 
is  in  the  same  paper.  Mr,  Oumey  never 
saw  this  nor  the  Altomey-Oenerdl  neither. 
**  Gentlemen,  yeomen,  farmers,  labourers, 
awake  from  your  trance !  The  enemies  of 
Endand  are  at  iTork  actively  to  ruin  us.  Hordes 
of  Frenchmen  are  employed  in  doing  the  deeds 
of  incendiaries  and  exciting  to  acts  of  tumult. (a) 


(a)  «  Gentlemen,  no  doubt  <then  there  exists  a 
formidable  conspiracy.  But,  as  yet,  I  do  not 
believe  we  have  got  a  trace  of  it.  We  cer- 
tainly had  not  when  I  quitted  office,  and  I 
do  not  believe  the  King's  present  servants 
have.  I  am  inclined  to  think  that  the  opera- 
tions of  the  conspirators  in  this  country  are 
conducted  b^  En^hmen,  but  that  the  original 
focus  is  Pans.  We  have  unfortunately  in  this 
country  a  very  numerous  class  of  men,  well 
educated,  who  have  no  means  of  snbeistence, 
and  who  have  no  employment.  These  are  the 
gentlemen  who  go  about  in  gigs.  Ton  will 
ask  how  are  these  men  subsisted?  how 
are  the  gigs,  &c.  paid  for?    I  answer  that  I 
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The  glories  of  Eu*rland  achieved  against 
Bnonaitarte  rankle  in  the  minds  of  Frenchmen. 
The  independence  of  Europe  achieved  at 
Waiiiloo  they  cannot  forjrive  ;  and  they  are 
gtriviug  by  every  art  and  deception  to  ruin 
England,  and  again  becomes  masters  of  the 
world.  The  fires  of  Normandy  are  revived 
in  Kent,  are  sprcadinjr  to  Sussex  and  Surrey, 
and  far  and  wide,  till  general  distress  shall 
destrov  all  confidence,  and  the  power  of  Bri- 
tain shall  be  at  an  end.  Englishmen  I  Unite 
heart  and  hand,  and  discover  and  bring  to 
punishment  these  incendiarie8."(a) 

Strong  inducement  to  set  fires  to  be 
sure,  a  very  strong  inducement  to  set  fires 
to  be  sure.  Mr.  Giirney  will  say  then, 
Aye,  but  he  does  not  mean  that.  But  then 
how  do  you  know  his  mind  but  by  what 
he  says. 

*•  Let  us  be  true  to  ourselves  and  our  dangers 
will  pass  away.  Our  King  and  our  Parliament 
will  remove  all  real  grievances,  if  peace  and 
confidenee  be  restored." 

I  speak  more  respectfully  of  Parliament 
than  the  ''Times"  does.  I  do  not  call 
them  "lacqueys ;"  hired  lacqueys  sent  there 
to  pick  people's  pockets  for  their  employers. 
I  tell  them  to  have  confidence  and  wait 
and  see  what  Parliament  will  do. 

"  Let  us  be  true  to  ourselves  and  our  dangers 
will  pass  away.  Our  King  and  our  Parliament 
will  remove  all  real  grievances  if  peace  and 
confidence  be  restored." 

My  Lord  Blandford,  I  sec,  looks  at  me 
YQry  hard.  He  cannot  think  how  this  can 
have  any  connexion  with  the  fires  for  the 
life  of  him. 

"  If  divisions  and  disturbances  continue,  time 
and  thought  must  be  applied  to  their  removal. 
The  worst  foes  are  ever  those  of  onr  own  house- 
hold.    Be  peaceful,  watchful,  and  united." 

Will  they  shut  that  window,  my  Lord  P 
They  will  send  me  out  dead  if  the  Atiomey- 
Gcnei-al  does  not  do  so. 

Lord  Tenterden  :  Which  window  ofi*end8 
you  ? 

Defendant :  If  your  Lordship  will  allow 
me  to  keep  my  hat  on. 

Lord  Tenteilden  :  No,  I  cannot  do  that. 
I  will  order  any  window  which  off  ends  you 
to  be  shut. 


know  that  the  Societi  Propagande  at  Paris 
had  at  its  command  very  large  means  for  sub- 
scriptions all  over  Europe,  but  particularly 
from  the  revolutionary  bankers  in  France.  A  part 
of  their  means  is,  I  think,  now  applied  to  the  pur- 
poses of  corrupting  and  disturbing  the  country." 
-—Duke  of  Wellington  to  Lord  Malmesbury,  30th 
November  1830,  Despatches,  &c.  of  Duke  of 
Wellington,  7,  371.  See  also  Greville  Memoirs, 
2,  70.  and  Weekly  Political  Begister,  22nd 
Jan.  1831. 

(a)  Address  by  Viscount  Sydney  to  "  the  Men 
of  Kent."  Weekly  Political  Eegitier,  1 1th  Dec. 
1880. 


Defendant : 

**  This  England  never  did  nor  never  shall  lie 
at  the  foot  of  a  proud  conqueror  unless  she  first 
did  help  to  harm  herself.  France  will  assuredly 
gain  an  ascendancy  and  destroy  the  sinews  of 
oar  power,  if  we  are  not  united  among  ourselves.'* 

Keep  that  door  shut,  if  you  please.  Let 
those  who  are  in  remain  in,  and  those  who 
are  out  remain  out. 

Lord  Tenterden^  Station  an  officer  at 
that  door  to  keep  it  shut. 

Defendant : 

"  Shall  the  conquerors  of  the  Nile,  of  Tra- 
falgar, and  Waterloo,  be  tricked  and  mixed  by 
the  acts  and  deceits  of  Frenchmen  or  of  base 
Englishmen,  corrupt  and  infidel  ?  Forbid  it,  true 
hearted  Englishmen.  Put  down  the  mighty 
crimes  of  wicked  men;  let  confidence  and  friend- 
ship prevail  throughout  the  land.  Our  God  has 
been  gracious  to  us.  We  are  beyond  the  power 
of  all  enemies  except  we  encourage  them  by  our 
want  of  resolution  and  nnity.  Desolation  and 
destruction  await  us  very  shortly  if  the  deeds  of 
ravage  are  allowed  to  continue.  Let  every  true 
Englishman,  as  a  free  man,  think  it  his  duty  to 
bring  the  wretched  incendiaries  to  justice.  The 
people  at  large  are  of  all  classes  most  interested 
in  doing  so,  for  famine  and  misery  will 
assuredly  be  their  lot  if  they  are  not  put  down. 

A  mighty  inducement  to  commit  riots — 
mighty  inducement  to  break  down  houses 
and  knock  people  on  the  head — mighty 
inducement  to  divisions  in  tho  country  I 
Well,  but  the  Attorney- General  will  say, 
'*  Aye,  but  that  is  in  another  part  of  this 
paper."    Well,  what  then  P    It  is  under  the 
same  title  of  Rural  War,  as  the  deuce  would 
have  it — at  the  head  of  this  is"  Rural  War" 
also,  and  the  Attorney-Oeneral  represented 
me  as  introducing  this  by   means  of  the 
title  **  Rural  War"  prefixed  to  the  article 
before.    Oh,   says  ho,  he  means  here  to 
incite  them  to  open  rebellion  by  qualifying 
their  crime  and  calling  it  war.    That  is  to 
say,  you  are  engaged  in  war,  but  it  is  not 
to  bring  you  into  any  punishment  other 
than  that  of  prisoners  of  war.    You  are 
engaged  in  lawful  strife  that  is  according 
to  the  laws  of  war.    By  the  laws  of  nations, 
if  you  take  captives  they  will  be  exchanged. 
That  is  the  construction  he  put  upon  it,  as 
qualifying  the  crime  of  incendiarism,  so  as 
to  take  from  it  all  the  reprobation  due  to 
crime.     This  is  under  the  head  of  **  Rural 
War "  too.    I  will  turn  back  to  thepage 
where  there  is  the  head  ** Rural  War;" 
that  is  the  immediate  title  under  which 
this    is    published.    Mr.    Qum&y  hunted 
over  all  this.    I  was  observing  to  my  son, 
**  Ho  is  a  truffle  hunter.    He  can  hunt  np 
nothing  but   libels.    He  cannot  see  the 
thing  that  lies  upon  the  surface,  that  thing 
that  stares  him  in  the  face,  because  it  does 
not  make  for  his  case."    And  he  thought 
I  sbould  not  find  anything,  and  that  the 
writer  of  the  former  part  would  not  read 
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it.  But  this  is  not  written  by  me — his 
Lordship  will  tell  yon  that  is  nothing  to 
the  purpose.  But  it  is  published  by  me. 
Therefore  if  there  be  merit  in  the  one  case, 
there  is  in  the  other.  The  deuce  is  in  it  if 
this  is  not  much  more  calculated  to  cause 
fires  to  be  put  down  than  the  other  to  incite 
them.  "  Oh ,  this  is  of  a  different  character 
in  smaller  print,  it  is  not  everyone  but  only 
those  who  put  on  their  spectacles  and  read 
who  will  find  it."(tt)  ^  the  case  of  Ferry 
and  Lambert y  Lord  EUenborough,  who 
was  by  no  means  favourable  to  liberty, 
said,  if  it  belongs  to  the  same  subject,  the 
paper  is  receivable  and  applicable — that 
18  in  CarnpheWs  Reports  where  this  is 
published.  (S) 

Gentlemen,  it  is  not  for  the  Attorney- 
OenercU  to  say  that  part  only  was  my 
writing.  He  cannot  prove  that  it  was  not 
all  my  writing.  But  it  does  not  signify. 
I  published  that,  and  I  published  this  too, 
and  all  together  in  the  same  paper,  all  for 
one  shilling.  He  says  the  labourers  all 
over  the  country,  though  it  is  a  high  priced 
paper,  so  that  many  of  them  cannot  pur- 
chase it,  still  get  it ;  that  all  of  them  club 
together,  and  that  they  sit  in  great  societies 
and  read  it,  and  it  has  a  prodigious  effect. 
I  hope  in  God  it  has^-nothing  has  given 
me  more  delight  than  to  hear  him  say  that, 
for  I  suppose  his  spies  have  so  informed 
him.  Have  they  read  that  at  their  houses  P 
Then  I  hope  they  read  this  also  at  the 
conclusion  saying— 

"  Let  every  true  Bnglishman  as  a  free  man 
think  it  bis  duty  to  bring  the  wretched  incen- 
diaries to  justice." 

They  read  that  in  the  same  publication 
in  which  he  omitted  it.  If  he  nad  been  a 
candid  man,  if  he  had  been  a  real  lover  of 
the  liberty  of  the  press,  if  he  had  desired 
to  have  justice  done,  if  he  had  desired  you 
to  come  to  a  just  verdict,  he  would  have 
read  that,  if  he  had  not  been  a  Whig. 
Nothing  but  his  being  aWbig  would  have 
prevented  his  reading  that. 

There  is  another  remark  I  will  make ; 
who  wrote  this,  gentlemen,  and  what  do  I 
say  ?    Why,  I  say  this — 

"  Viscount  Sydney  has  issued  the  following 
address  to  the  men  of  Kent"(c) 

I  am  not  quite  certain  whether  Lord 
Sydney  sent  me  a  written  copy  or  not,  but 
I  have  a  written  copy  I  know.  I  thought 
it  of  importance,  and  I  inserted  it.  Oh ! 
Bays  he,  you  confuse  the  whole  thing.  Aye, 
faith,  it  is  a  lord  writes  this,  it  is  only  a 
lord.    Who  the  deuce  do  you  think  would 


(a)  The  address  of  Lord  Sydney  was  printed 
in  small  type  at  the  end  of  the  Weekly  Political 
Begister,  11th  Dec.  1880. 

(6)  H.  T.  Lambert  and  Perry,  2  Camp.  898. 

(c)  Weekly  Political  Begieter,  11th  Dec. 
1880. 


pay  any  attention  if  they  knew  it  was  not 
Mr.  Uobhett  who  wrote.  A  lord !  Nc 
indeed,  it  is  a  mere  farce.  No,  gentle- 
men, with  that  Bench  before  him  he  will 
not  say  that.  That  he  will  reserve  for 
Nottingham, (a)  if  he  ever  shows  his  face 
there  again  after  his  address.  I  judge  that 
he  will  reserve  it  in  case  he  should  go  over 
to  assist  my  Lord  Brougham's  brother 
when  he  stands  for  the  Borough, where  that 
gentleman  dealt  out  his  sarcasms  on  here- 
ditary wisdom  and  hereditair  talent.  He 
will  not  say  here.  It  is  only  Lord  Sydney. 
It  is  enough  to  make  one  turn  away  like 
the  vomiting  of  a  dog.  It  is  sufficient 
that  the  readers  of  my  publication  will 
read  it.  I  do  not  care  who  wrote  it.  I 
thought  it  a  very  spirited  thing,  and  very 
likely  to  have  a  good  effect,  and  it  was  a 
proper  thing,  and  I  inserted  it  on  the  very 
first  sight  of  it.  Now,  gentlemen,  say  in 
your  conscience,  do  you  believe  that  the 
man  that  inserted  and  published  that  to 
bring  down  reprobation  upon  the  conduct 
of  the  incendiaries,  that  called  upon  every- 
body as  their  bounden  duty  to  their 
country  and  to  themselves  to  detect  and 
bring  them  to  justice? — Do  you  believe 
that  the  man  who  published  that  could 
intend,  design,  and  contrive  by  the  very 
same  paper  to  cause  those  labourers  to  set 
more  fires  and  commit  more  acts  of 
atrocity?  I  know  you  cannot  say  that. 
You  will  scorn  from  this  moment  the 
ridiculous  and  base  imputation.  You  will 
say  there  is  something  malignant  at  the 
bottom  of  this.  Either  the  greatest  fool 
in  nature  must  have  been  the  man  who 
could  read  through  that  and  not  see  the 
intention  of  the  writer  of  that  whole  paper, 
or  he  must  have  been  the  most  malignant 
of  men  that  ever  God  made  ;  and  you  will 
then  bless  the  Almighty  for  having  so 
distributed  the  power  of  His  animals  that 
the  malignant  passions  are  not  united  with 
strength.  He  nas  given  the  viper  a  sting, 
and  to  the  horse  stren^h.  If  He  h^ 
given  to  the  horse  the  stmg  of  the  viper 
human  beines  would  not  have  been  able  to 
exist  on  the  face  of  the  earth.  If  He  had 
given  to  Whigs  the  strength  of  man,  the 
talent  of  man,  the  honesty  possessed  by 
thousands  in  England  and  by  many 
persons  in  this  Court,  if  He  had  given 
them  the  usual  intelligence,  the  usual 
understanding  of  men  in  general,  they 
would  have  made  this  country  worse  than 
any  other  country,  not  only  any  other 
country,  but  they  would  have  made  "it 
worse  even  than  Ireland  itself.  But  bless 
God,  He  has  given  them  a  feebleness  at 
tibe  same  time  that  He  has  given  them  a 
sting.    He  has  said,  Thou  art  poison,  thou 

(a)  Which  Sir  Thomas  Denman  represented 
in  Parliament. 
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art  wicked,  thou  art  detestable,  therefore 
shalt  thou  go  on  thy  belly  all  the  days  of 
thy  life.  That  is  what  He  has  said  to  the 
Whig  faction.  I  know  his  Lordship  will 
tell  you  you  are  to  read  this,  and  pay  great 
attention  to  it. 

Gentlemen,  so  much  for  the  article  itself. 
But  there  are  other  things,  gentlemen.    A 
great  part  of  the  wickedness  of  this  prose- 
cution consists  in  the  perfect  knowledge 
which  the  Ministry  have,  for  certainly  as 
they  are  informed  in  other  respects  they 
must  know,  though  they  are  perhaps  what 
the  French  call  home,  that  I  have  all  my 
lifetime,  at    least    ever  since  my  return 
from  America  the  first  time,  and  that  was 
thirty  years  ago,  wherever  I  was  placed  I 
have  always  been  endeavouring  to  better 
the  lot  of  those  who  raise  their  own  food 
and  make   their    own   clothing.     I  have 
been  a  hundred  times  applied  to  lately  to 
write,  and  many  things  I  have  written  for 
their  good,  and  if  I  have  been  misunder- 
stood ]  have  always  been  ready  to  explain. 
People  have  said,  Good  God,  what  does  he 
mean  about  these  labourers  ?     I  have  said 
we  will  never  have  content  till  they  are 
improved  in  condition.     The  Government 
know  that  my  writings  do  tend  in  efforts 
to  serve  them,  that  ten  or  twelve  years  ago 
I  wrote  a  book  called  *'  Cottage  Economy," 
to  teach  them   how  to  make  bread  and 
beer  and  other  things,  and  that  I  have 
written  the  *  *  Poor  Man's  Friend  "  to  show 
them  what  were  their  rights  and  to  get 
them    their    rights,    but    amongst   other 
things,  whenever  they  have  been  engaged 
in  riots  or  doing  damage  to  property,  I 
have  always  endeavoured  to  quiet  them. 
One  signal  instance  of  that  was  the  letter 
I  published    in    the  year  1816,  called   a 
letter  to  the  Luddites,  who  were  doing  mis- 
chief in  Nottinghamshire.    They  were  at 
the  time  in  a  state  of  great  riot,  destroying 
machines     for    making    stockings. (a)      1 
thought  they  were  acting  very  foolishly,  at 
all  events  I  knew  they  were  exposing  them- 
selves to  great  danger,  and  I  wrote  a  letter 
to  quiet  them.     1  wrote  in  the  most  kind 
and  conciliatory  language  to  induce  them 
to  cease  their  violence  and  to  respect  the 
property  of  their  employers.     Gentlemen, 
this  was  written  in  the  month  of  November 
1816.    It  is  very  important    for  you    to 
attend  to  facts  as  showing  my  motive  at 
this  time,  for  you  may  understand  I  may 
bring  anything  I  choose  of  my  writings, 
any  part  of  my  writings,  whether  exactly 
on  tne    same    subject    or    not.   If  those 
writings  tend  to  show  what  my  general 
disposition  in  regard  to  matters  like  these 
is,  it  may  tend  to  show  what  I  was  likely 
to  be  aiming  at  here,  and  that  I  did  not 


(a)  See  31  St  Tr.  959. 


intend  to  do  that  which  the  Attorney^ 
Oenerdl  imputes  to  me.  Gentlemen,  this 
letter  to  the  Luddites  was  written  in  1816, 
but  the  publication  of  it  was  in  fact 
revived  at  the  time  of  the  fires  early  in 
November  last.  Just  at  the  height  of  the 
fire,  when  the  fires  were  raging  most,  the 
Lord  Chancellor  applied  to  me,  the  present 
Lord  Chancellor^  applied  to  me  for  leave 
to  republish  that  letter  to  the  Luddites, 
as  being  in  his  opinion  calculated  to  pro- 
duce good  effects  at  that  time.  Upon  his 
application,  made  through  another  person, 
I  gave  my  consent  immediately.  He  asked 
at  the  same  time  upon  what  terms  I  would 
give  the  leave ;  he  wanted  to  publish  it  in 
a  little  work,  published  by  a  8ociety(o)  to 
which  he  belongs,  called  the  Society  of 
Useful  Knowledge,  which  they  intended  to 
circulate  among  the  labourers  to  quiet 
them.  What  think  you  of  that  P  A  lord 
come  to  CohheWs  sedition  shop  to  get 
something  to  quiet  the  labourers ! 

Another  member  of  the  same  society — a 
very  laudable  society  it  is  that  lam  speaking 
of,  it  was  my  worthy  friend  the  Attorney' 
Oeneral  himself,  so  that  he  (through  the 
President  of  the  society)  who  accuses  me 
of  being  a  seditious  person,  this  very 
man,  through  the  President  of  the  society, 
makes  application  to  me  for  leave  to 
publish  part  of  my  writincs  to  stop  the 
riotous  proceedings  (dapjiing).  Gentlemen, 
this  is  so  monstrous  as  not  to  be  believed. 
The  Lord  Chancellor  will  have  the  goodness 
to  come  here  when  he  is  called  and  prove  the 
truth  of  that.  I  tell  you  he  askea  on  what 
**  terms."  Gentlemen,  I  do  not  like  the 
word  "  terms."  I  said  the  only  terms  on 
which  I  would  have  anything  to  do  with 
the  republication  was  to  give  nim  leave  to 
publisn  that  on  condition  that  he  published 
the  whole,  that  he  sent  it  forth  as  I  wrote 
it,  because  I  never  wrote,  you  will  observe, 
to  quiet  any  labourer  without  asserting 
the  rights  of  labourers.  What  his  Lord- 
ship did  with  regard  to  that  I  do  not  at 
present  know.  I  shall  learn  before  I  go 
out  of  Court.  I  will  ask  him  myself.  I 
gave  my  leave  with  no  other  condition 
than  that.  He  had  not  a  copy  of  the  thing, 
but  I  lent  him  my  book  in  which  it  was 
to  make  it  out,  and  his  Lordship  well 
knows  I  published  the  thing  again.  This 
very  salutanr  thing,  I  publisned  again 
when  the  fires  were  raging  so  that 
though  it  was  published  in  the  year  1816 
YOU  are  not  to  be  told  it  is  a  republication ; 
but  I  lent  the  book  to  him.  His  Lordship 
will  tell  you  that  though  a  book  is  pub- 
lished fifty  years  ago,  if  I  lend  the  book 
now,  that  is  a  republication  of  that  book. 
Therefore  I  republished  that  letter  to  the 

(a)  Society  for  the  Diffusion  of  Useful  Know- 
ledge. 
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Luddites.  I  miglit  have  refused  to  give 
him  liberty  to  publish  it;  but  no,  I 
instantly  gave  him  the  liberty,  and  told 
him  I  was  very  glad  he  should  make  use 
of  it»  and  the  recommendation  to  him  was 
that  he  should  pablish  the  whole  of  it,  and 
that  the  more  they  got  the  better,  and 
that  I  thought  it  was  much  better  than 
that  they  got  from  their  society.  And  my 
learned  fnend  the  AUomey^Oeneral,  who 
comes  forward  and  calls  my  writings 
scandalous  and  seditious,  is  one  of  that 
society  who  borrowed  the  book  of  me,  and 
they  have  got  the  book  yet ;  the  book  has 
never  been  returned.  The  Lord  Chancellor 
will  state  that  when  he  comes.  Gentle- 
men, that  is  one  instance.  It  is  observed  to 
me  that  I  might  have  refused  leave  to 
publish  it,  but  I  did  not.  By  giving  my 
consent,  I  did  my  best  to  assist  their 
wishes  in  putting  a  stop  to  the  fires.  1 
did  not  refuse.  The  moment  the  Lord  Ohati' 
ceLloT  wished  for  the  book  I  said  I  would 
lend  it  him.  I  had  a  book  containing  a 
copy  of  it,  and  I  have  never  heard  of  the 
book  since.  I  do  not  want  it ;  if  they  will 
make  a  good  use  of  it,  I  do  not  want  it.  It 
will  be  very  usefdl  to  this  society  if  they 
will  only  read  that  which  is  in  the  book. 

Grentlemen,  this  was  written  you  observe 
sixteen  years  ago,  but  republished  in  the 
month  of  November  last.  You  will  see  this 
'*Eegi8ter**  wherein  I  am  so  grossly  accused 
by  the  Attorney-General,  was  written  on 
the  11th  of  December—it  was  I  find  in 
December  itself  it  was  republished.  That 
was  only  a  few  days  before  the  prosecution 
was  instituted ;  so  that  the  Lord  Chancellor 
was  applying  to  me  as  being  endowed  with 
that  talent  which  the  Attorney' General  has 
eulogised  as  being  not  inconsistent  with 
the  station  of  a  labourer,  or  which  some 
few  of  the  labourers  possess,  for  the  exer- 
cise of  my  talent  to  stop  this  species  of 
mischief,  while  Trevor  was  denouncing 
me  on  the  16th  of  December,  and  my  Lord 
Brougham  as  Lord  Chancellor  was  prose- 
cuting me  as  an  author  and  representing 
my  sentiments  as  execrable ;  he  takes  my 
book  to  use  it  to  put  a  stop  to  the  violence 
of  the  labourers,  while  as  Lord  Chancellor 
he  applies  to  his  collea^e  who  has  always 
"kept  with  him  in  their  chivalry,"(a)  and 
wishes  him  to  drag  me  into  this  Court,  and 
accuses  me  of  bemg  a  false,  scandalous, 
and  seditious  person  who  ought  to  be  sent 
into  a  gaol  and  robbed  of  my  property. 


(a)  <' We  have  foiuht  elsewhere  the  battles 
of  morality,  Christiazuty,  and  civilised  society, 
throughout  the  world ;  and,  in  the  language  of 
the  dying  warrior,  <  In  this  glorious  and  well- 
fbughten  field,  we  kept  together  in  our 
ehivalry.' "  — >  Denman's  speech  for  Queen 
Caroline. 


and  left  me  to  the  tender  mercies  of  the 
Whigs. 

Gentlemen,  the  next  thing  is  to  observe 
the  republication.  His  Lordship  will  tell 
you  that  this  is  a  republication  of  this 
thin^  only  so  many  days  before  this  was 
pubhshed.  I  remember  a  man  prosecuted 
at  Doncaster  during  the  glorious  days  of 
FUt,  an  anti-Cobbettite,  for  having  got 
Fame*  8  **  Rights  of  Man"  on  his  table.  An 
apothecary  went  in  and  saw  what  it  was, 
and  went  and  informed,  and  that  man 
was  prosecuted  and  imprisoned  for  two 
years  for  that.  So  that  mine  was  certainly 
a  republication ;  my  letter  to  the  Luddites 
was  published  with  my  own  name ;  and  on 
the  11th  of  December  I  republished  it,  for 
which  the  **  chivalrous  "  companion  of  the 
Lord  Chancellor  comes  forth  to  prosecute 
me. 

Gentlemen,  I  am  very  sorry  to  detain 
you,  or  my  Lord,  or  anybody  else  so  long, 
but  being  here  this  day  I  shall  endeavour 
to  wipe  off  the  aspersions  on  my  character 
by  this  dastardly  Whig  factions  who  are 
brave  out  of  cowardice.  They  know  they 
cannot  buy,  thev  know  they  cannot  cor- 
rupt, and  therefore  they  wish  to  destroy. 
Gentlemen,  the  next  thing  I  shall  mention 
as  corroborative  of  this  was  a  speech  made 
by  me  at  a  dinner  at  Salisbury  in  the  year 
1§22.  The  speech  would  be  nothing  if  it 
were  not  published,  but  I  will  produce  a 
**Begi8t&r^*  in  which  I  put  a^port  of  the 
speech.  I  must  read  that  speech  to  you; 
you  may  do  what  you  please  with  it ;  you 
nave  heard  me  calumniated,  you  have 
heard  the  vile  Whigs  misrepresent  me  to 
such  an  extent  that  I  daresay  you  expected 
to  find  me  with  hoofs  and  horns.  Did  you 
not  expect  to  see  me  hoofed  half-way  up 
the  legs  P  To  show  my  connexion  with  such 
matters — I  trust  I  am  not  rambling  out 
of  the  subject.  I  have  always  vindicated 
the  good  conduct  of  the  labourers,  and  I 
am  desirous  of  showing  you  my  detestation 
of  everything  riotous.  I  did  not  care  so 
much  about  machine  breaking,  and  a  few 
heads — beating  the  folly  out  of  the  heads 
of  some  is  out  of  the  question — but  of  the 
fires  I  have  always  had  a  great  horror, 
and  a  very  great  desire  to  prevent  them. 
I  dined  at  Salisbury  with  about  three 
hundred  big  farmers,  a  very  untoward 
audience  to  speak  to  about  the  labourers, 
a  very  ungracious  thing ;  but  I  had  courage 
so  to  do,  and  I  told  them  that  if  they  did 
not  mend  their  conduct,  if  they  did  not 
act  more  justly  towards  them,  if  they  did 
not  obey  the  laws  of  God  and  treat  them 
more  kindly  than  they  did  then,  that  if 
they  still  bound  them  down  to  Benetl'a 
gallon  loaf  and  a  halfpenny  a  day,  in 
tne  end  disturbances  would  break  out; 
they  were  breaking  out  at  the  time  I  made 
that   speech.    That,  gentlemen^  was  in 
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the  year  18-22,  and  if  you  will  ])ardoTi  me 
I  111  list  read  ail  extract  of  the  speech.  I 
spoke  tirst  al)Out  Parliamentary  Reform. 

"  This  l)rin<Ts  me,  «;entk'inen,  to  that  con- 
clusion to  which  I  should  long  ago  have  come." 

This  is  published  in  1822  you  observe. 

"  This  brings  me,  gentlemen,  to  that  con- 
clusion to  which  I  should  long  ago  have  come, 
had  I  not  been  enticed  along  by  that  patience 
and  attention  with  which  you  have  honored 
me,  and  which  I  value  so  much  more  than  bawl- 
ing and  <'lamour.  Conclude,  however,  I  cannot, 
without  an  observation  or  two  without  regard  to 
the  hardly  pressed  and  unhappy  labourers.'* 

Gentlemen,  I  never  addressed  the  gentle- 
men farmers  in  my  life  without  holding 
out  such  addresses.  Several  persons  now 
present  know  I  never  conclude  without 
something  of  that  kind.  I  have  detested 
their  oppression ;  when  I  have  heard  of 
different  stones  being  flung  at  their  heads, 
I  have  asked  whether  the  different  stones 
were  harder  than  their  hearts,  the  hearts 
of  men  who  will  allow  a  half-gallon  loaf 
per  week. 

"  Gentlemen,  there  seems  to  be  a  regular 
scheme  on  foot  for  getting  something  out  of  this 
body  of  persons  wherewith  to  satisfy  the  other 
demands  upon  the  farmer.  He  cannot  now  pay 
all  the  demands  that  arc  made  upon  him.  '  The 
taxes  ! '  oh,  he  must  pay  them  for  they  are  for 
the  support  of  Government.  *  The  tithes  1 '  not 
to  pay  them  were  to  sin  againat  God  as  well  as 
against  man.  *  The  rent  !  '  he  must  pay  that, 
for  here  is  the  lease,  here  is  the  parchment,  and 
what  man  will  be  worse  than  his  contract  ? 
Well  then,  what  are  the  other  outgoings  ?  The 
poor  rates  ?  *  Aye,  reduce  them.'  The  la- 
bourer's wages  ?  *  Aye,  pinch  him,  get  some- 
thing out  of  him.  Let  him  have  less  to  eat  and 
less  to  wear  and  less  to  warm  him.*  Gentlemen, 
why  such  project  will  fail  in  the  end." 

Now  mark — 

"  Every  such  project  is  in  defiance  not  only 
of  the  laws  of  God  but  of  Nature  herself.  The 
landlord  supplies  the  land,  but  what  is  his  land 
without  the  hand  of  the  labourer  ?  1  have  no 
wish  to  depreciate  the  claim  of  the  labourer.  Is 
the  dirt  on  which  we  tread  more  precious  than 
the  sweat  of  man  ?  Is  property  in  land  to  be 
set  before  labour,  which,  according  to  every 
principle  of  law  as  well  as  of  justice  and  reason, 
is  the  very  foundation  of  all  property  of  every 
description  ?  Laying  aside,  however,  all  principle 
connected  with  the  subject ;  divesting  ourselves, 
if  we  can  be  so  base  as  to  wish  it,  of  all  those 
feelings  which  Nature  has  placed  in  our  breast ; 
and  looking  at  the  matter  with  an  eye  of  common 
prudence  only,  who  can  think  ■  of  interest,  of 
safety,  of  one  moment's  happiness  or  quiet,  sur- 
rounded by  a  swarm  of  starving  labourers? 
Gentlemen,  look  at  unhappy  Ireland.  Think  of 
the  occupier  of  a  farm  compelled  to  pass  the 
night  with  lights  burning  in  bis  house,  with  arms 
ready  loaded;  with  his  friends  and  relations 
collected  together  as  in  a  garrison ;  with  the  doors 
barricaded;  with  all  the  avenues  rendered  in- 


accessible ;  with  a  force  distributed  in  preparation 
for  attack ;  and  think  of  the  feelings  of  the 
master  of  that  house,  while  his  stacks  and  his 
out-buildings  are  blazing,  and  he  daring  not  to 
sally  out  to  face  the  invaders  of  his  own  farm- 
yard !  For  myself  I  can  safely  say  that  I  would 
not  accept  of  the  proprietorship  of  fifty  estates 
upon  the  condition  of  leading  such  a  life  upon 
one  of  them  for  one  winter ;  and  I  think  I  can 
safely  say  that  what  I  feel  upon  this  subject  iB 
the  feeling  of  you  all.  The  description  which  I 
have  just  given  is  not  description  of  mine.  My 
genius  has  not  the  merit  of  inventing  a  thing  so 
full  of  horrors.  I  merely  repeat  what  we  read 
in  almost  every  newspaper  that  reaches  us  from 
Ireland.  Do  you,  gentlemen,  wish  to  see  England 
in  such  a  state  as  that  ?  Every  Englishman's 
heart  answers  "  No."  No,  God  Almighty  for- 
bid that  the  once  happy  farmhouses  of  England 
should  be  converted  into  scenes  like  this  !  Well 
then,  gentlemen  farmers  of  Wiltshire,  do  you  see 
any  other  means  of  avoiding  such  a  calamity, 
than  that  of  treating  the  labourers  with  gentleness 
and  justice  ?  Almost  through  the  whole  of  my 
life,  being  an  employer  of  labourers  myself,  I 
am  aware  that  they  are  not  without  their  faults 
any  more  than  the  rest  of  mankind.  I  am  aware 
that  their  follies  and  their  vices  stand  in  need  of 
the  correction  of  those  whom  they  serve.  I  am 
aware  of  all  this,  but  I  cannot  forget  what  is 
due  to  the  toils  that  they  perform.  I  cannot 
forget  the  endless  repetition  of  the  commands  of 
God  to  render  to  labour  its  due  reward.  I  cannot 
forget  that  it  is  owing  to  accident  perhaps  more 
than  anything  else  that  I  am  not  at  this  day  a 
labourer  myself;  and  I  cannot  forget,  though  I 
cant  not  about  religion,  though  I  make  not  a 
bawling  about  blasphemy,  that  it  is  the  duty  of 
us  all  to  do  by  others  as  we,  under  similar  cir- 
cumstances, would  have  those  others  do  unto 
us.  Gentlemen,  for  the  ^reat  attention  thatyoa 
have  paid  to  me,  and  particularly  for  the  patience 
and  the  manifestly  just  and  kind  feeling  with 
which  you  have  heard  what  I  have  said  with 
regard  to  the  labourers,  the  only  return  I  have 
to  make  you  is  that  of  most  sincerely  wishing  you 
what  without  your  own  exertions  I  am  persuaded 
you  will  never  again  enjoy,  prosperity." («) 

That  was  at  Salisbury  in  the  year  1822. 

Now,  gentlemen,  let  us  approach  a  little 
nearer  to  the  scene  of  action.  Oh  I  Lord 
Brougham  will  say,  he  thought  me  a  very 
good  man  in  1816.  The  Attorney' Chneril 
will  say,  Oh  1  in  1822  he  was  qnite  another 
man.  He  has  been  a  very  wicked  man 
since  1822,  and  he  is  so  much  better  able 
to  bear  a  good  long  sentence  and  a  thump- 
ing fine  upon  him.  But  let  ns  come  to 
the  time  in  the  midst  of  the  fires,  and 
hear  what  I  say,  and  you  will  then  judge 
what  it  contains.  This  is  a  twopenny 
thing,  not  the  same  thing  which  the  Aftor- 
ney-  Oeneral  and  the  gent^  have  read.  This 
is  a  thing  for  the  labourers ;  a  beneficial 
thing  for  the  labourers,  it  costs  twopence 
and  it  was  published  when  ? — On  the  1st  of 

(a)  Weekly  Political  Register,  October  26, 
1822,  p.  237. 
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November  last  in  the  heat  of  blazing  fires, 
just  in  the  midst  of  the  blaze.  Now  did  I 
advise  them  to  set  fires  then  in  this  **  Two- 
penny Trash  "  I  addressed  to  them  P— 

"  Fires  in  Kent  and  Sussex. 

To  the  working  people  of  England."  (a) 

Now  you  will  see  how  I  intend  to 
inflame  their  minds  and  to  induce  them  to 
set  fire.  This  was  on  the  1st  of  November ; 
on  the  11th  of  December  was  the  same 
article  he  has  prosecuted. 

This  I  shall  put  in  evidence. 

<*  Fires  in  Kent  and  Sussex. 

To  the  working  people  of  England.  Bolt 
Court,  London,  1830.  My  Friends,  amongst  all 
the  crimes  that  men  committed  against  their 
neighbours,  that  which  the  law  calls  arson  and 
which  is  a  malicious  setting  fire  to  their  buildings 
or  their  stacks ;  a  crime  always  held  in  great 
and  just  abhorrence ;  and  always,  punished  with 
death;  and,  so  necessary  has  this  punishment 
been  deemed  to  the  safety  of  society,  that 
children  not  more  than  ten  years  of  age  have 
been  put  to  death  for  it,  because  it  is  a  crime 
so  easily  committed." 

So  that  the  AUorney-Qeneral  seems  to 
have  been  reading  this ;  it  is  just  the  de- 
scription he  gave  you,  which  is  that  in  fact 
which  he  copied  out  of  this  thing. 

'<  Because  it  is  a  crime  so  easily  committed, 
committed  with  so  much  secrecy,  and  in  the 
commission  of  which  a  very  young  person  may 
be  the  instrument  of  grown  up  persons.  It  is  a 
truly  abominable  crime,  because  the  commission 
of  it  may  cause  innocent  persons  to  perish  in  the 
flames ;  and,  at  the  very  least,  it  may  in  a  moment 
ruiu  whole  fomilies,  reducing  them  from  compe- 
tence to  begging." 

Just  as  he  has  said,  I  send  this  to  the 
labourers,  and  if  this  were  calculated  to 
incite  them  to  acts  of  violence  it  would  no 
doubt  produce  some  effect,  for  this  they 
read.  It  is  published  at  twopence,  and 
they  read  it  I  am  afraid  almost  as  much  as 
the  Bible.  Thousands  upon  thousands  of 
these  are  published,  and  I  wish  him  to  lay 
hold  of  this  if  he  can.  I  hope  in  God 
when  he  prosecutes  he  will  begin  with  the 
*'  Twopenny  Trash," 

"  When,  therefore,  we  hear  of  acts  of  this  de- 
scription being  almost  nightly  committed  in 
England,  our  first  feeling  is  that  of  resentment 
against  the  parties;  but,  when  we  have  had  a 
little  time  to  reflect,  we  are,  if  we  be  not 
devonrers  of  the  fruit  of  the  people's  labours, 
led  to  ask,  what  can  have  been  the  cause  of  a 
state  of  thinffs  so  unnatnial  as  that  in  which 
crimes  of  this  horrid  kind  are  committed  by 
hondreds  of  men  goinff  in  a  body  and  deemed  by 
them  to  be  a  sort  of  duty  instead  of  crimes  f 
When  we  put  this  question  we  are  not  to  be 
answered  with  the  assertion  that  the  crimes 
arise  from  the  vicious  disposition  of  the  working 

(a)  Cobbett's  "  Twopenny  Troth "  for  No- 
.▼ember  1830. 


people  ;  because  then  we  ask  what  it  is  that  has 
made  them  so  vicious.  No ;  this  cannot  be 
the  cause.  The  people  are  of  the  same  make 
and  nature  that  they  always  were ;  the  land  is 
the  same,  the  climate  the  same,  the  language  and 
the  religion  the  same,  and  it  is  very  well  known 
that  schools  and  places  of  worship  and  the  cir- 
culation of  the  Bible  and  of  religious  books  have 
all  been  prodigiously  increasing  for  many  years, 
and  are  now  more  on  the  increase  than  ever. 
There  must  therefore  be  some  other  cause,  or 
causes,  to  produce  these  dreadful  acts  in  a  people 
the  most  just,  the  most  good  natured,  and  the 
most  patient,  in  the  world.  I  know  this  cause  ^ 
or,  rather,  these  causes;  I  know  also  that  there  is 
an  effectual  remedy  of  this  great  and  melancholy 
evil ;  and  I  need  not  say  that  it  is  my  duty  to 
state  them  both  with  perfect  frankness  ;  a  duty 
which  I  shall  perform  as  briefly  and  with  as 
much  clearness  as  I  am  able. 

The  great  and  ^neral  cause  is  the  extreme 
poverty  of  the  workmg  people ;  or  in  other  words 
the  starving  state  in  which  they  are.  That  Bible, 
which  they  have  been  taught  to  read,  as  the  means 
of  saving  their  souls,  tells  them,  from  one  end  to 
the  other,  that  their  bodies  also  are  not  to  be  left 
to  perish  for  want,  while  the  land  abounds  with 
plenty ;  and  that  plenty  arising  too  firom  their  own 
labour.  It  tells  uiem,  and  they  know  it,  that  the 
'  labourer  is  worthy  of  his  hire,'  and  they  know 
that  that  hire  means  a  st^fficiency,  not  only  for 
the  man  who  works,  but  for  his  wife  and  children, 
and  of  clothes  and  fuel  and  lodging  too,  as  well 
as  of  victuals  and  drink.  Can  Ged,  who 
commanded  that  even  the  ox  should  not  be 
muzzled  as  he  trod  out  the  com,  be  pleased  to 
see  men,  who  have  tilled  the  land,  sowed  the 
com  and  reaped  it  and  housed  it,  forbidden  to 
touch  the  flour,  and  condemned  to  eat  roots,  or 
herbage,  not  sufficient  to  keep  a  pig  in  good 
plight  ?  Every  line  of  Holy  Writ  tells  them  that 
this  cannot  be  the  will  of  Grod,  while  tradition, 
while  all  the  sayings  of  their  fore&thers  tell 
them,  that  such  a  state  of  thin^  is  contrary  also 
to  the  laws  and  customs  of  theur  native  country. 

The  natural  consequence  is  discontent; 
that  leads  to  resentment.  No  man  can  suffer 
what  he  deems  a  wrong  without  feeling  anger 
against  somebody.  He  may  be  in  error  as  to 
the  object  of  his  anger ;  but  he  must  feel  angry 
against  somebody,  and  that  an^er  will  vent 
itself  in  acts,  whenever  he  finds  himself  able  to 
act.  It  does  not  signify  that  he  gets  no  redress 
by  such  action.  He  gets  revenge,  and  that  is 
redress  to  a  certain  extent.  Now,  the  working 
people  of  England  know  that  they  work  har<C 
and  that  they  are  fed  like  dogs  and  hogs. 
They  know,  too,  that  their  forefathers  were  not 
thus  fed.  That  they  are  thus  fed  now  is  a  fact, 
not  res^g  upon  my  assertion,  or  upon  the  asser- 
tion of  any  man ;  it  is  a  fact  proved  by  witnesses 
examined  before  Committees  of  the  House  of 
Commons." 

I  then  state  the  cause  of  their  being  in 
that  state.  Then  I  go  into  an  account  of 
the  way.  I  prove  the  cause  to  be  the  taxes  i 
and  then  I  find  something  that  does  not 
at  all  surprise  me,  which  is  that  Mt, 
Charles  W%Uiams  Wynn  was  one  of   the 
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persons  who  laid  on  upon  me  the  other 
night  just  upon  the  eve  of  this  trial  when 
he  desired  justice  might  be  done  to  me  for 
that  I  had  incited  the  people  at  Battle, 
that  I  was  in  fact  worse  than  a  blasphemer. 
If  you  will  read  this  '*  Twopenny  Trash  "  you 
will  find  the  said  Charles  Williams  Wynn's 
family  hung  up  for  a  very  large  sum,  which 
I  say  they  receive  very  unworthily  out  of 
the  taxes ;  and  there  is  the  ground  work 
of  the  whole  of  this.  The  faction  knew  me 
well.  They  know  that  I  am  not  to  be  coaxed 
or  wheedled,  they  know  that  I  am  not  to 
be  bullied  into  silence,  and  that  I  will 
never  rest  till  we  have  a  just  and  cheap 
Government  in  England,  and  till  our 
pockets  are  regarded  in  a  manner  different 
from  what  they  are  at  present.  They 
know  that  a  Reformed  Parliament  it 
should  certainly  be  so,  if  I  were  in  it.  I 
would  inquire  how  they  came  to  have  so 
much  money  in  their  pockets,  and  it  is 
very  natural  that  they  should  have  in 
consequence  a  very  sincere  and  anxious 
desire  to  get  rid  of  me,  but  which  you  will 
not  permit  them  to  do,  I  am  sure.  Gentle- 
men, I  am  very  desirous  to  occupy  your 
attention  for  as  short  a  time  as  possible, 
but  I  shall  be  compelled  to  bring  some 
witnesses  to  produce  some  evidence. 
The  first  witness  I  shall  call  will  be  Lord 
Brougham,  to  testify  the  facts  I  have 
referred  to  in  my  address  to  you.  There 
will  be  a  formal  proving  of  that  paper 
first,  and  then  I  will  call  the  Lord  Vhari' 
cellor, 

A  Juryman :  My  Lord,  the  jury  wish  to 
retire  for  a  few  moments. 

After  a  short  time  the  jury  returned  into 
Court 

Lord  Tenterden  :  Mr.  Gohhett,  the 
•  gentlemen  of  the  jury  have  all  returned. 

Defendant :  Gentlemen,  there  remains 
for  me  to  do  little  more  than  to  describe 
to  you  the  merits  of  the  witnesses  I  have 
to  produce.  In  the  first  place,  there  will 
be  a  little  testimony  as  I  have  mentioned 
consisting  of  the  letter  to  the  Luddites 
which  will  be  put  in  to  be  read  by  you,  if 
you  have  time  to  bestow  upon  it.  Then 
the  evidence  of  Lord  Brougham  that  he 
sent  to  obtain  my  permission  to  republish 
that,  in  order  to  put  an  end  to  the  outrages 
then  going  on  in  the  country,  which  was 
in  the  first  week  of  December  last,  only 
about  four  days  before  I  committed  this 
very  offence  for  which  the  Attomey^peneral 
is  now  pursuing  me  to  death,  xouwill 
bear  from  his  Lordship  that  I  gave  my 
consent  immediately ;  that  I  assented  upon 
no  terms  otherwise  than  that  he  would 
publish  the  whole  of  it ;  that  letter  I  have 
bad  the  honour  to  state  to  you  before.  The 
republication  of  that  took  place  the  first 


week  of  last  December,  it  being  a  repub- 
lication when  I  sent  the  letter  to  Lord 
Brougham  with  my  authority  to  that 
society  to  reprint  it. 

The  other  documentary  evidence  will 
consist  of  the  account  of  the  dinner  at 
Salisbury  which  I  have  been  permitted  to 
read  to  you,  which  will  be  put  in  for  vou  to 
look  over,  and  the  *'  Twopenny  Trash'^'So,  5 
where  I  do  deprecate  the  fires  in  such 
strong  terms,  in  those  very  eloquent  terms. 
I  do  think  them  eloquent  when  I  hear 
them  from  the  lips  of  the  Attomey^Cfenerdlf 
as  he  has  got  them  by  heart.  Then, 
gentlemen,  I  shall  call  Lord  Badnor,  who 
has  known  me  for  thirty  years  almost 
uninterruptedly,  at  least  for  the  greater 
part  of  the  time  backward  and  forwards ; 
he  knows  all  my  sentiments  full  as  well  as 
any  one  of  my  family.  I  have  not  been 
at  all  backward  in  telling  his  Lordship,  for 
whom  I  have  a  resj>ect,  what  I  think  upon 
these  matters,  particularly  with  regard  to 
those  measures  which  I  say  are  necessary 
to  restore  peace  to  the  agricultural  parts 
of  this  country.  After  that,  gentlemen,  I 
shall  call  several  most  respectable  persons 
out  of  Kent  and  Sussex  to  prove,  not  that 
I  did  not  instigate  the  setting  on  fires  or 
committing  acts  of  violence,  but  to  prove 
that  I  did  everything  I  was  able  to  do  to 

Prevent  it,  to  put  a  stop  to  it  after  it  began, 
shall  bring  before  you  Battle  men» 
gentlemen,  present  at  the  lecture  which 
was  intended  to  be  made  the  means  of 
taking  away  my  life.  I  shall  call  Major 
Waytts  and  another  gentleman  who  heard 
me  at  Maidstone,  Mr.  Fenm,  MiUer,  an 
engineer,  who  heard  me  at  Deptford, 
and  Mr.  Bohinson,  who  heard  me  at 
Lewes,  who  will  all  tell  you,  not  only 
that  I  did  nothing  to  incite  the  labourers 
to  commit  this  offence  according  to  this 
base  and  malignant  Whig  charge,  but 
that  I  did  everything  in  my  power  to 
put  a  stop  to  it,  to  restore  quiet  at  once,  and 
to  make  the  farmhouses  places  of  happi- 
ness as  they  had  been  when  I  was  a  boy. 
That  I  shall  prove  by  most  respectable 
witnesses.  I  shall  call  to  you  Lord 
Melbourne  to  prove  that  Qoodman  was 
not  executed  according  to  his  sentence, 
that  he  was  sent  out  of  the  country  alive, 
that  he  was  not  put  to  death,  while  Cook 
was  put  to  death  for  the  j)retended  knock- 
ing down  Bingham  Bwring  according  to 
the  affidavits  I  have  stated,  and  when  yoti 
have  heard  the  evidence  and  compared  one 
part  of  the  paper  with  another,  I  thinkyou 
will  dismiss  the  complaint  of  the  Whig 
Atiomey-Oeneral  with  scorn  and  indigna- 
tion. 

Gentlemen,  this  is  the  second  time  that 
an  Attorney-Oeneral  has  brought  me  before 
a  Court  of  this  kind,  and  I  have  been 
writing  in  this  country  for  thirty  years-— 
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this  is  the  second  time  in  thirty  years. 
The  first  Aitomey-Oenerdl  that  did  it  was 
an  apostate  Whig  or  else  he  never  wonld 
have  done  it.(a)  Bnt  I  have  been  twenty- 
one  years  nnder  six  Tory  AUomeva-Oenercu, 
and  never  have  I  heard  a  word  of  complaint 
from  them;  though  if  I  had  a  mind  to 
have  been  a  Grown  lawyer  and  picked  out 
libels  I  could  have  picked  out  plenty,  if 
this  is  a  libel  which  is  charged  against  me 
this  day.  But  it  is  and  it  always  has  been 
the  practice  of  this  faction  to  make  tyranny 
double  tyranny.  The  Whigs  have  been 
from  the  very  beginning  of  time — from 
the  time  their  name  was  invented,  from  the 
time  their  name  was  first  used — they 
have  always  been  the  severest  people ; 
they  have  always  been  the  greediest,  the 
most  ^rasping,  and  the  most  tyi'annical 
men  that  had  anything  to  do  with  power. 
At  first  when  they  came  in  they  grasped 
the  Crown  lands  and  what  little  there  was 
belonging  to  the  Crown  of  Church  property, 
and  next  when  the  people  were  discon- 
tented with  their  jo^spings  and  grindings 
they  passed  the  Blot  Act,  that  monstrous 
innovation  of  the  English  law.  In  a  few 
years  after  that,  or  in  the  same  year,  they 
passed  that  monstrous  Bill  called  the 
Septennial  BiU.  They  are  now  gaining 
credit  by  putting  an  end  to  the  borough- 
mongenng  system ;  but  I  trust,  gentlemen, 
while  there  is  this  boast  as  to  putting  an 
end  to  the  borough-mongering,  it  will  not 
be  forffotten  that  it  was  the  Whigs  who 
created  it.  It  was  they  that  let  placemen 
and  pensioners  be  returned  to  the  Parlia- 
ment. It  was  they  that  made  the  cursed 
Excise  Laws.  It  was  they  that  when  last 
in  office  invented  the  oppressive  Bill  by 
which  Irishmen  and  Irishwomen  are  now 
transported  without  indge  and  jur|r  od 
particular  occasions.  In  short  there  is  no 
act  of  tyranny,  no  law  so  harsh  or  cruel 
to  which  they  have  not  had  recourse. 
The^  are  the  Kehoboam  of  England— the 
Tones  scourged  us  with  rods,  but  they 
scourge  us  with  scorpions. 

Grentlemen,  the  last  time  I  was  brought 
into  this  Court  I  was  sent  out  of  it  to 
endure  two  years'  imprisonment  amongst 
felons  and  amongst  thieves,  (a)  I  was  to 
pay  at  the  end  of  the  two  years  1,000{. 


(a)  Percival,  the  Attoraey-Genertl,  conducted 
the  prosecution.  **  Jnst  twenty  years  I  have  been 
writing  and  publishing  nnder  a  series  of  Tory 
Ministers  and  Tory  Attomey-Qenerals,  the  mnch 
complained  Scarlett  not  excepted  ;  during  these 
twenty  years  I  have  never  even  heard  the 
whisper  of  a  Oovemment  prosecution  against 
me,  bat  Whig  Ministry,  has  not  been  in  power 
much  more  than  twenty  days,  before  sach  pro- 
secQtion  began  to  be  p]otted.*'---Cobbett'8  "  Tuxy- 
penny  Trash,*'  I  Nov.  1881,  p.  256.  See  i?. 
V.  Cobbett,  89  St.  Tr.  54. 

o    55360. 


fine  to  the  King,  which  he  took  and  kept 
I  was  held  in  a  bond  of  5,0002.  myself  with 
two  sureties  of  2,500Z.  each  for  seven  years 
afterwards. (a)  In  order  to  be  free  from  the 
society  of  those  felons  I  had  to  ransom 
myself  by  paying  the  gaoler  twelve  guineas 
a  week  for  rent,  the  whole  expense 
amounting  altogether  to  twenty  guineas  a 
week  during  the  104  weeks.  I  was  taken 
seventy  miles  from  my  family  where  my 
cottage  was  and  my  garden,  in  the  hopes 
that  I  should  expire  from  vexation  and 
mortification  and  contagion.  Gentlemen, 
it  pleased  God  to  bless  me  with  health. 
My  sobriety  and  abstinence  gave  me  health 
in  that  situation,  and  I  outlived  that 
tyrannical  attempt  to  destroy  me.  Gentle- 
men, what  was  it  for?  What  was  that 
horrible  sentence  infiicted  upon  me  forP 
It  was  for  writing  a  paragraph  expressing 
my  indiflmation  at  the  flogging  an  English 
local  militiaman  at  the  city  of  Ely  in  the 
heart  of  England  under  aguurd  of  German 
bayonets.  I  felt  indignation  and  I  ex- 
pressed it,  and  I  should  have  been  ashamed 
to  exist  without  expressing  my  indignation 
at  it.  Well,  gentlemen,  what  is  uie  case 
now  ?  Every  newspaper,  even  the  cham- 
pion newspaper  of  the  Atiomey-OenercU, 
IS  every  day  writing  against  the  fiogffine 
of  soldiers,  givine  an  account  of  the  luood 
running  down  their  backs,  calling  these 
gentlemen  the  monsters  of  all  society, 
and  joining  in  the  crv  I  raised  against  the 
fiogging  of  those  soldiers.  Now,  gentle- 
men, what  must  be  their  remorse  if  there 
be  an;^  of  that  jury  alive  who  tossed  mo 
down  just  as  Da/ntel  was  tossed  into  the 
lions'  den,  when  they  reflect  on  the  sufler* 
ings  of  myself  and  the  lasting  ii^'uries  to 
my  family,  when  they  perceive  that  which 
I  nave  written  and  that  which  I  recom- 
mended ought  to  be  done  is  now  done; 
when  they  see  every  man  that  thinks 
freely  expressing  his  reprobation  of  this 
in  a  mucn  bolder  style — ^reprobating  the 
flogging  of  soldiers  p  If  those  gentlemen 
who  were  upon  that  jury  be  now  alive — 
if  any  of  them  be  left  alive,  it  must  be 
very  ^ratin^  to  them  to  have  that  subject 
mentioned  in  their  presence.  Gentlemen, 
for  just  the  same  sort  of  cause  this  Whig 
Attorney-Cleneral  is  calling  upon  you  to 
toss  me  to  be  torn  to  pieces  tiiis  oay.  What 
are  my  sins  P '  What  are  the  heinous  sins 
I  have  committed  P  Calling  upon  the 
Government  to  repeal  the  hard  hearted 
laws — the  hard  hearted  laws  that  drive 
the  labourers  of  the  country  to  desperation. 
Let  them  restore  the  law.    Let  them  do 


(a)  Cobhett  was  convicted  of  pablishmf  a 
seditious  libel  in  the  Political  Register  of  Jnly 
1B09  on  an  ex  officio  information  filed  by  Sir 
Vicary  Gibbs.     Smith's  Life  of  Cobbett,  2,  122. 
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away  with  the  old  Gh^me  Laws  and  with 
the  new  Game  Laws.  Canyon  conoeive  of 
anything  more  horrible.  We  read  yester- 
day of  a  magistrate  haying  been  appointed 
by  the  Lord  Chancellor  whom  the  Lord 
Lieutenant  charged  with  haying  been 
perjured  or  something  or  other.  Figure 
to  yourself  the  condition  of  a  labourer 
brought  before  that  magistrate » with  power 
to  that  magistrate  and  another  to  sentence 
him  to  seven  years'  imprisonment  for  being 
out  in  the  night  to  hunt  a  wretched  animal, 
the  magistrate  himself  being  a  preserver 
of  the  game  perhaps.  And  so  it  has  been 
if  as  to  one  of  these  measures  the  present 
AttoriieU' General  alludes  to,  they  haye 
followed  up  what  I  haye  said  and  taken 
it  to  themselves.  But  though  they  will 
adopt  the  measure  I  recoinmend  they  still 
prosecute  me  for  recommending  it.  Just 
so  in  the  case  of  Parliamentary  Reform. 
They  are  now  reforming  the  Parliament. 
Many  writers  have  been  urging  the  neces- 
sity of  Parliamentary  Reform.  I  am  one. 
They  have  lately  found  out,  for  it  is  a  late 
discovery,  what  sort  of  reform  they  must 
have,  and  it  is  very  much  like  that  I  have 
for  twenty  years  recommended.  They  are 
compelled  to  adopt  it,  though  they  do  not 
like  it.  They  are  going  to  be  married  to 
this  reform.  They  are  ^oing  to  be  mar- 
ried in  a  halter.  I  furmshed  that  halter, 
and  for  that  they  would  cut  me  in  pieces. 

Gentlemen,  I  think  you  will  be  satisfied 
when  you  have  heard  the  evidence  that 
the  grounds  for  this  prosecution  are 
malignant,  that  it  is  perfectly  groundless, 
that  there  is  no  sincerity  in  it  from  begin- 
ning to  end,  that  my  intention  was  not  at 
all  what  they  pretend  it  is,  that  it  is  a 
mere  story  trumped  up,  a  mere  pretence 
to  get  rid  of  me  either  by  pecuniary  ruin  or 
sickness  in  gaol,  or  something  or  another, 
to  get  rid  of  the  man  whom  they  know 
they  cannot  buy,  and  whom  they  know 
they  cannot  silence  while  there  is  life  left 
in  him.  Gentlemen,  it  is  fear  that  actuates 
them.  It  is  fear  of  the  consequences  of 
suffering  me  to  live.  They  want  my  death. 
You  have  the  power  of  preserving  me 
from  the  execution  of  that  intention,  and 
I  trust  you  will.  But  if  it  so  happens  that 
I  am  compelled  to  go  out  of  Court  this 
day,  that  I  am  compelled  to  meet  death  in 
some  stinking  dungeon  into  which  they 
have  the  means  of  cramminjBf  me,  my  last 
breath  shall  be  employed  in  praying  to 
G^  to  bless  my  country,  and  to  curse 
the  Whigs  to  everlasting,  and  revenge 
I  bequeath  to  my  children  and  to  the 
labourers  of  England  .{a) 


(a)  The  speech  lasted,  Cobbett  states,  for  four 
hours  and  a  half.  Weekly  Political  Register, 
16th  Julj  1881. 


(Stamping  with  the  feet  in  the  lower 
part  of  the  Uourt,  wMch  was  oontanaed  for 
a  minute.) 

Lord  Tente&dek  :  If  you  find  ont  any 
pei-son  who  has  been  making  that  noise  I 
will  commit  him.  These  things  cannot  be 
permitted* 

Evidence  fob  the  Befendant. 

John  and  Henry  Hay  were  called,  but 
neither  of  them  answered. 

Defendant :  Henry  Hay  was  the  printer 
of  the  letter  to  the  Luddites.  He  had  a 
subpoena  to  attend  here. 

Lord  Tentekden  :  If  he  is  not  here  I 
cannot  help  it. 

Defendant :  Then  I  will  go  on,  and  call 
Henry  Lord  Brougham,  my  Lord. 

The  Bight  Honourable  the  Lord  Chancellor 
— Examined  by  the  Defendant, 

Did  your  Lordship  apply  to  me  for 
leave  to  re-publish  a  pubhcation  of  mine 
early  in  December  last  P 

The  Attoptey-Oenerdl :  Perhaps,  m^ 
Lord,  in  strictness  I  ought  to  object  to  this 
evidence ;  but  taking  it  upon  the  statement 
which  I  understand  the  Defendant  to 
make  that  it  was  an  act  done  by  him 
very  near  about  the  time  of  this  publication 
relating  to  some  matters  connected  with 
it,  if  there  should  be  any  lejgal  objeotiony 
I  beg  leave  to  waive  that  objection. 

DefendarU :  Then  his  Lordship  will 
answer  the  question. 

Lord  Brougham :  I  made  some  applioa- 
tion,  I  think,  through  the  secretaiy  of  a 
society  to  which  I  belong — but  I  wiU  not 
take  upon  myself  to  say  that  I  distinctly 
call  the  circumstance  to  mind,  but  I  believe 
I  am  accurate — to  obtain  a  copy  of  a  paper 
printed  by  Mr.  Cobhett  many  years  a^ 
which  we  found  it  impossible  to  obtam 
anywhere  else,  and  to  obtain  likewise  his 
permission  to  reprint  that  publication. 

Defendant :  My  Lord,  <ha  you  not  apply 
directly  in  your  own  name  to  my  son  by 
letter  P — Really  I  have  no  distinct  recollec- 
tion of  the  mode  of  my  application.  I  am 
quite  certain  I  made  an  implication  and 
obtained  the  book.  I  think  it  ia  possible 
it  may  have  been  made  to  your  son.  The 
book  may  have  been  obtained  through 
your  son  ;  but  so  indistinct  is  my  recollec- 
tion of  the  manner  of  application  that 
until  a  minute  or  two  ago  I  oelieved  it  to 
be  through  the  noble  Lord  who  first 
suggested  the  re-publication— a  noble 
Lord  closely  connected  widi  Wiltshire. 
It  is  very  possible  I  made  the  application 
through  your  son,  but  I  do  not  know.  I 
had  had  some  intercourse  vrith  your  son,  I 
think,  in  reference  to  his  being  called 
to  the  Bar  or  entered  at  Lincoln's  Inn, 
haying  connection  with  lonoeln'fi  Inn,  of 
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wfaioh  I  was  one  of  the  Benchers.  I  was 
Treastirer,  and  it  is  possible  I  may  have 
made  the  application. 

Defendani:  The  letter  will  decide  the 
question. 

Lord  Tentkelden  :  Ton  may  pnt  the  letter 
into  the  Lord  Chancellor's  hands? — ^The 
letter,  if  yon  have  it,  will  at  once  remove 
all  donbt. 

[It  was  shown  to  his  Lordship.] 

That  letter  is  my  handwriting. 

[The  letter  was  read  as  follows :] 

"Dear  Sir, — Though  I  could  not  attend  at 
the  Bench  the  day  of  your  calling,  being  detained 
at  the  House  of  Lords,  I  took  care  all  was  done 
in  order.  I  want  you  to  ask  your  father,  if 
you  cannot  give  me  the  date  yourself,  what  year 
and  month  his  address  to  Uie  Luddites  about 
breaking  machinery  was  published,  because  a 
society  I  am  connected  with  is  working  on  the 
same  ground,  and  if  I  find  he  has  done  all  we 
want  he  might  perhaps  upon  proper  terms  be 
willing  to  give  us  tiie  l^nefit  of  his  labours.'' 

Lord  TsNTEBDXiT :  We  lunre  not  the  date 
of  this  letter  P — ^It  was  some  time  before 
Christmas,  I  think  about  the  end  of  Novem- 
ber or  the  beginning  of  December ;  it  was 
very  soon  after  I  came  into  office.  The 
address  to  the  Luddites  having  been 
printed,  it  was  suggested  by  my  noble 
mend  that  it  was  a  work  which  would 
be  fit  to  be  re-published  by  that  society. 

Defendant:  What  is  the  name  or  title  of 
the  society  P — The  Society  for  the  Diffu- 
sion of  Useful  Elnowledge. 

Of  knowledge  intended  to  be  circulated 
among  the  working  people  P — That  publi- 
cation vrith  the  other  publications  that 
they  have  put  forth  was  pEu:ticularly  in- 
tended for  the  working  people,  for  the 
purpose  and  with  the  d!irect  object  of 
connteracting  the  bad  feeling  that  seems 
to  prevail  respecting  machinery  and  farm 
property. 

To  put  an  end  to  those  riots  P — In  order 
to  put  an  end  to  riots  and  fires,  putting 
an  end  to  that  which  we  deemed  the  cause 
of  riots  and  fires,  their  ignorance  of  the 
effects  of  machinery. 

Did  Sir  Thomcu  I)enm<m  belong  to  that 
society  P— Sir  Thomas  Denman  is  one  of 
the  society.  I  had  no  communication 
with  him  upon  the  subject,  and  it  is  very^ 
possible  he  may  never  have  hes^  of  this 
application. 

JDefendani:  I  will  g^e  you  no  further 
trouble,  my  Lord. 

Cross-examined  by  AUomey-O&neraL 

Did  anvthing  else  pass  upon  the  subject 
of  this  address  P— Not  that  I  recollect.  In 
conseouence  of  my  communication  with 
Mr.  OMeU,  the  barrister,  I  certainly 
obtained  the  work,  and  I  think  with  some 
condition  thal^  if  any  part  of  that  address 


was  to  be  published,  the  whole  was  to  be 
published.  I  think  that  was  the  condition. 
Did  anything  else  take  place  P — ^I  have 
no  recollection  of  anything  else  having 
taken  place.  I  have  no  recollection  of  the 
communication  at  all,  but  it  is  fair  towards 
Mr.  Oobheti  and  his  publication  that  I 
should  state  that  the  reason  whv  his 
address  to  the  Luddites  was  not  published 
by  the  society  was  that  it  was  received  on 
the  condition  that  it  was  to  be  all  published, 
and  not  extracts,  and  the  reftson  why  that 
condition  prevented  our  using  any  part  of 
it  was  not  on  account  of  anything  bad  in 
the  contents  of  any  part  of  it,  but  that  it 
contained  matter  which  we  did  not  deem 
consistent  with  our  usual  course,  not  from 
anvthing  criminal  or  improper.  We  con- 
sioered  much  of  it  to  be  very  useftil.  But 
there  were  some  matters  that  we  did  not 
think  fit  to  pubHsh,  and  so  we  published 
one  of  our  own«  It  is,  I  think,  about 
fifteen  or  sixteen  years  old. 

Lord  Tenteedbn:  Hiat  it  contained 
matter  which  you  did  not  want? — Some 
observations  on  individuals  or  something 
of  that  kind  which  the  Society  could  not 
publish.  • 

AUomey-Qenerdl :  On  the  contrary,  I 
understand  that  your  Lordship  thought- 
it  a  useful  publication,  and  one  well  adapted 
for  circulation  P — Yes,  and  one  of  the 
recommendations  of  my  noble  friend  of 
that  to  the  Society  was  the  effect  of  Mr. 
OobhMa  name  among  the  labourers. 

AUorney'OeiMTal:  I  apprehend  your 
Lordship  nas  not  got  the  book  here  P — ^No, 
the  whole  subject  had  entirely  escaped 
my  recollection.  I  had  not  the  slightest 
recollection  of  it.  I  daresay  I  should  be 
able  to  identify  it. 

AUornefy  -  General :  We  all  know  it ; 
there  is  no  difficulty  about  it. 

Lord  Tbnterdbn:  Do  you  wish  to  ask 
my  Lord  Chancellor  any  question  in  re- 
examination P 

Defendant :  No,  my  Lord,  It  was  mj 
Lord  Radnor  who  suggested  the  re-publi- 
cationP— Itwas. 

John  Houy  was  again  called  in  and 
answered. 

Defendant :  Stop.  Ton  need  not  swear 
him,  the  Attorney-General  admits  the 
publication. 

Attorney' Genercbl :  I  am  not  about  to 
oppose  the  reading  of  this,  but  perhaps 
there  may  be  several  of  the  witnesses 
attending  who  have  public  duties  to  per^ 
form.  If  they  could  be  dismissed  it  would 
be  an  object. 

Lord  Tentekden  :  The  reading  of  this 
will  occupy  some  time.  Might  not  it  be 
convenient  to  some  noble  Lords  and 
gentlemen  to  be  examined  before  that, 
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in  order  that  they  might  attend  to  their 
public  duties  elsewhere  P 

Defendant:  I  should  be  sorry  to  keep 
them  here,  my  Lord.  I  will  call  my  Lord 
Melbourne. 

The  Right  Honourable  Lord  Viscount 
Melbourne. — Examined  by  the  Defendant. 

My  Lord,  have  you  any  recollection  of  a 
man  of  the  name  of  Thomas  Goodman  ? — 
Yes. 

Did  he  receive  His  Majesty's  pardon  ? 

Attorney-General :  My  Lord,  I  really 
think  I  ought  to  object  to  this.  The  trial 
as  well  as  the  pardon  was  after  this  publi- 
cation P — The  trial  took  place  at  the  Spring 
Assizes  for  the  county  of  Sussex. 

Attorney-General:  No,  the  Winter  As- 
sizes P — Yes,  it  was  the  Winter  Assizes. 

Attorney- Gtmeral :  From  the  colour  of 
this  question  it  appears  to  me  that  I  am 
quite  bound  to  object  to  it. 

Lord  Tenterden  :  You  hear  the  objec- 
tion which  is  made,  Mr.  Cobbett. 

Defendant :  What  I  wished  your  Lordship 
to  state  on  the  Bench  (his  Lordship  will 
determine  whether  it  is  proper  to  ask  the 
question)  is  on  what  ground  that  man 
received  His  Majesty's  pardon. 

Lord  Tenterden  :  That  we  cannot  inquire 
into  here. 

Defendant :  Very  well,  my  Lord,  (b) 

The  Right  Honourable  the  Earl 
of  Radnor. — Examined  by  the  Defe^ulant. 

'M.y  Lord,  I  believe  you  have  known  me 
for  little  better  than  thirty  years  ? — It  was 
upwards  of  thirty  years  since  I  first  became 
acgriainted  with  Mr.  Cobbett. 

Has  not  your  Lordship  very  frequently, 
almost  constantly,  heard  me  say  that 

Attorney-General:  Now,  my  Lord,  I 
must  object  to  that. 

Lord  Tenterden:  The  proper  inquiry 
for  a  gentleman  who  has  known  Mr. 
Cobbett  many  years  is  as  to  his  general 
character,  not  as  to  any  individual  or 
particular  acts ;  you  may  ask  Lord  Badnor 
what  your  character  has  been. 

Defenda/nt:  You  have  been  a  constant 
reader  of  my  writings,  have  not  you  P — 
Very  constant. 

Has  your  Lordship  ever  discovered  in 
those  writings 

Attorney-General:  My  Lord,  I  believe  I 


(a)  I.  Phil,  and  Am.  133  ;  Taylor  on 
Evidence,  s.  939. 

(6)  I  intended  to  question  them  (the  Ministers) 
every  one,  if  the  Judge  would  permit  me,  with 
regard  to  the  grounds  on  which  they  induced  his 
Majesty  to  extend  his  pardon  to  Thomas  Good- 
man. Weekly  Political  Begister^  16th  July 
1831. 


must  object  to  that;  there  is  only  one 
question  which  can  be  put  in  this  fine  of 
evidence,  which  is  as  to  the  opinion  of  the 
witness  of  the  general  character. 

Lord  Tenterden:  The  general  character 
of  his  publications. 

Defendant:  Does  your  Lordship  think 
that  from  what  you  have  seen  of  late 
respecting  me  and  heard  of  me  that  I  am 
a  person  Ukely  to  entertain  the  intention 
and  design  of  stirring  up  the  labourers  to 
destroy  the  property  of  farmers  and 
others  P— I  believe  quite  the  reverse. 

(A  strong  expression  of  feeling  in  the 
lower  part  of  the  Court.) 

Lora  Tenterden  :  I  must  direct  the 
Court  to  be  cleared.  I  cannot  permit  the 
administration  of  justice  to  be  interrupted 
by  anything  of  this  kind  if  those  who  are 
present  cannot  sit  quiet. 

Defendant :  Your  Lordship  has  done  mo 
great  honour,  I  have  no  further  questions 
to  ask  P — Perhaps,  my  Lord,  I  can  eluci- 
date a  point. 

Lord  Tenteeden  :  We  must  not  bear  of 
particular  acts  P — A  matter  of  date  which 
was  in  doubt  in  Lord  Brougham's  evi- 
dence. 

Lord  Tenterden  :  If  you  please  P — 
Perhaps  I  can  elucidate  the  point  in  re- 
spect to  the  time  at  which  application  was 
made  to  Mr.  Cobbett  for  his  permission  to 
re-publish  the  letter  to  the  Luddites.  It 
was  upon  my  recommendation  to  Lord 
Brougham  that  he  made  the  application, 
and  the  period  of  the  recommendation  was 
in  the  week  immediately  succeeding,  a  few 
days  after,  the  publication  of  the  alleged 
libel.  I  waited  on  Lord  Brougham  with 
the  alleged  libel,  pointed  out  to  him  what 
I  conceived  to  be  the  object  of  it,  arid 
suggested  to  him  that  probably  Mr.  CdbbeU 
would  not  be  unwilling  to  republish  his 
letter  to  the  Luddites,  and  I  understand 
he  acted  upon  my  suggestion. 

Defendant :  Thank  you,  my  Lord,  that 
is  all  I  wished.  My  Lord,  I  wish  for  the 
attendance  of  my  Lord  Grey  and  the  other 
Cabinet  Ministers  here  respecting  the 
pardon  granted  to  Goodman;  but  as  that 
question  is  not  to  be  put,  those  noblemen 
may  go  as  soon  as  they- please. 

Lord  Tektebden  :  We  cannot  permit  an 
inquiry  into  the  reasons  of  His  Majesty. 
Then  tne  noble  Lords  need  not  wait. 

Defendant :  They  need  not  wait. 

Earl  Grey  J  Viscount  Melbourne^  Viscount 
Falmeraton,  Viscount  Goderich,  and  Lord 
Durham  withdrew. 

Defendant:  Under  these  circumstances 
I  do  not  mean  to  trouble  the  Marquis  of 
Blandford,  My  Lord,^  I  now  propose  to 
call  gentlemen  from  Kent  and  Sussex  who 
were  present  at  the  delivery  of  those 
seditious  lectures,  as  they  have  been 
called. 
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Lord  Tentebden  :  Call  one  of  tliem,  and 
we  shall  hear  whether  any  objection  is 
made. 

Attorney' General :  I  did  not  hear  the 
defendant  state  what  is  the  date  assigned 
to  this  lectnre. 

Lord  Tenterden  :  The  date  applied  to 
this  lecture  is  prior  to  the  pnblication. 

Defendant:  From  the  beginning  of 
October  to  the  middle  of  October,  just  at 
the  time  the  fires  were  going  on. 

Attorney- Oeneral :  I  feel  it  my  dnty  to 
object  to  that  evidence.  I  understand  it 
to  be  something  stated  in  the  month  of 
October. 

Lord  Tentebden  :  In  October  and 
November. 

Mr.  Attorney 'General:  1  understood  in 
October,  but  that  will  not  make  much 
difference. 

Defendant :  Late  in  October. 

Attorney 'General:  If  this  had  been  an 
address  to  some  particular  individual, 
and  had  been  published,  and  the  inter- 
course between  the  Defendant  and  that 
individual  had  been  offered  to  be  given  in 
evidence,  probably  no  objection  mi^ht 
have  been  made ;  but  the  fact  of  his  having 
given  lectures  some  weeks  before  in  which 
allusion  was  made  to  these  subjects, 
though  in  a  different  form  from  this  paper, 
I  conceive  is  not  evidence  the  party  can 
adduce  in  his  own  behalf. 

Defendami :  llie  conversation  at  the  time 
I  conceive  would  be  receivable. 

Lord  Tentebden  :  I  think  if  Mr.  Cohhett 
confines  himself  to  evidence  of  the  nature 
of  that  given  by  Lord  Radnor  there  will 
be  no  objection.  1  think,  Mr.  Oohhett,  you 
may  ask  persons  who  have  been  acquainted 
with  you  what  their  opinion  is  of  your 
character  and  your  views  on  subjects 
connected  with  this  publication.  But  we 
cannot  go  beyond  a  general  inquiry. 

Defendant :  The  object  with  which  I  call 
them  is  to  provA  the  falsehood  of  this 
accusation,  and  to  prove  that  which  1  men- 
tioned as  to  my  sentiments.  It  is  for  the 
purpose  of  showing  that  I  inculcated  the 
contrary  of  that  which  is  charged. 

Lord  Tentebden:  I  have  said  that,  as 
far  as  general  evidence  goes  of  persons 
who  have  heard  you  speak  in  public  of 
your  character,  and  the  opinions  you  have 
expressed,  I  think  I  ought  to  receive  it ; 
but  it  should  be  general  evidence  and  not 
particular. 

Defendant:  I  heard  fires  were  lighting 
in  Kent  and  were  getting  into  Sussex.  I 
went  into  those  counties  for  the  purpose 
of  putting  a  stop  to  those  fires.  I  did 
everything  I  could  as  I  went  through  the 
country  to  put  a  stop  to  them.  I  want 
to  proauce  proof  of  that. 

Lord  Tentebden  :  If  you  call  general 
evidence  I  can  receive  it,  but  I  think  no 


particulars.  If  you  will  put  your  question 
generally  I  will  receive  it,  for  that  is 
evidence  of  character;  but  evidence  of 
particular  facts  is  not,  and  your  purpose 
may  be  as  well  perhaps  answered  in  the 
one  case  as  in  the  other  without  violating 
the  general  rules. 

Defendant :  If  you  will  give  me  leave  to 
ask  these  gentlemen  whether  they  were 
present  on  a  particular  occasion. 

Lord  Tentebden:  I  will  not  prevent 
that. 

IJohn  Penn  of  Lewisbam  was  then  sworn. 
The  Defendant  was  at  my  home  in  October 
last.  I  have  been  a  reader  of  the  * '  Begiater  ** 
for  about  20  years  I  was  present  at  a 
lecture  given  by  the  Defendant  at  Lewisham 
in  October  last  and  also  at  Deptford. 
From  my  knowled^  of  him  and  of  his 
writings,  I  do  not  think  he  was  likely  to  ex- 
cite the  labourers  of  husbandry  to  commit 
outrages  on  their  employers.  I  should 
think  the  very  reverse.  I  am  a  manu- 
facturer of  machinery  and  a  practical 
engineer,  and  have  made  threshing 
machines. 

Major  Waytts :  I  live  near  Plastow,  and 
own  four  or  five  farms  in  that  neighbour- 
hood. I  have  been  a  reader  of  the  ''Begieter*' 
since  the  first  publication.  I  was  present 
at  a  lecture  given  by  Mr.  Cohbett  in  October 
last.     I  do  not  think  the  Defendant  a 

Serson  likely  to  incite  the  labourers  to 
estroy  the  property  of  their  employers, 
most  decidealy  not.  I  think  his  literary 
labours  have  a  contrary  tendency. 

Francis  Oovaens :  I  am  a  smithy  and  fiur- 
mer  at  Tunbridge.  I  have  been  a  reader 
of  the  *' Begister"  since  1817  from  the 
time  of  the  Danger  Bill.  I  was  present 
at  a  lecture  at  Tunbridge  in  October  last. 
I  think  the  Defendant  to  be  the  very 
reverse  of  a  person  likely  to  incite  the 
labourers  to  destroy  the  property  of  their 
employers. 

Sir  Thomas  Beevor :  I  reside  in  Norfolk, 
and  have  been  a  reader  of  the  ^'Begieter" 
for  18  or  14  years.  Since  then  I  have  read 
the  whole  of  Mr.  Odbhet^B  writings.  I 
heard  him  five  a  lecture  in  Norfolk.  I 
have  known  him  personally  for  five  years, 
and  I  think  him  quite  the  reverse  of  a 
man  likely  to  incite  the  labourers  to 
outrage. 

—  ChiUeU:  I  have  read  i\iQ  *' Begister** 
for  seven  or  eight  years.  I  attended  a  lec-i 
ture  at  Battle  in  October  last.  I  think  the 
Defendant  the  very  contrary  of  a  person 
likely  to  incite  the  labourers  to  destroy 
proper^. 

WiUCam  Pahner :  I  am  a  landowner  and 
farmer  near  Eoss  in  Herefordshire.  I 
have  been  a  reader  of  the  '*  BegUter  **  for 
three  years,  and  have  known  the  Defendant 

Sersonally  for  several  years.    I  heard  him 
eliver  lectures  last  summer.    I  do  not 
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think  him  a  man  likely  to  incite  the 
labourers  to  the  destruction  of  property. 
I  use  threshing  machines  and  employ 
about  twenty  labourers. 

W.  Blount:  I  reside  at  Hurstboume 
Tarrant,  Hampshire.(a)l 

Befendcmt :  How  long  have  you  read  the 
'^Register'*  and  my  other  publications? — 
From  its  first  publication  in  1802. 

I  have  been  several  times  for  a  con- 
siderable time  together  at  your  house  P — 
I  have  often  had  that  pleasure.  And  a 
great  deal  of  our  conversation  for  years 
turned  upon  the  hardships  suffered  by  the 
agricultural  labourers. 

Lord  Tenterden  :  You  had  better  put 
the  question  on  the  situation  of  the 
labourers.  Avoid  everything  that  has  a 
tendency  to  give  colour  P — The  labourers 
in  my  part  of  the  country  have  been  very 
cruelly  used. 

Lord  Tenterden  :  Never  mind  that ;  we 
cannot  enter  into  that.  Put  your  questions, 
Mr.  CobheU, 

Defendant:  Should  you  gather  from 
those  writing  of  mine  which  you  have  read 
so  long  and  the  numerous  conversations 
you  and  I  have  had  respecting  labourers 
that  I  am  a  man  to  incite  them  to  destroy 
the  property  of  farmers  and  others  P — 
Quite  the  reverse. 

Defendant :  My  Lord,  I  want  to  get  from 
Mr.  Blount  his  opinion  as  to  my  advice 
with  respect  to  the  measures  to  be  adopted 
to  put  a  stop  to  the  disturbances  in  the 
country,  whether  it  would  not  be  wise 
if  my  advice  were  followed. 

Lord  Tenterden  :  No,  I  cannot  permit 
that.  That  would  be  a  question  of  advice 
upon  matters  of  State.  I  cannot  permit 
that. 

Defendant:  Yery  well,  my  Lord.  My 
Lord,  I  now  wish  to  put  in  the  extract 
which  I  read  from  a  publication  in  the 
**  Register  **  purporting  to  be  a  report  of 
a  speech  made  by  me  at  a  dinner  at 
Salisbury. 

Lord  Tenterden  :  Is  that  objected  to  P 

Attorney- Oe7ieraZ :  That  was  in  the 
year  1822.  I  made  no  objection  to  its 
being  stated  by  the  Defendant,  and  I  shall 
not  dispute  that  some  such  speech  was 
made,  but  I  think  it  cannot  be  received  in 
evidence. 

^  Defendant :  My  Lord,  I  contend  for  the 
right  of  putting  .this  in  evidence. 

liord  TENTERDEN:  The  Attomey-Chneral 
contends  that  it  cannot  be  received  in 
evidence. 

Defendant:  Your  Lordship  knows  very 
well  that  I  am  no  lawyer,  but  I  know 


(a)  Gnmey's  notes  being  defective  at  fhis 
pomt,  the  evidence  within  brackets  is  taken  finom 
the  report  pabllihed  by  Strange  in  18a2(5thed.). 


that  in  the  case  of  HonM  Toohe{a)  he  was 
permitted  to  put  in  in  evidence  a  publioa- 
tion  for  the  purpose  of  explaining  his 
motives  in  reierence  to  a  transacticm  in 
the  year  1794.  He  was  allowed  to  put  in 
in  evidence  a  publication  of  his  not  strictly 
relating  to  the  same  subject,  a  publication 
made  in  the  year  1782,  the  trial  being  in 
1794,  so  that  your  Lordship  will  recollect 
that  was  twelve  years  old  when  he  was 
permitted  to  put  it  in.  An  objection  was 
offered  to  it  at  the  time.  The  Attorney^ 
General  of  that  day  made  some  little  objec- 
tion to  it,  but  it  was  received  by  the  Judge, 
and,  for  the  reasons  which  the  Judge  stated 
upon  that  occasion,  properly  received.  It 
was  an  overt  act,  and  where  the  guilt  was 
to  be  deduced  from  inference,  when  it  was 
to  be  an  assumed  and  inferred  fact,  the 
Court  held  that  that  inference  might  be 
assisted  by  reference  to  something  else, 
and  that  the  defendant  had  a  right  to  put 
in  any  writing  and  to  call  witnesses 
acquainted  with  him  forty  years  before. 
And  he  brought  the  Bishop  of  Gloucester, 
who  had  been  acquainted  with  him  forty 
years  before,  and  who  gave  evidence  that 
ne  was  not  a  person  likely  to  do  things  of 
the  kind  charged.  And  he  was  allowed 
to  put  in  a  book  published  twelve  years 
before  by  Debrett.  This  is  a  work  pub- 
lished by  myself  nine  years  ago.  If  that 
was  law  for  Eoi-ne  Toohs,  I  trust  that  this 
will  be  held  to  be  evidence  for  me  now. 

Lord  Tenterden  :  I  think  you  have  the 
report  of  the  trial  from  which  you  are 
quoting.     I  should  like  to  look  into  it. 

DefendoMt :  If  your  Lordship  pleases. 

Lord  Tenterden:  The  Attorney'GeneraZ 
may  see  how  far  that  applies. 

Attomey-General :  Mr.  Ershme  appears 
to  have  been  addressing  the  Jury.  He 
says— 

**  I  will  now  lay  before  you  Mr.  Tooke's  poli- 
tical sentiments  when  they  could  not  possibly 
be  written  to  serve  a  purpose ;  and  1  hope  his 
Lordship  will  permit  Mr.  Gibbs  to  read  them, 
as  my  voice  and  strength  b€^  to  fail  me.*'(6) 

The  Lord  Chief  Justice  asked — 

"What  is  it?" 

Mr.  Ershme  says — 

**  A  piece  of  evidence  I  have  to  offer.  I  am 
too  much  exhausted  to  read  it." 

^  The  Lord  Chief  Justice  says — 

"  If  you  wish  to  refresh  yourself  dt  down ;  we 
will  wait  patiently ;  but  we  should  know  what  it 

is." 

Mr.  Ershine  says — 

^  It  is  a  letter  written'  to  Lord  Ashburton, 
who  formerly,  your  Lordship  knows,  was  Mr« 

(a)  25St.Tr.  1. 

(6)    „        „        p.S8K 


879] 


Th&  Kvng  agomst  WiUiam  Cobbett,  18S1. 


[880 


Doxming,  wbo  was  engaged  in  a  Reform  of 
Parliament ;  and  Mr.  Tooke  wrote  this  letter  to 
him  upon  the  snbjeot  of  Parliamentary  Beform 
in  the  year  1782." 

Then  Mr.  CKbU  reads  the  extract  with- 
out appareatly  any  objection  being  made 
to  it. 

Lord  Tentebden:  Does  that  appear 
afterwards  to  have  been  given  in  evidence  P 
There  it  is  read  merely  as  part  of  the 
speech.  Was  it  afterwards  given  in  evi- 
dence P 

Defendant:  It  was  given  in  evidence. 
De^rett  was  sworn  to  the  publication. 

Lord  Tentebdek  :  Then  we  shall  find  it 
in  the  next  volume,  no  doubt^  if  it  was 
so.(a) 

Jb^endant:  This  point  will  be  settled,  I 
should  think,  by  readin^e  the  report  of  Mr. 
Campbell  of  the  trial  or  the  King  v.  Lam- 
hert  amd  Perry,  which  took  place  in  the 
year  1810.(6) 

Lord  Teiteekdbk  :  That  relates  to  read- 
ing other  parts  of  the  same  publication. 

I)qfe7idant:  No;  my  Lora Ellenbarcmgh 
said  this: 

"  On  the  trial  of  Mr.  Horne  Tooke  for  high 
treason,  the  matter  was  carried  much  further. 
The  Prisoner  was  allowed  to  read  in  his  defence 
various  extracts  from  works  which  he  had  pnb- 
lisked  at  a  former  period  of  his  life ;  and  these 
the  Jury  were  permitted  to  carry  alonff  with 
them  wh6n  they  retired  to  consider  of  their 
verdict" 

AUomey^Oeneral:  It  does  not  awear, 
my  Lord,  that  in  the  case  of  Mr.  Mome 
Tooke  there  was  any.  objection  taken  to 
its  being  read.  There  is,  I  apprehend,  a 
very  clear  distinction  between  that  case 
and  this.  That  was  a  case  of  high  treason, 
to  be  made  out  from  the  written  and  the 
verbal  declarations  of  the  prisoner  run- 
ning through  a  very  long  course  of  years, 
and  which  almost  necessarily  admitted  as 
a  i)art  of  the  historv  of  his  life  anything 
wmoh  had  occurred  to  him  during  the 
whole  of  that  period.  That  is  not  the 
nature  of  the  present  cha^.  This  is 
confined  to  a  specific  act.  VVliile  I  have 
been  addressing  your  Lordship  my  friend, 
Mr.  Ov/mey,  has  found  that  it  was  argued. 

Defendant :  It  was  argued,  and  received 
after  argument. 

liord  TiMTBRDBN :  Will  you  let  me  see 
what  was  said  by  the  Court  P 
[The  book  was  handed  up  to  his  Lordship.] 

Lord Tbntkbden  :  Itiunk*  "Mr.  AUomeu- 
Oeneral,  on  the  authority  of  this  I  should 
receive  it. 

The  Aihmmf'CfenerfU:  Very  good,  my 
Lord. 


(a)  The  letter  was,  after  argument,  admitted 
in  evidence,  25  St.  Tr.,  p.  861. 
(6)  2  Camp.  398. 


Lord  Tenterden  :  I  suppose  there  is  no 
doubt  of  its  having  been  published  at  the 
time. 

The  Attorney 'General :  Oh!  I  do  not 
doubt  that  at  all,  my  Lord. 

[The  extract  cited  by  the  defendant  in 
his  8peech(a)  was  then  read.] 

Beplt, 

Att^rney'Qeneral :  May  it  please  your 
Lordship,  gentlemen  of  the  Jury,  the 
head  of  evidence  you  have  just  heard 
rather  largely  gone  into,  that  of  opinion, 
is  evidence  of  rather  a  peculiar  nature  in  . 
a  court  of  justice,  and  if  generally  allowed 
it  would  on  some  occasions  lead,  if  not 
actually  to  any  other  inconvenience,  at 
least  to  a  most  inconvenient  consumption 
of  time.  I  do  not  at  all  complain  that 
such  evidence  has  been  gone  into  upon 
the  present  occasion;  but  it  really  does 
occur  to  me  that,  if  every  person  who 
may  be  chared  with  a  libel  at  any  time 
should  enter  mto  the  proof  before  a  Jury 
of  what  he  may  have  said  at  any  other 
time  on  some  other  subjects,  it  may  cer- 
tainly lead  to  a  length  which  necessarily 
in  matters  of  this  nature  will  obstruct  all 
other  public  business.  I  assure  you,  gen- 
tlemen, that  I  am  rather  surprised  at  the 
scantiness  than  the  abundance  of  witnesses 
called  hj  Mr.  Oohhett  to  speak  in  praise  of 
his  pubhcations.  Gentlemen  of  the  highest 
respectability,  led  on  by  my  noble  friend 
who  now  sits  by  his  Lordship,  Lord 
Radnor,  one  of  the  most  respectable  and 
patriotic  noblemen  in  the  county,  and 
many  other  respectable  gentlemen  who 
come  from  various  parts  of  the  country, 
and  state  that  they  have  been  in  the  habit 
of  frequently  readmg  the  publications  of, 
I  am  not  afraid  of  repeating,  one  of  the 
most  able  and  one  of  the  most  ingenious 
writers  that  this  nation  has  ever  produced. 

Mr.  Oobhett  will  allow  me  to  say  that  he 
is  a  person  very  difficult  to  deal  with,  on 
account  of  the  imputations  that  may  be 
cast  and  the  constructions  that  inay  be 
drawn  by  him  and  by  others  as  to  any 
course  in  which  one  may  think  proper  to 
speak  of  him.  If,  on  tne  one  hand,  one 
is  to  make  observations  as  to  the  mis- 
chievous effects  of  that  he  has  done  on  a 
particular  occasion,  then  you  see  how 
savage,  how  cruel,  how  oppressive,  and 
how  destructive  that  course  is  of  all  fair 
discussion  of  the  liberty  of  the  Press ;  and 
it  is  said  that  we  are  all  ready  to  enter  into 
conspiracies  vrith  the  parson  in  Sussex 
and  some  of  the  magistrates  and  the  club 
houses  in  London  and  some  other  clergy- 
men  who,  it  is  said,  are  all  leagued  together 
in  a  conspiracy  to  destroy  this  great  and 


(a)  See  above,  p.  861. 
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self- esteemed  person,  who,  whatever  his 
taleut  and  whatever  his  influence  through 
the  country,  over-rat<JS  that  talent  and  that 
influence  when  he  believes  that  any  con- 
sideration connected  with  such  motives 
could  induce,  I  will  not  say  myself,  but 
those  on  whose  part  I  have  this  day  the 
honour  to  appear,  to  endeavour  to  wrest 
the  laws  in  the  least  minute  particle  from 
the  line  of  truth  and  justice  for  any 
wicked  and  improper  purpose  whatsoever. 
If,  on  the  other  hand,  we  shonld  say  that 
which  I  truljr  stated  in  the  opening,  that 
Mr.  Cobhett  is  that  able  ana  ingenious 
writer  which  I  must  describe  him,  Oh, 
then,  we  are  mean  and  dastardly!  Oh, 
then,  we  are  crouching  at  the  feet  of  this 
distinguished  personage — we  are  afraid  to 
face  him  in  argument.  We  dread  his 
talent  in  public.  We  dread  the  displeasure 
of  the  people  who  come  to  hear  us  in  a 
Court  of  Justice ;  and  we  are  treated  as 
the  meanest  and  the  moat  pusillanimous 
of  wretches  who  are  induced  to  betray 
our  duty  to  the  public  peace  and  govern- 
ment of  the  country  from  motives,  if  not 
so  savage,  at  least  more  mean  and  base, 
than  those  imputed  to  us  in  the  other 
alternative. 

Gentlemen,  with  respect  to  the  witnesses 
who  have  come  forward,  I  am   not  sur- 

frised  at  the  opinion  they  have  expressed, 
know  the  eii'ects  on  the  minds  of  all 
men,  the  most  prudent  men  on  other  occa- 
sions, and  the  most  scrupulous  in  regard 
to  truth,  of  the  perusal  of  productions  like 
those  published  by  Mr.  Cobhett  weekly. 
But  I  trust  you  will  not  consider  that 
those  respectable  and  honourable  noble- 
men and  other  gentlemen  who  have  been 
called  to  the  character  of  Mr.  Cobhett's 
publications  are  to  substitute  their  judg- 
ment for  yours.  I  call  upon  you  by  the 
oath  you  have  taken  to  consider  what  it  is 
that  this  publication  is  fairly  and  justly 
chargeable  with,  whether  when  I  say  that 
it  is  influenced  by  wicked  and  malignant 
motives  I  do  not  make  out  the  charge 
I  have  against  Mr.  Cohbett,  and  whether 
the  opinion  any  gentlemen  can  entertain 
of  this  gentleman  can  get  nd  of  the  effect 
of  that  publication,  on  which  I  must 
comment  a  little  more  particularly. 

Gentlemen,  you  have  just  heard  a  letter 
read  in  respect  to  which  I  was  supposed 
to  have  taken  a  part  in  the  publication  last 
November.  It  so  happened  that  I  never 
took  any  part  at  all.  If  I  had  recollected 
that  very  able  and  excellent  and  well 
argued  letter,  I  probably  should,  as  the 
noble  and  learned  Lord  who  has  appeared 
before  you,  thinking  it  my  duty  to  do  all  I 
could  to  alla^  the  public  mind,  and  to  pre- 
vent those  disg^raceful  disturbances  visit- 
ing every  part  of  the  country,  have  pro- 
posed to  reprint  it  at  that  period,  ana  to 


'  address  it  to  the  labourers,  with  a  ho]>e 
I  that  it  might  cause  their  ill  passions  to 
subside.  It  is  plain  that  Mr.  CobbeU 
j  knows  the  string  to  be  touched  when  that 
is  to  be  gained.  He  is  in  possession  of 
every  talent  which  can  make  the  labourer 
abstain  from  violence,  outrage,  and  blood. 
He  knows  how  to  reason  on  machinery,  to 
expose  the  wretched  fallacies  by  which  the 
poor  of  the  manufacturing  districts  were 
at  that  time  misled,  and  by  which  the  poor 
and  ignorant  of  the  agricultural  districts 
in  October,  November,  and  December  were 
also  fatally  betrayed  into  crimes  of  the 
most  dreadful  description.  If  he  bad  ad-* 
dressed  to  those  a^cultural  labourers, 
instead  of  waiting  till  my  Lord  Brougham 
called  upon  him  to  know  whether  he  would 
object  to  the  publication  of  this  particular 
letter — if  in  the  whole  of  this  number  I 
could  have  found  but  one  single  sentence 
that  savoured  of  an  endeavour  to  prevent 
crime,  and  to  induce  the  minds  of  those 
ignorant  men  to  be  diverted  from  that 
crime  which  Mr.  Cobhett  says  he  went  down 
to  prevent,  I  certainly  for  one  should 
have  thought  it  a  most  imprudent  course 
to  submit  this  case  to  the  consideration  of 
a  jury— though  I  could  not  be  supposed  to 
know  what  had  appeeu'ed  in  other  publica- 
tions, in  what  terms  he  had  addressed  the 
framers  in  1822,  what  lecture  he  might 
have  delivered  at  Battle  in  the  end  of  the 
year  1830,  or  any  other  of  those  matters  to 
which  your  attention  has  been  called,  and 
on  which  the  witnesses  have  founded  their 
opinion.  But,  mark  the  distinction  I  See 
the  contrast !  In  one  case  you  find  the 
eloquent  advocate  of  peace  and  reason  ad- 
dressing language  which  could  not  fail  to 
be  efl^ectual  to  the  minds  of  the  manufac- 
turers  in  a  state  of  discontent.  It  would 
have  been  more  to  the  purpose  if  Mr.  Coh* 
hett  could  have  pointed  out  in  the  whole 
scope  of  his  '*  Register  "  published  on  the 
11  tn  of  December  last  one  single  shadow 
of  argument  directed  to  this  praiseworthy 
purpose.  Would  he  not  have  done  so  if 
the  paper  had  furnished  him  with  the 
means  P  Has  he  not  shown  his  great 
ability  to  do  so,  if  he  had  known  that  any* 
thing  of  the  sort  could  be  found  in  the 
paper? 

I  must  say  that  I  was  a  little  disap- 
pointed in  the  want  of  all  attempt  to  do 
so  in  the  midst  of  this  most  ingenious, 
though  most  unjust,  address  he  hSa  made. 
Not  one  of  the  arguments  he  made  has  the 
least  tendency  that  way,  except  two  of  the 
most  miserable  sophisms  thiUi  were  ever 
heard  from  a  prisoner,  and  from  whioh  he 
cannot  himself  hope  to  convince  a  jury, 
that  a  mistaken  construction  was  being  put 
upon  his  words.  What  are  the  two  reasons 
for  which  he  tells  you  you  are  to  disbe- 
lieve,  notwithstanding  the  contents  of  this 
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paper,  that  he  conld  have  meant  to  pro- 
mote any  mischief  P  Becanse  he  nad 
introdnced  this  expression,  "  Ont  of  evil 
good  oomes."  He  calls  it  "  evil "  in  the 
first  place ;  and  then  he  comes  afterwards 
to  dwell  upon  the  good,  and  he  tells  the 
inflamed  passions  of  these  men  that  the 
good  does  instantly  follow  on  the  perpe- 
tration of  the  crimes  they  were  committing, 
and  so  inflames  them  and  induces  them  to 
the  repetition  of  those  crimes,  for  that  it 
is  with  which  I  charge  him.  Yet  that 
because  he  says  as  a  mere  maxim,  *'  Out 
of  evil  comes  good,"  we  are  not  to  draw 
the  necessary  inference  Arom  the  whole, 
the  introduction  of  the  word  "evil"  is 
to  be  taken  as  a  complete  cure  for  all  the 
other  parts  of  the  libel,  and  he  is  to  be 
supposed  to  tell  the  labourers  that  they 
are  bound  by  all  the  laws  of  Gk>d  and  man 
not  to  commit  the  acts  which,  if  he  does 
not  directly  praise,  he  states  to  be  bene- 
ficial, and  tne  only  mode  of  producing 
benefit  to  the  kingdom  !  I  say  this  is  a 
sophism,  and  that  it  is  in  vain  to  say, 
when  ignorant  men  are  engaged  in  the 
commission  of  a  crime,  that  it  is,  if 
you  at  the  same  time  lay  down  that  the 
good  necessarily  follows  from  the  commis- 
sion of  that  crime,  when  all  the  con- 
sequences are  enumerated  which  are 
supposed  to  be  so  favourable  to  their 
commission,  and  their  relief  is  traced 
immediately  to  the  cause,  namely,  the 
lighting  up  of  fires  in  the  country,  what 
does  it  signify  to  say  that  he  calls  it  evil, 
or  that  he  may  say  in  some  part  of  it.  *'  True 
it  is  not  lawful,  true  we  cannot  suppose 
that  the  thing  can  be  itself  good ;  but  the 
good  that  follows  is  so  great,  the  good  that 
follows  is  so  instantaneous,  and  it  is  so 
obvious  that  the  fires  are  only  the  means  of 
enforcing  that  F  '*  Can  you  suppose  that 
that  would  be  likely  to  pull  back  the 
labourer  who  had  a  brand  in  his  hand,  and 
was  proceeding  treacherouslv  to  destroy 
theproperty  of  his  employer  r 

Then,  gentlemen,  there  is  a  long  story 
about  a  man  of  the  name  of  Ooodman,  who 
is  supposed  to  have  had  his  life  spared  for 
the  purpose  of  endangering  the  life  of  Mr. 
Ccmett,  Can  Mr.  OcMett  persuade  himself 
for  one  moment  that  that  is  the  fact  P 

Defendant  .*  I  believe  it. 

Aitorney'OenercU :  If  he  does  believe 
it,  that  is  one  proof  that  the  most  perverse 
disposition  and  the  most  headstrong  will 
may  be  so  united  with  the  most  powerful 
talents  as  to  make  the  judgment  of  no 
value  whatever — to  make  a  man  utterly 
forget  all  he  may  owe  to  his  own  character 
either  for  ability  or  probity,  and  ell  he  may 
owe  to  those  persons  who  take  an  interest 
in  his  »>od  oondnct ;  all  he  may  owe  to 
those  lM>ourers  for  whom  I  do  not  deny 
that  he  has  in  other  instanoes  shown  a  sort 


of  feeling  which  does  him  honour.  But 
that  there  is  a  bad  state  of  feeling,  which 
may  IcmemI  an  individual  to  commit  the 
oflence  I  charge  upon  him,  and  it  cannot  be 
proved  more  distmctly  than  by  the  long 
and  miserable  attempt  he  has  maie  to  show 
that  Chodman*8  life  was  saved ;  pretending 
that  the  poor  boy  was  saved  for  tne  purpose 
of  putting  his  life  into  jeopardy,  as  if 
there  was  a  desire  that  the  unfortunate 
young  man  might  be  executed. 

Defendant :  No,  no. 

Attorney  -  Oeneral :  Good  God,  see 
what  the  statement  is!  This  atrocious 
Whig  Government,  these  atrocious  con- 
spirators, who  have  forced  their  way  to 
power,  wish  to  murder  me ;  they  wish  to 
destroy  me,  the  great  Mr.  Cohbett,  who  has 
eclipsed  them  all.  We  who  have  given 
them  a  plan  of  Parliamentary  Beform,  and 
who  blame  them  for  bringing  in  the  G(ame 
Law — ^which  I  in  the  first  instance  sug- 
gested— ^because  they  know  that  I  am  not 
to  be  purchased;  because  they  know  that 
no  bribe  will  induce  me  to  work  under 
that  Grovemment,  and  they  know  that  I 
should  expose  their  pensions  aud.their  jobs, 
and  their  real  desire  to  put  me  out  of  the 
world  as  an  accessory  before  the  fact 
to  the  crime  committed  by  Ooodmcm  by 
discovering  that  Chodma/n  attended  a  lec« 
ture  of  mine  at  Battle,  and  was  there 
tempted  to  commit  that  crime.  If  anyone 
of  you,  gentlemen,  can  entertain  the  least 
suspicion,  I  will  not  say  of  myself  or  of  the 
Grovemment,  but  of  any  individual  who 
occupies  the  lowest  station  in  the  public 
eye,  bein^  capable  of  being  influenced  by 
such  motives,  I  certainly  should  have  the 
morciflcation  of  supposing  that  this  kind  of 
publications  is  to  go  on  without  the  least 
check  or  restriction,  and  that,  while  the 
unfortunate  wretches  who  may  be  acted 
upon  by  them  shall  sufler  the  extreme 
penalty  of  the  law,  those  who  write  the 
libels  and  plan  the  incitement  shall  go  off 
with  shouts  and  applauses  by  an  audience 
who  have  somehow  or  other  or  in  some 
way  been  brought  together  to  hear  the 
triumph  not  of  truth  but  of  prejadioe. 

Gontlemen,  Mr.  Oohbett  has  put  in  several 
papers,  one  of  which  is  called  **  Hhe  Two- 
penny JS-ash"  I  was  going  to  observe  on 
that  which  Mr.  Cohhett  has  also  observed 
upon,  his  taking  the  sting  out  of  that  part 
of  it  selected  for  prosecution,  and  that  is 
a  letter  signed  by  Lord  Sydney,  introduced 
in  this  manner :  — 

«  Viscount  Sydney  has  issued  the  following 
address  to  the  men  of  KeDt"(a) 

That  is  put  in  as  an  article  of  intelli- 
gence, an  act  done  by  Lord  Sydney.  When 
you  take  this  paper  into  your  hands  you 


(a)  See  above,  p.  858. 
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will  see  that  there  is  a  long  acconnt  of 
domestic  affairs.  Then,  again,  "  Boral 
War;*'  and  then  you  have  your  wheat 
stacks  burnt  in  place  after  place,  frame 
breaking  and  machine  breaking,  and 
attacks  upon  various  individuals  or  their 
property,  and  the  destruction  of  their 
domestic  comfort.  Many  of  these,  no 
doubt,  are  extracted  from  other  papers. 
It  is  true  there  appear  these  sentences  in 
this  letter  from  Lord  Sydney : — 

"  Let  every  tnie  Englishman,  as  a  free  man, 
think  it  bis  duty  to  brmg  the  wretched  in- 
cendiaries to  justice."  "  Put  down  the  nightly 
crimes  of  wicked  men.  Let  confidence  and 
friendship  prevail  throughout  the  land." 

Such  expressions  certainly  do  occur  in 
the  letter  of  Lord  Sydney,  printed  at  the 
end  of  this  very  lone  article,  but  probably 
hardly  any  of  the  admirers  of  Mr.  Cohhett 
would  read  at  the  end  of  the  appendix  this, 
merely  as  a  matter  of  weekly  intelligence 
introduced  at  the  end  of  his  *'  Register." 
There  is  no  notice  called  to  it  by  Mr. 
Cohhettt  as  one  holding  those  doctrines  to 
be  correct.  There  is  not  the  least  sympathy 
in  it  in  Mr.  CohheWs  own  publication ;  but, 
on  the  contrary,  I  think  I  shall  clearly 
convince  you,  if  you  are  not  already  con- 
vinced by  your  recollections  of  that  which 
has  just  been  read,  that  this  is,  in  fact,  an 
answer  to  Lord  Sydney^  and  does,  in  fact, 
get  rid  of  every  one  of  those  arguments  by 
which  Lord  Sydney  endeavours  to  preserve 
the  peace  of  the  district  in  wnich  he 
lives. 

Gentlemen,  I  was  about  to  observe  that 
there  are  cheap  publications,  and  that  the 
'*  Twopenny  Trash  "  of  Mr.  Cohhett  of  the 
same  month  also  alludes  to  this  subject, 
Now,  I  cannot  help  thinking  that  that 
which  is  produced — which  is  a  publication 
the  nearest  to  the  time — was  the  best  to  be 
brought  forward ;  this  publication  I  never 
saw  before.  But  when  Mr.  Cohhett  desires 
you  to  infer  from  that  an  intention  to  pre- 
vent these  riots,  I  shall  beg  you  to  take 
this  also  into  your  hand  and  to  see  whether 
there  is  there  anything  like  the  glow  of 
indignation,  or  a  flow  of  direct  reasoning 
which  distinguishes  the  letter  to  the 
Luddites  published  in  1816,  written  as  it 
appears  to  me  at  that  time  with  a  real 
desire  to  prevent  mischief,  whether  the 
writing  in  one  will,  as  it  were,  show  an 
exact  identity  of  mind  in  the  subsequent 
period.  Whether  in  the  continuation  of 
years  the  same  writer  is  distinguished  by 
a  perfect  uniformity  of  opinion  in  all  cases 
is  a  matter  whicn  Mr.  Cohhett  might 
perhaps  be  able  to  explain  to  you,  but  as  to 
which  your  own  judgment  may  give  you 
some  little  information ;  for  there  seems  no 
necessity,  no  reason,  no  pretence  in  1831 
for  retaining  those  opinions  which  he  may 
have  possessed  in  1816.   And  though  per- 


mission was  given  on  the  application  of 
Lord  Brougham  to  the  republication  of 
that  letter  about  the  same  period,  it  wonld 
be  very  strange  to  say  that,  because  this 
publication  had  taken  place  in  1816  to 
dissuade  fh)m  violence,  therefore,  that 
permission  in  the  year  1830  is  to  be  con- 
sidered as  giving  a  different  oonstanotion 
and  a  different  purpose  to  that  which  was 
then  addressed  to  tnose  labourers  in  Kent 
and  in  Sussex,  who  were  committing  acts 
of  violence  and  incurring  the  last  penalty 
of  the  law. 

Now,  gentlemen,  I  will  take  some  ex- 
pressions ;  and  1  shall  beg  you  to  take  this 
into  your  hand,  and  see  whether  it  is  the 
publication  of  a  person  very  anxious  to 
prevent  mischief.  He  states,  indeed,  that 
arson  is  punished  with  death.  He  states 
that  young  children  not  more  than  ten 
years  of  age  have  been  put  to  death  for  it, 
because  it  is  a  crime  so  easily  committed. 
Now,  I  beg  you  to  stop  here  for  a  moment. 
We  are  here  in  July.  The  tranquility  of 
the  country  is  restored,  the  harvest  is,  I 
hope,  smiling  upon  us,  and  there  is  no 
probability  of  any  mischief  arising  in  the 
country,  and,  most  of  all,  any  disturbance 
to  the  peace  of  the  country.  But,  in  order 
to  inquire  into  the  state  of  mind  in  which 
this  was  addressed,  you  must  place  your- 
selves back  in  the  time  when  that  was 
written  and  consider  that  during  the  long 
nights  of  October,  November,  and  Decem- 
ber those  fires  were  blazing,  that  they 
were  blazing  in  every  part  of  the  country, 
and  by  some  very  extraordinary  fatuity 
blazing  most  in  that  part  of  the  country 
to  which  Mr.  Cohhett  tells  you  he  himself 
went  down  for  the  purpose  of  putting  an 
end  to  those  fires.  He  was  there  in 
October  and  November  delivering  lectures 
at  Battle,  which,  for  aught  I  know,  were 
most  discreet  lectures ;  but  it  is  a  most 
singular  circumstance  that  he  should  wish 
to  induce  you  to  believe  that  his  intention 
could  not  be  that  which  is  imputed,  that 
he  desired  peace  and  good  order  of  all 
such  things;  and  yet  he  does  this  im* 
mediately  preceding  to  the  crimes;  the 
crimes  follow  in  almost  the  track  of  that 
procedure  which  he  says  was  commenced 
m  order  to  prevent  them.  That  ho  knew 
how  to  prevent  them  is  perfectly  clear 
from  his  letter  to  the  Luddites.  That  they 
were  not  prevented  is  clear ;  and  that  ibe 
left  them  nnreproved  on  hearing  they  were 
committed  is  also  clear.  He  did  not  re- 
publish this  letter  to  the  Luddites;  bathe 
asks  what  can  be  the  cause  of  tiiis  horrid 
state  of  things  committed,  as  he  states,  by 
hundreds  of  men  going  in  a  body,  and 
deemed  by  them  to  be  a  sort  of  duty 
instead  of  a  crime.  Is  that  language  at 
all  likely  to  disperse  men  banded  togetiier 
for  purposes  of  mischief?  Is  that  the  way 
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in  whiob  Mr.  Oobbett  thinks  it  right  to 
prevent  the  commission  of  crimes  P  He 
asks  the  cause,  and  he  proceeds  in  this 
smaller  publication  to  tell  them  the  cause. 
That  the  cause  is  not  that  their  disposi- 
tion is  bad — oh,  no ! — They  have  the  very 
same  disposition  their  ancestors  had,  and 
there  is  no  reason  to  suppose  there  is  any- 
thing wrong  in  themselves,  though  people 
had  been  for  months  committing  crimes, 
involving  at  every  place  where  they  did 
it  a  violent  breach  of  the  peace,  and  com- 
mitting that  most  dreadful  crime  of  arson, 
wluch  it  is  so  difficult  to  prevent.  He  goes 
on  to  state  that  the  great  and  general 
cause  is  the  extreme  jwverty  of  the  work- 
ing people,  that  they  are  in  a  starving 
state.  Gentlemen,  it  breaks  one's  heart  to 
hear  that  one's  fellow  creatures  are  in  a 
starving  state,  if  it  be  so.  For  my  own 
part,  I  do  not  believe  that  any  instance 
could  be  brought  of  crime  committed  from 
extreme  distress ;  but  to  tell  those  people 
who  were  banded  together  in  hundreds, 
and  also  went  about  the  country  to  commit 
crimes  so  easy  of  perpetration  and  so 
difficult  of  detection,  that  it  is  caused  by 
their  distress  is  not  calculated  to  prevent, 
but  to  promote  it. 

He  then  goes  on  tracing  out,  in  the 
strong  langpiage  belonging  to  him,  the 
feelings  which  actuate  them.  They  get 
revenge;  that  is  a  species  of  redress. 
This  is  language  addressed  to  persons  who 
are  in  the  actual  comnlission  of  these 
crimes ;  all  of  whom  are  ready  enough  to 
complain  of  their  own  situation,  and  who, 
if  they  are  told  by  other  men  that  they  can 
redress  their  grievances,  either  by  gratify- 
ing revenge,  or  by  obliging  their  savage 
persecutors  to  alter  their  conduct  towards 
them,  will  be  ready  enough  to  adopt  the 
advice  and  commit  those  offences.  And  so 
this  "  Rural  War  "  bears  a  more  dangerous 
character  from  its  being  put  forward  with 
that  description  of  motto  I  have  read  to 
you  this  morning. 

'*  At  last  it  will  come  to  a  qaestion  of  actoftl 
starvation  or  fighting  for  food,  and  when  it 
comes  to  that  point,  I  know  that  Englishmen 
will  never  lie  down  and  die  by  hundreds  by  the 
way  side," 

Ab  if  all  those  men  were  committing 
riots  because  they  were  dyin^  by  hun- 
dreds, as  if  they  had  been  told  in  the  best 
way  possible  to  tell  them,  that  they  were 
perfectlv  justified  by  the  law  in  doing  that 
which  they  were  domg ! 

Gentlemen,  it  has  oeen  stated  by  Mr. 
Oobbett  that  that  man  Ooodmcm,  of  whose 
history  I  never  heard  so  much  before  as  I 
have  to-day — but  I  beg  it  not  to  be  under- 
stood that  Mr.  Oobbett  is  to  be  considered 
as  stating  the  truth  upon  these  subjects, 
for  I  know  nothing  on  the  subject.    I  am 


sensible  he  is  capable  of  entertaining  the 
most  absurd  suspicions,  and  imputing  the 
grossest  atrocities,  without  evidence  or 
probability.  He  says  that  Qoodman  set 
fire  to  a  stack  in  Kent  from  motives  of 
private  malice  to  the  owner  of  it;  but  as 
to  these  statements  of  actual  starvation  of 
the  poor  the  necessity  of  redress  and  the 
certainty  of  procuring  food,  do  they  not 
eoually  address  themselves  to  every  person 
wno  may  happen  to  have  a  spite  against 
his  neighbour  P  Is  not  this  an  address  to 
every  b^  passion  which  affects  the  heart 
of  man  F  Is  not  the  principle  laid  down 
that  they  are  to  take  the  law  into  their 
own  hands,  to  judge  for  themselves,  to 
bring  people,  if  they  think  proper,  to  ruin 
for  the  purpose  of  avenging  some  wrongs 
of  their  own  P  And  then  they  are  to  be  told, 
because  they  are  wrongs,  they  may  perpe- 
trate these  outrages  !  They  do  get  some 
bread,  he  savs,  m  consequence  of  the 
destruction  of  part  of  the  com,  and  while 
they  see  this,  you  in  vain  endeavour  to 
persuade  them  that  the  act  they  do  is 
wrong.  So  that  this  act  of  arson,  which 
exposes  the  lives  and  property  of  such 
numerous  individuals,  tms  outrage  arising 
from  the  most  inflammatory  passions,  is  to 
be  justified,  because  they  do  get  some 
bread  by  it.  Here  is  a  statement  that  per* 
sons  are  not  to  lie  down  and  die,  and  that 
those  who  would  otherwise  die  of  hunger 
would  be  justified  by  the  necessity  of  the 
case.  But  that  is  not  the  <3ase  here.  Ko 
persons  havo  pretended  that  those  Ivho 
were  banded  together  were  in  that  extreme 
state  of  suffering ;  but  you  are  told  here 
that  those  who  do  .these  things  are  not  to 
be  considered  goilty  of  the  crimes  they  are 
ocnnmitting.  I  certainly  do  consider  that 
a  case  wholly  for  your  consideration.  I 
caimot  conceive  anything  so  perilous  and 
alarming  in  the  times  when  the  night  fires 
struck  terror  into  tbe  heart  of  any  man  as 
the  sort  of  langui^e  held  here ;  the  sort  of 
inducement  given  by  the  "  Eegiater  "  whidi 
is  made  the  subject  of  prosecution  before 
you,  gentlemen.  It  is  not  by  asking  what 
persons  have  done  at  anotl^er  time  that  you 
are  to  collect  the  meaning  of  a  published 
libel.  The  publication  of  a  lioel  by  a 
reasonable  being  is  proof  that  he  under- 
stands and  knows  the  consequences  it  is 
likely  to  produce ;  and  if  those  consequences 
follow,  by  inevitable  reasoning,  by  reason- 
ing which  the  most  stupid  and  dull  cannot 
fail  to  perceive,  or  which  they  fail  to  per- 
ceive only  because  their  passions  are  so 
much  excited,  it  would  be  a  most  idle  way  of 
defeating  justice  and  trifiing  with  ourselves 
to  say  that  any  two  men  of  reasonable 
minds  can  differ,  where  the  intention  is  so 
perfectly  clear,  I  charge  Mr.  Ooli>ett  with 
publishing  that  which  he  must  kaoir  would 
produce  those  consequences.     He  states 
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that  those  consequences  have  been  pro- 
duced. He  speaks  of  outrages  going  on 
in  different  parts  of  the  country.  He 
states  the  matter  in  such  a  way  as  to 
induce  the  poor  men  to  think  they  were 
but  doing  an  act  of  self-defence  in  repeat- 
ing this. 

Gentlemen,  I  may  here  state  that, 
though  in  the  course  of  this  day  you  have 
been  told  that  the  Whig  and  Tory  factions 
find  it  worth  their  wnile  to  be  banded 
together  for  the  destruction  of  Mr.  Cohhett 
—though  Mr.  Trevor,{a)  one  of  the  Tory 
party,  as  I  understand,  introduced  this 
into  the  House  of  Commons  that  you 
might  not  come  unbiassed  into  that  box. 
and  though  everything  which  has  passed 
since  is  only,  as  it  is  supposed,  for  the 
purpose  of  running  down  this  august 
individual  and  influencing  the  minds  of 
those  who  come  together  on  this  occasion 
— I  cannot  think  that  Mr.  Cohbett  has  in 
this  number  of  the  **  Register  "  shown  such 
a  very  great  dislike  of  the  Whig  Govern- 
ment as  would  then  have  induced  him 
to  say  that  which  he  has  this  day,  and 
for  which  he  takes  credit  to  himself. 
But  before  I  proceed  further  on  that 
topic,  I  would  call  your  attention  to 
another  part  of  this  publication  in  which 
there  is  reasoning  against  punishing  in 
any  instance.  The  Special  Commissions 
in  which  those  farmers  of  Wiltshire  and 
Hampshire  are  to  act  as  jurymen  are  all 
improper,  for  they  are  proceedings  against 
persons  innocent  and  meritorious  as  these 
labourers  are  stated  to  be  ;  and  this  is 
introduced  into  the  statement  of  what  is 
going  on : 

"There  has  been  destruction  of  machinery 
of  all  sorts,  and  particularly  coercion  of  the 
parsons.  And  this  is  after  all  the  most  ticklish 
thing,  for  this  is  Norfolk  petition  put  into  exe- 
cution in  what  was  deemcSi  its  most  desperate 
part."(6) 

Then,  without  my  troubling  you  with 
reading  it  at  length,  he  proceeds  to  give 
from  the  Norfolk  paper  a  short  extrr.ct 
respecting  Mr.  Walford : — 

"On  Monday  a  number  of  persons  of  the 
labouring  class  assembled  at  Long  Stratton,  and 
proceeded  to  the  Swan  Inn,  where  the  Reverend 
Mr,  Watford's  tithe  audit  was  about  to  be 
held,  and  declared  they  would  not  suffer  the 
reverend  gentleman  to  receive  his  tithes,  nor  the 
dinner  to  be  served  up,  unless  he  would  agree  to 
a  reduction ;  their  demand  not  being  complied 
with,  thev  hustled  the  reverend  gentleman,  and 
treated  him  in  a  ver>'  brutish  manner,  and  after- 
wards u>ent  to  his  house  and  broke  the  windows. 
They  also  behaved  in  a  similar  manner  to  the 
Reverend  Mr,  Wiggett,  the  minister  of  Moulton, 


(a)  See  above,  p.  821. 

(6)   Weekly    Political   Register,    11th  Dec. 
1830,  p.  891. 


who  happened  to  be  there,  and  but  for  the 
spirited  interference' of  a  neighbouring  gentle- 
man, who  rushed  in  among  3iem  and  rescued 
him,  they  would  probably  have  done  him  a 
serious  injury.  On  the  next  day  (Tuesday)  a 
similar  scene  of  riot  and  confusion  woidd  pro- 
bably have  taken  place  at  Forcett,  it  being  tke 
day  fixed  for  the  tithe  emdit  of  the  Reverend 
Mr.  Jack  of  that  parish*  The  reverend  gentle- 
man, however,  being  warned  of  what  was 
intended,  left  his  house  early  in  the  morning, 
and  ordered  his  servants  to  distribute  the  meat 
which  had  been  provided  for  the  tithe  feast, 
among  the  poor  of  the  parish.  About  ten 
o'clock  a  number  of  riotous  persons  assembled 
in  the  village,  and  proceeded  to  the  parsonage 
house,  where,  on  being  informed  that  Mr.  Jack 
was  not  at  home,  they  would  not  believe  the 
report,  and  ransacked  the  house  in  search  of 
him,  vowing  vengeance  against  him ;  and  not 
being  able  to  find  him,  they  proceeded  to 
the  poor  house,  and  pulled  down  a  part  of  it. 
We  do  not  learn,  however,  that  they  in  any 
case  carried  off  any  property.  Similar  pro- 
ceedings took  place  at  Saxlingham,  but  a  party 
of  military  arrived  and  dispersed  the  mob;  a 
numerous  party  of  labourers  assembled  on 
Tuesday,  at  the  Haddiscar,  Crown,  in  Toft, 
where  the  tithe  audit  of  the  Reverend  Tkowuu 
Ellison  was  lo  be  held ;  they  broke  the  windows 
and  furniture,  and  prevented  the  dinner  taking 
place,  and  kept  the  reverend  gentleman  in 
bodily  fear  till  half-past  ten  at  night.** 

Gentlemen,  these  things,  so  far  from 
being  made  the  subject  of  reprobation, 
ai*e  considered  as  theproceedings  on  "the 
Norfolk  petition  I "  We  are  told  to  day  that 
the  Church  is  not  to  keep  the  tithes  for 
eighteen  months;  but,  wnstever  persons 
may  think  on  that  subject,  is  this  the 
sort  of  statement  to  be  pat  into  the  hands 
of  labourers  ?  Will  this  mode  of  stating 
it  produce  any  good  effect  on  the  minds 
either  of  reverend  parsons  or  any  other  P 
In  conclusion  he  proceeds  to  say  "the 
Norfolk  Baws,'*  that  is,  i^e  persons  com- 
mitting these  riotous  and  revolntionary 
acts — 

'*  The  Baws  are  making  the  application  with- 
out an  Act  of  Parliament,  and  the  Government 
may  be  assured  ninety-nine  hundredthb  of  the 
people,  in  the  middle  rank  of  life,  approve  of 
their  conduct"(a) 

But  I  was  about  to  observe  upon  the 
manner  in  which  the  Whigs  are  spoken 
of  in  this  pamphlet,  begg^g  and  entreat- 
ing you  never  to  consider  this  as  a  pro- 
secution of  either  Whig  or  Tory,  but  an 
issue  you  are  bound  to  try,  an  issue  of 
fact  upon  the  simple  point,  whether  this 
publication  has  oome  from  the  pen  of  Mr. 
Cohbett  with  a  full  knowledge  of  the  mis- 
chief it  could  not  fail  to  produce ;  for,  if 
it  has,  he  must  be  taken  in  the  eye  of  the 


(a)   Weekly    Political    Register,    11th  Dee. 
1880,  p.  988. 
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law  and  of  common  sensQ  to  have  intended 
to  produce  it.  Here  is  nothing  which 
could  give  any  oflTence  to  the  Whigs,  and 
make  them  believe  that  all  he  did  to- 
wards them  that  are  crafty  attempts  upon 
the  public  were  to  be  passed  over  thus : — 

"  They  are  oot  a  fierce  crew  of  hard  lawyers, 
such  as  we  haye  seen  in  power  before.  The 
Chief  U  a  mild  and  kind  man,  tct}'  fond  of  his 
own  family,  and  who  is  likely  to  make  the  case 
of  the  labourers  his  own.    There  is  one  man  " 

He  does  not  mention  who  he  is. 

"  who  is  in  what  is  called  the  Cabinet,  that  I 

do   not  like,  but  his  office   gives   him   little 

weight." 

He  then  speaks  of  Lord  Qrey  in  a  very 
handsome  manner.    Then  he  says : — 

« Though  Lord  Melbourne  did  take  part 
against  us  in  1817,  he  is  not  a  ferocious  fellow ; 
he  is  a  good  tempered  man,  and  not  inclined  to 
be  bloody.  There  is  Lord  Holland,  who  never 
gave  his  consent  to  an  act  of  cruelty ;  and  there 
IS  Lord  Althorp,  too,  who  has  never  dipped  his 
hands  in  blood,  nor  crammed  victims  into  the 
dungeon ;  and  the  Lord  Chancellor,  with  all  his 
half  Scotch  crotchets,  has  at  any  rate  no  blood 
about  him*' 

I  read  this  only  to  show  the  unreason- 
ableness of  the  hmguage  he  has  made  use 
of  to-day.  1  do  not  at  all  complain  on 
the  part  of  the  Whigs  of  the  violent  lan- 
gnage  which  has  been  employed ;  but  I  do 
it  to  show  the  unreasonableness  of  the 
grounds  upon  which  imputations  have 
been  this  day  made  upon  them.  After 
calling  on  Ministers  not  to  shed  the 
blood  of  those  who  had  been  convicted, 
or  were  likely  to  be  convicted,  of  outrages 
the  most  atrocious  that  can  be  perpe- 
trated, be  supposes  they  may  yet  be  sub- 
jected to  transportation,  for  that  none,  of 
course,  none  of  them  will  suffer  death. 

^  But  traneportation  is  little  if  anything 
short  of  death.  And  before  even  this  be  put  in 
execution  against  these  men,  I  am  sure  that 
Lord  Qrey  will  think  well  on  what  his  suffering 
would  be  at  being  separated  for  ever  from  wife 
and  children  ;  and  that  too  for  not  being  able 
to  endure  the  sight  of  seeing  them  perish  for 
want"(a) 

All  this  to  go  to  the  labourers ! 

« I  am  sure  that  he  will  consider  this." 

Here  is  this  admirer  of  the  open,  honest 
persecutions  of  the  Tories,  rather  than  the 
base,  insidious,  and  disgraceful  blows  in 
the  back  given  by  the  Whigs ! 

«  Were  we  in  the  hands  of  Sidmouth,  Per- 
ceval, Liverpool,  Castlereagh,  or  others  that 
might  be  named,  I  should  perhaps  have  held  my 
tongue  upon  the  subject;  but  I  am  sure  that 

((i^  Weekly  Political  Begitter,  11th  Dec. 
1880,  p.  944. 


now  we  do  not  plead  in  vain.  Lord  Melbourne's 
circular  to  the  magi8trates(a ,  (in  another  part  of 
this  '*  Register  *')  most  judiciously  contains  an 
expression  of  the  opinion  of  the  Government 
that  the  labourers  have  for  some  years  past 
greatly  and  unjustly  suffered.  I  regard  these 
words  as  of  more  value  than  ail  the  menaces  in 
the  world ;  and  I  regard  them  too  as  an  earnest 
of  mercifulness  in  the  Government,  for,  with 
this  acknowledgment  on  their  lips,  how  are  they 
to  shed  the  blood  of  these  men,  or  snatch  them 
for  ever  from  all  that  makes  life  worth  having  ?" 
Then  he  goes  on  to  say : — 

**  Hitherto  the  conduct  of  the  new  Ministry 
has  given  satbfiiction  to  all  good  men." 

Then  there  is  a  panegyric  on  Lord 
AUhorp,  He  is  very  glad  to  see  him  where 
he  is,  and  another  panegyric  on  Lord- 
Qrey,  and  almost  everything  to  show  there 
was  the  best  possible  understanding  on 
the  part  of  Mr.  Cohhett  and  the  best  pos- 
sible desire  to  be  thought  well  of  by  those 
Ministers. 

And  now,  gentlemen,  let  us  stop  for  a 
moment  and  consider  what  is  the  motive 
that  can  have  induced  the  Ministers  to 
prosecute  except  a  sense  of  duty.  It  is  a 
striking  antithesis.  I  do  not  at  aU  deny 
that  almost  at  the  very  time  that  this  pub- 
lication was  issuing  from  the  press  my 
Lord  Brougham  was  writing  to  tne  son  of 
Mr.  CdbheU  for  leave  to  republish  a  paper 
written  by  him  at  a  former  period.  Not 
that  he  knew  that  this  paper  had  been 
written,  but  that  he  thought  a  paper  so 
ably  written  as  that  was  might  prevent 
that  mischief  which  was  proceeding ;  and 
I  ask  you  whether  it  was  possible  that  the 
Lord  Chancellor  should  at  that  time  have 
had  such  an  intention  as  he  now  imputes  if 
he  had  anv  feeling  towards  the  individual. 
What  he  did  would  be  taken  as  a  compli-  ' 
ment  from  the  Lord  Chancellor,  and  I 
think  from  this  Lord  Chanoellor  as  much  as 
fVom  anyone  who  has  ever  lived.  But  is 
there  anything  in  this  publication  which 
could  induce  vou  to  suspect  that  he  could 
feel  personal  hostility  towards  Mr.  Cohbett, 
and  that  he  should  therefore  set  about  the 
destruction  of  him  and  the  saving  of  Gooc2- 
man  for  that  purpose,  or  that  any  members 
of  the  Cabinet  should?  With  regard  to 
myself,  I  have  the  honour  of  being  men- 
tioned in  a  very  complimentary  way  as  to 
a  debate  in  the  House  of  Lords,  as  to  that 
which  I  was  supposed  to  have  said  at 
Nottingham.  Mr.  CobbeU  has  been  pleased 
to  treat  even  a  Whig  Attomey-Qeneral  with 
all  that  urbanity  he  can  display,  as  a  person 
who  might  do  some  little  good  to  the  coun<« 
try.  Therefore  I  am  sure  I  could  have  no 
personal  reason  for  prosecuting  him. 

Then  it  has  been  said,Why  did  I  bring  for* 
ward  this  before  a  jury  P  I  have  been  much 

(a)  See  above,  p.  538. 
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blamed  by  theDefendant  for  not  prosecuting 
by  information,  and  for  stating  tnat  this  was 
a  bill  found  by  the  Grand  Jury.  Grentle- 
men,  I  did  that  because  it  was  necessary  to 
state  it.  But  when  it  is  said  that  the 
Grand  Jury  at  the  Old  Bailey  find  a  Bill 
in  a  moment,  I  beg  to  say  that  that  was 
something  like  a  libel  on  the  Grand  Jury. 
They  might  haye  read  it  in  the  time,  and  I 
have  no  doubt  did,  and,  so  far  from  getting 
through  their  work  with  great  expedition, 
I  know  that  there  is  frequently  very  gr^at 
delay.  There  was  no  other  Grand  Jury 
before  which  it  could  be  presented,  they 
being  the  only  Grand  Jury  sitting  in 
London.  The  only  other  course  open  to 
me  was  to  have  taken  upon  myself  to  pro- 
ceed ex  officio.  Now,  if  I  had  proceeded 
esc  officio,  do  not  you  suppose  you  would 
have  heard  something  of  the  tyrannical 
course  of  proceeding,  that  no  Grand  Jury 
was  appealed  to,  that  no  public  opinion 
was  twcen,  that  I  was  seeking  by  my  own 
individual  hand  to  crash  an  mdividual 
who  was  supposed  to  be  obnoxious  ?{a)  I 
own  it  appears  to  me  that  it  is  not  in  fact 
one  mode  of  proceedings  or  another  that 
Mr.  Cohhett  complains  of,  but  that  he  does 
not  much  like  a  prosecution  of  either  kind. 
The  question  is  whether  this  kind  of  pub- 
lication is  a  crime,  or  whether  it  is  to  be 
considered  innocent,  and  the  Defendant  is 
to  be  considered  as  free  to  publish  what  he 
will.  The  Defendant,  gentlemen,  has  made 
some  very  free  observations  with  regard  to 
myself.  He  has  done  so  in  the  shape  of 
exposing  what  he  calls  a  libel  upon  one 
He/mf  Cook,  who  was  executed  at  Win- 
chester in  consequence  of  what  did  appear 
to  the  learned  Judges  at  that  time,  to  the 
jury,  and  to  every  man  in  court,  one  of  the 
most  malicious  assaults  that  ever  was 
committed.  One  is  exceedingly  sorry  to 
revert  to  these  things,  and  more  particu- 
larly if  any  of  the  relations  of  the  de- 
ceased are  here  to  hear  of  the  evil  deeds 
of  an  unfortunate  and  misguided  young 
man.  I  am  very  sorry  that  effect  should 
be  produced,  but  I  nave  no  alternative. 
1  had  no  notice  that  I  was  to  be  put  on  my 
trial  to-day,  or  I  might  have  been  other- 
wise prepared.  The  Whig  Government 
are  veir  quickly  dispatched  by  Mr.  Cohhett. 
He  will  not  permit  "them  to  retain  power, 
and  I  am  made  a  libeller  of  the  dead  in 
respect  of  these  individuals  at  Winchester. 
I  have  been  also  attacked  for  not  defending 
the  Judges. 

Gentlemen,  with  respect  to  the  state- 
ments I  made  with  regard  to  two  indivi- 
duals who  were  executed  at  Winchester, 
the  only  two  executed  in  the  course 
of  that  Commission  for  Hampshire  and 


(a)  See  Aniould's  Life  of  Denman,  I.  870. 


Wiltshire,  when  I  was  called  apon  to  state 
to  the  House  of  Commons  the  prooeed- 
ings,  I  defended  the  Judges  for  leaving 
them  for  execution.  They  left  8ix.(a)  Of 
those  four  were  saved,  but  among  otherB 
there  was  left  for  execution  that  in£vidiial, 
Henry  Cook.  I  do  not  believe  that  I  stated 
anything  incorrect.  Whether  what  I  said 
is  correctly  stated  I  do  not  know.  But  I 
know  some  publishers  most  readily  take 
for  granted  that  which  appears  in  the 
*'  Mirror  "  of  Parliament  or  some  publica- 
tion if  it  suits  their  purpose,  and  when  it 
does  not  suit  them  they  totally  repudiate 
it.  But  the  reason  for  my  believing  thai  I 
said  nothing  incorrect  was  that  no  person 
contradicted  me  at  the  time,  though  there 
were  those  persons  who  had  the  means  of 
contradicting  me  if  what  I  stated  was 
incorrect.  But  till  this  day  not  one 
person  has  told  me  that  anything 
that  fell  from  me  was  untrue  in  point 
of  fact.  Now,  considering  the  numerous 
channels  through  which  things  reach 
the  public,  I  cannot  place  much  con- 
fidence in  the  supposed  affidavits  not  ten- 
dered in  evidence,  which  are  supposed  to 
show  that  which  I  stated  was  untrue.  If 
it  was,  I  trust  I  need  not  say  it  was  unin- 
tentional and  in  error.  I  am  here  sum- 
moned here  for  the  first  time  to-day  to 
give  an  answer  to  a  charge,  which  charge 
IS  to  be  worked  up  with  a  supposed  motive 
in  the  Whigs  to  prosecute  for  this  libel ; 
that  is  to  be  nrnde  a  strong  proof  of  the 
innocence  of  the  individual ;  or  rather  is  it 
to  divert  your  minds  alto^ther  from  the 
true  nature  of  the  question  to  those  to 
whom  he  has  no  right  to  impute  anything, 
and  merely  to  defend  himself  from  tiie 
charge  made  P 

But  what  has  that  to  do  with  the  present 
case  P  Supposing  the  motives  of  Lord 
Grey  and  the  other  noble  Lords  who  have 
been  here  were  of  the  blackest  description  ; 
supposing  that  I  was  actuated  by  the  most 
improper  motives,  the  question  still  is,  is 

(a)  The  following  sammary  of  conviotions  at 
the  close  of  the  special  assizes  at  Winchester  is 
cited,  in  a  pamphlet  published  by  G.  Effin^^iam 
Wilson  in  1831  :— 

Left  for  execution   -  -        6 

Deaths  recorded      -  -      95 

Transported  for  life  -        5 

Transported  for  seven  years  SI 
Imprisoned  with  hard  labour  62 
Fined  ...        8 


Total - 


-    202 


"  No  fewer  than  1,000  individuals  were  tried 
before  it  (the  Special  Conmiission  at  Win- 
chester), 700  of  whom  were  from  Hampshire 
and  Wiltshire  alone."  Walpole's  Histoiy,  2, 
627. 
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this  a  libel  intended  to  pm)etaate  the  mis- 
chief raging  in  England  in  December 
last.  Therelore,  the  whole  efiect  of  this 
is  to  draw  yonr  attention  away  from  the 
question  jon  have  to  decide.  If  there 
be  no  other  motive  that  can  be  assigned, 
see  whether  this  is  not  a  sufficient  motive : 
that  when  the  Gk)yemment  thought  it 
their  duty  for  l^e  protection  of  the  peace 
of  the  country  and  the  purpose  of  whole- 
some example  to  send  a  Special  CommiBsion 
to  try  those  who  had  been  guilty  of  crimes, 
it  was  not  possible  for  them  to  feel  that 
they  were  acting  consistently  with  the 
moral  sense  and  feeling  of  the  people  of 
England  if  they  should  punish  the  poor 
innocent  instruments  by  whom  the  crimes 
were  committed,  and  at  the  same  time 
should  permit  publications  of  this  kind 
to  go  forth  to  tne  world,  containing  the 
strongest  incentives  to  crime,  without  using 
every  means  within  their  power  for  the 
purpose  of  repressing  it.  Gentlemen,  that 
IS  the  only  rational  account  which  can  be 
given  of  the  subject ;  and  when  we  find  this 
case  of  Henry  Cook  got  up  with  something 
like  theatrical  effect,  Mr.  Uolbeitieliiiis  you 
that  he  was  himself  once  a  labourer,  and  you 
have  the  history  of  the  poor  young  man 
being  brought  in  a  coffin  to  the  village 
where  he  hiul  lived,  and  that  there  was  a 
subscription  to  relieve  his  family  from  the 
imputations  which  he  says  were  cast  upon 
them,  it  would  be  well  to  consider  that 
Henry  Cook  is  not  the  only  agricultural 
labourer  who  may  think  he  is  underfed 
and  underpaid.  He  is  not  the  only  person 
who  may  be  made  the  victim  of  crimes 
which  others  may  induce  him  to  commit. 
It  would  have  been  a  warning  to  a  humane 
and  considerate  mind  to  hear  the  terrible 
fate  which  must  in  particular  instances 
ensue  when  persons  in  that  state  are 
worked  up  by  publications  like  this  of  the 
'*Twopen/ny  Trash,**  the  fifth  number  ap- 
pearing with  all  those  palliations  of  the 
crime  in  the  month  of  November,  this 
"Register**  appearing  on  the  11th  of  De- 
cember, when  tbe  fires  were  going  on,  and 
the  lowest  people  of  this  coun&y  were 
told,  "  All  the  evil  you  do  is  productive  of 
immediate  good  to  yourselves,  and  surely 
you  cannot  believe  it  wrong  when  you  find 
that  that  good  follows  from  the  acts  you 
perform;  and,  therefore,  ^  on,  and  in 
your  intended  warfare  still  consider  it 
your  duty  to  commit  offences  of  this  sort.*' 
Gentlemen,  it  is  my  intention  to  call 
your  attention  to  the  particular  parts 
selected  on  which  the  charge  is  grounded. 
That  we  do  not  put  the  whole  of  this 
voluminous  publication  into  the  indict- 
ment is  urged  as  an  objecion;  and  the 
triumph  of  the  Defendimt  indulged  in 
beginning  with  the  word  **But"  is  a 
triumph  to  which  he  is  perfectly  welcome. 


But  only  see  whether  the  langua|^e  in  the 
indictment  is  not  perfectly  s^cient,  and 
whether  it  is  not  such  as  to  render  it  per- 
fectly certain  what  is  meant. 

**  In  the  meanwhile,"  he  says,  "  however,  the 
parsons  are  reducing  their  tithes  with  a  toler- 
able degree  of  alacrity.  It  seems  to  come  from 
them  like  drops  of  blood  from  the  heart ;  but  it 
comes ;  and  it  most  ail  come  now ;  or  England 
will  never  again  know  even  the  appearance  of 
peace.    *  Out  of  evil  comes  good.' " 

Now,  considering  that  the  evil  comes 
from  the  good,  I  think  that  is  not  quite 
the  way  to  prevent  the  repetition  of  evil. 

**  We  are  not  indeed  upon  that  mere  maxim 
*  to  do  evil  that  good  may  come  firom  it.'  But, 
without  entering  at  present  into  the  motives  of 
the  working  people,  it  is  unquestionable  that 
their  acts  have  produced  good,  and  great  good 
too.  They  have  been  always  told "  (by  Lord 
Sydney  you  know  and  others),  '*  and  they  are  told 
now,  and  by  the  very  parson  that  I  have  quoted 
above,  that  their  acts  of  violence,  and  parti- 
cularly the  burnings,  can  do  them  no  good,  but 
add  to  their  wants  by  destroying  the  K>od  that 
they  would  have  to  eat,  Alas  I  they  know  better. 
They  know  that  one  thrashing  machine  takes 
wages  from  ten  men ;  and  they  also  know  that 
they  should  have  none  of  this  food,  and  that 
potatoes  and  salt  do  not  bum  I  Therefore,  this 
argument  is  not  worth  a  straw." 

Therefore  the  argument  that  good  will 
not  foUow  is  not  worth  a  straw.  They  are 
told  that  it  must  follow  from  the  crime 
committed, 

**  Besides  they  see  and  feel  that  the  good 
comes,  and  comes  instantly  too.  They  see  that 
they  do  get  some  bread  in  consequence  of  the 
destruction  of  part  of  the  com ;  and  while  they 
see  this,  you  attempt  in  vain  to  persuade  them 
that  that  which  they  have  done  is  wrong.** 

Then  he  goes  on  to  rejoice  that  the 
parsons  have  been  obliged  to  reduce  their 
tithes,  and  says  it  is  a  natural  consequence 
that  the  **  Norfolk  petition  "  is  so  carried 
into  execution : — 

"  The  accounts  from  Cambridgeshire  say  that 
since  the  terrible  fires  that  have  taken  place 
in  that  county,  *  the  magistrates  have  met,  and 
resolved  immediately  to  make  inquiry  into  the 
actual  state  and  condition  of  the  poor  in  every 
parish  of  the  county,*  Very  just, very  wise; 
but  never  so  much  as  talked  of,  much  less  re- 
solved on,  until  the  labourers  rose,  and  the  fires 
began  to  blaze." 

I  may  make  one  observation  in  passing, 
that,  though  Mr.  Cobbett  is  thought  to 
be  so  unlikely  to  induce  any  violence  to 
be  committed,  yet  I  rather  think  he  held 
out  in  his  address  to  you  he  had  no  great 
objection  to  a  few  broken  thrashing 
machines  and  a  few  broken  heads ;  these 
are  things  he  thought  little  of.  So  that  it 
appears  that  the  noble  Lord  on  the  Bench 
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and  others  t?  bo  have  been  called  bere  to 
day  do  not  form  quite  a  correct  estimate 
of  bis  wisb  to  preserve  peace  and  to  save 
from  destruction  agricultural  property; 
for  it  is  impossible  to  conceal  tbat  be 
does  not  care  wbat  becomes  of  tbat  pro- 
perty. But  wbile  tbat  may  be  everywhere 
destroyed,  be  makes  tbc  distinction  of 
having  endeavoured  to  repress  the  fires. 
Grentlemen,  1  feel  this  to  be  a  subject  of 
the  very  last  importance,  because  I  do 
feel  tbat,  if  tbat  miserable  sophistry  by 
which  the  Defendant  has  endeavoured  to 
give  an  explanation  in  this  *  *  Register  " 
should  prevail,  and  if  tbat  which  be  shall 
have  done  at  another  time  can  be  thought 
to  qualify  that  he  did  on  the  lltb  of  Decem- 
ber, there  would  be  a  complete  end  to  all 
security  and  an  encouragement  to  the 
worst  of  crimes  ;  and  possibly  that  crime 
which  involves  others  in  the  worst  conse- 
quences anl  exposes  the  safety  even  of 
life  to  gratify  any  man  who  may  choose 
to  fancy  tbat  any  grudge  justifies  him  in 
committing  violence  and  outrages  like 
these.  Wishing,  however,  you  should 
take  this  wholly  into  your  consideration, 
I  have  not  objected  to  the  whole  being 
brought  before  you. 

Gentlemen,  I  fear  I  have  trespassed  too 
long  on  your  time.  If  I  have  spoken  too 
strongly,  I  have  not  intended  it.  The 
Defendant  says  that  my  first  address  was 
a  feeble  one,  and  I  do  not  wish  to  give 
to  anything  an  exaggerated  or  distorted 
meaning.  This  indictment  never  would 
have  been  preferred,  if  we  who  preferred 
it  bad  not  considered  it  one  of  the  clearest 
cases  which  could  be  presented  to  a  jury. 
Gentlemen,  you  will  take  the  publication 
into  your  hands.  You  will  lay  it  to  your 
hearts,  and  consider  whether  it  is  pos- 
sible for  a  rational  and  intelligent  man  to 
write  this  without  meaning  to  effect  the 
object  for  which  it  appears  to  be  calcu- 
lated, by  producing  a  feeling  which  has 
ever  since  continued,  and  I  believe  is  at 
this  moment  still  continuing.  Gentle- 
men, I  will  not  trouble  you  with  another 
word  on  the  most  extraordinary  and  ex- 
aggerated imputations  the  Defendant  has 
thought  necessary  to  make  upon  his  pro- 
secutors. With  that  charge  I  will  deal  no 
further.  I  will  leave  the  whole  case  in 
your  bands,  merely  reminding  you  that 
the  question  is  as  to  the  frame  of  mind  in 
whicn  the  party  composed  this  libel,  not 
tbat  which  be  wrote  at  any  former  period. 
Not  that  I  wisb  to  exclude  the  benefit  if 
anything  be  may  have  written  at  any 
other  time  ;  but  you  will  consider  whether 
you  can  doubt  tbat  he  was  justifying  the 
very  crime  which  was  impoverishing  and 
destroying  the  country.  With  this  obser- 
vation I  leave  the  case  in  your  bands,  and 
I  know  the  public  and  the  Crown  will  be 


perfectly  satisfied  with  the  verdiot  joa 
may  think  proper  to  pronounce. 

SUMMIHO-UF. 

Lord  Tehterden:  Gentlemen  of  the 
jury.  The  indictment  against  WiUiam 
Cohhett  charges  him  with  the  publication 
of  a  libel.  The  passage  which  has  been 
selected  and  which  is  set  forth  in  the  in- 
dictment is  contained  in  Mr.  Gdbhett^a 
'*  Weekly  Register  "  of  the  lltb  December 
in  the  last  year.  That  **  Register  "  begins 
thus : — 

*' Rural  War.  Special  Commissions.  To  the 
people  of  Hampshire  and  Wiltshire.  London, 
6th  December  1830." 

There  is  printed  at  the  end  of  it  the  name 
of  WiUiam  Cohhett,  It  is  therefore  ushered 
into  the  world  by  Mr.  CohbeU  as  a  letter 
addressed  by  him  to  the  people  of 
Hampshire  and  Wiltshire.  The  passage 
which  has  been  selected  I  will  direct  your 
attention  to  more  particularly.  The  in- 
dictment charges  first  that  there  bad  been 
before  the  time  of  this  publication  a 
rumour — 

"  That  in  many  parts  of  £ngland  the 
labourers  and  working  people  in  England  had 
been  guilty  of  riots,  tumults,  and  disorder,  and 
of  the  wilful  destruction  of  the  property  of 
divers  of  His  Majesty's  subjects,  and  that  com, 
grain,  machines,  and  other  property  of  divers  of 
His  Majesty's  subjects  in  England  had  be^i 
wilfully  burnt  and  otherwise  destroyed." 

In  proof  of  this  allegation  there  baa  been 
as  it  appears  to  me  sufficient  adduced  fh)m 
this  ** Register,**  extracts,  as  they  appear  to 
be,  from  provincial  newspapers  of  acts  of 
outrage,  burning  and  destroying  com  and 
thrashing  machines,  and  various  acts  of 
that  kind. 

The  indictment  then  proceeds  to  allege 
that  the  defendant — 

"  Wickedly  seditiously  falsely  and  mali- 
ciously contriving  and  intending  to  raise  dis- 
content amongst  His  Majesty's  subjects  and  to  . 
inflame  the  minds  of  the  labourers  and  work- 
ing people  in  England  and  to  incite  them  to  acts 
of  violence  riot  and  disorder  and  to  the  burn- 
ing and  destruction  of  com  grain  machines 
and  other  property,  &c.  printed  and  published  a 
certain  &1se  scandalous  malicious  and  seditions 
libel  with  the  words  *  Bural  War'  prefixed  there- 
to containing  amongst  other  things  the  false, 
scandalous  malicious  and  seditious  matter  fbl- 
lowing  of  and  concerning  the  said  labourers  and 
working  people  and  oi  and  concerning  sach 
riots*  tumults  and  disorder  and  of  and  con- 
cerning such  bumiu|^  and  destraction  of  com, 
grain  machines  and  otner  property." 

Then  the  particular  passage  is  set  out 
and  that  is  to  this  efiect : 

<<But  without  entering  at  present  into  the 
motives  of  the  working  people,  it  is  unquestion- 
able that  their  acts  have  produced  good,  and 
great  good,  too."  (These  are  the  acts  of  violence 
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and  tumalt  before  alluded  to.)  "  They  have  been 
always  told,  and  they  are  told  now,  and  by  the 
very  parson  that  I  have  quoted  above,  that  their 
acts  of  violence,  and  particularly  the  burnings, 
can  do  them  no  good,  but  add  to  their  wants,  by 
destroying  the  food  that  they  would  have  to  eat. 
Alas !  they  know  better ;  tiiey  know  that  one 
thrashmg  nmchine  takes  wages  from  ten  men, 
and  they  also  know  that  they  should  have 
none  of  this  food,  and  that  potatoes  and  salt  do 
not  bum.  Therefore  this  arg^ument  is  not  worth 
a  straw.  Besides,  they  see  and  feel  that  the 
good  cotnes,  and  comes  instantly  too.  They  see 
that  they  do  get  some  bread  in  consequence  of 
the  destruction  of  part  of  the  com ;  and  while 
they  see  this,  you  attempt  in  vain  to  persuade 
them  that  that  which  they  have  done  is  wrong* 
And  as  to  one  effect,  that  of  making  the  parsons 
reduce  their  tithes,  it  is  hailed  as  a  good  by 
ninety-nine  hundredths,  even  of  men  of  consider- 
able property,  while  there  is  not  a  single  man  in 
the  country  who  does  not  clearly  trace  the  reduc  • 
tion  to  the  acts  of  the  labourers,  and  especially 
to  the  fires ;  for  it  is  to  the  terror  of  these  and  not 
the  bodily  force  that  has  prevailed." 

That  is  the  passage  selected;  and  you 
are  now  to  say  whether  or  not  in  your 
opinion  this  publication  containing  this 
passage — ^you  shall  have  an  opportunity 
of  looking  at  it  as  much  as  ycu  shall  think 
fit,  for  it  shall  be  handed  to  you — whether 
this  was  published  with  an  intention — 

«  To  inflame  the  minds  of  the  labourers  and 
working  people  in  England  and  to  incite  them 
to  acts  of  violence  riot  and  disorder  and  to  the 
burning  and  destroction  of  com  grain  machines 
and  other  property." 

It  has  been  said  to  you  by  the  AUomey- 
General  that  every  man  of  common  sense 
must  be  presumed  to  intend  that  effect 
which  is  tne  natural  obvious  consequence 
of  the  act  he  has  done,  that  we  can  only 
judge  of  the  motives  of  men  by  their 
actions ;  and,  if  the  act  be  obviously  calcu- 
lated to  produce  any  particular  effect  it  is 
reasonable  to  infer,  and  it  may  be  inferred 
from  the  circumstance  that  the  party 
meant  to  effect  that  object  which  the  act 
he  does  is  obviously  calculated  to  pro- 
duce. The  evidence  for  the  prosecution, 
gentleman,  was  very  short,  and  consisted 
of  proof  of  the  publication  in  that  mode 
which  is  now  sufficient,  namely,  by  the 
production  of  a  copy  of  the  affidavit  filed 
by  Mr.  Cohbett  at  the  Stamp  Office  and  a 
copy  of  the  publication  published  accord- 
ing to  that  affidavit.  The  Prosecutor 
having  closed  his  case,  you  were  addressed 
at  very  great  length  and  with  y&ry  great 
force  by  the  Defendant ;  and  some  wit- 
nesses have  been  called  on  his  behalf. 
Now,  I  should  say  in  considering  your 
verdict  you  ought  to  dismiss  from  your 
minds  all  matters  of  fact  that  are  not 
strictly  relevant  to  the  subject  of  your 
in^uiiy,  and  which  are  not  properly  in 
evidence  before  you ;  whatever  relevant 
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to  the  inquiry  you  will  consider ;  all  other 
facts  you  ought  to  dismiss  from  your 
minds.  Facts  which  are  evidence  are  pro- 
per for  your  consideration  ;  and  so  far  as 
observations  have  been  addressed  either 
by  the  Attamey-OeneraZ  or  by  the  Defen- 
dant; on  the  question  of  the  publication 
itself  or  an^  other  matters  which  he  has 
read  in  evidence  before  you — so  far  as 
those  observations  apply  to  this  part  of 
the  case  and  the  evidence  to  meet  it, — the 
observations  are  properly  deserving  of 
your  attention.  All  else,  all  that  is  irre- 
levant to  this,  all  that  you  may  have 
heard  of  Whig  and  Tory,  and  this  and 
that  faction,  as  it  appears  to  me,  cannot 
become  an  ingredient  of  the  verdict  you 
are  to  give. 

By  the  Defendant's  evidence,  in  the 
first  place,  it  is  proved  that  some  years 
ago,  at  the  time  when  there  was  great 
destruction  of  machinery  going  forward 
in  the  county  of  Nottingfiim,  he  pub- 
lished an  address  to  the  Luddites.  It 
appears  by  the  evidence  of  Lord  Badnor 
— ^1  shall  take  it  a  few  days  after  this 
publication  in  question — there  was  an 
application  made  by  the  Lord  Chancellor 
to  the  Defendant  for  a  copy  of  that  pub- 
lication, with  a  view  to  re-publishing  it,  his 
Lordship  believing  it  might  have  the 
effect  of  undeceiving  the  labouring  persons 
with  respect  to  machinery,  and  thereby 
tend  to  prevent  the  disorder  and  mischief 
then  going  on.  A  copy  of  that  address 
was  communicated,  it  appears,  to  the 
Lord  Chancellor  on  this  condition  only, 
that  if  the  Society  published  any  part 
they  should  publish  the  whole.  The  Lord 
Chancellor  states  that  there  was  a  great 
deal  of  it  on  matters  which  were  con- 
sidered irrelevant,  and,  among  the  obser- 
vations, some  relating  to  persons  which 
were  not  of  a  character  thiEkt  the  Society 
usually  publish;  and  therefore  they  for- 
bore to  publish  them,  not  that  it  was 
rejected  on  the  ground  that  there  was 
anything  improper,  but  because  it  con- 
tained matters  and  observations  not  con- 
sistent with  the  expresE}  usage  of  that 
Society  to  publish. 

Then  my  Lord  Badnor  was  called,  who 
says  he  has  known  the  Defendant  about 
thirty  years,  that  he  has  been  and  is  a 
constant  reader  of  this  publication,  that 
he  believes  the  Defendant  to  be,  so  far 
from  bein^  a  person  likely  to  entertain 
an  intention  and  desire  of  stirring  up 
the  labourers  to  destroy  the  property 
of  farmers  and  others,  quite  the  re- 
verse. His  Lordship  was  followed  by 
other  persons  who  have  been  readers  of 
his  publications  for  a  greater  or  less 
number  of  years;  some  a  considerable 
period,  others  of  whom  have  been  per- 
sonally acquainted  with   the   Defenoant 

F  F 


901] 


The  King  against  William  Cohhelt,  1831. 


[902 


Mr.  Cohhett,  and  ^ome  of  'vvhom  were  pre- 
sent at  some  lectured  he  is  said  to  have 
given  in  Kent  and  in  Sussex,  and  I  think 
on  one  occasion  in  Norfolk.  They  stated 
that  the  opinion  they  had  formed  from  the 
perusal  of  his  -svritiiigs,  from  his  lectures, 
and  their  conversations  with  him,  was  in 
substance  the  same  as  that  which  has  been 
stated  by  my  Lord  Radnor,  that  they  did 
not  believe  him  to  be  a  person  desirous  to 
excite  to  acts  of  violence.  That  is  their 
oj)iiiion.  Tliat  opinion  has  been  received 
in  evidence,  and  is  to  bo  taken  into  your 
consideration.  But,  gentlemen,  you  are 
to  give  your  verdict,  not  upon  the  opinion 
other  persons  have  formed  of  Mr.  Cohhett's 
writings  or  his  particular  conduct ;  this  is 
to  be  the  result  of  your  own  conviction  of 
the  natural  tendency  of  this  publication 
as  manifesting  or  not  manifesting  the 
design  with  which  it  is  here  charged  to 
have  been  published  ;  that  it  is  your  pro- 
vince to  judge. (a)  Of  that  you  are  to  judge 
for  yourselves. 

The  further  evidence  on  the  part  of  the 
Defendant  consisted  of  reading  another 
publication,  which  came  out  in  the  month 
of  November  1830,  called  '*  Twopenny 
Trash ;"  on  which  you  have  heard  many 
observations,  and  some  which  appear  to 
me  very  well  deserving  your  attention, 
made  by  the  Attorney- General  in  his  reply ; 
the  copy  of  a  report  made  by  Mr.  Cohhett 
in  the  year  1822  of  a  speech  made  by  him- 
self at  Salisbury;  and  his  letter  to  the 
Luddites,  the  latter  part  of  which  was 
read,  published  by  him  in  the  month  of 
November  1816.  That  letter,  which  con- 
tains in  many  respects  a  very  just  account 
of  the  advantages  of  machinery,  is  by  no 
means  consistent  with  the  expresBion  used 
on  the  present  occasion  and  in  the  present 
publication,  that  the  labourers  know  that 
one  thrashing  machine  takes  wages  from 
ten  men.  These  are  not  by  any  means 
consistent  with  each  other.  The  verdict, 
however,  gentlemen,  on  this  occasion,  as 
on  all  ethers  of  the  same  kind,  is  to  be  the 
result  of  your  consideration.  Passages 
more  strong  than  those  could  not  have 
been  selected  and  made  the  subject  of 
indictment.  It  is  not  very  easy  to  say — at 
least  I  do  not  find  it  very  easy  to  say — ^that 
any  man  of  strong  sense  and  good  under- 
standing ehould  have  conceived  that 
language  such  as  that  was  noc  likely 
rather  to  occasion  than  to  prevent  mischief. 
That,  however,  as  I  have  said  before,  is 
matter  for  your  consideration. 

Someiliing  was  said  to  you  at  the  be- 
ginning of  the  dajr,  as  if  there  had  been  an 
attempt  to  intimidate  or  overawe  you  in 
the  discharge  of  the  doty  you  are  now 
called  upon  to  perform.    1  was  absent,  and 

(a)  See  Beg,  ▼.  Bttms,  16  Cox,  C.C.  855. 


therefore  could  know  nothing  of  it.  The 
only  remark  I  would  make  upon  it  is  that 
I  have  no  doubt  that  you  will  come  to  the 
consideration  of  this  question  impartially, 
and  that  j^ou  will  not  be  affected  by  any 
threat  or  intimidation  if  there  was  such, 
but  that  your  verdict  will  be  what  it  ought 
to  be,  the  result  of  your  own  calm  and 
deliberate  judgment,  governing  that  judg- 
ment by  your  conscience,  and  regulating 
it  by  the  oath  you  have  taken  to  decide 
between  the  parties.  I  shall  not  detain 
you  by  further  observations.  I  will  give 
into  your  hands  the  sevcj-al  pap>ers.  The 
parts  which  have  been  read  to  you  I  believe 
you  will  find  marked  in  the  margin.  One 
of  those  books  contains  a  report  of  the 
speech  made  at  Salisbury,  and  another  the 
letter  to  the  Luddites. 

A  Juryman ;  May  we  have  the  indict- 
ment P 

Lord  Tenteilden:  Yes,  gentlemen,  cer- 
tainly. 

(It  was  handed  to  the  jury.) 

The  jury  withdrew  at  ten  minutes  after 
six  o'clock. 

Lord  Tenterden  remained  until  nearly 
ten  o'clock,  and  his  Lordship's  officers  re- 
mained the  whole  night,  but  the  jury  did 
not  return  into  Court. 

Friday,  8th  July  1831,  Court  of  King's 
Bench,  Guildhall. 

At  nine  o'clock  the  following  note  was 
delivered  to  Lord  Tente&den  : — 

The  King  against  Cohhett. 

**  The  jury  in  this  cause  after  mature  con- 
sideration cuDDOt  agree  to  a  verdict,  six  beioff  of 
one  opinion  and  six  of  another,  they  Iherefcre 
respectfully  solicit  the  Court  to  grant  their 
discharge.** 

His  Lordship  sent. for  the  jury,  and  they 
appeared  in  court. 

Lord  Tenterden:  Gentlemen,  I  have 
just  received  a  note  which  I  understand 
comes  from  you,  informing  me  that  you 
are  not  able  to  agree  on  your  verdict,  and 
that  you  are  not  likely  to  do  so.(«) 

Several  of  the  jury:  That  is  the  case, 
my  Lord. 


(a)  "  We  have  just  heard  that  the  jury  in 
Cohbett's  case  is  discharged,  as  they  could  not 
agree  upon  a  verdict.  This  b  a  great  triumph 
for  him,  but  it  is  an  ill  wind  that  blows  nobody 
good;  and  we  can*t  now  be  attacked  for  not 
prosecuting  him." — July  8,  1831,  Lord  Althorp. 
Life  by  Sir  D.  Le  Marchant,  828. 
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Lord  Tehteeden:  Then  as  yon  have 
now  been  enclosed  for  fifteen  hours,  I 
shall  take  upon  myself  to  discharge  you 
from  giving  a  verdict,  (a) 

(a)  In  the  report  in  the  Annual  Register, 
1831,  p.  102,  Lb  the  followine  statement  :  — 
"  The  foreman  of  the  jury  said  they  "were  not 
agreed,  nor  was  it  likely  they  should  come  to 
a  conclusion  one  way  or  the  other ;  two  of  the 
jury  were  determined  one  way,  and  it  was  evi- 
dent they  would  not  yield.  The  jury  have  now 
been  locked  up  fifteen  hours,  and  many  of  them 
were  so  fatigued  that  if  they  were  to  be  locked 
up  again  serious  consequences  might  follow. — 
Lord  Tenterden  inquired  on  what  ground  they 
differed? 

The  jury  intimated  that  the  two  jurymen  had 
declared  their  sentiments  so  strongly  that  it  was 
impossible  to  expect  them  to  yield." 


The  jury  were  discharged  accordingly. 


The  Attorney-General  entered  a  noUe 
pro8equi,{a) 


Materials  madb  ubs  of. —  The  indictment 
is  taken  from  the  original  indictments,  London 
and  Middlesex,  1  Will.  4.,  Easter  Term,  No.  2. 
The  report  (except  pages  802-8,  S74-5,)  is  from 
Gumey's  shorthand  notes ;  and  they  have  been 
compared  with  a  report  (5th  ed.)  published  in 
1882  by  Strange. 


(a)  **  This  was  the  last  time  that  Denman, 
as  Attorney-General,  appeared  as  a  public  pro- 
secutor ex  officio  for  libel." — ^Amould's  Life  of 
Denman,  1,  8S5.  See  as  to  this  trial  Stephen's 
History  of  Criminal  Law,  2,  872. 
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The  bloomfield  PEERAGE  CLAIM. 


The  Decision  of  the  Co^imittee  for  Privileges  on  July  13,  1831,  as 
TO  THE  Right  of  the  Crown  to  create  Irish  Peers.  (Reported 
in  2  Dow  and  Clark,  344.) 

The  fourtli  Article  of  the  Act  of  Union  with  Ireland  (39  &  40  Geo.  3.  c.  67.)  prohibited  the  crea- 
tion of  a  new  Irish  peerage  except  so  often  as  three  of  the  Irish  peerages  existing  at  the  Union  shall 
become  extinct.  It  further  provided  that  **  if  any  peerage  shall  at  any  time  be  in  abeyance,  such 
peerage  shall  be  deemed  and  taken  as  an  existing  peerage  ;  and  no  peerage  shall  be  deemed  extinct 
unless  on  default  of  claimants  to  the  inheritance  of  such  peerage  for  the  space  of  one  year  from  the 
death  of  the  person  who  shall  have  been  last  possessed  thereof ;  and  if  no  claim  shall  be  made  to  the 
inheritance  of  such  peerage,  in  such  form  and  manner  as  may  from  time  to  time  be  prescribed 
by  the  House  of  Lords  of  the  United  Kingdom,  before  the  expiration  of  the  said  period  of  a  year, 
then  and  in  that  case  such  peerage  shall  be  deemed  extinct ;  provided  that  nothing  herein  shall 
exclude  any  person  from  afterwards  putting  in  a  claim  to  the  peerage  so  deemed  extinct ;  and  if 
such  claim  shall  be  allowed  as  valid  by  judgment  of  the  House  of  Lords,  such  peerage  shall  be 
considered  as  revived ;  and  in  case  any  new  creation  of  a  peerage  of  that  part  of  the  United 
Khigdom  called  Ireland  shall  have  taken  place  in  the  interval,  m  consequence  of  the  supposed 
extinction  of  such  peerage,  then  no  new  right  of  creation  shall  accrue  to  His  Majesty  in  con- 
sequence of  the  next  extinction  which  shall  take  place  of  any  peerage  of  Ireland.*' 

Sir  B.  Bloomfield  in  1825  was  created  a  baron  of  the  kingdom  of  Ireland  by  a  patent  which 
recited  that  three  peerages  had  become  extinct.  Although  no  daim  for  one  of  those  peerages  for 
above  a  year  after  the  death  of  the  last  peer  had  been  put  in,  a  subsequent  claim  to  the  peerage 
was  allowed  by  the  House  of  Lords  in  1828.  Consequently,  only  two  peerages  were  in  fiEict 
extinct  at  the  date  of  the  creation  of  Baron  Bloomfield. 

Subsequently,  four  peerages  of  Ireland  became  extinct,  and  in  1830  a  new  baron  of  the  kingdom 
of  Ireland  was  created  by  patent. 

The  question  whether  the  grant  of  the  Bloomfield  peerage  was  valid  was  referred  by  the  Crown 
to  the  House  of  Lord«,  and  the  House  referred  it  to  the  Committee  for  Privileges. 

1.  The  Act  of  Union  with  Ireland — Right  of  the  Crown  to  create  Irish  Peers. 

Held  by  Lord  Brougham,  L.C.,  and  Lord  Wynford  in  the  Committee — 

That  the  patent  was  valid,  and  that  the  rights  conferred  by  the  patent  on  the  peer  could  not 

be  taken  away  from  him  by  the  revival  of  a  dormant  claim. 
That  such  revival  affected  only  the  right  of  the  Crown  to  create  future  peerages. 
The  right  of  the  Crown  to  confer  a  peerage  exists  at  Common  Law,  and  could  only  be  takeo  ' 

away  by  direct  words. 

2.  Construction  of  Grants  in  favour  of  the  Croum. 

By  Lord  Brougham,  L.C. — 
The  Crown  is  an  exception  to  the  general  rule  as  to  the  construction  of  grants  against  the 
grantor,  and  grants  to  which  the  Crown  is  a  party  are  to  be  construed  in  fitvour  of  the 
Crown. 


In    this   case    Benjamin     Lord    Baron  '      By  the  fourth  Article  of  the  Act  of  the 


Bloomfield  claimed  to  have  a  right  to  vote 
at  the  election  of  representative  peers  for 
Ireland.  The  question  on  the  validity  of 
his  claim  arose  on  the  following  facts : — 

In  the  month  of  May  1825  Sir  Benjamin 
Bloomfisld  was  createa  by  patent  a  Baron 
of  the  kingdom  of  Irelana  by  the  title 
of  Baron  Bloomfield,  of  Oakhampton  and 
Bedwood,  in  the  county  of  Tipporary. 

The  patent  recited  that  three  peerages 
had  become  extinct,  namely,  tnose  of 
Patrick  Earl  of  Boscommon,  of  T.  J. 
Wa/rren,  Viscount  BulkeVy,  and  of  ByU 
vester  Douglas  Baron  of  Glenbervie,  no 
claim  haying  been  put  in  for  the  Boscom' 
man  peerage  (that  -vrhich  had  most 
recently  become  extinct)  for  above  a  year 
after  the  death  of  the  late  Earl. 


Union  with  Ireland, (a)  it  is  provided — 

I*  That  it  shall  be  lawful  for  his  Majesty,  his 
heirs  and  successors,  to  create  peers  of  that  part 
of  the  United  Kingdom,  called  Ireland,  and  to 
make  promotions  m  the  peerage  thereof,  after 
the  Union ;  provided  that  no  new  creation  of  any 
such  peers  shall  take  place  after  the  Union 
until  three  of  the  peerages  of  Ireland,  which 
shall  have  been  existing  at  the  time  of  the 
Union  shall  have  become  extinct ;  and  upon  such 
extinction  of  three  peerages  that  it  shall  be 
lawful  for  his  Migesty,  his  heirs  and  successors, 
to  create  one  peer  of  that  part  of  the  United 
Kingdom  called  Ireland,  and  in  like  manner  as 
often  as  three  peerages  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  become  extinct, 
it  shall  be  lawful  for  his  Migesty,  his  heirs  and 

(a)  89  &  40  Geo.  8.  c  67. 
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successors  to  create  one  other  peer  of  the  said 
part  of  the  United  Kingdom;  and  if  it  shall 
happen  that  the  peers  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  hy  extinction  of 
peerages  or  otherwise  he  reduced  to  the  numher 
of  100,  exclusive  of  all  such  peers  of  that  part  of 
the  United  Kingdom  called  Ireland  as  shall  hold 
any  peerage  of  Great  Britain  suhsisting  at  the 
time  of  the  Union,  or  of  the  United  Kingdom, 
created  since  the  Union,  hy  which  such  peers 
shall  he  entitled  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom,  then 
and  in  that  case  it  shall  and  may  he  lawful  for 
his  Majesty,  his  heirs  and  successors  to  create  , 
one  peer  of  that  part  of  the  United  Kingdom 
called  Ireland,  as  often  as  anv  one  of  such  100 
peerages  shall  fail  hy  extinction,  or  as  often  as 
any  one  peer  of  that  part  of  the  United  King- 
dom called  Ireland  shall  hecome  entitled,  by 
descent  or  creation,  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom,  it  being 
the  true  intent  and  meaning  of  this  article  that 
at  all  times  after  the  Union  it  shall  and  may  be 
lawful  for  his  Majesty,  his  heirs  and  successors, 
to  keep  up  the  peerage  of  that  part  of  the 
United  Kingdom  called  Ireland  to  the  number 
of  one  hundred  over  and  above  the  number  of 
such  of  the  said  peers  as  shall  be  entitled  by 
descent  or  creation  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom. 

"  That  if  any  peerage  shall  at  any  time  be  in 
abeyance,  such  peerage  shall  be  deemed  and 
taken  as  an  existing  peerage ;  and  no  peerage 
shall  be  deemed  extinct  unless  on  default  of 
claimants  (to  the  inheritance  of  such  peerage 
for  the  space  of  one  year  from  the  death  of  me 
person  who  shall  have  been  last  possessed 
thereof ;  and  if  no  claim  shall  be  made  to  the 
inheritance  of  such  peerage,  in  such  form  and 
manner  as  from  time  to  time  be  prescribed  by 
the  House  of  Lords  of  the  United  Kingdom, 
before  the  expiration  of  the  said  period  of  a 
year,  then  and  in  that  case  such  peerage  shall 
be  deemed  extinct;  provided  that  nothing 
herein  shall  exclude  any  person  from  after- 
wards putting  in  a  claim  to  the  peerage  so 
deemed  extinct;  and  if  such  claim  shall  be 
allowed  as  valid  by  judgment  of  the  House  of 
Lords,  such  peerage  shall  be  considered  as 
revived ;  and  in  case  any  new  creation  of  a 
peerage  of  that  part  of  the  United  Kingdom 
called  Ireland  shall  have  taken  place  in  the 
interval,  in  consequence  of  the  supposed 
extinction  of  such  peerage,  then  no  new  right  of 
creation  shall  accrue  to  his  Majesty  in  con- 
sequence of  the  next  extinction  which  shall  take 
place  of  any  peerage  of  that  part  of  the  United. 
Kingdom  called  Ireland." 

By  a  resolution  dated  19th  June  1828, 
of  the  House  of  Lords,  it  was  declared 
that  Michael  Jamea  Robert  THUon  had 
proved  his  claim  to  the  title  of  the  Earl 
of  Boscommon^ia) 

In  consequence  of  this  decision,  it 
appeared  that  the  Bloamfield  peerage  had 

(a)  See  Earl  o/Bosammon's  Claim,  6  CI.  & 
F.  97. 


been  granted  when    only*  two    peerages 
were  actually  extinct. 

The  peerage  of  John  Earl  of  Oarhampton 
became  extinct  on  his  death  on  the  l7th 
of  March  1829,  and  was  the  next  extinction 
after  the  decision  on  the  Boscommon  case. 

Three  peerages  of  Ireland,  in  addition  to 
that  of  Carhcmmton,  have  since  become 
extinct;  viz.,  Menry  Earl  of  Barrymore, 
Frederick  Earl  of  Ulster,  Eyre  Baron  of 
Ga8tleeoote.(a) 

On  the  31st  December  1830  a  patent 
issued,  reciting  these  facts,  and  containing 
a  grant  of  the  dignities  of  a  Baron  and 
Viscount  of  Ireland  to  Stcmd/ish  0*  Grady, 
of  Eockbarton,  by  the  name  of  Baron 
0' Grady,  of  Eockbarton,  and  Viscount 
GuiUamore,  of  Cahir  Guillamore,  in 
Limerick.(6) 

Under  these  circumstances  the  question 
was,  whether  the  grant  of  the  Bloomfield 
peerage  could  be  sustained.  That  grant 
nad  been  made,  when,  in  fact,  only  two 
peerages  were  extinct;  and  the  Act  of 
Union  had  in  the  first  place  declared 
that  no  new  creation  should  be  made  till 
three  peerages  were  extinct,  and  had 
afterwards  provided  for  the  restraint  of 
the  royal  prerogative  if  a  new  creation 
should  be  made  under  circumstances  like 
the  present,  but  had  said  nothing  as  to  the 
validity  of  such  new  creation. 

The  case  was  referred  by  the  Crown  to 
the  House  of  Lords,  and  counsel  were 
heard  before  the  Committee  of  Privileges, 
to  whom  the  House  had  referred  it. 

July  13, 1831. — The  Lord  Chancellor(c): 
This  was  clearly  a  ca^sus  omissus  in  the  Act  of 
Union,  which  in  this  respect  their  liord- 
ships  were  bound  to  construe  in  favour  of 
the  Crown,  as  the  Crown  possessed  but  for 
this  restriction  the  undoubted  power  of 
creating  as  many  peers  as  it  might  choose. 
Now  it  was  a  rule  of  law  that  a  restriction 
on  the  exercise  of  any  power  legally  vested 
in  a  private  individual  must  be  construed 
strictly,  still  more  must  it  be  so  construed 
in  the  case  of  the  Crown.  Unless  the  case 
on  which  the  restriction  was  to  operate 
was  exactly  mentioned  it  would  not  be 
included  in  tne  restriction.  A  restriction 
imposed  by  Act  of  Parliament  upon  all 
corporations  sole,  though  the  Crown  was 
unaoubtedly  a  corporation  sole,  would  not 
include  the  Crown  unless  it  was  specially 

(a)  See  a  return  of  *<all  the  peerages  of 
Ireland  created  since  the  Union,  stating  tho 
peerages  on  the  extinction,  or  supposed  extinc- 
tion of  which  each  new  peerage  has  been 
created,  and  also  of  all  other  peerages  of 
Ireland  supposed  to  have  become  extinct  during 
the  same  period,  1856;"  and  Lord  Oranmore^a 
Claim,  2  H.L.  910. 

(6)  See  below. 

(c)  Lord  Bxoagham. 
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The  Decision  of  the  Committee  for  Privileges  on  July  13,  1831,  as 
TO  THE  Right  of  the  Crown  to  create  Irish  Peers.  (Reported 
in  2  Dow  and  Clark,  344.) 

The  fourth  Article  of  the  Act  of  Union  with  Ireland  (39  &  40  Geo.  3.  c.  67.)  prohibited  the  crea- 
tion of  a  new  Irish  peerage  except  so  often  as  three  of  the  Irish  peerages  existing  at  the  Union  shall 
become  extinct.  It  further  provided  that  "  if  any  peerage  shall  at  any  time  be  in  abeyance,  such 
peerage  shall  be  deemed  and  taken  as  an  existing  peerage  ;  and  no  peerage  shall  be  deemed  extinct 
unless  on  default  of  claimants  to  the  inheritance  of  such  peerage  for  the  space  of  one  year  from  the 
death  of  the  person  who  shall  have  been  last  possessed  thereof;  and  if  no  claim  shall  be  made  to  the 
inheritance  of  such  peerage,  in  such  form  and  manner  as  may  from  time  to  time  be  prescribed 
by  the  House  of  Lords  of  the  United  Kingdom,  before  the  expiration  of  the  said  period  of  a  year, 
then  and  in  that  case  such  peerage  shall  be  deemed  extinct ;  provided  that  nothing  herein  shall 
exclude  any  person  from  afterwards  putting  in  a  claim  to  the  peerage  so  deemed  extinct ;  and  if 
such  claim  shall  be  allowed  as  valid  by  judgment  of  the  House  of  Lords,  such  peerage  shall  be 
considered  as  revived ;  and  in  case  any  new  creation  of  a  peerage  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  have  taken  place  in  the  interval,  in  consequence  of  the  supposed 
extinction  of  such  peerage,  then  no  new  right  of  creation  shall  accrue  to  His  Majesty  in  con- 
sequence of  the  next  extinction  which  shall  take  place  of  any  peerage  of  Ireland." 

Sir  B.  Bloomfield  in  1825  was  created  a  baron  of  the  kingdom  of  Ireland  by  a  patent  which 
recited  that  three  peerages  had  become  extinct.  Although  no  claim  for  one  of  those  peerages  for 
above  a  year  after  the  death  of  the  last  peer  had  been  put  in,  a  subsequent  claim  to  the  peerage 
was  allowed  by  the  House  of  Lords  in  1828.  Consequently,  only  two  peerages  were  in  fact 
extinct  at  the  date  of  the  creation  of  Baron  Bloomfield. 

Subsequently,  four  peerages  of  Ireland  became  extinct,  and  in  1830  a  new  baron  of  the  kingdom 
of  Ireland  was  created  by  patent. 

The  question  whether  the  grant  of  the  Bloomfield  peerage  was  valid  was  referred  by  the  Crown 
to  the  House  of  Lord?,  and  the  House  referred  it  to  the  Committee  for  Privileges. 

1.  The  Act  of  Union  with  Ireland — Right  of  the  Crown  to  create  Irish  Peers. 

Held  by  Lord  Brougham,  L.C.,  and  Lord  Wynford  in  the  Committee — 
That  the  patent  was  vahd,  and  that  the  rights  conferred  by  the  patent  on  the  peer  could  not 

be  taken  away  from  him  by  the  revival  of  a  dormant  claim. 
That  such  revival  affected  only  the  right  of  the  Crown  to  create  future  peerages. 
The  right  of  the  Crown  to  confer  a  peerage  exists  at  Common  Law,  and  could  only  be  taken  " 

away  by  direct  words. 

2.  Construction  of  Grants  in  favour  of  the  Croum. 

By  Lord  Brougham,  L.C. — 
The  Crown  is  an  exception  to  the  general  rule  as  to  the  construction  of  grants  against  the 
grantor,  and  grants  to  which  the  Cro>vn  is  a  party  are  to  be  construed  in  fitvour  of  the 
Crown, 


In    this   case    Benjamin     Lord    Baron  I      By  the  fourth  Article  of  the  Act  of  the 


Bloomfield  claimed  to  have  a  right  to  vote 
at  the  election  of  representative  peers  for 
Ireland.  The  question  on  the  validity  of 
his  claim  arose  on  the  following  facts : — 

In  the  month  of  May  1825  Sir  Benjamin 
Bloomfield  was  createa  by  patent  a  Baron 
of  the  kingdom  of  Irelana  by  the  title 
of  Baron  Bloomfield,  of  Oakhampton  and 
Bedwood,  in  the  county  of  Tipperary. 

The  patent  recited  that  three  peerages 
had  become  extinct,  namely,  those  of 
Patrick  Earl  of  Bo8comm>on,  of  T.  J. 
Wa/rren,  Viscount  Bulkely,  and  of  Syl- 
vester Douglas  Baron  of  OUribertm,  no 
olaim  having  been  put  in  for  the  B^scom^ 
man  peerage  (that  T^hich  had  most 
recently  become  extinct)  for  above  a  year 


Union  with  Ireland,  (a)  it  is  provided — 

I*  That  it  "shall  be  lawful  for  his  Majesty,  his 
heirs  and  successors,  to  create  peers  of  that  part 
of  the  United  Kin^om,  called  Ireland,  and  to 
make  promotions  m  the  peerage  thereof,  after 
the  Union ;  provided  that  no  new  creation  of  any 
such  peers  shall  take  place  after  the  Union 
until  three  of  the  peerages  of  Ireland,  which 
shall  have  been  existing  at  the  time  of  the 
Union  shall  have  become  extinct ;  and  upon  such 
extinction  of  three  peerages  that  it  shall  be 
lawful  for  his  Majesty,  his  heirs  and  successors, 
to  create  one  peer  of  that  part  of  the  United 
Kingdom  called  Ireland,  and  in  like  manner  as 
often  as  three  peerages  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  become  extinct, 
it  shall  be  lawful  for  his  Majesty,  his  heirs  and 


after  the  death  of  the  late  Earl.  (a)  39  &  40  G^eo.  8.  o.  67. 
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successors  to  create  one  other  peer  of  the  said 
part  of  the  United  Kingdom ;  and  if  it  shall 
happen  that  the  peers  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  by  extinction  of 
peerages  or  otherwise  be  reduced  to  the  number 
of  100,  exclusive  of  all  such  peers  of  that  part  of 
the  United  Kingdom  called  Ireland  as  shall  hold 
any  peerage  of  Great  Britain  subsisting  at  the 
time  of  the  Union,  or  of  the  United  Kingdom, 
created  since  the  Union,  by  which  such  peers 
shall  be  entitled  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom,  then 
and  in  that  case  it  shall  and  may  be  lawful  for 
his  Majesty,  his  heirs  and  successors  to  create 
one  peer  of  that  part  of  the  United  Kingdom 
called  Ireland,  as  often  as  an^  one  of  such  100 
peerages  shall  fail  by  extinction,  or  as  often  as 
any  one  peer  of  that  part  of  the  United  King- 
dom called  Ireland  shall  become  entitled,  by 
descent  or  creation,  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom,  it  being 
the  true  intent  and  meaning  of  this  article  that 
at  all  times  after  the  Union  it  shall  and  may  be 
lawful  for  his  Majesty,  his  heirs  and  successors, 
to  keep  up  the  peerage  of  that  part  of  the 
United  Kingdom  called  Ireland  to  the  number 
of  one  hundred  over  and  above  the  number  of 
such  of  the  said  peers  as  shall  be  entitled  by 
descent  or  creation  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom. 

*'  That  if  any  peerage  shall  at  any  time  be  in 
abeyance,  such  peerage  shall  be  deemed  and 
taken  as  an  existing  peerage ;  and  no  peerage 
shall  be  deemed  extinct  unless  on  default  of 
claimants  (to  the  inheritance  of  such  peerage 
for  the  space  of  one  year  from  the  death  of  the 
person  who  shall  have  been  last  possessed 
thereof ;  and  if  no  claim  shall  be  made  to  the 
inheritance  of  such  peerage,  in  such  form  and 
manner  as  from  time  to  time  be  prescribed  by 
the  House  of  Lords  of  the  United  Kingdom, 
before  the  expiration  of  the  said  period  of  a 
year,  then  and  in  that  case  such  peerage  shall 
be  deemed  extinct;  provided  that  nothing 
herein  shall  exclude  any  person  from  after- 
wards putting  in  a  claim  to  the  peerage  so 
deemed  extinct ;  and  if  such  claim  shall  be 
allowed  as  valid  by  judgment  of  the  House  of 
Lords,  such  peerage  shall  be  considered  as 
revived ;  and  in  case  anv  new  creation  of  a 
peerage  of  that  part  of  the  United  Kingdom 
called  Ireland  shall  have  taken  place  in  the 
interval,  in  consequence  of  the  supposed 
extinction  of  such  peerage,  then  no  new  right  of 
creation  shall  accrue  to  his  Migesty  in  con- 
sequence of  the  next  extinction  which  shall  take 
place  of  any  peerage  of  that  part  of  the  United. 
Kingdom  called  Ireland/' 

By  a  resolution  dated  19th  June  1828, 
of  the  House  of  Lords,  it  was  declared 
that  Michael  James  Bohert  VUlon  had 
proved  his  claim  to  the  title  of  the  Earl 
of  BoscommonXd) 

In  consequence  of  this  decision,  it 
appeared  that  the  Bhomfield  peerage  had 

(a)  See  Earl  ofRoKQmmiC$  Claim,  6  CI.  & 
F.  97. 


been  granted  when  only  two  peerages 
were  actually  extinct. 

The  peerage  of  John  Earl  of  Oarhampton 
became  extinct  on  his  death  on  the  17th 
of  March  1829,  and  was  the  next  extinction 
after  the  decision  on  the  Boscommon  case. 

Three  peerages  of  Ireland,  in  addition  to 
that  of  Carhamptorif  have  since  become 
extinct;  viz.,  Senry  Earl  of  Ba/rrymore, 
Frederick  Earl  of  Ulster,  Eyre  Baron  of 
Gastlecoote.(a) 

On  the  31st  December  1830  a  patent 
issued,  reciting  these  facts,  and  containing 
a  grant  of  the  dignities  of  a  Baron  and 
Viscount  of  Ireland  to  Sta/ndish  0*Orady, 
of  Eockbarton,  by  the  name  of  Baron 
0^  Grady t  of  Eockbarton,  and  Viscount 
GuiUamore,  of  Oahir  Guillamore,  in 
Limerick.(5) 

Under  these  circumstances  the  question 
was,  whether  the  grant  of  the  Bhomfield 
peerage  could  be  sustained.  That  grant 
nad  been  made,  when,  in  fact,  only  two 
peerages  were  extinct;  and  the  Act  of 
Union  had  in  the  first  place  declared 
that  no  new  creation  should  be  made  till 
three  peerages  were  extinct,  and  had 
afterwcu<ds  provided  for  the  restraint  of 
the  royal  prerogative  if  a  new  creation 
should  be  made  under  circumstances  like 
the  present,  but  had  said  nothing  as  to  the 
validity  of  such  new  creation. 

The  case  was  referred  by  the  Crown  to 
the  House  of  Lords,  and  counsel  were 
heard  before  the  Committee  of  Privileges, 
to  whom  the  House  had  referred  it. 

July  13, 1831. — The  Lord  Ohancellob(c): 
This  was  clearly  a  casus  omissus  in  the  Act  of 
Union,  which  in  this  respect  their  Lord- 
ships were  bound  to  construe  in  favour  of 
the  Crown,  as  the  Crown  possessed  but  for 
this  restriction  the  undoubted  power  of 
creating  as  manv  peers  as  it  might  choose. 
Now  it  was  a  rule  of  law  that  a  restriction 
on  the  exercise  of  any  power  legally  vested 
in  a  private  individual  must  be  construed 
strictly,  still  more  must  it  be  so  construed 
in  the  case  of  the  Crown.  Unless  the  case 
on  which  the  restriction  was  to  operate 
was  exactly  mentioned  it  would  not  be 
included  in  tne  restriction.  A  restriction 
imposed  by  Act  of  Parliament  upon  all 
corporations  sole,  though  the  Crown  was 
unaoubtedly  a  corporation  sole,  would  not 
include  the  Crown  unless  it  was  specially 


(a)  See  a  return  of  ''all  the  peerages  of 
Ireland  created  since  the  Union,  stating  tho 
peerages  on  the  extinction,  or  supposed  extinc- 
tion of  which  each  now  peerage  has  been 
created,  and  also  of  all  other  peerages  of 
Ireland  supposed  to  have  become  extinct  during 
the  same  period,  1856;**  and  Lord  Oranmore^B 
Claim,  2  H.L.  910. 

(6)  See  below. 

(c)  Lord  Brougham. 
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mentioned.  Grants  were  generally  con- 
strued against  the  grantor,  but  in  this,  as 
in  other  respects,  the  Crown  was  an  excep- 
tion to  the  general  rule,  and  all  grants  to 
which  the  Crown  was  a  party  were  to  be 
construed  in  favour  of  the  Crown.  These 
alone  would  be  sufficient  reasons  to  decide 
the  present  case  if  it  stood  in  diUno.  It 
did  not,  however,  appear  to  do  so.  The 
Legislature  had  saia  that  the  Crown 
should  only  create  a  peer  in  a  certain 
event,  and  it  had  then  provided  that  if 
the  Crown  having  reason  to  believe  that 
that  event  had  happened  should  make  a 
new  creation  the  power  of  the  Crown 
should  be  suspended  until  certain  other 
events  had  happened,  but  it  did  not  pre- 
tend to  say  that  the  new  peerage  thus 
created  should  bo  considered  as  a  void  act 
of  the  Crown. 

The  only  effect  was  that  the  new 
peerage  would,  so  to  speak,  be  carried  to 
the  debit  of  the  Crown's  privilege,  and 
would  render  one  vacancy  more  than  the 
usual  number  necessary  before  the  Crown 
could  again  exercise  its  prerogatives. 
Unless  this  construction  was  put  upon 
the  clause  in  the  Act  of  Union  there 
would  be  no  means  of  knowing  when  the 
Crown  had  the  power  of  making  an  Irish 
peerage.  Under  these  circumstances  he 
thought  it  was  fit  that  their  Lordships 
should  report  in  favour  of  the  claim. (a) 

Lord  Wynford:  If  he  had  the  least 
doubt  upon  this  case  he  should  advise 
their  Lordships  to  adjourn  it  to  have  the 
assistance  of  the  Attorney  General^  but  it 
was  too  plain  to  recjuire  further  considera- 
tion. The  King's  right  to  confer  a 
peerage  existed  at  Common  Law,  and  that 
privilege  could  only  be  affected  by  plain 
and  direct  words.  There  were  none  such 
here.     The  King  having  once  exercised 

(a)  As  to  the  construction  of  8.  4.  of  the 
Act  of  Union,  see  Lord  Fermoy's  Claim  to 
Vote,  5  H.L.  716. 


his  prerogative,  the  rights  he  conferred 
vested  in  the  newly-created  peer.  If  the 
case  stopped  there  it  would  be  sufficient, 
for  the  party  could  not  now  be  deprived 
of  his  right  as  a  peer,  as  those  rightH 
were  in  full  existence  when  the  peerage 
was  made.  The  Act  then  referred  to  a 
dormant  claim  being  afterwards  allowed, 
and  said  that  such  a  peerage  should  be 
considered  as  revived,  and  so  it  was,  bat 
not  so  as  to  deprive  the  peer  who  had 
been  created  in  the  mean  time  of  the 
rights  that  he  would  otherwise  be  entitled 

I  to  enjoy.    The  only  effect  of  such  revival 
was   that    the  King's  right    of   creation 

I  would  be  suspended  for  a  further  time 

I  than  if  the  revival  had  not  taken  place. 

'  The  difficulty  would  arise  with  respect  to 
the  next  peerage,  but  there  could  be  none 
with  respect  to  the  present  claimant. 
The  King's  right  was  in  full  force  when 
he  exercised  it.  The  peerage  completely 
vested  at  tJiat  time,  and  could  not  after- 
wards be  divested  by  the  revival  of  one 
of  the  peerages  then  considered  extinct. 
Claim  allowed,  (a) 


Materials  made  use  of. — The  above  report 
is  from  2  Dow  and  Clark,  344. 


(a)  See  Appendix  J.  "It  appears  that  in  one 
instance  where  it  had  been  supposed  that  three 
peumtres  had  been  extinct,  and  a  new  creation, 
thut  of  Lord  Bloomfield,  made  on  the  10th  of 
January  1825,  a  claimant  for  the  Earldom  of 
Koscommon,  then  supposed  extinct,  had  subse- 
quently arisen  and  established  his  right  to  that 
peerage  in  succession  to  the  last  possessor. 
Accordingly  on  the  next  vacancy  after  the  esta- 
blishment of  such  claim,  the  new  creation  oi 
Lord  Chief  Baron  O'Qrady,  did  not  take  place 
until  on  the  6th  of  January  1881,  until  after 
four  peerages  had  become  extinct,  according 
to  the  provisions  of  the  Act  of  Union,  he 
was  created  Viscount  Guillamore  and  Baron 
O' Grady."  Baron  Alderson.  Lord  Fennojf*s 
Claim,  6  H.L.  773. 
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In  re  MR.  LONG  WELLESLEY. 


Motion  for  Discharge  of  an  Order  coMMiTxiNa  Mr.  Long 
Wellesley,  M.P.,  FOR  Contempt.  Judgment  of  Lord  Brougham, 
L.C.,  ON  July  28, 1831,  as  to  Privilege  of  Parliament.  (Reported 
in  2  Russ.  and  Mylne,  639,  and  in  Lord  Brougham's  Speeches,  4,  357.) 

By  an  order  made  by  the  Lord  Chancellor  on  the  Ist  February  1827,  the  Master  was  ordered 
to  inquire  to  what  persons,  other  than  L.  W.,  the  custody  of  his  infimt  children  should  be  com- 
mitted. It  was  also  ordered  that  L.  W.  should  be  restrained  from  removing  them.  In  pursuance 
of  this  order  the  children  were  placed  under  the  care  of  M.  L.  One  of  the  children  was 
removed  by  L.  W.  beyond  the  jurisdiction  of  the  Court. 

By  an  order  of  16th  July  1881  the  Lord  Chancellor  committed  L.  W.  to  the  Fleet  Prison. 
L.  W*.  was  a  member  of  the  House  of  Commons.    Motion  to  discharge  the  order. 

1.  Privilege  of  Member  of  Parliament, 

By  Lord  Brougham,  L.C. 
While  parliamentary  privilege  protects  against  all  civil  process,  it  is  no  protection  in 
criminal  matters  or  in  cases  of  contempt  of  Court  in  not  obeying  civil  process,  if  the 
contempt  be  in  its  nature  or  incidents  criminal.    Coke's  dictum  in  4  Inst.  S5  questioned. 

2.  Contempt  of  Court. 

Prevarication  by  a  witness  upon  oath,  though  not  amounting  to  perjury,  may  be  punished 
as  contempt  of  court. 


This  was  a  motion  on  behalf  of  Mr. 
L(mg  Wellesley,  the  father  of  the  infant 
plaintiffs,  and  now  a  prisoner  in  the  cus- 
tody of  the  serjeant-at-arms,  for  a  con- 
tempt, that  the  order  for  his  commitment 
might  be  discharged  on  the  ground  that, 
as  a  member  of  the  House  of  Commons,  he 
was  protected  from  attachment  by  the 
privifege  of  Parliament. 

The  general  nature  and  object  of  the  suit 
are  stated  upon  the  question  relative  to  the 
flruardianship  of  the  infant  plaintiffs,  (a) 
Mr.  Long  Wellesley  was  not  himself  a  party 
to  that  suit  The  particular  circumstances 
out  of  which  the  present  application  arose 
are  detailed  in  tne  order  sought  to  be 
discharged. 

The  order  in  question,  which  bore  date 
the  16th  day  of  July  1831,  recited  that  by 
an  order  of  the  9th  November  1825,  it  was 
ordered  that  the  Master  should  apnrove  of 
a  plan  for  the  education  and  resiaence  of 
the  infant  plaintiff's,  and  that  Mr.  Long 
Wellesley  t  their  father,  should  be  restrained 
from  interfering  with  them  in  their  then 
present  situation;  that  by  another  order 
of  the  Ist  of  February  1827,  the  Master 
was  directed  to  inquire  and  report  to  what 
persons,  other  than  Mr.  LoTig  Wellesley, 
the  custody  of  his  children,  the  infant 
plaintiffs,  and  the  care  of  their  main- 
tenance and  education  should  be  com- 
mitted, and  it  was  ordered  that  Mr.  Long 

(a)  2  Buss.  I. 


Wellesley  should  be  restrained  from  re« 
moving  the  said  infants,  or  any  of  them, 
from  the  care  or  custody  of  the  Misses 
Long,  and  that  such  order  had  on  appeal 
to  the  House  of  Lords  been  affirmed ;  that 
by  another  order  dated  the  21st  of  August 
1829,  it  was  ordered  that  the  custody  of 
the  infant  plaintiffs  and  the  care  of  their 
maintenance  and  edacation  should  be 
committed  to  the  Duchess  of  Wellington 
and  TyiUiam  Courtney,  Esq.,  as  their 
guardians,  with  fnll  discretion  as  to  the 
course  and  system  of  the  said  infant's 
education,  the  persons  with  whom  they 
should  respectively  reside,  the  persons  to 
whom  the  immediate  superintendence  of 
their  edacation  should  be  committed,  and 
the  place  of  their  residence. 

The  order  went  on  to  state  that  the 
female  infant  plaintiff  was  accordingly 
placed  by  her  said  guardians  under  the 
care  of  the  Misses  Long,  her  maternal 
aunts ;  and  it  then  set  out  the  affidavit  of 
Henry  Bichxell,  the  house  steward  of  the 
Misses  Lona,  from  which  it  in  substance 
appeared  that  while  the  female  infant 
plaintiff  was  residing  with  the  Misses 
ijong  at  XJnsted  Wood,  near  Godalming,  in 
Surrey,  her  father,  Mr.  Long  Wellesley, 
accompanied  by  other  persons,  came  to 
their  residence  in  the  evening  of  the  15th 
of  July  1831,  and  in  the  ateenoe  of  the 
Misses  Long  conducted  the  infant  plahitiff, 
his  daughter,  to  the  carriage  of  the  infant 
plaintiff,  his  eldest  son,  in  which,  after 
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some  opposition  on  the  part  of  the  Misses 
Long's  servants,  he  drove  off  with  her,  and 
proceeded  to  London. 

The  order  next  recited  that,  it  having 
been  therefore  prayed  by  Sir  E.  Sugdenia) 
that  Mr.  Long  Wellesley  might  be  forth- 
with committed  to  the  Ileet,  and  the 
female  plaintiff  delivered  up,  it  was 
ordered  that  the  Serjeant-at-arms  should 
instanter  proceed  to  the  residence  of  Mr. 
Loiig  Welleslry,  and  demand  the  said  in- 
fant plaintiff,  and  bring  her  to  the  bar  of 
the  Coui-t,  and  that  the  rest  of  the  motion 
should  stand  over  until  the  return  of  the 
Serjeant-at-arms  and  the  attendance  of 
Mr.  Long  Wclleshij  in  Court,  either  by 
counsel  or  in  person ;  and  then,  after 
reciting  that  the  Serjeant-at-Arms  had 
now  returned  and  informed  the  Lord 
Chancellor  that  he  had  been  to  Mr.  Long 
Welleelcy's  house  and  bad  seen  him,  and 
that  he  (Mr.  Long  Wellesley)  had  stated 
that  the  said  female  infant  was  not  there, 
nor  should  he  say  where  she  was.  The 
order  proceeded  thus: — 

"Whereupon  Sir  E.  Sngden,  renewing  his 
application  for  the  coramital  of  the  said  William 
P.  T.  Long  Wellesley,  and  the  said  William 
P.  T.  Long  Wellesley  being  now  present  in 
Court,  and  admitting  that  he  had  read  the 
affidavit  above  stated,  and  declining  to  have 
time  allowed  him  to  answer  the  same,  and  being 
in  person  examined  by  the  Lord  Chancellor  on 
his  attestation  of  honour,  the  Lord  Chancellor, 
by  special  courtesy,  waiving  to  examine  him 
upon  oath  in  the  usual  manner,  and  the  said 
William  P.  T.  Long  Wellesley,  answering  upon 
his  honour  *  that  he  does  not  know  where  the 
said  infant  at  this  moment  of  time  is  *  ;  but 
admitting  at  the  same  time  that  he  has  removed 
the  said  infant  from  the  house  of  the  said  Misses 
Long,  as  set  forth  in  the  said  affidavit,  and 
stating  that  he  has  given  directions  to  his  ser- 
vants or  agents  to  remove  the  said  infant  out  of 
the  jurisdiction  of  this  Court,  and  further  stating 
that  he  never  would  bring  the  said  infant  again 
within  the  jurisdiction  of  this  Court,  his  Lord- 
ship does  declare  the  conduct  of  the  said 
William  P.  T.  Long  Wellesley,  in  removing  the 
said  infant  plaintiff,  as  set  forth  in  the  said 
affidavit,  and  in  concealing  the  present  residence 
of  the  said  infant,  to  be  a  contempt  of  this 
Court ;  and  his  Lordship  doth  further  declare 
the  conduct  of  the  said  William  P.  T.  Long 
Wellesley,  in  forcibly  and  without  consent  re- 
moving the  infant  ward  of  this  Court,  the  King's 
subject,  beyond  the  realm,  and  his  refusal  now 
in  person  coram  judice  to  inform  the  Lord 
Chancellor  where  the  said  infant  is  to  be  found, 
to  be  a  gross  and  aggravated  contempt  of  this  j 
Court;  and  the  said  William  P.  T.  Long 
Wellesley,  notwithstanding  admonition,  stiU 
persisting  in  such  (his)  contempt,  his  Lordship 
doth  order  that  the  said  William  P.  T.  Long 
Wellesley  be  committed  to  His  Majesty's  Prison 


(a)  Afterwards  Lord  St.  Leonards. 


of  the  Fleet  until  he  shall  dear  his  contempt, 
and  this  Court  make  other  order  to  the  con- 
trary." 

On  the  same  day  that  this  order  was 
pronounced,  the  fact  of  Mr.  Wellesley^s 
commitment  was  brought  to  the  know- 
ledge of  the  House  of  Commons  by  a  letter 
which  the  Lord  Cluincellor  addressed  to  the 
Speaker y{a)  and  two  days  afterwards  a 
similar  communication  was  made  to  the 
I  SpeakerhyMr,  TFeZ^Zey,(6)  \\  ho  submitted 
that  the  order  was  an  infringement  of  the 
privileges  of  Parliament,  and  claimed  to 
he  set  at  liberty  by  the  interposition  of 
the  House. 

The  measure  was  referred  by  the  House 
of  Commons  to  a  committee  of  privileges. 

That  committee,  after  hearing  evidence 
for  several  days  with  respect  to  the  facts 
of  the  case,  and  examining  into  the  pre- 
cedents of  the  case,  and  examining  into 
the  precodents  on  the  subject,  made  their 
report  to  the  House  on  the  26th  of  July 
183L(c) 

The  report  of  the  committee,  after  ad- 
verting briefly  to  the  facts  of  the  case, 
and  referring  to  the  evidence,  set  forth  in 
detail  the  different  precedents  which  a 
search  into  the  journals  had  furnished, 
touching  breaches  of  privilege  by  the 
arrest  of  members  of  Parliament,  and  took 
notice  of  the  several  statutes  which  had 
been  passed  to  restrain  the  privilege  of 
Pailiament.  It  then  stated  that  the  com- 
mittee, after  every  inquiry,  had  been 
unable  to  find  any  case,  in  which  the 
right  of  the  Court  of  Chancery  to  commit 
for  contempt,  had  been  enforced  against 
persons  entitled  to  privilege  of  Parliament. 
The  cases  of  La<ly  Wenman{d)  and  Lord 
Roscommon, [c)  which  had  been  mentioned, 
the  committee  did  not  consider  to  be  con- 
clusive ;  the  former  being  that  of  an  Irish 
peeress,  who  in  the  7  Geo.  1.  was  com- 
mitted for  a  contempt  by  the  then  Lord 
Chancellor,  and  was  at  that  time  entitled 
to  no  privilege  in  England;  while  the 
latter  was  that  of  an  Irish  peer  in  the 
10  Geo.  4.  who  under  the  Act  of  Union 
was  clearly  entitled  to  privilege  of  peer- 
age ;  but  as  the  order  for  his  commitment 
for  a  contempt,  though  made  by  the  Lord 
Chaticellor,  had  never  been  executed  or 
even  taken  out  of  the  registrar's  oflBce,  no 
opportunity  occurred  for  questioning  it  in 
the  House  of  Lords,  the  only  tribunal 
which  could  decide  on  the  extent  of  that 
privilege.  The  report  then  proceeded  as 
follows : — 


(a)  Commons  Journal,  1881-32,  p.  667. 
(ft)         »  »  „        p.  668. 

\Cj         »•  »  »  t» 

(rf)  1  P.  Wms.,  101. 
(ej  Before  Lord  Lyndhurst,  1880. 
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"The  case  of  the  Countess  of  Shaftsbury, 
10  Geo.  1.  reported  in  2  Peere  Williams, 
p.  101,  in  some  respects  resembles  the  present; 
the  Court  there  directed  a  sequestration,  but 
did  not  attempt  to  commit  a  peeress  who  had 
contrived  and  effected  the  marriage  of  her  son, 
an  in&nt  of  the  age  of  fourteen  years,  without 
the  consent  of  his  guardian. 

"  Your  committee,  having  failed  to  discover 
any  instance  in  which  a  member  of  either  House 
of  Parliament  had  been  imprisoned  for  a  con- 
tempt, except  by  the  authority  of  the  House  to 
which  he  belonged,  since  the  early  cases  above 
referred  to,  which  are.  ipiperfectly  reported,  have 
proceded  to  consider  this  case  on  the  grounds 
of  analogy  and  of  intrinsic  merits. 

"  The  same  principle, 'on  which  it  has  been 
resolved  by  the  House  of  Lords  that  privilege 
shall  not  prevent  the  courts  of  law  from  en- 
forcing obedience  to  a  writ  of  habeas  corpus,(ja) 
seems  to  require  by  analogy  that  the  Lord 
Chancellor  should  possess  equal  powers  for  the 
protection  of  the  wards  of  the  Crown  committed 
to  his  charge,  and  should  be  enabled  to  exercise 
the  most  prompt  and  effectual  means  to  prevent 
them  from  being  withdrawn  out  of  his  juris- 
diction. The  committee  find  the  rights  of 
courts  of  law  to  commit  privileged  persons  for 
some  highly  criminal  contempts  strongly  as- 
serted by  different  writers,  ptirticularly  by 
Blackstone  and  Hawkins.  Attachment  for 
criminal  contempt  has  been  described  as  a  judg- 
ment and  execution,  the  conviction  of  an 
offender  by  a  court  of  competent  jurisdiction, 
and  the  award  of  a  sentence  for  his  offence. 
Your  committee,  therefore,  conceive  that  the 
present  case  falls  within  the  principle  under 
which  persons  committing  indictable  offences 
have  been  considered  not  to  be  entitled  to 
privilege. 

"  Under  all  the  circumstances  of  the  case,  the 
committee  have  come  to  the  following  resolu- 
tion :  That  Mr.  Long  Wellesley's  claim  to  be 
discharged  from  imprisonment  by  reason  of 
privilege  of  Parliament  ought  not  to  be  ad- 
mitted."(6) 

The  motion  to  discharge  the  order  of 
the  16th  July  now  came  on  in  the  Court 
of  Chancery ;  and  Mr.  WeUesley^s  leading 
counsel,  the  Solicitor  General{c)  having 
declined  to  argue  the  case,  after  the  report 
of  the  committee  of  the  House  of  Com- 
mons, his  junior,  Mr.  Beames^  was  heard 
by  the  indulgence  of  the  Court,  as  amicus 
ourioB,  in  support  of  the  application. 

It  appearea  that  at  the  time  when  the 
abduction  of  the  infant  plaintiff  took  place, 
she  was,  strictljr  speaking,  without  any 
guardians  appomted    by  the  Court;  for 


(a)  Lord  Shaftesbury' b  case,  6  St.  Tr.  12C9  ; 
1  Mod.  144  ;  Keb.  792.  See  Siockdale  v.  Han- 
sard,  9  A.  &  B.  p.  126. 

(6)  See  report  of  Committee  on  Lechmere 
Charlton's  case.  Commons*  Journal,  1837,  p.  56. 

(c)  Sir  William  Home. 


the  Duchess  of  Wellington  had  died  about 
three  months  previously,  and  no  new 
appointment  had  been  made ;  and  as  the 
office  of  joint  guardian  does  not  survive(a) 
the  guardianship  of  Mr.  Courtney  was 
also  determined.  It  was,  however,  assumed 
throughout  the  discussion  that,  as  the 
young  lady  had  been  placed  under  the 
care  of  the  Misses  Long  by  the  authority 
of  the  Court,  and  as  the  order(6)  by  which 
Mr.  Wellesley  was  restrained  from  re- 
moving her  from  the  care  and  custody  of 
those  ladies  was  still  in  force,  this  acci- 
dental circumstance  did  not  affect  the 
question  respecting  the  contempt. 

Beames :  The  proposition  which  I  mean 
to  contend  for  is,  that  there  is  not  juris- 
diction in  this  Court  to  commit  Mr. 
Wellesley  for  a  contempt,  inasmuch  as  he 
is  a  member  of  Parliament;  and  in  dis- 
cussing the  question  it  may  be  convenient 
to  consider  how  the  matter  stands,  first,  at 
common  law,  next  upon  the  statute  law, 
and  lastly,  with  reference  to  the  cases  in 
this  Court.  Innumerable  cases  occur  in 
the  old  books,  especially  the  year  books, 
all  establishing  the  position  that  a  member 
of  Parliament  is  not  liable  to  be  arrested 
or  imprisoned  save  in  three  cases  only, 
namely,  felony,  treason,  and  breach  of  the 
peace ;  but  instead  of  travelling  through 
these  cases,  it  will  be  sufficient  to  come  at 
once  to  the  authority  of  Lord  Coke,  who 
in  his  4th  Institute, (c)  takes  notice  of 
this  as  an  undoubted  privilege  of  a  member 
of  Parliament,  and  lays  down  the  doctrine 
in  the  words  ^eady  stated,  that  a  member 
of  Parliament  cannot  bo  arrested  or  im- 
prisoned but  in  the  three  cases  of  treason, 
felony,  and  breach  of  the  peace.  In  that 
passage  Lord  Coke  adverts  to  the  Court  of 
Chancery,  for  he  expressly  says,  referring 
to  the  case  of  a  subpoona,  that  the  same 
rule  applies  to  courts  of  equity;  and  ho 
observes  that  the  privilege  is  not  con- 
fined to  the  member  of  Parliament,  but 
extends  equally  to  his  servants.  Indeed, 
he  goes  further,  for  he  also  says  with 
reference  to  the  ^oods  and  chattels  of 
a  member  of  Parliament,  that  they  are 
not  to  be  distrained,  as  he  expresses  it, 
**  during  his  privilege."  Lord  Coke  in 
a  previous  part  of  his  work  had  occasion 
to  consider  what  is  always  spoken  of  as 
the  lex  parliamenti ;  and  in  his  1st 
Institute, (cZ)  in  enumerating  the  different 
laws  which  prevail,  he  mentions  it  by 
that  name.  Nor  do  these  passages  stand 
unsupported  and  alone.  They  have  been 
recognised    in    the    celebrated    case    of 


(a)  Bradshaw  v.  Bradshaw,  1  Russ.  528. 
(6)  See  as  to  this  order,  2  Buss.  43. 
(c)  4  Inst.  25. 
(<0  1  Inst.  116. 
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Eegina  v.  Paty,{a)  in  which,  though  Lord 
Holt  ditfers  from  the  other  judges  on  some 
])()ints,  he  expressly  refers  to  the  passages 
cited  from  Lord  (kike  as  establishing  that 
the  hx  p'lrliitmpuii  forms  part  of  the  law 
of  this  land,  and  that  the  privilege  of 
members  of  Parliament  prevails  in  all  but 
The  three  cases  of  treason,  felony,  and 
breach  of  the  peace.  The  comparatively 
rerent  case  of  John  WiJkrs,{h)  in  which  un- 
der a  warrant  issued  by  the  Secretary  of 
State  Wilkrs  was  committed  to  the  Tower 
and  afterwards  brought  up  before  the 
Court  of  Common  Pleas,  furnishes  an 
illll^tration  of  the  same  general  doctrine. 
In  that  case,  two  objections  taken  to  the 
form  of  the  warrant  were  overruled  by  the 
Court ;  but  a  third  objection,  that  Wilkes 
was  a  member  of  Parliament,  had  its 
eHect,  and  he  was  accordingly  discharged. 
Lord  Camden,  who  at  that  time  presided 
in  the  Court  of  Common  Pleas,  in  giving 
ludgment  expressly  refers  to  the  pas- 
sage in  the  4th  Institute ;  and  he  lays  it 
down  broadly  that  in  every  case  except 
treason,  felony,  and  breach  of  the  peace, 
the  privilege  prevails  ;  in  other  words, 
that  courts  of  law  are  bound  to  suspend 
the  exercise  of  their  jurisdiction  in  every 
case  in  which  a  member  of  Parliament  is 
concerned,  except  in  the  three  cases  of 
treason,  felony,  and  breach  of  the  peace. 

It  may,  therefore,  be  assumed,  without, 
citing  a  multitude  of  other  cases  which 
were  expressly  recognised  by  Lord  Holt 
in  Itrgina  v.  iVz///,  and  which  arc  brought 
down  to  modern  times  by  the  decision  in 
the  case  of  Jolni  Wilkes^  that  the  law 
corresponds  with  the  doctrine  laid  down 
by  Lord  Coke.  Lord  HoU^  in  delivering 
judgment  in  Berjbia  v.  Faty,  very  em- 
phatically expressed  his  opinion  with  re- 
spect to  Parliamentary  privilege  ;  a  cir- 
cumstance the  more  important  because 
his  Lordship  does  not  appear  in  that 
judgment  to  have  been  by  any  means 
favourable  to  such  privilege  as  was  sup- 
posed to  exist  in  that  case  in  favour  of 
members  of  the  House  of  Commons.  His 
language  is.; — 

"  The  privileges  of  the  House  of  Commons 
are  well  known ;  they  are  founded  on  the  law 
of  the  land  ;  and  are  nothing  but  the  law.* 

And  he  continues : — 
"  When  a  matter  of  privilege  comes  in  ques- 
tion in  Westminster  Hall,  the  judges  must  de- 

(a)  14  St.Tr.  849  ;  Salk.  503  ;  2  Raym.  1105. 
There  is  also  a  report  of  "  the  judgments  delivered 
by  the  Lord  Chief  Justice  Holt  in  the  case  of 
Ashhy  v.  White  and  other s^  and  in  the  case  of 
John  Paty  and  others.  Printed  from  original 
MSS.  With  an  introduction."  London  (1887). 
See  Waders  edition  of  Junius's  Letters,  2,  357. 
(6)  Wils.  159. 


termine  it.  We  must  take  notice  of  the  lex 
parliamenti.  Lord  Coke,  in  his  Ist  Institute, 
enumerates  it  as  the  law  of  the  land."(a) 

In  another  case  of  frequent  reference. 
The  Executors  of  Skewis  v.  Chamond,{h) 
the  question  was,  whether  a  member  of 
Parliament  was  privileged  from  an  arrest ; 
and  in  the  discussion  that  took  place  the 
Court  pointed  out  the  principles  tipon 
which  the  privilege  is  eronnded.  The 
Court  considers  the  attenaance  of  a  mem- 
ber of  Parliament  in  his  place  as  of  great  im- 
portance to  the  State ;  for  the  State  has  an 
interest  in  the  due  discharge  of  the  duties 
of  every  member  oLParliament  in  his  place 
in  Parliament ;  and  that  interest  is  para- 
mount to  every  other,  and  only  gives 
way  in  the  three  excepted  cases  of  trea- 
son, felony,  and  breach  of  the  peace.  In 
those  particular  instances  in  which  the 
privilege  is  made  to  yield  to  the  criminal 
law,  it  is  a  choice  of  evils ;  the  law  pro- 
bably considering  that  a  person  who  has 
committed  a  crime  is  not  altogether  a  fit 
person  to  be  the  representative  of  others, 
or,  perhaps,  that  the  State  itself  could  not 
exist  if  crime  were  not  to  be  reached  in 
any  individual.  But  upon  whatever  notion 
the  exception  is  founded,  it  is  certainly 
understood  that  in  those  three  particular 
cases,  and  in  no  others,  the  privilege  gives 
way  to  the  law.  This  subject  was  much 
discussed  in  the  case  of  Holiday  v.  Pitt  (c) 
where  ten  out  of  the  twelve  judges  were 
decidedly  in  favour  of  the  privilege,  and 
considered  that  since  the  statute  of 
William,{d)  there  could  not  be  a  doubt  of 
its  existence.  The  subject  was  also  consi- 
dered in  an  old  case  of  Hodges  v.  Moor,{e) 
where  the  Court  was  of  opinion  that 
the  privilege  existed  in  all  civil  cases.  In 
Hodges  v.  Moor  allusion  was  made  to 
Thorpe's  case,(/)  in  which  it  was  admitted 
that  Parliament,  though  it  did  not  stay  the 
proceedings  of  the  King's  Courts,  privileged 
the  persons  of  its  members ;  and  it  is  well 
known  to  be  the  doctrine  of  the  Courts  of 
Common  Law,  and  acknowledged  as  such 
by  the  writers  on  the  subject,  among  others 
by  Mr.  Tidd,{g)  that  a  capias  on  a  judg- 
ment at  law  cannot  be  had  against  a 
member  of  Parliament.  Upon  these  autho- 
tities,   it  is  submitted  tnat  at  Common 


(a)  2  Raym.  1114. 

(6)  Dyer,  59b. 

(c)  2  Stra.  985  ;  Cas.  temp.  Hardwicke,  28. 

(</)  12  &  13  Will.  8.  c.  3.,  repealed  by 
30  &  31  Vict.  c.  59. 

(e)  Noy,  83 ;  Latch,  48,  100 ;  Prynne's  4th 
Register,  810. 

(/)  1  HatseU,  Pr.  28;  13  Co.  Rep.  68.  See 
Loid.  Denman's  judgment  in  Stockdale  and 
Hansard,  9  A.  and  E.,  dlT. 

(y)  See  Cassidy  v.  Steuart,  2  M.  &  G.  437. 
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Law  the  privilege  is  clear :  that  all  these 
cases,  and  innumerable  others  which  might 
have  been  cited  to  the  same  effect,  es- 
tablish the  proposition  that  there  is  no 
jurisdiction  in  civil  matters  in  any  of  the 
courts  of  law  or  equity  against  a  member 
of  Parliament  so  as  to  enable  a  judge  to 
commit  him ;  and  that  there  is  jurisdic- 
tion in  criminal  matters  in  the  three  cases 
put  of  treason,  felony,  and  breach  of  the 
peace. 

Adverting  next  to  the  mamier  in  which 
the  privilege  has  been  dealt  with  by 
statutes,  it  is  sufficient  to  observe  of  all 
of  them  (1  Jac.  c.  13.,  12  &  13  WiU.  3. 
c.  3, 11  Geo.  2.  c.  24,  and  10  Geo.  3.  c.  50), 
what  the  whole  frame  and  language  of 
their  several  provisions  evidently  show, 
that  they  were  passed  for  the  purpose  not 
of  enlarging  but  restricting  tne  common 
law  privilege ;  and  in  that  light,  indeed, 
the  Court  regarded  them  in  the  case 
already  cited  of  Holiday  v.  Pitt, [a)  and 
further,  that  the  immunicy  from  arrest  of 
persons  entitled  to  the  privilege  of  Par- 
ment  is  distinctly  recognised  and  reserved 
in  every  one  of  them.  The  statutes,  too, 
apply  to  courts  of  equity  as  well  as  to 
courts  of  law ;  for  the  enactments  refer 
indiscriminately  to  suits  and  actions,  and 
speak  of  proceedings  in  courts  of  equity 
and  in  the  Court  of  Chancery  in  such  a 
manner  as  to  prove  that  no  distinction  was 
contemplated  or  supposed  to  exist  between 
legal  and  equitable  proceedings  in  this 
respect.  The  cases  m  equity  upon  the 
subject  are  not  so  numerous  as  at  law. 
But  all  the  books  of  practice  concur  in 
laying  down  the  proposition  that,  in  the 
case  of  a  peer  or  member  of  Parliament, 
the  person  cannot  be  touched.  The  Court, 
however,  has  not  left  the  party  aggrieved 
altogether  without  a  remedy,  but  it  has 
given  him  a  remedv  of  a  different  and 
peculiar  kind:  it  does  not  permit  him 
to  impound,  so  to  speak,  the  person  of  a 
refractory  member  of  Parliament,  but  it 
enables  him  to  compel  obedience  to  the 
decree  of  the  Court  by  means  of  a  seques- 
tration. 

The  high  authority  of  Chief  Baron 
Gilbert  distinctly  recognises  this  doctrine 
in  his  Forum  Bomanorufn,(h)  where  he 
states  the  practice  as  applicable  to  a  peer 
and  member  of  Parliament  to  be  by  se- 

gnestration.  The  general  orders  of  this 
lourt  make  some  curious  distinctions 
upon  the  subject  of  hearing  the  person 
serving  the  process  of  this  Court :  how  far 
the  contempt  is  sufficiently  evidenced  by 
one  witness,  in  what  cases  the  evidence  of 
two  is  required,  and  other  similar  quee- 


(a)  2  Stra.  985. 
W  67.  , 


tions  which  Gilbert  discusses  elaborate- 
ly(a) :  and  in  the  course  of  his  discussion  he 
puts  the  case  of  a  peer  abusing  (which  is  a 
very  high  contempt  of  his  Court)  the  offi- 
cer who  serves  its  process ;  and  in  that  par- 
ticular instance  he  says  the  peer  cannot  be 
committed.  The  words  of  Gilbert  which 
are  general  and  may  apply  either  to  oppro- 
brious language  or  to  personal  violence, 
are  as  follows : — 

"  But  a  nobleman  or  peer  of  this  realm  may 
abuse  the  party  who  serves  the  process  upon 
hint  toties  quotitSf  for  his  person  being  sacred, 
the  Court  cannot  come  at  him  as  they  do  in  the 
case  of  a  commoner,  quod  est  durum" 

If  that,  however,  be  the  law,  the  hard  • 
ship  cannot  affect  the  question.  In 
another  passage,  putting  the  case  of  a 
breach  of  decree,  ne  says,  that  for  break- 
ing a  decree,  or  non-appearance,  or  want 
of  an  answer,  you  may  sequester  the 
real  and  personal  estate  of  the  party,  as 
is  used  and  practised  where  the  defendant 
is  a  peer  of  this  realm;  but  shall  not 
arrest  or  imprison  the  body  of  any  of  the 
knights,  citizens,  or  burgesses,  or  other 
privileged  persons,  during  the  continuance 
of  privilege  of  Parliament. 

In  the  older  Chancery  Reports,  there 
are  a  few  authorities,  not  perhaps  very 
explicit,  but  still  amounting  to  a  recogni- 
tion of  the  rule  in  equity  ;  that  the  person 
of  a  member  of  Parliament  cannot  be 
touched,  except  in  treason,  felony,  and 
breach  of  the  peace.  Of  these  one  of  the 
earliest  is  an  anonymous  case  in  the  year 
1676,(6)  which  lays  it  down  broadly  that 
the  widows  of  peers  are  exempt  from 
arrest.  The  inference  is  that  as  tney  were 
exempt,  their  husbands  must  have  been 
exempt  likewise.  The  marginal  note  of 
Pary  v.  Juxon,{c)  a  case  in  the  year  1669, 
states  that  a  member  of  Convocation  had 
the  same  privilege  as  a  member  of  Parlia- 
ment, without  specifying  what  that  was  ; 
an  acknowledgment,  however,  that  there 
was  some  privilege  enjoyed  by  the  latter. 
In  the  year  1666(d)  a  motion  was  made  before 
Lord  Keeper  Bridgman  against  a  member 
of  Parliament  for  an  injunction  for  want 
of  an  answer  :  the  injunction  was  granted, 
but  the  Court  ordered  that  an  attachment 
should  not  be  entered  against  the  defen- 
dant, he  being  a  member  of  Parliament. 
In  the  year  1685(e)  it  was  laid  down, 
that  the  Court  will  not  proceed  against 
a  member  that  has  privilege  of  Parlia- 
ment, yet  if  he  sue  at  law  the  Court  will 
enjoin  him  until  he  answer.    These  cases 

(a)  Forum  Eom,  2\2, 
ibi)  Ch.  Cas.  224. 
(c)  8  Ch.  Rep.  88. 
id)  „        „        21. 
(e)  Anon.  1  Vem.  329. 
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establish  the  proposition  that,  as  against 
a  member  of  Parliament,  the  old  practice 
of  the  Court  was  never  to  issue  any  pro- 
cess which  touched  the  person. 

The  next  is  a  case  frequently  referred  to. 
Eyre  v.  The  Countess  of  Shaftshnrij,{a)  in 
which  a  sequestration  was  issued  agiiinst 
the  Countess  of  Sluiffshunj.  The  olience 
of  that  lady  was  of  a  much  higher  nature 
than  tlie  otfence  of  Mr.  WdU<h-)j.  Mr. 
Wt'lhsUij  it  may  be  assumed,  is  in  a  situa- 
tion to  put  himself  rertas  in  curii,  by 
restoring  his  daughter  to  the  Court ;  and 
when  he  has  restored  her,  ho  will  have 
cleansed  his  contempt,  and  will  be  no 
longer  considered  a  tit  object  of  punish- 
ment. But  the  Countess  of  Shaftshury 
never  could  restore  the  parties  to  their 
original  condition.  She  had  committed 
one  of  the  gravest  offences  which  a  person 
can  commit  against  a  court  of  equity. 
iShe  had  actually  married,  or  connived  at, 
or  assisted  in,  or  ])rocured  the  marriage  of 
a  ward  of  Court.  She  was,  therefore,  in 
a  situation  infinitely  more  penal,  so  to 
speak,  than  Mr.  Welltsley;  because,  what- 
ever submission  she  might  make,  she  was 
no  longer  capable  of  undoing  the  mischief 
she  had  done.  Yet  even  in  that  state  of 
circumstances,  the  Court  did  not  commit 
her,  but  was  satisfied  with  merely  issuing 
a  secjuestration.  Recourse  was  had  to  the 
C(nnmon  and  ordinary  mode  of  proceeding 
against  a  peer,  that  of  sequestrating  the 
property,  sequestrating  it  of  course  as  a 
punishment  only,  for  there  was  nothing 
further  for  the'  Countess  to  do.  The 
sequestration  could  not  possibly  be  used 
there,  as  it  might  be  used  most  benefi- 
cially in  the  present  instance,  in  order  to 
prevent  a  mischief,  and  to  restore  the 
parties  to  the  situation  in  which  they 
were  before  the  particular  oflence  was 
committed.  The  object,  therefore,  was 
simply  punishment;  and  although  there 
was  every  motive  for  punishing  Lady 
Sh((ffnhnry  with  the  utmost  severity,  that 
the  example  might  strike  terror  into  the 
minds  of  others,  and  deter  them  from  the 
commission  of  a  similar  offence,  the  Court 
never  attempted  to  commit  her  person, 
but  contented  itself  with  sequestrating  her 
property.  That  case  is  reported  by  Chief 
Baron  "Gilhert,  as  well  as  by  Pccrc  Wll- 
Hums,  and  the  reports  differ  in  no  essential 
respect,  except  as  to  the  case  of  Anneslcy 
V.  Anneshy  to  which  they  both  refer. 
From  the  statement  of  Peere  Williuina 
the  inference  would  be,  that  Lord  Annesley 
was  committed  ;  but  from  GUherVs  report 
it  is  plain  that  the  fact  was  otherwise,  and 
that  the  Court  had  only  recourse  to  its 
usual  proceeding  of  a  sequestration ;  and 
there  also  it  must  have  been  inflicted  in  the 

(a)  2  P.  Wms.  102 ;  GUb.  Eq.  Rep.  172. 


way  of  punishment.  It  may  be  remarked, 
too,  that  Lord  Macclesfield ^  who  decided 
Lady  Shaftshury's  case,  was  a  judge  on  all 
occasions  disposed  not  only  to  exercise 
his  jurisdiction,  but  to  carry  it  to  ita 
utmost  verge;  for  he  conceived  that  the 
jurisdiction  was  most  salutory,  and  that 
its  usefulness  was  only  to  be  proved  by 
his  exercising  it  rigorously  and  effec- 
tively. 

The  proceedings  in  ex  parte  Hopkins{a) 
were  subsequent  to  Lady  Shafishury's  case^ 
and  after  Lord  Macclesjleld  had  presided  in 
this  Court  for  a  considerable  period.  In 
that  case  a  merchant  had  left  his  fortune, 
which  was  considerable,  to  two  nieces 
whom  he  had  brought  up  in  his  house, 
and  he  appointed  certain  persons  to  be 
his  executors.  The  nieces  were  living 
with  one  of  the  executors,  a  relation  of 
the  name  of  Hophins,  and  the  father,  who 
was  a  very  poor  man,  and  who  probably 
thought  his  paternal  power  might  in  that 
instance  be  very  usefully  exerted  for  the 
purpose  of  getting  a  sum  of  money  to  in- 
duce him  to  suspend  it,  became,  or  repre- 
sented that  he  was  anxious  to  obtain  pos- 
session of  his  children,  and  to  remove 
them  from  the  executor,  in  whose  custody 
they  were.  Lord  Macclesfield  felt  very 
great  doubt  whether  he  could  entertain 
the  question  upon  petition  ;  but  he  so  far 
acknowledged  the  paternal  power  as  to 
say,  and  it  is  with  that  view  the  case  ia 
referred  to,  that  the  father  was  justified  in 
taking  his  daughters  how  he  could,  having 
an  undoubted  right  to  the  guardianship  of 
them,  provided  he  did  not  commit  an 
actual  breach  of  the  peace  in  such  an 
attempt.  It  may,  perhaps,  be  said  that 
in  the  present  case  a  breach  of  the  peace 
was  committed ;  but  after  the  opinion  inti- 
mated by  the  Court  that  the  exception 
with  respect  to  privilege,  as  laid  down  by 
Lord  CokCf  has  reference  only  to  such 
breaches  of  the  peace  as  may  become  the 
subject  of  legal  proceedings  before  a  tri- 
bunal which  can  regularly  take  cognisance 
of  them,  it  is  needless  to  pursue  that  topic 
farther.  A  fourth  head  of  argument  might 
have  been  found  in  the  decisions  of  the 
House  of  Commons  itself  upon  questions 
where  its  own  privileges  have  been  con- 
cerned, and  as  to  which  it  has  always 
reserved  to  itself  a  right  to  judge ;  but 
after  the  recent  resolution  of  the  com- 
mittee in  this  very  case  it  becomes  un- 
necessary to  enter  upon  that  discussion. 

The  Lord  Chancellor  (6) :  If  a  court  of 
law  or  of  equity  upon  due  deliberation 
entertains  an  opinion  that  a  member  of 
either  House  of  Parliament  lias  privilege 
of  Parliament  that  Court  is,  in  my  judg- 


(a)  8  P.  Wms^  152. 
lb)  Lord  Brougham. 
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meut,  bonnd  to  give  him  the  benefit  of  his 
privilege,  and  to  give  it  him  with  all  its 
incidents,  even  although  the  House  to 
which  he  belongs  abanaons  it  as  a  claim 
of  right ;  for  a  conrt  knows  nothing  judi- 
cially of  what  takes  place  in  Parliament 
till  what  is  there  done  becomes  an  Act  of 
the  Legislature. 

JBeames :  The  only  other  point  to  be  ad- 
verted to  relates  to  the  contempt  itself. 
Considering  the  subject  in  the  abstract, 
and  laying  the  particular  facts  entirely 
out  of  view  the  first  observation  is  that 
the  Court  makes  no  distinction  between 
civil  contempts,  if  I  may  so  express  my- 
self, and  criminal  contempts.  The  Court 
makes  a  considerable  distinction  betvreen 
what  are,  in  its  own  language,  termed 
aggravated  contempts,  and  those  not  of  an 
aggravated  description.  In  the  case  of  a 
party  setting  the  power  of  the  Court  at 
defiance,  and  refusing  to  do  an  act  of 
justice,  which  he  has  been  required  to  do 
to  his  opponent,  which  is  an  aggravated 
contempt,  the  Court  has  gone  a  great 
length.  Even  in  the  time  of  Lord  Bacon, 
as  the  orders  show,  the  Court  has  put  the 
party  so  acting  into  strict  confinement. (a) 
And  there  is  a  case  in  Tothill  where  that 
confinement  appears  to  have  been  of  a  very 
severe  nature.(&) 

Nothing,  however,  can  be  found  in  the 
orders  of  the  Court  to  justify  a  distinction 
between  civil  and  criminal  contempts. 
Lideed,  the  very  exposition  which  to-day 
has  been  given  of  tne  rule,  as  laid  down 
by  Lord  Coke,  would  render  it  impossible, 
consistently  with  that  doctrine,  to  make 
any  difference  between  them,  or  to  hold 
'•thai  without  the  intervention  of  a  jury, 
without  that  fair  mode  of  trial  which  a 
person  charged  in  a  criminal  sense  is 
legally  entitled  to,  a  party,  possibly  a 
very  poor  and  helpless  individual,  may  be 
exposed  to  a  contest  single-handed  against 
all  the  powers  of  the  Great  Seal.  The 
only  distinction  taken  has  been  between 
simple  disobedience  and  disobedience  of 
an  aggravated  kind:  and  the  Court  at- 
taches terms  and  a  penalty  to  the  latter 
which  it  does  not  do  to  the  former ;  but 
the  object  in  every  case  is  the  same,  to 
effect  a  compliance  with  the  orders  of  the 
Court,  and  when  that  object  has  been 
attained,  on  payment  of  costs,  and  sub- 
mitting himself  to  the  power  of  the  Court, 
the  party  is  generally  set  at  liberty.  This 
is  illustrated  by  the  course  adopted  in  the 
instance  of  a  person  marrying  a  ward  of 
Court.    The  officer  is  there  sent  to  take 

(a)  Beame8*8  Orders  in  Chancery,  34,  38. 

(6)  The  reference  may  be  to  Millward  contra 
Weldon,  Tothill's  Traosactiotis,  101,  or  Barker 
contra  Shepheard,  Tothill,  102. 


the  party  into  custody ;  the  party  is  com- 
mitted ;  but  the  moment  the  settlement  is 
signed  he  is  at  liberty  on  paying  the  costs. 
The  Court,  therefore,  uses  the  power  of 
committing  for  a  contempt  not  as  a  means 
of  punishing  a  criminal  act,  but  only  for 
the  purpose,  of  enforcing  obedience  to  its 
rules,  orders,  and  decrees. 

The  LoKD  CHA.NCELL0B(a) :  I  am  exceed- 
ingly well  pleased  that  I  took  the  course 
which  T  saw  fit  to  take,  and  which  I 
thought  the  interests  of  justice  prescribed, 
without  any  deviation  from  the  strictest 
rules  in  force  here,  as  well  as  in  all  other 
Courts,  with  respect  to  the  hearing  of 
counsel.  In  conformity  with  those  roles 
I  suffered  Mr.  Beames  to  address  the 
Court  as  amicus  curice,  upon  a  question  so 
grave  in  itself  and  so  nearly  touching  the 
liberty  of  the  subject.  This  practice  has 
been  frequently  adopted  in  matters  re- 
sembling the  subject  of  the  present  dis- 
cussion. It  is  not  unusual  in  the  Court  of 
King's  Bench,  which,  in  the  exercise  of 
its  high  criminal  jurisdiction,  is  wont  to 
let  in  the  light  to  be  obtained  from  such 
arguments,  that  a  failure  of  justice  may 
be  prevented. 

I  am  the  better  satisfied  with  having 
taken  that  course  in  this  case,  because 
Mr.  Beames  has,  in  an  exemplary  manner, 
abstained  from  abusing  the  indulgence 
which  I  gave  him.  He  nas  confined  him- 
self most  rigidly  to  the  question  which  he 
endeavoured  to  illustrate;  he  has  ab- 
stained from  all  that  did  not  come  strictly 
within  the  scope  of  that  permission ;  he 
has  stated  the  argument  with  his  usual 
distinctness  and  acuteness,  and  with  very 
great  succinctness  indeed,  considering  the 
extent  of  the  field  over  which  he  had  to 
travel,  and  the  variety  of  learning  more 
or  less  bearing  on  the  subject  which  he 
must  have  gone  through  in  his  own  re- 
searches. ]^  a  word,  he  has  exercised  the 
delicate  office  of  amicus  curtoe  with  great 
correctness  and  precision. 

If,  upon  hearing  Mr.  Beames  1  had 
found  that  he  threw  any  new  light  upon 
the  question,  which  may  now  be  said  to 
be  under  consideration  after  a  fortnight's 
discussion  elsewhere  as  well  as  here;  if 
he  had  imported  into  the  consideration  of 
it  any  fresh  authorities  or  any  hitherto 
uncited  cases,  I  should  undoubtedly  have 
paused  to  give  the  party,  on  whose  behalf 
substantially  he  has  addressed  me,  the  bene- 
fit even  of  possibilities  and  doubts.  But  it 
is  no  disparagement  of  Mr.  Beames'  learn- 
ing or  industry,  to  say  that  he  has  failed  to 
brmg  novelty  into  a  discussion  of  so  long 
standing  that  it  may  well  be  termed  vesata, 
that  he  has  failed  to  add  anything  new,  only 


(a)  Lord  Brougham. 
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bociiuse  such  an  addition  would  inovil- 
al)ly  huve  been  depurtinj^  from  the  matter 
which  was  api)ro{)riato  to  the  discussion  ; 
only  l^ecause  it  had  been  exhausted  by  his 

Eredecessors,  and  because  no  man  could 
opo  to  be  original  in  it  without  also 
bein^  erroneous.  Therefore,  although 
leaning,  as  1  ought  to  do,  towards  the 
gentleman  on  whose  behalf  it  has  been 
attempted  to  raise  a  doubt,  I  yet  feel  no 
obligation  on  my  part  to  delay  the  ex- 
pression of  my  opinion  upon  the  legal  and 
constitutional  point  now  made. 

The  old  authorities  upon  the  subject  of 
parliamentary  privilege  are  to  be  taken 
with  very  ample  allowance,  for  they  all 
refer  to  times,  and  exist  in  circumstances, 
wherein  the  claim  of  privilege  by  mem- 
bers of  Parliament  was  infinitely  larger 
than  anything  upon  which  both  Houses 
now  are  content  to  rest.  One  can  hardly 
open  a  book  under  the  head  of  parliamen- 
tary privilege  without  being  satisfied  of 
the  truth  of  this  proposition.  In  the  very 
volume  of  Peere  Williams,  from  which  the 
Shaftshury  case  has  been  quoted,  it  is  laid 
down  in  Lord  CliffonVs  ca8e(fi)  that  the 
first  process  against  a  peer  of  the  realm, 
or  against  a  person  having  privilege  of  the 
lower  House  as  a  knight  of  the  shire,  or 
as  a  citizen  or  burgess,  is  sequestration. 
But  in  another  case(/>)  in  the  same  book, 
without  a  name  and  equally  without  au- 
thority in  these  days,  it  is  stated  that  the 
same  exception  extends  to  the  menial  ser- 
vants of  peers ;  and  that  the  first  process 
in  their  case  also  for  contempt  of  court 
(for  no  exception  is  made)  is  not  by 
arrest  of  the  body,  but  by  sequestration. 
This,  too,  was  so  ruled  after  the  statute  of 
William{c)  in  restraint  of  privilege;  and 
the  right  must  indeed  have  eiisted  after 
that  Act,  if  the  privilege  ever  existed  in 
those  menial  servants,  just  as  it  did  before 
the  Act ;  for  the  statute  saves  the  rights 
of  all  persons  then  having  privilege,  and 
makes  no  difference  in  its  enactments 
between  the  case  of  the  master  and  that 
of  the  servant,  (d) 

To  bring  authorities  either  from  the 
records  of  Parliament,  or  indeed  from  the 
records  of  courts  in  times  when  privilege 
was  so  much  larger  than  is  now  con- 
tended, or  even  thought  of  by  the  stoutest 
champion  of  parliamentary  rights, — so 
such  more  extcensive  that  it  might  be 
said  to  be  a  different,  rather  than  the 
same  claim,— is  manifestly  of  no  use  in 
disposing  of  the  practical  question  now 
before  us.    But,  if  anyone  wishes  to  see 

{a\  2  P.  Wms.  885. 

(6)  Anon.  1  P.  Wm.  585. 

(c)  12  &  18  Wil.  3.  c.  8. 

(d)  See  10  Geo.  8.  c.  50. 


how  far  the  pretensions  of  the  Houses  of 
Parliament  have  formerly  been  carried, 
to  know  how  incumbent  it  is  upon  the 
courts  of  law  to  defend  their  high  and 
sacred  duty  of  guarding  the  lives,  the 
liberties,  and  the  properties  of  the  subject, 
and  protecting  the  respectability,  and  the 
very  existence  of  the  Houses  of  Parlia- 
ment themselves,  against  wild  and  ex- 
travagant, and  groundless,  and  incon- 
sistent notions  of  privilege,  it  would  bo 
sufficient  to  refer,  not  to  the  times  of  the 
Plantagenets,  of  the  Tudors,  or  of  the 
Stuarts,  the  records  of  which  aboimd  in 
extravagant  dicta  of  the  Courts,  and  yet 
more  extravagant  pretensions  of  the  two 
Houses,  but  to  a  much  later  and  more 
rational  period  of  parliamentary  history, 
to  the  days  of  the  family  under  whom, 
happily,  all  classes  in  these  realms  have 
so  long  enjoyed,  each  in  its  sphere,  the 
rights  of  free  men.  (a) 

In  the  year  1759  an  action  of  trespass 
for  breaking  and  entering  a  fishery  was 
tried  in  the  House  of  Commons,  to  the 
lasting  opprobrium  of  Parliamentary  pri- 
vilege, to  the  scandal  and  disgrace  of  the 
House  of  Parliament  that  tried  it,  and  to 
the  astonishment  and  alarm  of  all  eood 
men,  whether  lawyers  or  laymen.  Admi- 
ral Griffin  made  complaint  to  the  House 
whereof  he  was  a  member,  that  three  men, 
whose  names  were  stated,  had  broken  into 
and  entered  his  fishery  near  Plymouth, 
had  taken  the   fish   therefrom,  and  de- 


(a)  Compare  the  remarks  of  Hatsell  1,  218, 
"  The  same  illegal  authority  continued  to 
be  exercised  for  nearly  a  century  after  the 
Revolution,  though  in  a  different  form ;  during 
the  Long  Parliament,  the  Commons  had  ex- 
tended the  despotic  power  which  they  possessed 
in  public  matters  to  their  own  private  aiburs ; 
and  whoever  will  examine  the  journals  of  that 
period  will  find  that  in  effect  they  claimed  an 
absolute  exemption  from  all  process  of  law  for 
their  persons,  their  properties,  their  servants, 
and  their  tenanU^.  This  power  was  exercised 
sometimes  by  issuing  mandates  to  the  judges, 
and  sometimes  by  taking  the  law  into  their  own 
hands,  and,  under  pretence  of  breach  of  privi- 
lege, committing  to  prison  all  who  asserted 
against  them  any  right,  or  complained  of  any 
wrong.  After  the  Revolution,  the  latter  course 
of  proceeding  appears  alone  to  have  been  re* 
sorted  to,  and  the  journals,  from  that  period  till 
the  year  1768,  are  full  of  cases,  to  the  number 
of  several  hundreds,  in  which  the  Hoose  of 
Commons  entertained  complaints  of  breach  of 
privilege  by  members  in  respect  of  matters 
having  no  part  or  connexion  with  their  pnblic 
character.  The  following  are  a  few  of  the  in- 
stances in  which  complaints  were  referred  to  a 
committee  of  privilege  :  bringing  actions  against 
them  ;  proceeding  in  Chancery  against  them;  de- 
livering declarations  in  ^ectment ;  driving  away 
their  cattle ;  digging  ihixt  coals ;  cutting  their 
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Btroyed  the  nets  tlierein(a) ;  and  the  House 
forthwith,  instead  of  indignantly  and  in 
mockery  of  such  a  pretension,  dismissing 
the  charge  and  censuring  him  who  made 
it,  ordered  the  defendants  in  the  trespass, 
for  BO  they  must  be  called,  to  be  com- 
mitted into  the  custody  of  the  Serjeant- 
at-arms.  They  were  committed  into  that 
custody  accordinghr ;  they  were  brought 
to  the  bar  of  tlio  House  of  Commons,  and 
there,  on  their  knees,  they  confessed  their 
fault ;  they  promised  never  again  to 
offend  the  Admiral  by  interfering  with 
his  alleged  right  of  fishery ;  and  upon 
this  confession  and  promise  they  were 
discharged  on  paying  their  fees.  So  that 
by  way  of  privilege,  a  trespasB  was  actu- 
ally tried  by  the  plaintiff  himself  sitting 
in  judgment  against  his  adversarjr,  the 
defendant,  and  the  judge  (for  in  this  case 
the  House  and  the  complaining  party 
must  be  considered  as  identical)  was 
pleased  to  decide  in  his  favour.(6) 

This  is  enough  to  warn  courts  of  justice 
how  they  accede  to  claims  of  privilege  the 
instant  they  hear  that  once  magical  word 
pronounced.  Even  in  the  event  of  the 
House  of  Parliament,  by  their  Com- 
mittee's report  and  by  their  votes,  having 
decided  in  favcur  of  bo  monstrous  a  pre- 
tension, I  should  still  have  deemed  it  my 
duty,  if  the  facts  of  the  case  authorised 
me,  to  act  as  I  am  now  prepared  to  act, 

woods;  breaking  down  their  fences  ;  ploughing 
up  their  lands  ;  killing  their  rabbits  ;  fishmg  in 
their  ponds  ;  breaking  open  their  gates,  and 
driving  over  their  fields ;  distraining  upon  their 
lands  ;  taking  goods  which  they  had  previously 
distrained  ;  erecting  buildings  on  their  wastes  ; 
distraining  upon  their  tenants ;  and  arresting  or 
suing  their  servants.  In  the  greater  number 
of  these  cases,  questions  of  private  right  were  in 
controversy  which  ought  to  have  been  tried  at 
law,  and  with  which  privilege  had  nothing  what- 
ever to  do.  Yet  under  this  colour,  they  were 
brought  under  the  jurisdiction  of  the  House,  and 
the  parties  complained  of  were  frequently 
ordered  into  custody  without  being  heard  in 
their  defence.  The  consequence  may  easily  be 
imagined.  In  general  the  unfortunate  indi- 
viduals abandoned  their  claims,  and  made 
satisfaction  to  the  members }  in  others,  when 
they  were  more  obstinate,  they  were  usually 
committed  to  prison."  Letter  to  Lord  Langdale 
by  T.  Pemberton  (afterwards  Lord  Kingsdown) 
86.  See  also  Jonius's  Letters  (Wade's  edi- 
tion), 1,  833,  346. 

(a)  See  as  to  this  case,  23  Commons'  Journal, 
898,  remarka  of  Lord  Denman,  C.J.,  in  Stock' 
dale  V.  Bansard,  9  A.  &  £.,  p.  116,  and  Little- 
dale,  J.,  at  p.  162. 

(6)  Commons*  Joomals,  28,  pp.  489,  550. 
Further  instances  are  cited  in  Brougham's  argu- 
ment in  Burdett  v.  ColmaUf  5  Dow.  p.  179,  and 
in  a  note  to  the  argument  in  Stockdaie  v.  Ban- 
sard,  9  A.  &  £.  12. 


or  rather  to  continue  acting.  If,  instead 
of  justly,  temperately,  and  wisely  aban- 
doning this  monstrous  claim,  I  had  found 
an  unanimous  resolution  of  the  House  in 
its  favour,  I  should  still  (and  it  was  this 
which  made  me  interpose  to  assure  the 
counsel  that  I  needed  not  the  resolution 
of  the  House  of  Commons  in  favour  of  the 
Court  of  Chancery)— I  should  still  have 
steadily  pursued  my  own  course,  and  per- 
sisted m  acting  according  to  what  I  knew 
to  be  the  law.  (a) 

Having  disposed,  generally  speaking,  of 
tho  authorities  of  those  early  days  by  these 
observations,  I  must,  however,  remark 
further  that  I  can  find  no  cases  in  the 
books  to  justify  the  assertion  of  the  pri- 
vilege now  made.  I  speak  not  of  the 
records  of  Parliament,  but  confine  my  pro- 
position to  judicial  authority.  This  dis- 
tinction I  feel  myself,  after  mature  delibe- 
ration, authorised  and  bound  to  take.  For 
let  not  any  one  imagine  that  when  I  at 
once  and  without  argument  ordered  Mr. 
Wellesley  to  be  committed  to  the  Fleet, 
well  knowing  at  the  time  that  he  was  a 
member  of  the  House  of  Commons,  I  was 
taken  unprepared,  or  expressed  a  rash  or 
unadvised  opinion.  The  case  was  familiar 
to  my  mind.  I  had  seen  it  in  every  form 
I  had  heard  it  discussed  in  every  shape 
I  had  seen  it  in  the  Court  of  Parliament  j 
I  had  encountered  it  in  the  courts  of  law'. 
In  all  those  courts  I  had  borne  a  share  in 
the  discussion,  having  myself  argued  the 
greatest  of  all  the  csse&(b)  when  it  came 
by  wi-it  of  error  from  the  Courts  of  King's 
Bench  and  Exchequer  Chamber  before  the 
highest  judicature  of  the  realm,  the  House 
of  Lords,  sitting  as  a  court  of  law.  The 
result  of  that  deliberation  and  attention 
has  been  confirmed  in  my  mind  by  mere 
recent  inquiry,  and  by  again  going  over 
the  ground  I  had  so  often  previously 
trodden,  and  the  conclusion  I  have  come 
to  ifl,  that  there  is  no  ground  whatever  to 
maintain  the  claim  of  privilege  now  set 
up. 

To  those  who  argue  on  the  other  side,  I 
at  onc^  make  a  present  of  almost  all  that 
Mr.  Beames  urged  this  morning  as  to  com- 
mitments for  refusing  to  put  in  an  answer, 


(a)  SeeremarkaofCockbum,  C.J.,  inOiw/oio 
and  W/uUle^s  case,L.R.9  Q.B.  p.  225,  and  Den- 
man, C.J.,  m  Stockdaie  v.  Bansard,  9  A.  &  E., 
p.  142.  "  I  declare  for  myself  that  I  will  never  be 
bound  by  any  determination  of  the  House  of 
Commons  against  bringing  an  action  at  Com- 
mon Law  for  a  false  or  double  return ;  and  an 
injured  party  may  proceed  in  Westminster  Hall 
notwithstanding  any  order  of  the  House." 
Willes,  C.J.,  in  Wynne  t.  Middleton,  1  Wils. 

X2c. 

(6)  BurdeH  v.  Abbot,  14  East,  1 :  Burdett  v. 
Colman,  5  DowL  65. 
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for  rcfnsini;  to  pay  money  ordered  to  be 
])ai(l,  for  resist! iiLi;  a  decree  to  perforin  any 
specitic  act,  for  cutting  down  timber,  ((0 
or  doing  any  other  act  in  the  face  of  an 
injunction  and  in  the  face  of  any  other 
order  of  this  Court.  The  breach  of  any 
order,  substantially  of  a  civil  description, 
and  in  a  civil  matter,  that  is,  a  matter 
touching  the  riglits  of  real  or  personal 
property,  will  not  entitle  this  Court,  the 
Court  of  King's  Bench,  the  Common 
Bench,  the  Exchequer  of  the  King,  nay, 
not  even  the  House  of  Lords  itself,  judg- 
ing in  the  last  resort,  to  attach  the  person 
oflhe  i^arty  having  privilege  of  Parliament 
and  disobeying  such  an  order. 

I  leave  for  further  observation  that  in- 
genious and  acuto  part  of  Mr.  Bcumcs's 
argument  where  he  takes  the  ground  of 
denying  the  distinction  between  a  civil 
and  a  criminal  contempt,  the  only  part  of 
his  argument  in  which  I  think  he  may  be 
said  to  have  thrown  any  now  light  upon  the 
subject.  I  had,  however,  previously  con- 
Bidored  the  question  in  this  point  of 
view.  I  had  frequently  heard  it  discussed 
in  the  course  of  the  former  controversies, 
and  it  was  therefore  not  presented  to 
my  mind  in  this  light  for  the  first  time. 

Accordingly,  the  ground  on  which  I  rest 
my  denial  of  parliamentary  privilege  in 
the  present  case  is  not  that  taken  by  my 
Lord  Colce  ;  and  by  the  oft-times  repeated 
resolutions  of  the  House  of  Commons,  the 
proposition  which    makes  the    exception, 
but  confines   it    to  treason,    felony,    and 
surety  of  the  peace,  and  maintains  pri- 
vilege in  every  other  case.  I  have  already, 
in  the  course  of  the  argument,  stated  one 
reason  why  I  cannot  so  restrict  the  pri- 
vilege, why,  I  draw  my  line  in  another 
direction,  or  higher  up  on  the  scale.     If 
the  only  ground  of  commitment  by  a  court 
of  competent  jurisdiction  to  try  the  case 
was  that  a  breaoh  of  the  peace  had  been 
committed ;  the  breach  of  the  peace  not 
being  the  main  offence,  but  only  incidental 
to  it,  and  accidentally  mixed  up  with  it — 
if  that  were   the  only  ground,  no   court 
could  commit  for  a  contempt  unaccom- 
panied by  a  breach  of  the  peace,  however 
aggravated  the  criminality  of  that  con- 
tempt might  have  been.     And   a  second 
consequence  would  also  follow,  that  this 
or  any  other  Court  which  had  not  juris- 
diction of  a  breach  of  the  peace  could  not 


commit  at  all.  A  justice  of  the  peace 
could  commit,  the  Court  of  King's  Bench 
could  commit ;  but  the  Court  of  Chancery, 
the  Common  Bench,  or  the  Exchequer 
could  not  commit,  because  they  have  no 
jurisdiction,  no  cognisance  of  the  peace. 

There  are,  however,  many  offences,  and 
this  is  the  other  ground  of  my  denying 
that  to  be  the  right  distinction,  offences 
for  which  no  man  can  doubt  the  right  of 
the  Courts  of  Common  Pleas,  of  Ex- 
chequer, and  of  Chancery,  to  commit ; 
ortences  for  which  till  now  their  right  to 
commit  has  never  been  disputed ;  offences 
involving  no  breach  of  the  peace,  and  for 
which,  by  every  day's  practice,  parties  are 
committed  by  those  courts,  and  by  the 
Court  of  the  King's  Bench,  not  sitting  as 
a  criminal  court. 

If  the  line  is  to  be  assumed  which  has 
been  drawn  by  Lord  Coke  in  the  1st 
InstitQte,(a)  and  followed  by  the  Houses  of 
Parliament  without,  as  it  appears  to  me, 
duly  weighing  the  subject-matter,  will  it 
be  said  that  a  member  of  Parliament  can 
commit  perjury  without  punishment? 
That  is  no  treason,  or  felony,  or  breach  of 
the  peace  ;  it  is  not  even  such  an  offence 
as  for  which  you  can  have  **  surety  of  the 
peace,"  the  expression  used  in  some  of 
the  parliamentary  resolutions. 

It  may  be  said,  indeed,  that  a  member 
of  Parliament  is  liable  to  an  indictment 
for  perjury  in  any  court  that  has  com- 
petent jurisdiction,  and  will  on  conviction 
be  punished  in  his  person  by  imprison- 
ment.   But  upon  this  two  material  obser- 
vations  arise :     First,   if   breach  of   the 
peace,  treason,  and  felony  alone  give  to 
any  court  a  right  to  take  the  body  of  a 
person   having    privilege  of  Parliament, 
where  is  that  qualification  of  Lord  Coke's 
rule,  or  of  the  resolutions  of  the  Com- 
mons, to  be  found  which  entitles  a'court 
after    trial   and    conviction  to  touch  the 
person  of  the  privileged  man  P   Prom  tlie 
beginning  to  the  end  of  the  parliamentary 
discussions    on  the  subject  there  is  no 
distinction  taken  between  mesne  process 
and  the  execution  of  a  sentence.   And  yet, 
if  the  limit  of  the  rule  of  privilege  is  to  be 
taken  from  the  text  of  Lord  Ooike,  or  from 
the  resolutions  of  the  Houses  of  Parliament, 
no  member  of  Parliament  could  be  impri- 
soned even  upon  a  conviction  for  perjury  by 
virtue  of  a  judicial  sentence  legally  pro- 
nounced.     But    the    second    observation 
renders    the    accuracy    of   the    first  im- 
material.   What  shall  be  said  of  a  crime 
nearly  equal  to  perjury  as  to  its  effects 


(a)  *'  In   Shirley  v.  Earl  Ferrers,  Lincoln's 
Inn  Hall,  July  15,  1831,  the  Lord  Chancellor 

affirmed  an    order  by   which  it  was  directed  ^^_       ^      _  _  t-^^j^j    ^   «-  -« ^^ 

that  a  sequestration  should  issue  agamst  the  ^  defeating  the  ends  of  justice,  a  crime 

defendant  Earl  Ferrers  for  cuttmR  down  timber  _.•  v      xu^„^i.    ^^t   in   a  tfinhnirAl  sftiiRA 


defendant 

in  breach  of  an  injunction,  and  that  an  agent  ot 
his  Lordship,  who  had  been  a  party  to  the  same 
contempt,  should  be  remitted  to  the  Fleet."  Note, 
p.  662,  2  UusB.  and  My. 


which,  though  not  in  a  technical  sense 
equal,  is  yet  in  all  other  respects  the  same 


(a)  4  Idsi.  : 
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with  perjury,  I  mean  prevarication  upon 
oathP  If  the  prevarication  amounts  to 
all  that  moral  perjury  can  reach  either 
in  mischief  or  in  gpiilt;  if  a  man  has 
twenty  times  over  in  his  cross-examina- 
tion told  a  falsehood,  and  his  next  breath 
has  operated  his  own  conviction  of  that 
falsehood,  unless  it  be  upon  a  point 
material  to  the  issue  to  be  tried,  it  is  not 
perjury  in  law.  What  do  the  courts  when 
that  foul  crime  is  committed  in  their 
face  ?  They  do  not  order  the  party  to  be 
indict-ed  for  peritlry,  as  he  would  be  if  he 
had  sworn  falsely  to  a  thing  material  to 
the  issue,  because  they  know  that  be  must 
then  escape  upon  a  trial ;  but  they  order 
him  to  stand  committed  for  his  prevarica- 
tion. In  what  form,  and  under  what 
name  P  For  a  contempt  of  the  Court  by 
prevaricating  on  his  oath. (a)  If  in  the 
Court  of  King's  Bench  a  member  of  Par- 
liament should  so  far  forget  his  honour  as 
a  representative,  and  his  duty  as  a  man, 
as  to  prevaricate  grossly  on  his  oath,  was  it 
ever  dreamt  he  would  be  at  liberty  to  say, 
**  True,  I  have  prevaricated ;  but  I  am  a 
knight  of  the  shire,  I  am  a  citizen,  or  I 
am  a  burgess  in  Parliament ;  true  it  is,  I 
have  done  that  which  degrades  and  dis- 
graces me,  that  which  is  the  most  flagrant 
attempt  that  can  be  made  to  defeat  the 
administration  of  justice;  true  it  is,  I 
have  done  that  for  committing  which  any 
other  man  would  have  been  hurried  from 
hence  to  a  dungeon ;  but  I  am  a  member 
of  the  House  of  Commons ;  I  have  pri- 
vilege of  Parliament,  and  my  person  is  as 
sacred  as  the  oath  which  I  have  taken  and 
broken?'*  Were  any  man  so  ill-advised 
as  to  offer  such  an  insult  to  the  Court,  far 
from  operating  to  his  protection  under 
this  privilege,  it  is  my  firm  belief,  it  is 
my  fervent  nope,  that  it  would  make  him 
cease  to  be  a  member  of  Parliament  by 
expulsion.  But  it  is  also  my  belief  that 
it  would,  in  the  first  instance,  be  visited 
with  condi^  punishment  by  the  Court 
whose  dignitv  had  been  outraged;  and 
that,  lofiff  before  the  House  which  he  had 
disgraced  had  thrust  him  forth,  the  Court 
would  vindicate  its  insulted  honour,  and 
reject  with  scorn  the  plea  of  privilege  by 
which  he  had  aggravated  his  offence. 

The  line,  then,  which  I  draw  is  thus : 
That  against  all  civil  process  privilege 
protects;  but  that  againsc  contempt  for 
not  obeying  civil  process,  if  that  contempt 
is  in  its  nature  or  by  its  incidents  criminal, 
privilege  protects  not;  that  he  who  has 
privilege  of  Parliament  in  all  civil  matters, 
matters  which,  whatever  be  the  form,  are 
in  substance  of  a  civil  nature,  may  plead 
it  with  success,  but  that  he  can  in  no 

(a)  Hanf  kins,  2  P.C.  c.  22,  8.  35. 
o    55360. 


criminal  matter  be  heard  to  urge  such 
privilege;  that  members  of  Parliament 
are  privileged  against  commitment,  qtid 
process,  to  compel  them  to  do  an  act; 
against  commitment  for  breach  of  an 
order  of  a  personal  description,  if  the 
breach  be  not  accompanied  by  criminal 
incidents,  and  provided  the  commitment 
be  not  in  the  nature  of  punishment  but 
rather  in  the  nature  of  process  to  compel 
a  performance ;  that  in  all  such  matters 
members  of  Parliament  are  protected; 
but  that  thev  are  no  more  protected  than 
the  rest  of  the  King's  subjects  from  com- 
mitment in  execution  of  a  sentence  where 
the  sentence  is  that  of  a  court  of  competent 
jurisdiction,  and  has  been  duly  and  regu- 
larly pronounced. (a)  Now,  convictions  and 
the  sentences  that  follow  upon  them,  are 
of  two  sorts,  either  formally  u}'On  trial 
by  indictment  or  information  and  verdict 
with  the  consequent  judgment,  or  sum- 
marily, but  as  legally  as  formally,  by  a 
commitment  for  contempt,  where  there  is 
no  other  punishment  provided,  and  no 
other  mode  of  trying  the  offence. 

In  the  case  of  the  Earl  of  ShaftshwryQ)) 
who,  when  committed  by  the  Lords'  House 
of  Parliament,  whereof  he  was  a  member, 
brought  his  writ  of  haheas  corpus ,  Lord 


(a)  "  lu  such  a  case  as  the  present  I  take  the 
rule  by  which  we  should  he  guided  to  be  this  : 
not  to  draw  the  line  upon  theoretical  notions 
of  the  lex  parliamentarin,  which  has  been 
said  by  Lord  Coke  to  be  a  subject  of  such 
mystery  and  profondity,  that  it  is  omnibus 
desiderata^  paucis  cognita;  not  to  rest  it  on, 
those  notions  of  privilege  and  prerogative, 
which  have  been  in  former  times  insisted  upon 
for  the  purpose  of  defeating  the  right  of  man- 
kind, and  setting  justice  at  defiance ;  nor  upon 
the  technical  ground,  that  all  which  is  not 
either  treason,  felony,  or  breach  of  the  peace  is 
entitled  to  privilege  (and,  by  the  way,  there  are 
many  cases  which  are  neither  of  these,  in  which 
the  privilege  of  protection  has  been  held  to  be 
no  protection) ;  but  the  plain,  broad,  obvious, 
and  intelligible  rule  is,  that  with  respect  to 
everything  which  is  in  its  nature  criminal,  privi- 
lege of  Parliament  will  afi'ord  no  protection; 
but  with  respect  to  everything  in  the  nature  of 
civil  process,  whatever  may  be  the  technical  or 
outward  form  of  that  process,  such  privilege  will 
enure  to  protect  the  party."  Lord  Brougham, 
L.C.,  in  Westmeath  v.  Westmeath,  9  L.j:  Oh., 
1st  series,  179.  "That  principle,"  said  Lord 
Eshei',  M.R.,  commenting  in  re  Freston,  11 
Q.B.D.,  p.  552,  upon  Lord  Brougham's  words, 
'*  is  the  process  to  enforce  civil  obligations,  is 
Bubjec:  to  prizilege,  but  process  for  acts  in  the 
nature  of  offences  is  not.''  See  also  in  re  Gent" 
Davis,  40  Ch.  D.,  p.  196,  and  Reg,  v.  Bamardo, 
23  Q.B.D.,  305. 

(6)  6  St.  Tr.  1269 ;  1  Mod.  144.  See  Lord 
Denman's  remarks  on  this  case  in  Stockdale  v. 
Hansard,  9  A.  &  £.  p.  117. 

G   G 
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Chief  Justice  Baitisford,  in  delivering  the 
judgment  of  the  Court,  held  that  the  Court 
had  no  right  to  consider  the  validity  or 
the  form  of  the  warrant  upon  which  the 
Earl  had  boen  committed.  It  was  enough 
for  that  Court  that  a  contempt  was  alleged, 
and  an  order  of  commitment  made  upon 
which  the  warrant  proceeded;  and  the 
Chief  Justice  observed  that,  if  a  i)arty 
guilty  of  contempt  could  not  be  committed 
to  prison,  there  was  then  no  punishment 
at  all  with  which  he  could  be  visited 
for  his  ottence.  So  if  the  party  guilty  of 
the  contempt  cannot  be  committed  tx) 
prison,  he  must  escape  punishment  alto- 
gether, for  a  breach  of  the  peace  is  not 
necessarily  incident  tx)  the  contempt.  And 
yet  I  should  have  committed  just  as  much 
had  there  been  no  breach  of  the  peace,  as 
if  the  offence  of  contemning  the  Court  had 
been  aggravated  by  the  additional  offence 
of  an  assault  committed  upon  one  of  his 
Majesty's  subjects. 

There  are  cases,  indeed,  which  go  a  good 
deal  further,  and  which  justify  me  in 
denying  that  what,  in  common  parlance, 
may  be  called  criminal  contempt,  must 
have  been  committed  in  order  to  oust  the 
privilege.  If  the  contempt  savours  of 
criminality  and  the  sentence  is  penal,  that, 
according  to  the  books,  appears  to  be 
enough. 

With  respect  to  the  distinction  between 
civil  and  criminal  contempts,  denied  by 
Mr.  Beames,  I  agree  that  there  may  often- 
times be  a  difficulty  in  finding,  first,  autho- 
rity for  deciding  where  the  line  is  to  be 
di*awn,  and,  secondly,  instances  in  practice 
for  drawing  it.  Yet  that  line  has  been 
recognised  by  the  Court  of  King's  Bench 
in  CatmuT  v.  KnatchhuU ,{a)  and  in  Walker 
V.  Lord  Gro8veiior.(h)  The  former  was  the 
case  of  non-performance  of  an  award 
made  a  rule  of  Court ;  for  non-performance 
being  a  disobedience  was  a  contempt  of 
the  Court,  and  so  might  be  regarded  as 
technically  speaking  and  in  form  an 
offence.  But  the  Court  held  that  as  it 
related  simply  to  a  civil  matter,  and  was 
rather  in  the  nature  of  process  to  compel 
the  performance  of  a  specific  act,  the 
matter  was  in  substance  not  criminal  but 
civil,  and  it  refused  to  commit  the  defen- 
dant, a  member  of  Parliament,  for  his 
disobedience.  The  same  doctrine  was  laid 
down  in  the  other  case,  where  the  non- 
compliance WEks  by  a  peer.  But  suppose 
the  matter  to  have  been  criminal,  though 
without  breach  of  the  peace ;  suppose,  for 
instance,  an  interruption  or  obstruction 
of  the  Court's  business  by  a  man  having 
privilege  of  Parliament  getting  up  and 
stopping  the  Court  by  a  long  harangue  by 

(a)  7  T.R.  448. 
(6)       „        171. 


ribaldry,  by  invective,  hj  Blander,  or  by 
any  other  indecency  which  human  wit 
may  fancy,  or  human  folly  may  practice, 
is  it  possible  to  doubt  that  the  Court  would 
order  its  officer  to  seize  him  forthwith  and 
remove  and  commit  him  to  confinement  as 
a  person  who,  in  the  face  of  the  Court  had 
been  guilty  of  a  contempt,  of  a  criminal, 
and  not  of  a  civil  kind  P(a)  Indeed,  if  he 
was  merely  removed  from  the  Court  that 
would  be  enough  for  the  purpose  of  my 
argument,  because  the  act  of  the  officer 
and  consequently  of  the  Court  itself  the 
bare  act  of  taking  the  offender  and  patting 
him  out  of  Court  is  as  much  imprisonment, 
in  contemplation  of  law  as  if  he  had  been 
thrown  into  the  King's  Bench  prison ;  and 
if  the  party  is  privileged  from  being  sent 
to  prison  he  is  equSw  privileged  from 
being  turned  out  of  Cfourt.  Yet  if  the 
judges  had  not  this  power  about  1,100  men 
would  have  the  right  to  go  and  interrupt 
the  business  of  all  the  courts  in  the  king- 
dom. The  business  of  licensing  sessions 
and  of  quarter  sessions  in  the  country 
might  be  entirely  put  a  stop  to  by  one  or 
two  gentlemen  in  the  country  who  might 
happen  to  take  an  interest  in  obstructing 
the  proceedings,  and  to  be  clothed  with 
parliamentary  privilege. 

But  it  is  not  there  only  that  snch  inter- 
ruptions may  take  place.  If  these  privi- 
leged individuals  choose  to  carry  their 
political  interferences  so  far,  the  very 
business  of  the  Court  of  Hustings  and 
of  the  Sheriff  at  elections,  where  they  are 
not  merely  supposed  but  are  almost  as- 
sumed to  take  a  deep  interest,  may  be  put 
an  end  to ;  so  that,  until  we  come  to 
Parliament  itself,  wo  should  here  have 
upwards  of  a  1,000  persons  who  would 
have  the  absolute  right,  imcontroUed  by 
any  power  save  that  of  the  House  to  which 
they  belong,  of  entering,  individually  or 
in  a  body,  into  those  Courts,  and  not  only 
obstructing  all  election,  but  interrupting 
the  administration  of  all  civil  and  orimincd 
justice. 

Nor  is  the  argument  ah  mconvementiXeeB 
applicable  to  equitable  jurisdiction  than  it 
is  to  the  other  branches  of  judicature. 
Who  are  the  persons  most  likely  to  be 
guilty  of  those  very  offbnoes  which  this 
Court  is  most  frequently  called  upon  to 
visit  with  punishment  in  order  to  protect 
its  wards  P  If  other  Courts  have  a  certain 
proportion  of  their  suitors  in  Parliament, 
this  Court,  from  the  importance  of  the 
matters  brought  before  it,  has  a  much 
larger  proportion  there ;  and  if  there  be 
any  cases  in  which  members  of  Parlia- 

(a)  In  the  note  to  the  report  of  the  case  in 
2  Rose,  and  Mylne  is  m  rdference  to  2  Salk. 
278 ;  Lprds'  Jourual,  29,  87,  and  R,  v.  Ferrers, 
1  Bur.  631. 
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xnent — young  commoners  and  young  lords 
— are  more  likely  than  others  to  become 
obnoxious  to  our  jurisdiction,  it  is  pre- 
cisely in  cases  relating  to  the  safety  of 
heiresses  and  other  wards. 

That  case  may  still  be  supposed  in  real 
life  which  in  the  most  finished  part  of  the 
most  excellent  of  his  works  the  poet  has 
so  admirably  described  in  the  history  of  a 
travelled  and  accomplished  profligate,  of 
whom,  when  in  the  depth  of  his  desperate 
fortunes — 

"  Stolen  from  a  duel,  followed  by  a  nun," 

it  is  added,  as  a  means  of  retrieving 
him — 

"But  if  a  borough  choose  him,  not  undone." 

And  such  are  the  men  whom  this  arro- 
gated privilege  would  suffer  to  enter  within 
the  precincts  of  this  High  Court  of  Judi- 
cature, and  to  revel  in  the  contempt  of 
the  most  delicate,  the  most  important  of 
the  functions  with  which  it  is  entrusted. 

I  have  already  riven  a  reason  why  the 
authority  of  decided  cases  in  favour  of 
privilege  goes  for  little,  if  drawn  from 
times  when  the  most  extravagant  notions 
of  its  extent  were  entertained ;  but  in  the 
same  proportion  must  any  decision  against 
privilege  in  those  times  be  held  so  much 
the  stronger  in  behalf  of  the  law's  authority. 
I  will  only  refer  to  a  case  in  Levvnz  which 
seems  to  me  directly  in  point,  a  case  never 
contradicted,  never  overruled,  and  calcu- 
lated by  decision  to  make  an  end  of  the 
argument.  I  allude  to  the  case  of  WUki/n- 
souY.  BouUon,  before  the  Court  of  King's 
Bench,  when  Lord  Hale  presided,  and  re- 
ported by  Mr.  J.  Levi7iz.(a)  To  an  action 
for  false  imprisonment  there  was  pleaded 
a  justification  under  the  custcms  of  London 
for  the  mayor  and  aldermen  to  have  the 
custody  ana  guardianship  of  female  orphans 
till  twenty-one  or  mamage,  and  for  any 
persons  taking  such  from  the  guardian 
appointed  by  the  mayor  and  aldermen,  to 
be  brought  up  before  the  Court  and  im- 

Srisone^  'To  this  plea  there  was  a 
emurrer  on  two  grounds,  the  first  of 
which  is  only  mater£l  in  so  far  as  it  drew 
from  the  Court  a  declaration  that  the 
matter  was  criminal,  for  which  the  party 
had  been  imprisoned.  The  second  ground 
was  that  the  custom  as  alleged  was  ill 
because  it  is  a  custom  to  commit  without 
exception  of  peers. 

This  demurrer  therefore  raised  the  ques- 
tion distinctly  whether  or  not  a  peer  could 
be  committed  for  such  contempt  of  the 
Court  of  Aldermen  as  consisted  m  taking 
an  orphan  out  of  the  custody  hj  them 
appointed;  and  the  Court  held  it  clear 


"  peer  is  not  privileged  in  this  case  "  (I  cite  the 
book)  "for,  in  hornine  repiegiando,  where  he 
detains  the  body,  he  shall  be  committed." 

And  there  was  judgment  for  the  defen- 
dants, disallowing  the  demurrer.  The 
authorities  cited  by  the  Court  are  the 
Year  Book,  11  Hen.  4. 15& ;  and  FitzherherVe 
Natwra  Brevvum,  68c.  The  forpier  was  a 
case  of  homme  replegiando,  in  which  the 
sheriff  had  returns  that  the  distress  had 
been  eloigned ;  and  one  point  made  was, 
that  the  party  was  a  peer  of  the  realm, 
**  issint  que  capias  ne  gist  pas  vers  lui." 
But  the  Court  took  the  distinction  I  have 
pursued  here,  and  said — 

'<  en  breve  de  dett  et  trespass  capias  ne  gist  my 
vers  un  Count  Baron  et  hujusmodi ;  per  ceo  que 
per  cause  de  lour  estate,  il  est  extend  que  ils  out 
assets,  &c. ;  mes  en  cest  case  le  tort  que  el  fait, 
de  ce  que  el  ne  suffre  le  replevin  estre  fait,  est 
le  cause  que  son  corps  sera  pris,  de  quel  estate 
que  il  soil." 

And  reference  is  made  to  Bedmcm's  case, 
in  the  time  of  King  Bichard.  The  lan- 
guage of  FUzherhert{a)  is  ecjually  precise. 

If  there  be,  says  that  writer,  an  eloign- 
ment  returned  by  the  sheriff — 

**  the  plaintiff  shall  have  a  capias  in  withernam 
to  take  the  defendant's  body,  and  to  keep  the 
same  quousque,  &c,  whether  he  be  a  peer  of 
the  realm,  or  other  common  person." 

But  I  am  content  to  rely  on  the  case 
itself,  decided  by  Lord  HalSf  and  in  the 
same  age  to  wmch  we  owe  the  Habeas 
Corpus  Act.  It  is  a  case  peculiarly  in 
point  with  the  present.  Tne  authority 
with  which  privilege  of  x>®oi*<^6  '^'^'^^s 
assumed  by  the  demurrer  to  come  in  con- 
flict, was  that  of  a  city  court;  the  con- 
tempt for  which  it  was  alleged  that  privi- 
leged persons  could  not  be  arrested  was 
taking  away  a  ward  of  that  Court.  The 
Court  of  King^s  Bench  held  that  the  peer- 
age and  its  privileges  afforded  no  protec- 
tion in  such  a  case.  And  to  make  the 
authority  more  applicable,  the  Court 
illustrated  the  decision  by  referring  to 
the  writ  of  homine  rephgia/ndo,  against 
which,  if  a  peer  was  refractory,  it  was 
held  clear  that  he  must  be  committed, 
that  is,  if  he  eloigned  the  body  of  the 
villein  or  person  sought  to  be  replevied. 
Now  Mr.  Lori^  Weliesley  has  here  taken 
away  and  detamed  the  ward  of  this  Court; 
he  has  eloigned  that  ward.  Is  it  saying 
too  much  to  add  that  a  privilege  whiS 
could  not  protect  a  peer  in  the  time  of 
Charles  2.  against  the  authority  of  the 
Mayor's  Court  is  still  less  capable  in  the 
present  day  of  protecting  a  commoner 
against  the  authority  of  the  Great  Seal  P 

I  have,  therefore,  the  sanction  of  WUhin' 
son  V.  BouUan;  I  have  the  authority  of 


(a)  I  JAtv.  162. 


(a)  N.B.  68. 
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tho  Year  Book  in  tlic  time  of  Henry  4 ;  I 
have  the  great  authority  of  Fttzherhert, 
that  a  peer  of  the  realm  as  well  as  any 
other  person  shall  be  committed  for  ob- 
struction and  contempt  in  the  nature  of 
obstruction  to  the  process  of  the  King's 
Courts.  You  will  find,  moreover,  that  tne 
Star  Chamber — I  refer  to  the  authority  of 
the  Star  Chamber  reluctantly,  but  it  was 
a  regular  Court,  and  one  little  likely  to 
err  against  privilege — that  that  Court 
committed  a  peer  of  the  realm.  The  peer 
had  disputed  its  authority ;  he  was  com- 
mitted for  an  offence  in  the  nature  of  a 
contempt,  and  by  a  process  such  as  we 
should  use  to  compel  the  performance  of 
an  act. 

U])on  tho  authority,  therefore,  of  all 
these  cases ;  upon  the  authority,  still 
higher  in  my  own  judgment,  of  the  prin- 
ciple, and  upon  the  reason  of  the  whole 
matter,  the  absolute  necessity  of  applying 
the  laws  equally  to  all  classes,  and  the 
inUjlerable  nuisance  which  would  be 
Buffered,  were  1,000  or  1,100  to  exist  in 
this  country  placed  by  privilege  of  Parlia- 
ment above  the  law,  and  enabled  to  defy 
the  jurisdiction  of  all  the  King's  Courts ; 
upon  all  these  grounds  I  have  no  doubt 
whatever  that  the  distinction  here  is 
soundly  taken  ;  not  the  distinction  laid 
down  by  Lord  Coke  of  treason,  felony,  and 
breach  of  the  peace  on  the  one  side,  and 
ollences  on  the  other,  where  no  treason 
felony,  or  breach  of  the  peace  has  been 
committed,  a  distinction  inconsistent  with 
itself  fruitful  of  bad  conscauences,  and  in- 
capable of  being  pursuea  through  the 
authorities,  and  that  the  true  grounds 
upon  which  to  rest  the  case  are  these 
two  :  first,  that  privilege  never  extends  to 
protect  from  punishment,  though  it  may 
extend  to  protect  from  civil  process,  and, 
next,  that  privilege  never  extend  to  pro- 
tect even  from  civil  process  where  the 
object  of  the  process  is  the  delivery  up  of 
a  person  wrongfully  detained  by  a  party. 
All  the  principle,   all   tho   authorities, (a) 

(rt)  Sec  Mr.  Lechmere  Carlton* s  ease  (1835), 
2  My.  &  Cr.  316  ;  Stockdale  v.  Hansard,  2-M.  & 
K.  109  ;  Stocffdalc  v.  Hansard,  9  A.  &  E.  1  ;  re 
Sir  Robert  PeeVs  school,  L.li.  5  Ch.  543  ;  Onslow 
and  Whalley's  case,  L.li.  9  Q.B.  219  ;  re  Anglo- 
Indian  Co-operative  Society,  14  Ch.  D.  533  ; 
re  Gent-Davis,  40  Ch.  D.  190;  Pemberton's 
letter  to  Lord  Lanpdale  (1837);  Pickering's 
"  Remarks  on  a  Report  of  the  Select  Committee 
of  the  late  House  of  Commons " ;  Hargrave*s 
Jurisconsult.  Exerc.  1,  97,  275;  2,  188;  Sel- 
deniana,  **  Parliament,"  6  ;  Prj^nue's  Parliamen- 
tary Writs,  4th  Part  622 ;  Junius's  Letters 
(Wade's  ed.),  1,333,346. 


all  the  reasoning  are  in  favour  of  this 
ground,  and  it  is  upon  this,  and  this 
ground  only,  that  the  jurisdiction  of  all 
the  courts  can  safely  and  securely  rest. (a) 


Materials  made  usr  of. — The  report  is 
from  2  Russell  and  Mylne,  639.  It  has  been 
compared  with  the  report  published  in  Lord 
Brougham's  Speeches,  4,  357. 


(a)  This  judgment  was  published  by  Lord 
Brougham  in  his  Speeches,  4,  357.  In  the  in- 
troduction to  the  report  of  the  judgment  he  says  : 
"  This  attempt  of  Mr.  Wellesley  and  of  those  who 
supported  him  in  the  House  of  Commons  thus 
signally  failed.  But  the  circumstance  of  iti  meet- 
ing with  any  support  was  sufficiently  striking,  and 
seemed  to  show  that  there  existed  a  disposition 
to  revive  antiquated  claims  of  privilege,  and 
even  to  carry  the  pretensions  of  immunity  from 
the  laws  of  the  country,  on  the  part  of  members 
of  Parliament,  farther  than  they  had  ever  in 
the  worst  times  been  pushed  .  .  .  Nor,  it  may 
be  observed,  is  there  a  single  argument  ever 
urged  in  favour  of  privilege  which  would  not 
serve  as  a  pretence  for  allowing  all  the  members 
of  both  Houses  to  rob  and  murder  with  impunity 
on  the  highway  .  .  .  WTiat  the  consequences 
of  its  (the  House's)  interference  would  have 
been  had  the  propensities  of  the  advocates  of 
privilege  been  gratified  is  another  question. 
Lord  Brougham,  when  Chancellor,  observed  that 
he  would  have  pronounced  the  same  judgment 
precisely,  had  ihe  Commons  arrived  at  an  oppo- 
site conclusion,  and  maintained  the  title  of  its 
members  to  insult  the  Court  with  impunity.  It  is 
probable,  too,  that  the  same  course  would  have 
been  taken  in  1836  (when  Lord  Cottenham 
committed  Mr.  Lechmere  Charlton).  In  either 
case  the  country  would  have  witnessed  the 
spectacle  of  a  conflict  at  the  prison  door  between 
the  macers  of  the  Commons  and  the  Chancery, 
each  claiming  possession  of  the  offender's  body. 
But  the  conflict  would  not  have  ended  there. 
If  the  Commons  were  in  the  right,  the  Court 
wa-s  in  the  wron^,  and  was  guilty  of  a  hiffh 
contempt  in  detaining  the  member  of  Parha- 
ment.  Consequently  the  Lord  Chancellor  most 
have  been  taken  into  custody,  brought  to  the 
bar  of  the  House,  compelled  to  make  submission, 
reprimanded,  and  discharged  on  payment  of 
fees ;  or  kept  in  confinement  until  the  end  of 
the  session,  if  he  refused  to  submit.  Does  any 
mortal  believe  that  the  country  would  have 
endured  the  sight  of  this  outra^  upon  a  judge 
for  administering  justice  accordmg  to  his  oath  ? 
But  does  any  mortal  believe  that  Lord  Brougham 
would  have  submitted  to  be  arrested  by- the 
Serjeant-at-Arms  ?  If  he  had,  he  was  unworthy 
of  his  place ;  for  he  was  submitting  without 
resistance  to  lawless  violence,**  pp.  343,  347. 
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APPENDIX  A. 


OiHEU  Trials  between  1823  and  1832. 


The  following  cases  tried  within  the  period 
covered  hy  this  volume  were  submitted  to  the 
Committee  by  the  Editor,  but  were  not  thought 
of  sufficient  importance  to  be  fully  reported  In 
ihe  collection. 

The  King  against  Dolby.  1823.  June  14. 
This  case  is  reported  in  2  B.  &  C.  104,  1  L.  J. 
241,  1  D.  &  B.  49,  and  2  D.  &  B.  71,  on  a 
motion  for  new  trial  in  the  Court  of  King's 
Bench.  The  head  note  in  1  L.  J.  241  is  as 
follows  :  — "  The  defendant  was  indicted  for  a 
libel  (on  the  King,  the  Government,  the  Parlia- 
ment, and  the  judges,  and  found  guilty).  The 
nominal  prosecutors  were  the  Constitutional  Asso- 
ciation.(a)  Two  of  the  special  jurors  appeared. 
The  Crown  prayed  a  tales.  The  defendant  chal- 
lenged it  (the  panel  of  the  tales),  because  one  of 
the  sheriffs  was  a  member  of  that  Association, 
and  the  Court  held  the  objection  to  be  good.  The 
jury  process  was  then  directed  to  the  coroners, 
who  summoned  the  special  jury.  When  called 
upon  to  fill  up  the  jury  by  selecting  de  circum- 
stantibusy  only  one  of  the  coroners  appeared, 
and  tne  Court  said  that  they  must  all  be  pre- 
sent The  trial  being  put  off  again,  the  coroners 
summoned  not  only  the  same  Bpecial  jury,  but 
also  persons  to  be  in  readiness  in  case  a  full 
special  jury  did  not  attend.  There  were  two 
writs  of  venire  facias  to  the  record.  The 
coroners,  upon  being  called  upon  to  select  de 
circumstantibus,  made  up  the  jury  out  of  the 
panel  of  the  persons  whom  they  had  summoned 
to  attend.  The  CJourt  held  that  two  writs  of 
ventre  facias  were  correct ;  that  the  coroners 
acted  properly  in  summoning  the  same  special 
jury  as  had  been  summoned  by  the  sheriff ;  and 
that  they  were  justified  in  procuring  the  attend- 
ance of  persons  in  CJourt  from  whom  they  might 
choose  the  tales  to  supply  the  place  of  the  absent 
special  jurors." 

7%€  King  against  Forbes  and  others. 
February  3,  1823.  This  was  an  information 
filed  ex  officio  by  the  Attorney  General  for 
Ireland(&)  against  the  defendants  for  conspiring 
to  riotously  assemble  at  the  Theatre  Royal, 
Hawkin's  Street,  Dublin,  on  the  14th  December 
1822,  and  to  hiss,  insult,  and  assault  the  Marquis 
of  Wellesley,  Lord  Lieutenant  of  Ireland. 
There    was    also  an    information (c)    filed    ex 


(a)  See  1  St.  Tr.  N.S.  1034n. 

(6)  Plunket. 

(c)  **  Were  the  prisoners  tried  on  both  indict- 
ments at  the  same  time? — They  were  not 
indictments;  they  were  informations.  They 
were  given  in  chaige  on  both  the  informations 
at  the  same  time ;  I  should  mention  with  respect 
to  this  that  the  practice  in  this  country  and 
Ireland  is  different ;  the  custom  in  the  (Courts 
in  this  country  is  to  include  in  the  same 
information  offences  which  we  in  Ireland  include 
in    distinct  informations ;    the  consequence  is 


f  officio  against  the  same  defendants  by  the 
I  Attorney  General  for  riotously  assembling  at 
the  same  theatre.  The  information  alleged  that 
I  the  defendants  "  did  then  and  there  with  force 
and  arms  throw,  fling,  and  cast  at  the  said 
Lord  Lieutenant,  and  with  intent  to  strike  and 
hit  the  said  Lord  Lieutenant  so  then  and  there 
present  divers  pieces  of  wood,  and  copper,  and 
divers  glass  bottles.**  Each  of  the  defendants 
Forbes  and  Graham  pleaded  to  both  informations 
a  plea  that  "  he  has  theretofore  to  wit  at  the  Gene- 
ral Sessions  of  Oyer  and  Terminer  of  our  said 
Lord  the  King  holden  in  and  for  the  said  county 
of  the  City  of  Dublin  at  the  Session  House  &c. 
been  by  the  grand  jury  of  the  said  county  in  and 
for  the  said  county  in  due  form  of  law  acquitted 
and  discharged  of  the  premises  in  and  for  the 
said  information  above  specified  and  charged 
upon  him  upon  the  prosecution  of  the  said 
Right  Hon.  William  Conyngham  Plunket  the 
said  Attorney  General  of  and  for  the  said  Lord 
the  King  and  that  therefore  he  the  said  James 
Forbes  has  no  need  nor  is  he  bound  to  answer 
the  said  information  or  the  matters  therein 
contained.*'  The  other  traversers  pleaded  not 
guilty.  The  case  was  tried  at  bar  before 
Hushe,  L.C.J.,  Jebb,  Burton  and  Vandeleur, 
J.J.  The  jury  did  not  agree  in  their  verdict 
except  as  to  the  defendant  Brownlow,  who  was 
found  not  guilty,  and  they  were  discharged. 
There  is  a  special  report  of  the  trial  by  Richard 
Wilson  Greene.(a) 

The  Attorney  General,  in  opening  the  case, 
said  :  — 

"You  are  already,  my  Lords,  probably  ap- 
prised of  it  from  public  rumour  ;  the  nature  of 
it  has  been  more  particularly  stated  by  my 
learned  friend  who  has  opened  the  informations. 
It  imports  no  less  a  crime  than  having  assaulted 
the  person  of  the  King's  representative  in  this 
country ;  of  having  committed  a  riot  in  his 
presence  for  the  purpose  of  insulting  him  ;  and 
of  having  done  so  in  pursuance  of  a  deliberate 
conspiracy  previously  entered  into  for  the  pur- 
pose. This  is  a  charge  which  ought  not  lightly 
to  be  made,  and  one,  gentlemen,  on  which  you 

that  the  practice  in  the  two  countries  is 
different ;  here  parties,  I  believe,  are  not  per- 
mitted to  be  charged  at  the  same  time  on 
separate  informations,  but  this  is  because  they 
are  really  distinct  offences;  but  in  Ireland, 
where  they  split  into  two  informations  offences 
of  one  and  the  same  nature,  which  are  in  fact 
one,  they  do  allow  the  parties  to  be  charged 
with  the  two  informations  at  one  and  the  samo 
time." — Evidence  of  Plunket,  May  27,  1823, 
before  the  Committee  on  the  case  of  the  High 
Sheriff  of  Dublin. 

(a)  Published  by  Milliken,  Dublin,  1823.  See 
also  Pearce*8  Memoirs  of  Wellesley,  «%  869; 
Life  and  Speeches  of  Plimket,  2,  111. 
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ought  not  to  act,  unless  fully  and  distinctly 
proTcd.  But  I  Khould  consider  it  as  an  insult 
to  your  churaeter  and  understandings,  to  urge 
any  arpunient  to  establish  the  enormity  of  the 
crinie,  if  fully  ascertained  to  have  been  coin- 
niitttd  :  1  should  blush  for  our  country,  were 
it  necrs-ary  to  state  in  a  Court  of  .Justice  that 
a  deliberate  insult  to  the  King's  representative 
in  a  public  theatre,  the  result  of  a  previous  con- 
spiracy, is  no  light  or  trivial  or  ordinary  offence. 
In  the  mind  of  every  man  who  has  not  banished 
the  feelings  of  a  gentleman,  and  who  is  not  lost 
to  every  public  and  private  consideration,  there 
can  be  but  one  sentiment — a  deep  sense  of  in- 
dignity at  the  outrage,  and  an  entire  conviction 
of  the  necessity  of  vindicating  the  national 
character  and  the  dgnity  of  the  laws,  by  affixing 
punishment,  if  deserve<l.  Hut,  my  Lords,  daring 
and  unexampled  as  is  the  crime,  I  hesitate  not 
to  say  that  the  enormity  of  the  act  is  lost  in  the 
boldness  and  description  of  the  motives.  I  fairly 
tell  you  that  I  come  not  here  on  the  part  of  Lord 
Wellesley  to  ask  for  personal  redress,  or  even 
to  call  for  public  justice  so  far  as  he  is  person- 
ally concerned;  not  even  on  the  part  of  the 
Lord  Lieutenant  of  Ireland,  to  seek  atonement 
for  the  outrage  committed  a^rainst  the  King's 
representative  :  but  on  behalf  of  the  country 
and  its  laws,  on  behalf  of  its  hopes  of  peace 
and  safety,  to  claim  your  aid,  backed  by  all 
the  authority  of  opinion,  in  putting  down  a 
desperate  and  insolent  attempt  to  overawe  the 
King's  Government  in  Ireland,  and  to  compel 
his  representative,  by  the  arm  of  personal 
violence,  and  by  the  demonstration  of  a  force 
above  the  law,  to  change  the  measures  of  his 
Government.  1  call  on  you  to  put  down  a  base 
conspiracy  of  a  conteuij)tible  gang,  who  have 
associated  to  i)ut  down  the  laws  and  to  overbear 
the  King's  representative,  because  he  has  pre- 
sumed to  execute  the  King's  commands.  I 
think  I  know  the  feelings  of  the  illustrious  per- 
sonage against  whom  this  villainy  has  been 
directed ;  with  respect  to  his  own  personal 
safety,  much  as  it  has  been  endangered,  the 
attack  was  fitted  only  to  rouse  his  gallant 
mettle  ;  indignant  as  he  must  have  felt  to  be 
"  hawked  at  "  by  such  "  mousing  "  owls  a.s 
these ;  their  base  attempt  excited  no  terror,  it 
left  no  resentment.  That  there  should  have 
been  in  this  land  hearts  capable  of  conceiving, 
and  hands  capable  of  executing,  such  an  out- 
rage against  their  countryman,  must  have 
excited  senations  of  regret  and  pain  ;  but  in 
this  respect  the  national  character  has  been 
redeemed,  by  the  universal  expression  of  in- 
dignation which  has  issued  from  the  hearts  of 
the  Irish  people. (a)  But  beyond  all  this,  much 
remains  to  be  done  ;  it  is  necessary  to  put  down 
the  daring  pretensions  of  those  who  have  asso- 
ciated themselves  for  the  purpose  of  defying  the 
King  and  the  law,  and  setting  up  an  antbority 


(a)  "It  was  an  outrage  without  parallel  in  any 
former  instance  of  wanton,  unprovoked  insult 
.  .  And  who  was  the  object  of  this  outrage  ? 
The  man  who  was  the  delegate  not  only  of  the 
King's  power  in  this  country,  but  the  delegate 
also  of  his  benevolence,  and  the  representative  of 
his  affection  for  Ireland." — O'Connell's  Speeches, 
1,  187. 


superior  to  them  both.  They  and  all  others 
who  announce  such  projects  must  he  taught 
that  their  plans  are  vain  and  hopeless,  as  they 
are  insolent.  This  I  freely  avow  as  mj  object. 
I  trust  that  no  unworthy  prejudices,  that  no 
angry  feeling,  that  no  sentiment  other  than  that 
which  belongs  to  the  conscientious  discharge  of 
public  duty,  has  been  suffered  to  mingle  itself 
in  the  course  of  public  justice.  I  shall  go  awaj 
from  this  Court,  humiliated  and  under  the 
heavy  sentence  of  self-reproach,  if,  after  the 
evidence  in  this  case  shall  have  been  disclosed, 
any  honest  or  impartial  man  shall  censure  me 
for  instituting  this  prosecution,  or  shall  hesitate 
to  think,  that  it  would  have  been  a  mean  aban- 
donment of  duty  to  have  shrunk  from  it.    .     . 

You  are  apprised,  my  Lords,  that  this  is  an 
ex  officio  information  filed  by  His  Majesty^s 
Attorney  General  upon  his  own  authority;  yoa 
are  also  probably  aware,  that  this  ex  officio 
information  has  been  filed,  after  the  bills  bad 
been  preferred  against  the  same  persons  for  the 
same  offence,  and  had  been  ignored  by  a  Grand 
Jury  of  the  country.  Before  I  proceed  to  trouble 
your  Lordships  with  any  observation  upon  the 
exact  nature  and  on  the  legality  of  this  pro- 
ceeding, I  wish  to  disembarrass  the  case  of  a 
few  topics  which  may  attach  to  it.  In  the  pro- 
ceeding, which  I  have  thought  it  my  duty  to 
institute,  though  I  have  been  governed  by  my 
strong  impression  that  public  justice  had  not 
been  effected,  I  do  not  involve  in  this  conclu- 
sion any  imputation  on  the  sheriff,  who  returned 
the  Grand  Jury(a)  ;  still  less  on  the  Grand  Jury 
themselves,  who  have  acted  on  their  oaths  in 
throwing  out  those  bills. (6)  For  the  purposes  of 
the  present  ti-ial,  whatever  opinions  I  may  en- 


(a)  Charles  Thorp. 

(6)  In  a  debate  in  the  House  of  Conmions 
on  April  15,  1823,  Plunket  said,  "  He  now  had 
reason  to  know  that  the  High  Sheriff  was  a 
near  relation  of  two  of  the  traversers.  Had  he 
been  aware  of  the  circumstance  at  the  time  it 
would  have  afforded  ground  for  challenging  t|ie 
array.  He  had  also  learned  that  the  High  Sheriff 
said,  *  The  traversers  need  not  be  under  any 
apprehension  of  a  conviction,  for  he  had  an 
Grunge  panel  in  his  pocket  ready  for  the 
trial.'  •  It  happens  that  an  individual  of  the 
name  of  Poole  had  expressed  a  wish  to  be 
nominated  on  the  Grand  Jury  before  the  triaL 
He  understood  that  his  request  would  be  com- 
plied ^ith.  His  name,  however,  did  not  appear 
in  the  list  of  Grand  Juries.  The  reason  for  the 
omission  was  demanded,  and  the  answer  of  the 
Sheriff  was,  *  Why,  do  you  think  I  would  suffer 
such  a  person  to  officiate  on  the  Grand  Jury 
when  he  says  that  he  will  abide  by  the  King's 
letter  ? '  Could  he  then  allow  the  business  to 
rest  ?  Could  he  withhold  all  further  proceedings 
when  he  found  amongst  other  efforts  of  injustice 
that  one  of  the  panel  was  kept  back  ?  He  did 
not  say  this  as  a  matter  of  accusation  against 
the  Grand  Jury  :  it  only  affected  the  Grand 
Jury.  He  did  not  mean  to  impugn  the  preju- 
dices of  the  Grand  Jury,  but  he  would  impugn 
the  High  Sheriff  for  selecting  men  who  he  knew 
were  subject  to  such  prejudices."  A  Committee 
was  appointed  to  investigate  tlie  charges  against 
the  High  Sheriff. 
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tertain  on  that  subject,  I  have  no  right  to  advert 
to  them.  The  sheriff  who  returned  that  grand 
jury  is  not  on  his  trial,  and  it  would  be  gross 
injustice  to  arraign  his  conduct  when  he  cannot 
defend  it.  The  Grand  Jur^r  are  not  on  their 
trials,  and  it  would  be  injustice  equally  gross  to 
make  a  charge  against  them,  where  they  can 
have  no  opportunity  of  vindicating  themselves  ; 
a  time  may  come,  and  an  occasion  may  arise, 
in  which  these  considerations  may  be  proper 
and  necessary  ;  and  most  certainly  I  will  not, 
in  that  event,  be  found  wanting  to  the  discharge 
of  any  duty,  however  paimul,  which  may 
devolve  on  me.  But  in  the  mean  time,  and 
with  reference  to  the  present  proceeding,  I  wish 
distinctly  to  be  understood  as  disclaiming  all 
imputations  upon  either ;  I  am  ready  to  suppose, 
for  the  purposes  of  this  trial,  that  if  the  parties 
and  the  cause  were  the  exact  reverse  of  what 
they  now  are ;  that  if  it  had  been  the  pleasure 
of  the  Grovemment  to  direct  that  the  statue  of 
King  William  should  be  dressed  on  the  4th  of 
November,  and  a  body  of  Roman  Catholics 
feeling  themselves  insiUted^  had  risen  against 
the  law  and  the  magistracy,  and  had  flung  a 
bottle  or  other  missile  at  the  Lord  Lieutenant's 
head,  and  these  facts  had  been  before  the  Grand 
Jury,  they  woold  have  ignored  the  bills ;  as,  so 
help  me  God,  I  would,  under  the  same  circum- 
stances, had  I  remained  the  King's  Attorney 
General,  have  filed  my  information  ex  officio. 
I  claim  only  for  myself  equal  credit  for  the 
purity  of  my  motives,  and  the  fair  discharge  of 
my  sworn  duty. 

I  am  told  that  it  has  been  alleged  that  this 
proceeding  on  the  part  of  the  Attorney  General, 
hy  anex  officio  information,  is  ille^.  I  do  not 
know  whether  what  has  been  said  m  this  respect 
has  been  rightly  reported;  or  whether  it  is 
meant,  that  the  proceeding  is  in  point  of  law 
invalid,  or  that  the  resortmg  to  it,  though  a 
legal  right,  is  not  a  fidr  exercise  of  discretion. 
I  am  led  naturally,  without  going  out  of  the 
pleadings,  to  make  a  few  observations  upon 
this  part  of  the  subject,  for  although  all  the 
traversers  have  put  in  pleas  amounting  to  Not 
Guilty,  yet  two  of  them  have  thought  proper  to 
put  upon  the  record,  what  cannot  properly 
belong  to  that  plea — a  sort  of  preamble  or  in- 
ducement, in  which  they  state  that  those  infor- 
mations have  been  filed  against  them  after  a 
Grand  Jury  had  ignored  bills  for  the  same 
charge.(a)  My  learned  friends,  who  framed 
those  defences,  knew  perfectly  well  that  on 
that  allegation  no  issue  oould  be  joined,  either 
of  law  or  of  fact  It  amounts,  therefore,  to  nothing 
else  than  a  plea  of  Not  Guilty.  But  I  presume 
they  thought  it  might  be  made  use  of,  (though 
scarcely  to  your  Lordships  or  the  jury  whom  I 


(a)  "  A  bill  charging  the  defendants  with 
conspiracy  to  cause. a  riot  was  ignored  by  the 
Grand  Jury.  Other  indictments  For  assault  and 
riot  were  presented.  The  Grand  Jury  found  no 
bill  against  all  the  defendants  except  Henry 
Hardwick  and  George  Graham.  Agamst  them 
the  jury  found  a  true  bill  on  the  second  count 
only." — ^Evidence  and  documents  connected  with 
the  investi^tion  of  the  charges  brought  by  the 
Attorney  General  for  Lreland  af^nst  Charles 
Thorp,  Esq.,  High  Sheriff  of  Dubhn. 


address,)  to  swell  the  cry,  which  amongst  the 
vulgar  of  the  public  has  been  raised  against  the 
le^iit^  of  this  proceeding. 

I  thmk  that  on  that  subject  I  need  occupy  but 
little  time  in  addressing  the  Court,  before  which 
I  have  now  the  honour  to  appear.    What  I  am 
about  to  say  is  r  ither  with  a  view  to  set  right 
the  public  mind,  and  that  it  shoald  be  known 
that  I  have  stated,  in  the  presence  of  this  en- 
lightened Court,  what  is  the  law  upon  this  sub- 
ject.   I  assert,  then,  that  the  ignoring  of  a  bill 
by  a  Grand  Jury   is,  according  to  the  known 
and  established  principles  of  our  law,  no  bar  to 
any  subsequent  legal    proceeding  against  the 
same  individual  for   the  same  offence.    It  is 
competent  to  the  Crown  or  the  prosecutor  to 
send  up  another  Bill  to  the  same  or  any  other 
Grand  Jury ;  and  the  same  power  belongs  to 
that  public  authority  in  which  is  vested  the 
right  of  filing  an  Information.    A  party  who 
has  been  already  tried    may  protect    himself 
against  a  subsequent  prosecution  for  the  same 
offence.    He  may  do  so  by  plea ;  it  is  a  prin- 
ciple of  our  law  that  no  man  shall  be  twice 
tried  for  the  same  offence;    if  he  has  been 
already  acquitted,  there  is  a  known  legal  form 
of  pleading  as  old  as  the  law  itself,  by  which  he 
can  defend  himself.    But  it  is  settled  by  autho- 
rities coeval  with  the  law  itself  that  the  plea  of 
autrefois  acquit  is  not  supported  ^by  evidence, 
that  a  bill  of  indictment  for  the  same  offence 
has  been  preferred  to  a  Grand  Jury  and  ignored. 
It  must  be  an  acquittal  by  a  petit  jury.    Your 
Lordships  woold  consider  it  a  waste  of  time  to 
refer  to  authorities  in  support  of  such  a  position. 
It  is  laid  down  by  Lord  Hale,  Lord  Coke,  and 
every  writer  on  the  subject  of   Crown   Law. 
I  shall  not  consume  time  by  adverting  to  cases 
for  recognition  of  known  principles ;  the  thing 
can  only  be  doubted  by  those  who  are  ignorant 
of  our  laws    and  Constitution.     That  another 
indictment  could  be  sent  up  is  clear;   and  I 
think  I  go  a  good  way  to  show  its  legality  by 
calling  upon  those  who  deny  it  to  show  me  any 
form  of  pleading  by  which  it  can  be  resisted. 
There  is  no  legal  right  belonging  to  any  subject 
of  this  realm  which  the  law  has  not  affoided 
him  a  mode  of  setting  forth ;  and  therefore  if 
there  be  no  form  of  pleading  (and  if  there  were 
such,  my  learned  friends,  in  whose  hands  the 
interests  of  the    traversers  are  so  effectually 
secured,  would  have  discovered  it),  by  which  the 
throwing  out  of  a  bill  by  a  Grand  Jury  may  be 
set  up  as  a  bar  to  a  subsequent  information, 
that  is  in  itself  a  full  proof  of  the  l^lity  of 
such  a  proceeding.    They  have  indeed  distinctly 
admitted  it  by  putting  in  pleas  not  denying  tho 
competence  of  the  Attorney  Greneral  to  me,  or 
of  the  Court  to  entertain,  the  present  informa- 
tion, but  asserting  their  innocence  of  the  charge 
imputed  to  them.     In   an  ordinary  case  not 
affecting  the  rights  of  the  Crown,  this  Court  is 
in  the  habit  of  granting  criminal  informations  ; 
the  right  formerly  exercised  by  the  Master  in 
the  Crown  Office  has  been  narrowed  by  statute, 
and  is  now  subject  to  the  discretion  of  the 
Court(a)      Has  it   ever  been  heard  of   that 

(a)  4  Wil.  &  Mar.  c.  18.  s.  1,  an  English  sta- 
tute ;  but  see  Gabbett's  Criminal  Law,  2,  622. 
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the  Court  of  King's  Bench  would  refuse  an 
information,  lu'causo  a  Gniiul  Jury  had 
ignored  the  bill  ?  So  nuich  trash  has  been 
been  eireulated,  and  the  public  mind  so  much 
abused  upon  this  subject,  that  I  hope  your 
Lordships  wili  excuse  mv  calling  your  attention 
to  it.  So  far  from  its  beinjj  considered  an 
objection  that  a  grand  jury  has  ignored  the 
bill,  it  is  often  a  reason  why  the  Court  of 
King's  lU'iich  grants  an  information.  I  have 
cften  applied  for  liberty  to  file  an  information, 
when  1  had  the  honour  of  practising  in  this 
Court  ;  and  the  Court  has  asked  me  whether  I 
had  tried  a  grand  jury,  saying,  that  if  they 
refused  to  find  a  bill,  they  would  then  entertain 
the  application.  The  Court  of  King's  Bench  in 
England  in  the  last  term  granted  an  informa- 
tion in  a  ca^^e  where  bills  had  been  twice 
ignored  by  a  gnind  jury,  and  because  they  had 
been  ignored.  So  far,  therefore,  is  that  circum- 
stance from  being  considered  an  objection  to 
putting  a  party  on  his  trial,  that  it  is  frequently 
insisted  upon  as  a  requisite  condition. (rt)  Thus 
it  is  where  application  is  made  to  the  C'ourt  of 
King's  Bench.  This  is  an  information  filed  by 
the  sworn  officer  of  the  Crown,  in  whom  the 
law  has  vested  that  privilege.  Were  I  to  come 
in  as  Attorney  General,  and  apply  for  liberty 
to  file  an  information  against  these  parties,  what 
would  be  your  Lord^hips'  answer?  The  same 
as  was  gi>en  by  my  Lord  Mansfield  to  De 
Grey,  and  I  think  to  Sir  Fletcher  Norton, 
namely,  **  We  will  not  file  an  information  at 
your  suit ;  the  law  has  made  you  the  sole  judge 
of  its  propriety;  if  you  think  it  proper,  you 
have  a  right  to  file  it  ;  if  not,  why  should  we 
do  so  ?  "(^)  I  am  not  now  applying  myself  to  the 
soundness  of  this  exercise  of  discretion,  but  to 
the  new-fangled  notion  of  the  illegality  of  this 
information.  It  is  the  privilege  of  the  lowest 
subject  in  the  realm,  if  by  the  error  or  impro- 
priety of  a  grand  jury  he  do  not  obtain  justice, 
to  apply  to  the  Court  of  King's  Beiich  for  a 
criminal  information  ;  but  the  King,  it  is  said, 
is  to  be  in  a  totally  different  situation,  and 
though  for  an  offence  indictable  the  Court 
would  grant  an  information  because  a  ^rand 
jury  has  ignored  the  bill,  the  Sovereign  himself 
shall  not  have  that  redress  which  is  open  to  the 
meanest  of  his  subjects.  A  proposition  this  too 
monstrous  to  bear  debate.  I  am  asked  for  an 
authority  ;  permit  me  to  say  this  is  not  quite  a 
fair  requisition  ;  where  a  circumstance  is  totally 
immaterial,  it  is  not  to  be  expected  that  it 
should  be  the  subject  of  notice ;  and  therefore 
we  are  not  to  be  surprised,  if  in  the  ^eater 
number  of  reported  cases  of  informations  it 
should  not  appear  whether  a  Grand  Jurj'  had 
previously  thrown  out  bills  or  not ;  such  a  fact 
would  be  totally  immaterial.  It  cannot  be 
stated  in  a  plea ;  it  could  not  be  proved  in  evi- 
dence, and  therefore  it  would  be  too  much  to 
say  that  because  it  is  not  mentioned  the  case 
has  not  existed.  It  has  been  my  principle  to 
hold  in  utter  contempt  the  vile  and  scurrilous 
publications  which  have  been  circulated  throogh 
the  city,  in  order  to  prejudge  the  matters  to  be 


(a)  Shortt  on  Informations,  35. 

(6)  R,  V.  Phillipps  and  others^  3  Burr.  1565. 


'  tried,  and  affect  the  characters  of  the  persons 
I  employed  a«  public  functionaries.  But  I  have 
by  the  generosity  of  some  of  their  authors, 
I  l)een  furnished  with  a  case  directly  in  point,  in 
!  which,  by  accident,  the  fact  of  bills  having  been 
I  ignored  by  the  Grand  Jury  before  the  informa- 
tion filed  does  distinctly  appear. 
I  I  shall  detail  the  facts  as  they  appear  in  the 
Commons'  Journals.  In  the  latter  end  of  the 
;  reign  of  Queen  Anne,  in  the  year  1713,  on 
I  King  William's  birthday,  the  play  of  Tamcr- 
{  lane  was  to  be  represented.  King  William,  as 
\  your  Lonlships  are  aware,  was  compared  to 
j  Tamerlane,  and  very  deservedly  so,  if  the  pos- 
session of  every  \'irtue  that  could  ennoble  a 
monarch  entitled  him  to  the  distinction. 
'  The  name  of  Tamerlane  had  been  connected  with 
I  his.  A  prologue  to  the  play,  written  by  Do  -'ir 
I  Garth,  was  very  generally  repeated  at  the  time. 
The  Doctor,  it  seems,  was  more  happy  as  a  poet 
I  than  as  a  courtier,  and  his  reverence  for  King 
William  led  him  to  compliment  that  monarch 
in  terms  not  sufficiently  guarded  to  avoid  giving 
offence  to  Queen  Anne.  The  Government, 
therefore,  thought  it  right  that  the  prologue 
should  not  be  repeated.  When  the  play,  there- 
fore, came  on  for  representation,  the  actor 
omitted  to  repeat  it,  and  by  so  doing,  gave  gremt 
offence  to  the  audience.  They  were  Full  of  re- 
spect for  the  memory  of  William,  and  did  not 
wish  that  attention  to  Queen  Anne  should  break 
in  on  the  ancient  practice.  Mr.  Dudley  Moore, 
a  zealous  Protestant,  who  was  in  the  house, 
leaped  upon  the  stage,  and  repeated  the  pro- 
logue. This  gave  rise  to  something  like  a 
riot.  The  Government  indicted  Mr.  Moore  for 
the  riot.  The  bills  were  sent  up  to  a  grand 
jury,  who  returned  a  true  bill,  and  were  then 
dismissed.  In  about  half  an  hour  after,  the 
foreman  came  into  Court,  and  made  an  affidavit 
that  '*  hiUa  vera  "  was  a  mistake,  and  that  they 
meant  to  return  "  ignoramus.**  The  Court  re- 
fused to  receive  his  affidavit ;  but  then  came  in 
the  three  and  twenty,  and  swore  positively  to 
the  same  fact  to  which  their  foreman  had  de- 
posed. The  party  was,  notwithstanding  this,  in 
my  opinion  very  unwisely,  put  to  plei^  to  the 
indictment.  But  the  Attorney  General,  think- 
ing it  would  be  bard  to  compel  him  to  plead 
when  the  bill  had  been  in  fact  ignored,  moved 
to  quash  the  indictment,  which  was  done.  Do 
I  overstate  the  matter  when  I  say  that  things 
were  then  in  the  same  situation  as  if  the  biU 
had  been  ignored  by  the  grand  jury?  And 
yet  under  these  circumstances,  the  Attorney 
General  thought  himself  at  liberty  to  file  an 
ex  officio  information  agabst  the  same  person 
for  the  same  offence.  Sir  Constantine  Phipps, 
who  was  then  liOrd  Chancellor,  and  one  of  the 
Lords  Justices,  was  considered  by  many  as  a 
great  Tory  and  Jacobite,  and  as  an  enemy  to 
the  Protestant  interest.  History  has  done  more 
justice  to  him  in  that  respect  than  in  the  heat' 
of  party  he  received  from  his  contemporaries. 
He  interfered  with  the  prosecution ;  he  sent  for 
the  Lord  Mayor,  and  lectured  him  as  to  the 
mode  in  which  he  was  to  conduct  himself.  He 
was  even  supposed  to  have  interfered  with  the 
return  of  the  Jury.  The  whole  matter  was 
brought  before  the  House  of  Commons,  who 
addressed  the  Throne  to  remove  Sir  Constantine 
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Phipps  for  iDtermeddling  in  the  trial.(a)  Ko 
fkult  was  foand  with  £e  information  tiiough 
directly  before  them,  but  the  trial  was  treated 
as  legally  depending,  and  a  petition  presented 
against  the  Chancellor  for  interfering  with  that 
trial.  Do  I  not  here  show  a  case  in  which  an 
ex  officio  information  had  been  filed  after  a  bill 
had  been  thrown  out,  and  where  though  the 
zeal  of  party  generated  an  anxiety  to  lay  hold 
of  any  thing  that  could  warrant  an  imputation 
on  the  proceeding,  as  the  information  filed  was 
never  questioned,  but  the  Chancellor  and  Chief 
Governor  petitioned  against  for  interfering  with 
the  proceeding  ?(6) 

I  shall  not  trouble  your  Lordships  fiirther 
upon  the  legality  of  this  proceeding.  With 
respect  to  the  soundness  of  the  exercise  of  my 
discretion,  under  the  circumstances,  in  resorting 
to  the  prerogative  right,  I  shall  reserve  myself 
until  I  shall  have  laid  before  the  Court  and  the 
jury  the  facts  which  will  be  proved  in  the  case. 
I  have  already  said  that  I  will  prove  that  an 
attempt  has  been  made  bv  a  gang  in  this  city 
for  the  purpose  of  controlling  the  law,  and  put- 
ting down  the  authority  of  the  King's  Lieutenant. 
It  is  unfortunately  necessary  to  show  that  the 
individuals  concerned  in  this  outrage  are  per- 
sons belonging  to  a  society  known,  by  the  name 
of  the  Orange  Society.  But  it  is  particularly 
necessary,  gentlemen  of  the  jury,  that  you  and 
the  Court  and  the  public  should  understand 
what  was  formerly  uttered  by  me,  and  what  I 
now  repeat  I  am  desirous  of  expressly  stating, 
that  with  the  general  nature  of  the  Orange 
Societies,  in  relation  to  the  laws,  the  interests, 
and  happiness  of  the  country,  I  have  on  this  trial 
nothing  to  do.  Upon  this  subject  I  have  my 
opinions,  which  at  a  proper  place  and  season  I 
shall  not  shrink  from  avowing.  But  with  the 
present  inyestigation  they  have  no  concern.  1 
do  belieye  in  my  conscience  that  the  greater 
proportion  of  persons  associated  in  that  society 
feel  as  strong  and  lofty  a  contempt  for  those 
concerned  in  this  disgraceful  attack  as  I  do,  and 
are  as  incapable  of  participating,  authorising, 
yindicating,  or  palliating  it.  Every  public  man 
must  expect  to  be  the  subject  of  no  very  candid 
criticism.  I  wish  distinctly  to  have  it  under- 
stood that  this  is  no  after-thought  of  mine,  for 
the  purpose  of  qualifying  expressions  either 
inadvertently  or  too  strongly  used.  Had  I 
applied  these  expressions  indiscriminately  to  the 
Orangemen  of  Ireland,  I  should  have  violated 
my  duty,  and  stepped  beyond  that  line  of  con- 
ducting this  prosecution,  which  was  distinctly 

(a)  Journal  of  Irish  House  of  Commons, 
1718,  part  2,  769 ;  O'Flanagan's  Lives  of  the 
Lord  Chancellors  of  Ireland,  1,  543. 

(6)  In  a  speech,  April  15,  1888,  in  the 
House  of  Commons,  Plunket  cited  from  the 
records  of  the  Court  of  Kind's  Bench  in  Ireland 
seventeen  cases  in  which  informations  had  been 
filed  by  leave  of  the  Court  after  indictments  had 
been  presented.  On  May  8,  1828,  Plunket 
infbrmed  the  Hou^e  that  it  had  come  to  his 
knowledge  that  Saurin,  when  Attorney  General 
in  1811,  had  filed  an  ex  officio  information 
against  one  Leach  after  indictments  against  him 
had  been  ignored  by  a  grind  jury.  Life  and 
Speeches  of  Lord  Plunket,  1,  128. 


agreed  upon  between  me  and  the  eminent  and 
respectable  persons  by  whom  I  have  been  ad- 
vised. I  am  glad  to  take  this  opportunity  once 
for  all,  of  returning  my  thanks  to  my  learned 
colleague,  by  whose  hi^h  talents,  enlightened 
information,  and  extensive  knowledge,  I  have 
been  assisted  in  every  stage  of  this  proceeding, 
and  to  whose  cordial  zeal  and  co-operation  no 
terms  can  be  too  strong  to  render  justice  and 
express  my  gratitude.     .     . 

It  is  impossible  to  lay  this  case  truly  before 
the  public  without  briefly  reverting  to  the  political 
events  in  which  the  conspiracy  originated.  The 
foundations  of  it  were  laid  so  long  back  as  tho 
period  when  his  Majesty  was  pleased  to  honour 
this  country  with  his  presence.  It  is  not,  my 
Lords,  my  intention  to  occupy  your  time  by 
attempting  a  description  of  what  took  place  on 
that  occasion.  From  the  minds  of  those  who 
witnessed  the  transaction,  the  splendour  and 
glory  of  that  day  never  can  be  effaced.  To 
those  who  haye  not,  no  powers  of  mine  can 
give  an  adequate  description.  It  falls  to  me  to 
have  the  less  pleasing  task  of  remarking  that 
even  then  some  indications  were  to  be  ibund, 
that  his  Majesty's  gracious  dispositions  were  not 
likely  to  be  met  with  that  degree  of  gratitude 
and  respect  to  which  they  were  entitled,  and 
that  even  before  he  left  the  Irish  shore  the 
elements  of  mischief  were  at  work.  It  was 
understood  that  the  King,  before  he  honoured 
the  Mansion  House  with  his  presence,  had 
signified  his  desire  that  the  Glorious  Memory 
should  not  be  given  as  a  toast  I  mnst  entreat 
your  excuse,  my  Lords  (it  connects  itself  inti- 
mately with  the  matter  of  this  trial)  if  I  advert 
more  particulariy  to  this  topic,  and  endeavour 
to  disabuse  the  public  mind  upon  the  subject. 

Perhaps,  my  Lords,  there  is  not  to  be  found 
in  the  annals  of  history  a  character  more  truly 
great  than  that  of  William  8.  Perhaps  no 
person  has  ever  appeared  on  the  theatre  of 
the  world  who  has  conferred  more  essential  or 
more  lasting  benefits  on  mankind;  on  these 
countries,  certainly  none.  When  I  look  at  the 
abstract  merits  of  his  character,  and  contemplate 
him  vrith  admiration  and  reverence — lord  of  a 
petty  principality ;  destitute  of  all  resources  but 
those  with  which  nature  had  endowed  him; 
regarded  with  jealousy  and  envy  by  those  whose 
battles  he  foujght ;  thwarted  in  all  his  counsels ; 
embarrassed  in  all  his  movements ;  deserted  in 
his  most  critical  enterprises:  he  continued  to 
mould  all  those  discordant  materials,  to  govern 
all  these  warring  interests,  and  merely  by  the 
force  of  his  genius,  the  ascendancy  of  his  in- 
tegrity, and  the  nnmoveable  firmness  and  con* 
stancy  of  his  nature,  to  combine  them  into  an 
indissoluble  alliance  against  the  schemes  of 
despotism  and  universal  domination  of  the  most 
powerful  monarch  in  Europe,  seconded  by  the 
ablest  generals,  at  the  head  of  the  bravest  and 
best  disciplined  armies  in  the  world,  and  wield- 
ing, without  check  or  control,  the  unlimited  re- 
ources  of  his  empire.  He  was  not  a  consum- 
mate general ;  military  men  will  point  out  his 
errors ;  in  that  respect  fortune  did  not  favour 
him,  save  hj  throwing  the  lustre  of  adversity 
over  all  his  virtues.  He  sustained  defeat  after 
defeat,  but  always  rose  adveraa  rerum  immer^ 
$abili9  undo.    Looking  merely  at  his  shining 
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qualifies  and  achievements,  I  admire  him  as  I 
do  a  Scipio,  u  Kcfjulus,  a  Fabiiis  ;  a  model  of 
trniKiuil  courage,  undeviuting  probity,  and  armed 
uitli  a  resoluteness  and  constancy  in  the  cause 
of  truth  and  freedom,  which  rendered  him 
superior  to  the  accidents  that  control  the  fate 
of  ordhmry  men. 

Hut  this  is  not  all — I  feel,  that  to  him,  under 
God,  I  am,  at  this  moment,  indebted  for  the 
enjoyment  of  the  rights  which  I  possess  as  a 
subject  of  these  free  countries ;  to  him  I  owe 
the  blessings  of  civil  and  religious  liberty,  and  I 
venerate  his  memory  with  a  fervour  of  devotion 
suited  to  his  illustrious  qualities  and  to  his  god- 
like acts. 

Did  our  gracious  sovereign  come  here  to 
trample  on  the  memory  of  the  most  illustrious 
of  his  predece*isors  ?  No,  my  Lords,  the  high 
errand  on  which  he  landed  on  our  shores  was 
worthy  of  him,  and  bespoke  a  kindred  mind  to 
that  of  the  immortal  personage  whose  name  and 
character  he  vindicated.  He  knew  that  the 
whole  life  of  King  William  was  a  continued 
stniggle  against  intolerance ;  that  the  policy  of 
his  reign  was  opposed,  and  his  most  favourite 
objects  for  the  ptace  and  happiness  of  his  people 
were  baflfled,  by  the  folly  and  bigotry  of  those 
who  surrounded  him  ;  and  that  the  career  of 
his  glorious  life  was  obstructed,  as  the  lustre  of 
his  glorious  memory  has  been  tarnished,  by  the 
absurd  and  intolerant  dogmatism  of  those  who 
were  rescued  by  his  exertions  from  that  yoke 
which  they  sought,  in  opposition  to  his  eager 
wishes,  to  impose  on  others.  It  was  the  un- 
happy but  inevitable  result  of  the  circumstances 
in  which  the  people  of  this  unfortunate  country 
were  placed  tliat  they  had  to  meet  that  great 
man,  not  as  subjects  but  as  enemies.  The 
peculiar  good  fortune  of  the  British  people  was, 
that  every  feeling  of  religion  corresponded  with 
their  innate  love  of  freedom  to  alienate  them 
from  the  cause  of  the  exiled  monarch.  His 
designs,  his  determinations  against  their  civil 
and  religious  liberties,  were  notorious  and  un- 
alterable. An  inflexible  bigot  and  despot,  he 
was  too  intense  in  both  characters  to  endure  the 
appearance  of  a  compromise  with  toleration  or 
with  freedom.  Yet  every  man  knows  through 
what  difficulties  and  dangers  they  had  to 
struggle  before  the  house  of  Brunswick  was 
firmly  seated  on  the  throne.  Even  with  the 
full  tide  of  religion  running  in  their  favour,  the 
principle  of  loyalty  to  an  hereditary  succession 
was  so  indigenous  to  British  character,  that  it 
was  not  until  after  the  lapse  of  nearly  a  century 
that  the  principles  of  Jacobitism  were  finally 
Bubdued. 

But  in  unhappy  Ireland  the  exiled  king  was 
the  professor  and  patron  of  the  religion  to  which 
they  were  enthusiastically  devoted.  He  must 
be  a  preposterous  critic  who  will  impute  as  a 
crime  to  that  unhappy  people  that  they  did  not 
rebel  against  their  lawful  king,  because  he  ivas 
of  their  own  religion,  even  if  they  had  been  so 
fully  admitted  to  the  blessings  of  the  British 
constitution  as  to  render  them  equally  alive  to 
the  value  of  freedom.  They  seem  therefore,  by 
the  nature  of  things,  almost  necessarily  thrown 
into  a  state  of  resistance ;  nothing  could  have 
saved  them  from  it  but  so  strong  a  love  of 
abstract  freedom,  as  might  subdue  the  principles 


of  loyalty  and  the  feelings  of   religion.     No 
candid  man  can  lay  so  heavily  on  poor  human 
nature,  nor  fairly  say  that  he  thinks  worse  of 
the  Roman  Catholic,  for  having  on  ^lat  day 
abided  by  his  lawful  Sovereign  and  his  ancient 
faith.     What  was  the  result  P    They  were  con- 
quered— conquered  into  freedom  and  happiness 
— a  freedom  and  happiness  to  which  tike  sac- 
cessf ul  result  of  their  ill-fated  struggles  would 
have  been  destructive.    There  is  no  rational 
Roman  Catholic  in  Ireland  who  does  not  feel 
this  to  be  the  fact.    Even  the  name  of  the 
exiled  family  is  now  unknown;    the  Throne 
rests  on  the  firm  basis  of  the  unanimoos  re- 
cognition of  the  entire  people.    The  memory  of 
their  unfortunate  struggles  is  lost  in  the  con- 
viction of  the  reality  of  those  blessings,  which 
have  been  derived  from  their  results  equally  to  the 
conquerer  and  to  the  conquered.    What  wise  or 
good  man  can  feel  a  pleasure  in  recalling  to  the 
minds  of  a  people  so  circumstanced   the  fact 
that  they  have  been  conquered  ?     What  but  the 
spirit  of  folly  and  of  mischief  can  take  a  satis- 
faction in  interrupting  them  in  the  enjoyment 
of  the  blessings  of  their  defeat,  by  taunting 
them  with  the  recollection  that  they  were  de- 
feated ?     Why  is  conquest  desirable  to  any  one 
but  the  trooper?     Because  it  opens  the  way  to 
peace  and  harmony ;  but  to  those  I  have  now 
to  deal  with,   the  fruits  of  the  conquest  are 
valueless,    without    the    perpetuation    of    the 
triumph.    He  is  a  mischievous  man  who  desires 
to  remind  the  people  of  this  country  that  they 
are  a  conquered  people.    He  is  a  mischievous 
man,  who  for  the  gratification  of  his  own  whim, 
desires  to  celebrate,  in  the  midst  of  that  people, 
the  anniversary  of  their  conquest.    Never  was 
there  a  subject  more  loudly  calling  for  and 
justifying  the  gracious  and  saving  interposition 
of  the  royal  wisdom. 

In  the  history  of  royal  lives  there  seldom  has 
occurred  an  instance  affording  a  more  gratifying 
subject  for  the  historian  to  dwell  on,  than  the 
royal  visit  to  Ireland.  The  statement  of 
splendid  victories,  the  development  of  profound 
schemes  of  policy,  the  application  of  able 
counsels,  and  of  powerful  resources,  the  def^ice 
of  the  liberties  of  the  world—all  these  are 
the  subjects  of  historic  detail,  and  may  be  the 
fair  subjects  of  political  controversy.  But  here, 
by  the  mere  impulse  of  his  own  feelings,  the 
heartiness  of  his  nature,  a  moment  was  created 
in  which,  without  calling  on  any  of  the  common 
places  of  royalty,  without  the  aid  or  force,  or 
fear,  or  flattery;  without  arms,  or  power,  or 
patronage  ;  by  the  mere  indulgence  of  his  kind 
and  generous  nature,  he  guned  to  himself  the 
most  exalted  privileges  which  a  human  being 
can  exercise — that  of  bestowing  happiness  on, 
and  sharing  it  with,  millions  of  hut  fdlow- 
creatures.  The  promptness  with  which  this 
moment  was  seized;  the  gnuuous  and  con- 
descending manner  by  which  it  was  improved ; 
the  thousand  and  ten  thousand  blessings  which 
are  to  be  derived  from  it,  all  these  may  be 
subjects  of  just  applause  and  of  sober  eritioism. 
But  here  the  true  value  of  the  act  is  its  sim- 
plicity. To  enter  into  the  hearts  and  become 
master  of  the  enthusiastic  affections  of  an  entire 
people,  merely  by  showing  himsctf  the  friend 
and  Father  of  them  all,  was  a  felioity  to  him  and 
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them  unparalleled  in  the  erentfol  history  of  this 
nation;  it  was  worthy  of  a  successor  of  the 
great  monarch,  whose  talents  and  virtues  he 
emulated,  and  whose  memory  he  rescued  from 
the  disgraceful  or^es  hy  which  it  had  heen 
tarnished.  Equal  m  the  motive  and  the  feeling 
— happier  in  this,  that  the  hard  fortune  of 
William  3  compelled  him  to  visit  this  country 
as  a  conqueror;  but  it  was  reserved  for  the 
peculiar  felicity  of  Greorge  4,  that  he  was  the 
first  Britidi  King  who  ever  placed  a  friendly 
footstep  upon  the  Irish  soil. 

I  have  already  had  occasion  to  remark  that 
the  intimation  of  His  Majesty's  pleasure  on  the 
subject  of  public  concord  was  not  perfectly 
agreeable  to  a  certain  portion  of  his  subjects. 
Some  little  clouds  were  seen  flitting  along  the 
horixon,  which  indicated  the  probability  of  a 
future  storm.  How  far  the  Government  of  the 
country  were  enabled  to  act  on  the  personal 
recommendation  and  parting  injunctions  of  the 
King, — what  were  the  difficulties  the  Irish 
Grovemment  had  to  encounter, — what  were  the 
means  they  used  to  surmount  them,  these  are 
matters  which  do  not  belong  to  the  present 
subject.  I  pass  to  the  period  of  Lord  Welles- 
ley's  arrival  in  this  country.  He  found  a  great 
portion  of  the  South  of  Ireland  in  a  state  of 
licentiousness,  surpassing  the  worst  excesses  of 
former  unhappy  times,  (a)  He  had  to  deal  with 
dangerous  and  secret  conspiracies  in  other  parts 
of  the  country.  In  what  manner  the  Lord 
Lieutenant  applied  the  powerful  energies  of  his 
great  mind  to  meet  these  complicated  difficulties 
does  not  fyM  within  the  compass  or  limit  of  this 
trial.  It  would  ill  suit  with  my  notions  of  what 
is  due  to  the  Marquess  Wellesley,  and  of  his 
temper  and  character,  to  offer  up  the  suspicious 
praises  which  an  Irish  Attorney  General  is 
supposed  bound  to  tender  to  the  Lord  Lieu- 
tenant. I  am  too  sensible  of  the  well-formed 
taste  of  this  illustrious  person  not  to  be 
convinced  that  he  would  reject  with  disdain 
the  vulgar  incense  of  official  adulation,  if  I 
could  stoop  to  offer  it — No,  my  Lords,  it  would 
be  an  unsuited  return  for  the  kindness,  the 
confidence,  I  will  presume  to  say,  the  friendship, 
with  which  he  has  honoured  me ;  I  know  too 
wen  his  lofty  feeHogs  and  noble  nature,  **  ctU 
male  si  pcUpere,  recalcitrat  undique  tutus ; " — 
but  I  will  not  be  deterred  by  the  apprehension 
of  a  suspicion  which  I  disdain,  and  to  which  I 
trust  the  character  of  my  life  renders  me 
superior,  from  expressing  my  sentiments  of  that 
exalted  personage,  when  he  has  beccMne  the 
object  of  vulgar  scurrility,  and  when  an  open 
and  desperate  attack  is  inade  upon  his  person 
and  his  Government.  I  will  not  be  deterred 
frt>m  saying  that  had  our  Gracious  Sovereign 
surveyed  the  extent  of  his  dominions  in  search 
of  one  fitted  to  execute  the  magnificent  purposes 
of  benevolence  to  his  people  with  which  his 
royal  breast  was  filled,  he  could  not  have  found 
a  person  whom  the  gifts  of  nature,  improved  by 
every  noble  art,  and  mellowed  by  a  long  and 
arduous  experience  in  the  most  difficult  exi^n- 
cies  of  this  great  empire,  so  eminently  quahfied 
for  the  task,  or  one  whose  heart  so  entirely  and 


(a)  Pearce's  Memoirs  of  Wellesley,  8,  814, 
848. 


cordially  vibrated  in  unison  with  the  gracious 
and  paternal  interest  which  was  felt  for  the 
welfare  of  his  native  land.  That  noblo  peer 
entered  on  the  Government  of  this  country 
under  this  royal  instruction  ;  he  had  to  explore 
a  very  difficult  and  dangerous  and  untried  path, 
but  he  had  the  parting  admonition  and  the 
renewed  iigunctions  of  his  Sovereign  for  his 
pole  star.  He  entered  on  that  government, 
carefully  distinguishing  his  opinions  and  duties 
as  a  politician  and  a  Legislator,  from  those  which 
necessarily  involved  the  system  of  Government 
of  the  country  committed  to  him^  Never 
abandoning,  but  carefully  distinguishing,  his 
individual  opinion  from  his  official  duties,  he 
applied  himself  strictly  and  exclusively  to 
effectuate  the  orders  of  the  King  by  the  equal 
administration  of  the  existing  laws,  and  by  the 
promotion  of  peace,  happiness,  and  concord 
among  all  the  various  classes  of  his  subjects.  I 
defy  the  malignity  of  criticism  to  point  out  a 
false  move  in  the  government  of  that  noble 
person;  one  instance  in  which  he  departed  from 
the  spirit  of  that  mission  of  conciliation  which 
was  confided  to  him ;  an  act  or  an  expression 
calculated  to  excite  offence  or  disapprobation  in 
the  mind  of  any  honest  man  or  lover  of  his 
country,  be  his  sect  or  his  party  what  it  may. 
Pursuing  his  clear  and  undeviating  course, 
raised  above  all  party,  the  laws  for  his  guide, 
and  the  public  happiness  for  his  object,  his 
fame  is  independent  of  the  praise  of  his  friends, 
and  above  the  malice  of  his  enemies ;  it  is  our 
business,  my  Lords,  to  guard  his  person  and  his 
government  against  their  secret  machinations 
and  their  open  violence. 

The  discontinuance  of  the  public  insults  to 
which  I  have  already  alluded,  and  which  had 
been  so  highly  disapproved  of  by  the  King, 
necessarily  had  a  place  in  the  system  of  the 
Lord  Lieutenant.  The  offensive  toast  which 
had  been  renewed  in  the  presence  of  the  late 
Lord  Lieutenant  was  withheld  in  the  presence 
of  Lord  Wellesley.  I  grieve  to  say  that  a  spirit 
of  mutiny  and  dissatisfaction  on  this  subject 
was  giddily  and  rashly  encouraged  by  many 
who  knew  and  ought  to  have  reverenced  the 
King's  commands. — ^The  Lord  Lieutenant, 
however  highly  he  disapproved  the  giving  the 
toast  on  pubUc  occasions,  did  not  think  it 
became  him  to  take  any  farther  step,  having 
taken  care  that  the  King's  authority  diould  not, 
in  his  presence,  be  insulted  by  it  Another 
subject,  or  rather  part  of  the  same  subject,  called 
his  attention. 

The  statue  of  King  William,  you  all  know, 
has  been,  for  some  years  back,  bedaubed  with 
ridiculoos  painting  and  tawdry  orange  colours, 
— a  ludicrous  specimen  of  bad  taste,  with  which, 
however,  his  Exoellency  did  not  feel  himself 
called  on  to  intermeddle.(a)  But  beyond  this,  a 
set  of  low  persons,  whose  names  were  not 
avowed,  had  been  for  some  years  back  in  the 
habit  of  mounting  the  statue  in  the  night  of  the 
8rd  of  November  and  of  the  1 1th  of  July,  and 
putting   on    it  a  fimtastic  drapery  of  orange 


(a)  Appendix  K. ;  O'Flanagan's  lives  of  the 
Irish  Lord  Chancellors,  1,  540 ;  CConnell's 
Speeches,  1, 174 ;  Correspondence  of  CConnell, 
1,88. 
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sciirf.s,  iii  tlienisflves  ridiculous,  if  they  had 
not  bfcn  meant  as  a  mark  of  triumph  over  a 
Certain  portion  of  their  fellow  subjects.  This 
tkin^  done  by  a  party  of  sworn  Orangemen,  and 
for  the  avowed  pur|>ose  of  insult  had  been 
resented  by  the  Homan  Catholics  whom  it  was 
intende<l  to  insult,  and  on  the  Tith  of  July  last 
a  serious  riot  had  occurred,  the  insulted  party 
conceiving  that  they  had  as  good  a  right  to 
uiidre>s,  a*^  the  other  liad  to  dress,  the  statue  of 
King  William.  In  the  course  of  this  affray 
livt's  had  het'n  endangered,  the  peaceable 
inhabitants  of  College  Green  seriously  alarmed, 
the  tranquillity  of  tlie  Uietropolis  disturbed,  and 
evil  passions  of  the  most  furious  kind  engen- 
dered in  the  minds  of  the  parlies.  It  is  obvious 
that  one  of  these  three  courses  was  to  be 
pursued  :  either  the  dressi-rs  of  the  statue  were 
to  be  protected  by  public  force  and  the  consti- 
tuted authorities,  or  they  were  to  be  forbidden 
and  j>revented ;  or  the  parties  were  to  be  left 
to  fight  it  out  till  outrage,  riot,  and  bloodshed 
arrived  at  such  a  height  that  the  civil  power 
must  act  against  both.  I  have  never  heard  it 
distinctly  stated,  or  that  it  was  distinctly  stated 
by  any  person,  that  either  the  first  or  the  last 
of  these  courses  ought  to  have  been  proved ; 
either  that  the  public  authorities  should  have 
been  called  to  assist  the  nightly  party  in  making 
the  toilet  of  King  William,  and  to  apprehend  any 
person  who  should  presume  to  interrupt  them, 
or  that  the  streets  of  the  capital  should  be  dis- 
graced by  the  continuance  of  these  sense-brawls. 
The  first  question  on  which  his  Excellency  had 
to  satisfy  his  mind  was  whether  the  continuance 
of  the  practice  of  dressing  the  statue  might, 
under  such  circumstances  be  legally  prevented. 

He  was  advised  that  it  clearly  might;  that 
these  mummers  had  no  right  to  lay  their  hands 
on  this  public  ornament,  whether  for  the  purpose 
of  decoration  or  dedecoration.(a)  Gentlemen, 
1  remember  that  on  one  occasion  a  set  of  ruffians 
mounted  this  statue,  and  daubed  it  over  with 
lampblack.  Neither  they  nor  any  other  persons 
had  a  right  to  meddle  with  the  public  ornaments, 
either  to  adoni  or  disgrace  them.  But  inde- 
pendently of  this,  his  Kxcelleucy  was  advised 
that  this  being  proposed  to  be  done,  not  in 
discharge  of  any  acknowledged  duty,  or  in  the 
prosecution  of  any  known  business,  or  in  the 
exercise  of  any  right  of  property  or  franchise, 
either  by  grant  or  usage,  and  being  found  by 
cx])erience  to  have  a  tendency  to  produce  and 
to  have  actually  produced  a  breach  of  the  peace, 
and  it  being  proved  on  oath  that  it  had  done  so, 
and  that  its  continuance  excited  well  grounded 
apprehension  for  the  safety  of  their  persons  in 
the  minds  of  the  King's  subjects  residing  in  the 
neighbourhood,  several  of  whom,  persons  of 
known  respectability,  and  l*rotesta!»ts  too,  had 
made  affidavit  to  that  effect,  his  Excellency 
was  advised  thiit  he  would  be  well  ^^-arranted  in 
using  the  civil  force  to  prevent  the  dressing  of 
the  statue.*' 

In  the  course  of  his  address  North,  (A>  coun- 
sel for  the  defendants  Uaudwich  and  Graham, 


(a)  See  Appendix  K. 

(6)  See  as  to  North's  speech  "  Some  official 
Correspondence  of  George  Canning,'*  1 ,  1  S3 ; 
Sheil's  Speeches  XXV.  I 


said  :  **  Never  shall  I  forget  the  emotions  which 
I    felt,   when   on   the    4th    of    November,     I 
walked  down  to  College  Green  and  beheld  the 
scene  which  was  there  exhibited.     When  I  saw 
the  statue  of  that  illustrious  monarch,  which, 
though  I  had  not  been  so  much  accustomed  to 
reverence  it,  was  so  dear  to  my  fathers  and  mj- 
kiusmen,   stripped,  for    the   first   time,   of    its 
accustomed  honours,  deprived  of  those  annnnl 
decorations   which    had  been  the    old    man's 
pleasure,  and  the  poor  man's  pride,  surrounded 
by  armed   horsemen  with  drawn  swords,  hem- 
ming in,  and  closing  on  the  captive  hero ;  it 
seemed  to  me,  for  a  moment,  as  if  a  successful 
invasion  had  been  effected  on  our  shores,  as 
if  military  occupation  had  been  taken  of  the 
capital,  and  some  Scythian  barbarian,  from  the 
Tanais  or  the  Vol^p,  was  heading  his  licentious 
troop,  triumphing  m  the  heart  of  the  city,  and 
with  his  flickering  sabre,  menacing  and  insult- 
ing the  venerable  monument  of  our  laws,  our 
liberties,  and  our  religion. 

"  Gentlemen  of  the  Jury,  when  such  were 
my  feelings,  thinking  as  I  do,  and  with  the 
political  sentiments  which  I  entertain,  and 
having  my  views  upon  the  great  subject  of 
Catholic  claims,  what,  I  leave  you  to  suppose, 
were  the  feelings  of  men  who  thought  differeotlj 
from  me,  who  believed  that  Protestant  rights 
and  Protestant  privileges,  and  all  that  is  meant 
by  Protestant  ascendancy,  were  main  props  and 
pillars  of  the  British  Constitution,  and  that 
without  them  there  was  no  security  for  Protes- 
tant propeny  or  peace  ?  WTiat,  I  ask  you,  were 
likely  to  be  their  feelings  ?  The  Attorney 
General  has  done  justice  to  them ;  he  has 
pourtrayed  the  character,  and  sketched  the 
history  of  King  William.  I  shall  not  attempt 
to  follow  him  there ;  I  shall  not  enter  into  any 
such  vain  and  foolish  emulation  ;  I  might  as 
well  think  to  shoot  arrows  at  the  sun.  Gentle- 
men, you  have  heard  that  fine  description.  The 
Attorney  General  has  laid  his  offering  on  the 
altar  of  King  William,— an  offering  of  his  own 
workmanship — fresh  fhim  the  mint  of  his  tran- 
scendent genius,  and  glowing  with  all  those 
divine  attributes  and  godlike  qoalities  which 
the  powers  of  a  sublime  eloquence  enabled  him 
to  stamp  upon  it.  But  let  him  not,  therefore, 
sneer  at  the  poorer  offerings  of  humbler  men  to 
the  same  object  of  their  worship  ;  his  gift  was 
one  every  way  worthy  of  him,  suited  to  his 
extraordinary  talents,  his  refined  taste,  and 
superior  education  :  but  we  are  taught  to  be- 
lieve, that  the  rude  wonder  of  the  Shepherds 
wa.s  as  acceptable  as  the  gold,  frankincense,  and 
myrrh  of  the  I^Astem  Kings.  The  Attorney 
General  has  taunted  these  poor  men  with  their 
want  of  taste  ;  the  sashes  and  scarfs  with  which 
they  decorated  the  statue  were  tawdry  and 
vulgar  it  seems,  and  the  mantua-maker  of  King 
William,  as  he  termed  him,  did  not  a4just  his 
millinery  as  well  as  he  might  But,  Gentlemen, 
this  is  not  a  point  of  taste,  it  is  a  matter  of  feel- 
ing :  the  soldier,  in  the  field  of  battle  clings 
with  as  much  devotion  and  fidelity  to  his 
tatter^  colours  as  if  they  displayed  the  paint- 
ing of  Bubens  or  the  designs  of  Raphael.  I, 
therefore,  claim  for  these  men,  what  the  Attor- 
ney General  has  demanded  for  himself;  I 
claim  for  them  the  right  to  expreBS  in  their  own 
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homelj  dialect,  and  after  their  own  vulgar  and 
tasteless  manner,  if  jou  will  have  it  so,  their 
respect  the  memory  of  King  William,  and 
their  gratitude  for  the  benefits  which  he  has 
conferred  upon  them,  and  on  their  country. 
But  such  sentiments  or  such  expression  of 
them  you  may  tell  me  are  not  justed  by 
philosophy  and  reason, — ^and  if  you  will  argue 
the  point  with  me  like  metaphysicians  or  pro- 
fessors, perhaps  I  shall  be  compelled  to  admit 
that  they  are  not ;  bat  be  it  that  they  are  not 
reason — I  tell  you  they  are  nature.  There  is 
a  principle  implanted  in  the  human  breast  for 
the  highest  and  the  noblest  purposes,  that  by 
attractions  which  we  cannot  always  explain, 
but  which  we  never  can  resist,  draws  us  to- 
gether into  bands  and  companies  of  kindred 
feeling;  sometimes  it  is  the  recollection  that 
we  are  sprung  from  the  same  endeared  and 
consecrated  soil — sometimes  the  spirit-stirring 
thought  that  we  have  drawn  our  loyal  swords 
in  defence  of  the  same  Sovereign  and  the  same 
law,  or  perhaps  the  touching  remembrance  that 
we  have  bowed  together  before  the  altar  of  a 
common  faith.  Whatever  they  may  be,  they  are 
the  links  that  join  heart  to  heart — the  fine 
chords  that  bind  man  to  man— that  are  as  sensi- 
tive as  they  are  strong,  and  never  yet  were 
broken  with  impunity.  If  the  Attorney  Gene- 
ral had  consulted  the  illustrious  person  at  the 
head  of  his  Majesty's  Government  in  this 
country,  he  would  have  told  him  that  even 
the  feeble  pliant  Hindoo,  who  bows  his  neck 
l>eneath  the  yoke  of  eveiy  conqueror,  Christian 
and  Mahometan,  Tartar  and  European,  will  not 
p-ermit  one  darling  rite,  one  ancient  usage,  one 
cherished  prejudice  to  be  touched,  revolted,  or 
disturbed.  Not  Tamerlane  nor  Zingis,  not  Clive 
nor  Wellesley,  in  the  plenitude  of  their  power, 
ever  dared  to  assail  him  in  the  sanctury  of  his 
feelings — and  shall  Irishmen  endure  in  tame 
and  uncomplaining  submission  wliat  would  not 
be  borne  by  the  feeble  and  enslaved  Hindoo  ? 

I  am  so  far  from  wishing  to  conceal,  then, 
that  the  discontinuance  of  the  annual  com- 
memoration of  King  William's  birthday  gave 
dissatisfaction  to  a  certain  class  of  his  Majesty's 
subjects  that  I  freely  admit  it;  I  admit  also 
that  to  this  class  the  defendants  belonged. 
Let  us  now  inquire  how  far,  and  to  what  extent, 
their  displeasure  carried  them.  Applv  your- 
selves with  diligence  to  this  inquiry,  for  it  is 
the  issue  you  are  to  try.  When  the  Lord 
Mayor  published  his  proclamation  to  prohibit 
the  decoration  of  the  Statue,a  considerable  degree 
of  irritation  was  produced.  It  was  not  confined 
to  the  defendants,  it  was  felt  by  their  fellow- 
citisens  of  a  higher  order,  and  express6d  in 
resolutions  of  the  Common  Council,  and  I 
believe  some  of  the  Guilds.  In  this  state  of  the 
public  mind,  and  while  men  were  under  the 
influence  of  those  feelings,  the  Lord  Lieutenant, 
who  had  now  been  nearly  a  year  at  the  head  of  the 
Government,  announces  his  intention  of  publicly 
visiting  the  theatre  for  the  first  time.  Pause, 
gentlemen,  and  ask  yourselves  for  what  pur- 
pose a  Lord  Lieutenant  visits  the  theatre.  Let 
no  man  deceive  you  into  a  notion  that  he  goes 
there  for  the  sole  object  of  witnessing  the 
spectacle.  There  is  another  and  prinoip^  pur- 
pose to  which  this  is  collateral  and  Hubordinate 


— the  purpose,  namely,  of  receiving  the  ap- 
plauses of  the  people,  and  publicly  manifesting 
the  popularity  of  his  administration.  If  he 
should  be  fortunate  enough  to  receive  these 
testimonies  of  public  approbation,  the  fact  is 
immediately  signified  to  the  Government  in  Eng- 
land. It  appears  in  the  official  papers,  and  is 
understood  to  bestow  lustre,  if  it  does  not  confer 
strength,  on  the  Ministers  of  the  Crown.  Now, 
gentlemen,  it  so  happens  that  I  feel,  or  that 
Graham  feels,  or  that  Handwich  feels,  that  the 
Lord  Lieutenant  does  not  deserve  this  popu- 
larity which  he  thus  publicly  looks  for.  We 
are  unwilling  that  our  sentiments  should  be 
misunderstood,  as  they  would  be,  if  the  Lord 
Lieutenant  were  received  with  universal  and 
unanimous  applause.  I  protest  I  have  yet  to 
learn  that  there  is  anything  criminal  in  going 
to  the  theatre,  to  oppose  the  tide  of  that  popu- 
larity which  I  think  unmerited,  or  in  reusing 
to  join  In  those  plaudits  by  which  it  is  evinced. 
And  yet  has  any  other  offence  been  proved 
against  these  men?  We  were  told,  and  the 
nation  actually  believed  it,  that  an  attempt  had 
been  made  to  assassinate  the  Lord  Lieutenant 
But  what  are  the  facts  disclosed  by  the  wit- 
nesses ?  That  a  number  of  persons  of  the  purest 
and  most  untainted  loyalty,  meeting  in  their 
Orange  Lodges,  agree  together  to  assemble  on 
the  night  of  the  Lord  Lieutenant's  going  to  the 
theatre,—  in  the  upper  gallery,  why  be  it  so ; 
but  what  to  do  there? — To  perpetrate  what? 
Deadly  treason  ?  Why,  after  **  God  save  the 
King  "  had  been  played,  to  call  for  the  '*  Boyne 
Water,"  to  let  the  Lord  Lieutenant  know,  what 
perhaps  had  been  concealed  from  him  by  his 
confidential  advisers,  that  there  were  men  of 
too  humble  a  rank  to  approach  his  person,  and 
attend  his  levees,  yeomen  and  artificers,  who 
still  loved  the  old,  favourite,  and  once  national 
air  of  the  "  Boyne  Water,"  who  felt  their  blood 
warmed,  and  their  hearts  cheered  by  its  notes, 
and  kindling  within  them  the  spirit  of  their 
conquering  ancestors.  Gentlemen,  they  assem- 
bled for  that  purpose,  and  for  that  purpose  only. 
I  beg  pardon,  there  might  have  been  another. 
I  will  not  say  it  was  no  part  of  their  intention 
to  show  signs  of  disapprobation  on  the  appear- 
ance of  the  Lord  Mayor.  But  I  have  yet  to 
learn,  that  that  worshipful  person  comes  within 
the  statutes  of  treason,  or  that  in  the  dignity  of 
Tx)rd  Mayor  there  is  any  thing  ex  vi  termini,  to 
speak  with  the  grammarians,  or  ex  officio,  to 
speak  with  the  Attorney  General,  which  gives 
him  the  protection  of  prerogative.  I  never 
heard  that  he  could  touch  for  the  king's  evil, 
or  that  royal  virtue  emanated  from  the  white 
wand  and  gold  chain.  The  Lord  Mayor  is,  I 
dare  say,  a  very  excellent  man,  and  a  very 
worthy  magistrate,  and,  like  his  predecessor  m 
the  Commons'  Journals,  he  may  yet  be  knighted 
for  his  political  merits  ;  but  il  is  no  misprision 
of  treason  to  hiss  him  in  the  theatre. — To  call 
for  the  ** Boyne  Water"  then,  and  possibly  to 
hiss  the  Lord  Mayor,  these  men  assembled. 
But  take  this  with  you,  that  when  they  made 
these  determinations,  it  was  no  part  of  the 
agreement;  nay,  it  was  expressly  guarded 
against  by  the  agreement,  that  any  personal 
violence  should  be  offered,  or  any  personal 
iasult  or  offence  given  to  the  Lord  Lieutenant." 
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lU'sHK,  L.CJ.,  in  (lirectiDg  the  Jury  said  : 
"  The  next  topic,  gentlemen,  which  I  wish  to  ex- 
clude from  your  consideration,  is  the  influence 
attributed  to  the  act  of  the  CommiBsion  grand 
jury,  in  ignoring  Bills  of  Indictment,  charging 
the  present  traversers  with  the  same  oflFence  as 
is  conUtined  in  these  informations.  That  act  of 
the  grand  jury  is  not  in  evidence  before  you. 
It  beinjr  in  our  opinion  not  connected  with  the 
issue,  we  deemed  it  our  duty  to  reject  it  when 
offered  in  ev-idence.  But  for  the  purpose  of 
considering  what  influence  it  ought  to  have,  it 
must  1k'  assumed  as  a  fact  that  the  grand  jury 
did  ignore  the  bills.  It  was  not  only  admitted, 
but  distinctly  stated,  by  the  Attorney  General ; 
and  by  the  counsel  for  the  traversers  it  has  not 
only  bi'en  assumed  but  claimed  as  a  fact  ma- 
terial for  their  arguments.  And  therefore  for 
all  the  purposes  of  my  present  address  to  you, 
it  must  be  considered  as  indisputable,  although 
upon  the  issue  between  the  Crown  and  the  tra- 
versers we  did  not  think  ourselves  at  liberty  to 
admit  it  as  evidence.  In  one  point  of  view,  and 
in  one  alone,  ought  it  to  have  the  slightest  in- 
fluence upon  your  minds.  It  ought  to  call  upon 
you  to  proceed  with  great  caution,  in  a  case 
upon  which  other  men  have  already  came  to  a 
certain  conclusion.  To  say  that  it  should 
govern,  conclude,  or  influence  you  farther  than 
that  would  be  a  monstrous  proposition.  That 
grand  jury  acted  upon  their  oaths  ;  you  are 
now  to  act  upon  yours.  It  is  to  be  presumed 
that  they  have  acted  according  to  the  best  of  their 
judgments,  and  the  dictates  of  their  consciences. 
You  are  to  be  guided,  not  by  their  judgments 
or  their  consciences,  but  by  your  own.  If  any 
further  influence  were  to  be  attached  to  that 
act  of  the  grand  jury,  it  would  lead  to  con- 
sequences of  an  alarming  nature ;  amongst  the 
rest,  this  may  be  fairly  intimated  as  a  result — 
that  in  every  case  in  which  one  grand  jury 
ignores  a  bill,  another  ought  not  to  find  it,  and 
that  whenever  a  grand  jury  had  found  a  bill, 
and  where  the  prisoner  or  traverser  is  unable  to 
make  a  defence,  a  petty  jury  would  be  bound 
to  give  a  verdict  of  conviction,  upon  the  prin- 
ciple of  deference  to  the  grand  jury's  decision. 
In  fact,  the  ignoring  of  the  bill  is  either  a  bar 
to  the  present  prosecution,  which  cannot  be 
seriously  stated  ;  or  it  amounts  at  most  to  a  call 
upon  the  present  jury  to  proceed  cautiously  in 
a  case,  in  which  twelve  men,  at  least,  have 
already  decided  that  there  is  nothing  to  be  in- 
quired into. 

Another  topic  has  been  addressed  to  you  of 
the  same  nature.  An  appeal  has  been  made  to 
you,  upon  the  importance  of  this  trial  in  a 
political  point  of  view.  If  it  be  true,  as  has 
been  said,  that  the  political  interests  and  dea- 
tinies  of  the  country  are  involved  in  the  event  of 
this  prosecution— if  the  consequences  of  it  be 
really  of  so  important  a  nature,  let  that  cir- 
cumstance call  upon  you  for  a  patient,  cautious, 
calm,  dispassionate,  and  honest  investigation — 
whatever  may  be  your  opinions  upon  the  poli- 
tical interests  of  the  country,  do  not  sanction  by 
your  decision  that  most  alarming  of  all  pre- 
cedents, that  most  fatal  symptom  of  bad  times,  a 
political  or  a  fiactioas  verdict.  Gentlemen,  wero 
political  considerations  to  find  their  way  into 
that  jury-box,  the  consequences  would  be  most 


deplorable.   One  of  the  wisest  and  most  vmlaable 
contrivances  of  the  British  Constitatioii,  whidi 
provides  for  the  distinctness  of  its  several  fnne- 
tions,  would  be  deranged— if  the  Executive  were 
to  interfere  with  the  Legislative,  or  if  the  I>gis- 
lative  were  to  interfere  with  the  Executive,  or 
if  either  were  to  interfere  with  the  administni- 
tion  of  justice,  or  the  administratioii  of  justice 
with  either,  there  would  be  an  end  of  the  Con- 
stitution of  these  countries.     Under  the  free 
Government  which  we  enjoy,  every  man   hms 
political  rights  and  functions  of  one  kind  or 
other,  and  is   at  full  liberty  to  act  upon    his 
political  opinions.      For  the  exercise  of  snch 
rights  many  opportunities  are  afforded.     Every 
subject  may  petition  the  Throne  and  the  Jj^s- 
latare.     Many  have  the  occaidonal  right  of  exer- 
cising the  elective  franchise,  or  aspiring  to  die 
honour  of  representing  their  country  in  Parlia- 
ment.   Fvery  man  is  m  the  dsdly  and  habitual 
enjoyment  of  the  free  utterance  and  pahUcatioa 
of  his  opinions.     But,  gentlemen,  when  a  sub- 
ject of  this  land  enters  into  a  Court  of  Jastiee 
in  the  character  in  which  you  now  appear,  he 
leaves  his  political  rights  and  opinions  at  the 
threshold  of  the  Court,  for  the  purpose  of  assmn- 
ing  the  duties  of  a  juror. 

And  what  are  those  duties  ?  They  may  be 
described  and  comprehended  in  a  very  few 
words.  They  are  simply  these,  to  do  justice  m 
the  particular  case  which  the  jury  is  sworn  to 
tiy.  Indeed  the  very  use  of  the  word  "  sworn," 
implies  a  rebuke  to  him  who  could  address  to  a 
jury  anything  upon  this  subject  founded  merely 
upon  moral  or  political  considerations,  or  who 
for  a  moment  could  forget  that  in  this  Christian 
country  the  highest  duty  due  from  man  to  man 
is  enforced  and  sanctioned  by  the  most  solemn 
appeal  which  man  can  make  to  God.  In  this 
Court,  when  you  discharge  the  office  of  jurors, 
you  invoke  Almighty  God,  and  in  the  simple 
and  emphatic  language  of  the  law,  call  upon 
him  so  to  help  t/ou,  tfiat  is,  so  to  deal  with  you 
in  this  world  and  the  next,  as  yon  shall  do 
justice  in  the  particular  case  which  you  are  im- 
panelled to  try.  What  then,  gentlemen  of  the 
Jury,  is  in  the  present  case,  the  nature  of  tibat 
oath  ?  Are  you  sworn,  as  you  have  been  called 
upon  to  do,  to  decide  on  the  affairs  of  the 
empire,  to  pronounce  upon  the  question  of 
Roman  Catholic  emancipation,  or  of  Protestant 
ascendancy,  upon  the  merits  of  one  Lord  Lien- 
tenant  or  another,  the  character  of  the  Orange 
Association,  or  any  other  asvsociation,  or  to  con- 
sider whether  conciliation  or  discord  is  likely  to 
be  the  consequence  of  the  present  proceeding  ? 
Certainly  not,  you  are  sworn,  and  I  call  it  to 
your  recollection  in  the  beautiful  simplicity  in 
which  the  law  describes  your  duty,  a  true  ver- 
diet  to  give  according  to  the  evidence. 

Having  now  pointed  your  attention  to  the 
topics,  which  although,  perhaps,  justifiably  and 
inevitably  addressed  to  you,  it  is  necessaxy  to 
exclude  from  your  consideration,  it  becomes  my 
next  duty  to  apprize  you  of  the  nature  of  the 
question  to  be  tried.  That  question  is  simply 
this  :  whether  the  traversers  at  the  bar,  or  any 
of  them,  and  which,  are  guilty  of  the  charges, 
or  any  o(  them,  contained  in  these  informations. 
The  first  information  is  for  a  conspiracy,  and 
consists  of  three  counts.     The  first  count  states 
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that  the  Lord  Lieutenant  intended  to  go  to  the 
Theatre  Rojal  on  the  14th  of  December,  and 
that  the  traversers  and  others,  before  the  plaj, 
conspired  to  go  there  and  make  a  riot.     .     . 

I  shall  state  from  the  highest  aathority  what  in 
point  of  law  constitates  a  riot(a)  It  is  a  tumultu- 
ons  distarbance  of  the  peace,  by  three  [lersons  or 
more  assembling  together  of  their  own  authority 
with  an  intent  mutually  to  assist  one  another 
against  any  who  shall  oppose  them  in  the  execu- 
tion of  some  enterprise  of  a  private  nature,  and 
afterwards  actually  executing  the  same  in  a  vio- 
lent and  turbulent  manner  to  the  terror  of  the  peo- 
ple whether  the  act  intended  were  of  itself  lawful 
or  unlawful.  It  is  the  effectuating  it  by  force, 
and  in  an  unlawful  manner,  that  makes  a  riot. 
In  every  riot  there  must  be  circumstances  either 
of  actual  force  or  violence,  or  at  least  of  an 
apparent  tendency  thereto,  such  as  are  naturally 
apt  to  strike  a  terror  into  l^e  people,  as  the  show 
of  armour,  threatening  speeches,  or  turbulent 
gestures,  for  every  such  offence  must  be  said  to 
be  done  to  the  terror  of  the  people ;  but  it  is 
not  necessary  in  order  to  constitute  ^s  crime 
that  personal  violence  should  be  committed. 
The  reading  of  this  last  paragraph,  and  the 
recollection  of  some  mistakes  which  seemed  to 
prevail  on  the  subject,  suggest  to  me  the  neces- 
sity of  stating  to  you  the  concurrence  of  this 
Bench  in  the  description  of  an  assault,  and  the 
legal  character  of  that  offence  as  given  by  the 
Solicitor  Oeneral.(6) 

To  strike  at  a  man,  or  aim  a  blow  or  missile 
at  him,  is  as  much  an  assault  as  if  the  blow  or 
missile  actually  took  effect  But  to  return  to 
the  subject  of  riot;  whenever  three  or  more 
persons  use  force  or  violence,  in  the  execution 
of  any  design  where  the  law  does  not  admit  or 
allow  the  use  of  such  force,  all  persons  con- 
cerned therein  are  rioters.  And  the  law  is,  that 
if  one  person  encourages,  promotes,  or  takes  a 
part  in  a  riot  by  signs,  by  gestures,  or  by 
wearing  any  badge  or  ensign  of  the  rioters,  he 
is  himself  a  rioter.  If  he  in  any  way  encourages 
the  rioters  he  is  guilty. 

The  nature  of  a  conspiracy  is  now  to  be  de- 
scribed. It  is  defined  to  be,  where  two  or  more 
persons  confederate  together  for  the  effecting 
of  an  illegal  purpose,  or  to  effect  a  legal  purp<^e 
by  the  use  of  unlawful  means,  even  although 
such  purpc.se  should  never  be  effected. (c) 
The  merefy  confederating  constitutes  the  crime, 
though  the  object  be  not  effected. ((f)  Such  is 
the  legal  character  of  the  crimes  charged  in 
these  infonnations,  in  the  opinion  of  the  Court ; 
and  I  have  now  to  state  the  unanimous  opinion 
of  my  brethren  upon  the  result  of  the  evidence, 
that  if  the  evidence  given  be  true,  upon  which 
we  do  not  pronounce  any  judgment,  and  on 
which  you  exclusively  are  to  decide  and  deter- 

(a)  See  1  St.  Tr.  N.S.  1211. 

(6)  Henry  Joy. 

(c)  See  charge  of  Fitxgerald,  J.,  in  Reg,  v. 
PamelL  M  Cox  C.C.,  p.  513. 

(rf)  Willes,  J.,  in  Mulcahy  v.  Reg.  3  H.L., 
p.  817  ;  Coleridge,  L.C.J.,  in  Mogul  Steam 
Ship  Co.  V.  McGregor,  Gow  ^  Co,,  21  Q.B.D., 
p.  549 ;  Bowen,  L.  J.,  in  Mogul  Steam  Ship  Co, 
V.  McGregor,  Gow  Sf  Co,,  58  LJ.,  N.S.,  p.  481. 


mine,  that  evidence  is  in  point  of  law  abundantly 
sufficient  to  support  both  these  informations. 
Grentlemen,  whether  that  evidence  be  true  or 
not — whether  the  witnesses  deserve  credit  or 
not,  is  a  matter  upon  which  we  shall  intimate 
no  opinion.  We  shall  leave  it  to  you,  as  the 
proper  tribunal,  to  decide  upon  it  In  stating 
the  character  of  the  crime,  and  the  effect  of  the 
evidence,  if  believed,  we  perform  our  duty.  It 
remains  with  you  to  perform  yours. 

Before  I  proceed  to  sum  up  the  evidence,  it 
will  be  necessary  for  me  to  examine  a  doctrine 
asserted  by  the  traversers'  counsel  in  opposi- 
tion to  what  I  have  announced,  as  the  opinion 
of  the  Court  upon  the  law  of  the  case.  It  has 
been  insisted,  that  in  a  public  theatre,  any  man 
has  a  right  to  disturb  and  terrify  the  audience 
by  expressing  his  censure  or  approbation,  of 
public  and  political  characters  ;  that  such  right 
has  been  constantly  exercised  and  enjoyed  in 
the  theatres  of  both  countries;  and  that  such  a 
disturbance  of  the  peace,  under  such  circum- 
stances, loses  its  ill4^  character,  and  becomes 
excusable.  Gentlemen  of  the  jury,  there  is  no 
such  right  It  is  a  position,  in  our  opinion, 
not  founded  in  point  of  law.  If  it  were  allowed 
to  go  abroad  uncontradicted,  it  would  be  pro- 
ductive of  the  most  dangerous  consequences  to 
society.  The  rights  of  an  audience  at  a  theatre 
are  perfectly  wdl  defined.  They  may  cry  down 
a  play  or  other  performance  which  they  dislike, 
or  they  may  hiss  or  hoot  the  actors  who  depend 
on  their  approbation  or  their  caprice.  Even 
that  privilege,  however,  is  confin^  within  its 
limits.  They  must  not  break  the  peace,  or  act 
in  such  a  manner  as  has  ft  tendency  to  excite 
terror  or  disturbance.  Their  censure  or  appro- 
bation, although  it  may  be  noisy,  must  not  be 
riotous.  That  censure  or  approbation  must  be 
the  expression  of  the  feelings  of  the  moment. 
For  if  it  be  premeditated  by  a  number  of  per- 
sons confederated  beforehand  to  cry  down  even 
a  performance,  or  an  actor,  it  becomes  crimi- 
nal.(a)  Such  are  the  limits  of  the  privileges 
of  an  audience,  even  as  to  actors  and  authors. 
But  if  their  censorial  power  were  to  be  extended 
to  public  or  political  characters,  it  would  turn 
the  theatre  into  a  den  of  factious  rioters,  instead 
of  a  place  of  cultivated  amusement,  or  as  some 
conceive,  of  moral  improvement  What  public 
man  in  any  department  would  himself  go,  or 
would  take  his  family  to  a  theatre,  if  he  were  to 
incur  the  risk  of  being  hissed  or  insulted  by  a 
rabble,  instigated  by  ruffians,  exasperated,  per- 
haps, against  him  by  the  dischai^e  of  some 
public  duty?  We  are,  therefore,  anxious  to 
disabuse  you  as  to  this  topic,  which  has,  perhaps, 
not  unjustifiably  been  used  by  the  counsel  for 
the  traversers,  but  which  we  are  bound  to  dis- 
countenance ;  and  to  tell  you  that  no  length  of 
time  during  which  licentiousness  may  have  re- 
mained unpunished,  can  be  sufficient  to  sarietion 
so  mischievous  a  pretension,  or  protect  it  from 
the  reprehension  of  a  court  of  justice.  There  is 
no  distinction  between  a  theatre  and  any  other 

(a)  Compare  the  remarks  of  Mansfield,  C  J^., 
in  Clifford  v.  Brandon,  2  Camp.  p.  869 ;  and 
see  Gregory  v.  Duke  of  Brunswick,  6  M.  &  Q. 
205 ;  and  Wright  on  Cnminal  Conspiracies,  p.  41. 
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public  assembly.  There  is  no  difference  between 
the  right*^  of  an  audience  in  a  theatre  and  the 
persons  now  assembled  in  this  Court,  except  in 
the  greater  decree  of  respect  which  is  due  to  a 
court  of  justice,  or  between  such  an  audience 
and  a  congregation  in  a  church,  except  in  the 
veneration  which  is  due  to  a  place  of  worship. 
No  person  in  any  public  assembly  has  a  right  to 
break  or  endanger  the  public  peace." 


The  Deccan  Case.  Proceedings  before  the 
Lords  Commissioners  of  His  Majesty's  Treasury, 
at  Fife  House,  on  July  12,  July  20,  November 
15,  1822,  January  8,  January  9,  January  13, 
January  14,  16,  1823,  February  5, 1823.  Claims 
by  Lieutenant-Gencral  Sir  Thomas  Hislop  and 
the  Army  of  the  Deccan,  the  actual  captors,  and 
by  ihe  Marquis  of  Hastings,  Commander-in- 
Chief  (rt)  and  the  Gnind  Army.  There  is  a 
report  of  the  arguments  and  proceedings  in  two 
volumes. 

There  is  also  an  *'  Abridgment  of  the  Report 
of  the  Proceedings  in  tl»e  case  of  the  Deccan 
Prize  Money  "  by  Alfre<l  Kinloch. 

Adam,  counsel  for  Lord  Hastings,  having 
explained  that  the  war  originated  in  the  resolu- 
tion of  the  British  Government  to  destroy  the 
Pindarees,  which  necessarily  led  to  hostilities 
with  ihe  Mahratta  Powers  and  the  Peishwa; 
that  the  war  lasted  from  the  20th  October  1817, 
when  Lord  Hastings  took  the  field,  to  the  month 
of  July  1818  ;  and  that  the  Army  of  the  Deccan 
was  broken  up  by  an  order  of  Lord  Hastings  of 
March  31,  1818,  said  : 

"  The  proposition,  then,  that  I  submit  to  your 
Lordships  is,  that  the  whole  of  the  booty  taken 
in  this  campaign,  in  the  attainment  of  one  single 
individual  object,  the  extermination  of  the  pre- 
datory powers,  and  the  suppression  of  those  who 
engaged  in  their  cause,  must  be  considered  as 
one  general  mass  to  be  divided  among  all  those 
"who  were  engaged  in  the  war;  that  all  who 
contributed  to  gain  the  object  should  participate 
in  the  advantage  to  be  derived  from  it ;  and  that 
the  IJengal  Divisions  did  naturally  contribute  to 
this  end.  That  will  be  the  question  for  your 
Lordships  to  decide,  for  it  will  be  contended  on 
the  other  side  that  there  was  a  particular,  sepa- 
rate, and  distinct  army,  called  the  Army  of  the 
Deccan,  of  which  Sir  Thomas  Hislop  was  the 
Commander-in-Chief,  and  which  was  totally 
independent  of  that  army  which  was  under  the 
command  of  Lord  Hastings,  as  Commander-in- 
Chief  of  all  the  forces  in  India,  and  that  by  them 
alone  the  prize  in  question  was  taken  ;  the 
object,  therefore,  for  which  we  contend,  on  the 
part  of  Lord  Hastings  and  the  divisions  under 
his  immediate  command,  is  the  participation  in 
the  whole  of  the  prize  which  was  taken  during 
the  whole  of  this  campaign.  The  plan  of  Lord 
Hastings'  campaign  against  the  Pindarees  was  to 
draw  a  cordon  round  the  enemy.  A  Madras 
force  was  to  cross  the  Nerbudda  from  the  south. 
A  Bombay  force  was  to  move  from  the  west 
from  Guzerat;  while  the  forces  from  Bengal, 

(a)  See  above,  p.  378,  and  Appendix  L. 


including  the  Kagpore  subsidiary  force,  were  to 
march  towards  the  same  quarter  from  the  esast 
and  from  the  north." 

LushingtoH  (a)   on    the  same    side,    having 
referred  to  Litido  v.  Rodney  (Jb)  said  : 

*'  This  being  the  state  of  the  law,  the  question 
is,  By  what  principles  are  your  lordships  to  be 
regulated  in  the  distribution  of  booty  ?  I  mean 
to  argue  this  question  precisely  on  the  principles 
which  would  apply  to  naval  prise,  or  to  prixe 
taken  by  conjunct  expedition  ;  but  at  the  same 
time  I  beg  your  Lordships  to  understand  that  I 
by  no  means  intend  to  admit  that  all  the  same 
arguments  and  all  the  same  reasons  would  applj 
to  the  case  of  continental  booty  as  would  appjy 
to  naval  prize  or  to  prize  captured  bj  conjunct 
expeditions,  because  the  things  in  themselves 
are  essentially  different.  In  case  of  naval  prize, 
or  of  prize  taken  by  a  conjunct  expedition,  the 
object  of  capture  is,  generally  speaking,  simple, 
and  attended  with  few  ramifications,  if  I  may 
venture  to  use  that  expression  ;  but,  my  Lords, 
in  the  case  of  booty  taken  on  land,  your  Lord- 
ships know  that  the  scene  inevitably  wideni*, 
and  that  the  sources  from  whence  the  co-opera- 
tion may  arise  are  infinitely  more  numerous. 
My  Lords,  there  is  one  title,  one  claim  inequity, 
upon  the  liberality  of  the  Crown,  which,  of 
course,  is  beyond  all  dispute,  namely,  that  of  the 
actual  captor.  It  is  quite  clear  that  those  who 
a«<tually  do  capture  the  prize  or  booty,  are  enti- 
tled to  pray  your  liOrdships  that  they  may  be 
permitted  to  share  in  the  prize  or  booty  they 
have  so  taken. 

"  My  Lords,  the  second  class  who  are  entitled 
to  share  (having  made,  by  way  of  distinction, 
the  first  class  to  be  the  actual  takers)  are  those 
who  by  actual  co-operation  by  rendering  asbist- 
ance  in  the  field  towards  the  effecting  the 
individual  capture,  claim  to  share  together  with 
the  actual  captors.  In  this  class,  my  Lords,  it 
is  obvious  that  there  may  be  an  infinite  variety 
of  cases ;  a  man  may  render  the  most  essentia 
assistance,  or  he  may  render  a  service  of  infi- 
nitely less  importance,  towards  the  cloture  of 
the  booty. 

"  There  is  a  third  class,  my  Ix)rds,  who  claim 
to  share,  not  because  they  are  the  actual  takers, 
nor  by  virtue  of  any  actaal  co-operation,  but 
because  they  have  been  associated  by  com{>eteDt 
authority  for  the  purpose  of  effecting  certain 
objects,  those  objects  generally  being  attained 
by  united  and  combined  exertions  ;  and,  although 
the  individual  captors  may  not  have  received 
any  actual  assistance  from  this  force,  yet  if  their 
exertions  have  been  united  for  the  purpose  of 
effecting  all  the  objects,  for  the  attainment  of 
which  they  were  associated,  then  they  are  en- 
titled to  share.  My  Lords,  I  call  this  class  joint 
captors  by  reason  of  pre-concert  and  associa- 
tion. 

••  My  Lords,  there  are,  as  we  apprehend, 
principles  which  my  learned  friends  on  the  other 
side  will  not  contend  are  to  be  disputed ;  they 
will  rather  say,  that  the  case  does  not  come 
within  the  principles,  as  to  the  facts,  than  deny 
the    truth  of  the  principles  themselves.    My 


(a)  Afterwards  Dean  of  the  Arches. 
(6)  2  Douglas,  613. 
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Lords,  there  are  authorities,  if  it  were  necessary 
to  cite  authorities  for  these  principles,  from  the 
earliest  date ;  hut  I  consider  it  unnecessary  to 
trouble  your  Lordships  with  any  detailed  state- 
ment of  authorities  in  support  of  principles 
which  I  apprehend  to  be  uncontested.  My 
Lords,  the-se  principles  stand  upon  the  foundation 
of  truth  and  justice  ;  the  more  they  are  examined 
the  more  satisfied  your  Lordships  wiU  be  that 
injustice  must  necessarily  take  place  if  these 
principles  were  to  be  violated.  Their  truth  and 
justice  have  confirmation  strong  as  Holy  Writ. 
Your  Lordships  may,  perhaps,  remember  a  very 
ancient  instance ;  I  allude  to  the  sharing  in 
booty  mentioned  in  one  of  the  books  of  Samuel, 
which  David  divided  the  spoil  captured  from 
the  Amorites ;  it  was  urged  that  those  who 
stayed  behind  should  not  share  in  the  spoil 
taken ;  but  David  said,  '  Let  it  not  be  so,  let 
those  who  tarry  with  the  stuff  share  with  those 
who  go  forth  to  battle ;  and  it  was  so.  And  he 
made  it  a  statute  and  an  ordinance  to  Israel  to 
this  day.'  My  Lords,  the  principle  of  that 
decision  stands  upon  the  foundation  of  immu- 
table justice.  In  all  combined  exertions  it  is 
utterly  impracticable  that  all  parties  can  have 
the  same  degree  of  merit ;  it  is  vttterly  impos- 
sible that  aU  parties  can  run  the  same  degree  of 
risk,  that  all  parties  can  suffer  in  the  same 
degree ;  therefore  it  is  that  he  who  is  wounded 
in  an  engagement  gets  no  greater  share  than  he 
who  comes  out  safe  and  sound  ;  that  one  com- 
pany, or  one  battalion,  or  one  division,  shall  not 
take  more  than  another,  by  reason  of  their 
having,  by  accident,  suffered  a  j,Teater  loss  ;  for 
your  Lordships  must  perceive  that  it  might 
otherwise  happen.  But  he  who  suffered  most 
took  the  least,  while  he  who  suffered  least  might 
have  captured  the  greatest  booty;  it  is  clear 
that  Sir  Thomas  Uislop  has  put  his  own  case  on 
this  foundation.  When  he  claims  that  all  the 
divisions  of  the  Army  of  the  Deccan  shall  share 
together  he  has  put  it  upon  this  very  principle, 
the  justice  of  which  I  admit  and  acknowledge, 
and  within  the  pale  of  which  I  pray  that  those 
for  whom  I  appear  may  be  included.  .  .  1 
may  say,  my  Lords,  it  is  upon  these  principles, 
and  upon  no  other,  that  J  contend  on  the  behalf 
of  the  Bengal  Army. 

"  Your  Lordships,  I  think,  should  also  be 
apprised  that  the  right  of  the  Commander-in- 
Chief  to  share  does  not  depend  upon  the  same 
principles  as  the  right  of  the  army  to  share.  It 
may  be  that  a  Commander-in-Chief  may  share, 
without  communicating  to  the  division  or  to  the 
battalion  of  the  army  which  he  immediately 
commands,  any  title  whatever.  My  Lords,  I 
apprehend  that  an  Admiral  is  entitled  to  his 
flag-eighths,  or  a  Commander-in-Chief  to  the 
Conmianner-in-Chiefs  share,  provided  he  issues 
any  orders  to  the  troops,  or  to  the  persons  who 
actually  effected  the  capture,  because  the  capture 
is  then  considered  as  made  under  his  authority, 
and  he  has  made  himself  militarily  responsible 
for  all  that  may  be  done.  The  flag-eighth,  or 
Commander-in-Cbiers  share,  your  Lordships 
will  find  to  stand  upon  military  responsibility ; 
it  matters  not  what  the  nature  of  the  order  may 
be,  provided  orders  are  given.  If  the  actual 
captor  be  under  the  command,  and  has  received 
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orders  from  the  superior  officer,  the  superior 
officer  is  then  entitled  to  share.  It  was  upon 
this  principle  that  the  Commander-in-Chief  in 
the  Mediterranean  took  the  flag  share  when 
Lord  Nelson  sailed  away  to  the  West  Indies  ;  it 
was  upon  this  principle  the  Duke  of  Wellington 
claimed  to  share  with  Lord  William  Bentmck 
at  Tarragona,  although  he  afterwards  generously 
gave  up  his  claim  when  his  right  was  established. 
Your  Lordships  will  observe,  ueither  the  fleet  in 
the  Mediterranean,  nor  the  army  with  the  Duke 
of  Wellington,  was  present  at  the  time  of  cap- 
ture, but  the  decision  proceeded  on  the  ground 
of  the  flag-share  or  Commander-in-Chiefs 
proportion  belonging  to  the  commander  who 
issued  the  orders. 

"  It  is  also  equally  clear,  that  whenever  a 
division  of  the  army  is  entitled  to  share,  the 
Commander  -  in  -  Chief,  ex  necessitate,  always 
shares.  There  is  no  possibility,  for  instance,  of 
any  two  divisions  of  the  Deccan  Army  or  of 
the  Grand  Army  sharing  with  each  other  in 
which  the  Commander-in-Chief  should  not  be 
otherwise  entitled  to  share.  There  is  another 
rule  which  it  is  necessary  for  me  to  advert  to. 
This  rule  applies  both  to  naval  and  military 
officers,  namely,  that  a  superior  officer  is  bound, 
at  least,  has  adequate  authority,  to  take  com- 
mand over  an  inferior  officer  wherever  they 
meet  and  whatever  may  be  the  nature  of'  the 
orders  under  which  the  inferior  officer  may  be 
acting.  My  Lords,  I  lay  down  this  as  a  pro- 
position which,  I  think,  cannot  be  denied*  that 
even  if  there  were  a  squadron  going  under 
special  orders  from  the  Admiralty  under  a 
junior  flag  officer,  a  senior  flag  officer  coming 
across  that  squadron  has  a  right  to  assume  the 
command ;  he  does  so  at  his  own  responsibility ; 
he  might  be  tried  by  a  court-martial  and  broken, 
if  he  improperly  assumed  that  command,  but  he 
has  a  right  to  do  it,  and  the  inferior  flag  officer 
is  bound  to  obey  him.  So  it  is,  my  Lords,  I 
apprehend,  in  the  army,  that  an  inferior  officer 
is  bound  to  pay  implicit  obedience  to  the  com* 
mand  of  a  superior  officer  under  all  circum- 
stances when  he  comes  within  the  reach  of  that 
command.  I  apprehend  that  this  is  essentially 
necessary  to  the  preservation  of  military  and 
naval  discipline.  It  is  upon  this  ground  that  I 
beg  leave  to  place  the  claim  of  the  Marquis  of 
Hastings.  I  claim  for  him  as  Commander-in- 
Chief  giving  orders  to  all  the  divisions  of  the 
army,  and  being  militarily  responsible  for  the 
conduct  of  the  whole.  I  place  it,  secondly, 
upon  the  ground  that  his  own  division  actually 
co-operat^  with  the  divisions  of  the  Deccan 
Army,  namely,  pre-concerted  association  by 
competent  authority.  It  appears  to  me,  my 
Lords,  that  the  Bengal  Army  is  entitled  to 
share  with  the  Deccan  Army.  First,  because 
they  were  by  competent  authority  associated 
with  the  Deccan  Army  for  the  execution  of  one 
grand  plan  by  conjoint  exertions;  this  plan 
comprising  many  objects  in  the  prosecution  of 
which  booty  was  taken,  each  division  of  each 
army,  each  detachment  performing  the  taak  as- 
signed to  it.  Secondly,  they  claim  to  share  by 
virtue  of  co-operation,  directly  tending  by  en- 
couragement of  the  friend  and  intimidation  to 
the  foe  to  effectuate  the  capture  of  such  booty.'' 
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Harrison  f  for  Sir  Thomas  Hislop,  referred  to 
the  principles  laid  down  by  Lord  StoweU  in  The 
Vryheid,{a)  The  Mars,{b)  The  Odin,{c)  The 
Island  of  Trinidad.id)  The  Stella  del  Norte M 
and  The  Diomede,{f)  and  by  Sir  William  Grant 
in  The  NordstiTH,{g)  and  The  EmpresSf^h)  as 
to  constructi  ve  capture.  ^Tiether  the  plan  of  the 
campaign  was  formed  by  Lord  Hastings,  as  Go- 
ve rnor-Geuenil  or  Commander-in-Chief,  made  no 
difference.  "  As  to  the  Pindarees,  the  seat  of 
war  being  Malwa,  the  object  of  the  Governor- 
General  was  to  bring  all  the  different  divisions 
of  the  two  armies  which  could  be  brought  up 
towards  tliat  point  to  act  in  communication  and 
in  co-operation  with  each  other  in  dislodging 
and  suppressing  the  Pindarees.  There  is  no 
language,  however  strong,  implying  co-opera- 
tion which  I  am  not  willing  to  adopt  as  appli- 
cable to  the  act  of  suppressing  the  Pindarees. 
Still  I  say,  that  as  long  as  the  forces  remain 
separate  armies  the  mere  circumstance  of  their 
moving  towards  one  common  object  does  not 
produce  such  association,  such  a  community  in 
relation  to  the  object  as  will  entitle  them  to 
share  in  communion  with  each  other.  The 
forces  must  be  united  as  well  as  the  plan  itself. 
I  have  shown  to  your  Lordships  that  the  forces 
were  distinct  of  separate,  and  that  the  com- 
manders were  distinct  and  separate  ;  and,  there- 
fore, no  precision  of  plan,  no  terms  I  could 
bring  into  the  case  of  pre-concert,  co-operation, 
or  association,  or  any  other  terms  which  my 
learned  friends  can  use,  would,  with  reference 
to  the  principles  determined  in  cases  of  prize, 
entitle  them  to  share  in  anything  of  which 
they  were  not  actually  the  captors  or  construc- 
tively the  captors,  by  aiding  in  taking  the 
booty ;  and,  therefore,  I  say  as  to  the  Pindarees, 
there  was  no  such  common  object,  plan,  and 
association  to  bring  it  within  any  of  the  prize 
decisions  I  have  referred  to  as  would  entitle  the 
parties  to  share  in  community.  They  were  not 
an  associated  force  in  the  commencement  of  the 
campaign ;  they  never  became  an  associated 
force  during  the  progress  of  it ;  and  they  re- 
mained a  separate  force  to  the  conclusion ;  and, 
therefore,  to  whatever  extent  1  might  admit  my 
learned  friend's  argument  as  to  plan,  I  deny  its 
application  here,  upon  any  principle  of  analogy 
to  prize  cases.  I  say  it  is  not  such  a  plan  as 
would  entitle  any  two  bodies  to  share  together, 
as  would  be  the  case  if  they  had  been  one 
common  body.  .  '.  .  Upon  no  principle  ap- 
plicable to  prize  can  it  be  said  that  the  Grand 
Army  and  the  Army  of  the  Deccan  co-operated 
in  occurrences  which  arose  while  they  were 
marching  towards  the  point  of  co-operation 
against  the  Pindarees.  As  well  might  it  be  said 
that  if  two  armies  or  fleets  were  going  out  under 
different  orders  and  under  different  commanders 
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to  act  against  Ceylon  or  the  Maoritios,  and  that 
one  of  them  was  ordered  in  the  voyage  out  to 
the  rendezvous  to  see  whether  a  particular  s^ 
mament  was  preparing  at  any  port  or  place,  or 
whether  certain  supplies  were  collectxiig  at  i 
port  or  place,  and  to  destroy  such  armament  or 
supplies,  and  the  army  or  fleet  engaged  in  sach 
intermediate  operation  captured  anythia?,  that 
such  booty  would  belong  to  both  the  loroeft. 
The  armies  were  separate  and  distinet 
commands.  They  were  never  united  as  one 
army  under  one  command.  It  was  not  an  tsm- 
ciated  force,  therefore,  within  the  principle  laid 
down  in  the  cases.  If  it  was  a  combined  otjeet 
there  is  no  case  in  which  two  separate  com- 
manders have  ever  shared  together." 

Jenner  (on  the  same  side)  observed  :  '*  It  is 
utterly  impossible  to  say  that  there  was  any 
combination  of  the  forces  under  Sir  Thomas 
Hislop  and  the  Marquis  of  Hastings,  so  as  to 
incorporate  them  together,  or  that  they  were 
acting  under  one  Commandei^in-Cfaief .  On  the 
contrary,  it  is  evident  that  Lord  Hastings  never 
did  assume  the  command,  and  never  did,  as 
Commander-in-Chief,  issue  any  order  to  Sir 
Thomas  Hislop ;  and  consequently  that,  as  h 
was  a  separate  command  in  its  origin,  so  it 
continued  in  its  progress,  and  so  it  was  at  the 
time  of  the  dissolution  of  the  Army  of  the 
Deccan."  The  phrase  "Combined  Army" oc- 
curs for  the  first  time  when  prize  had  bees 
taken  and  questions  as  to  distribution  had 
arisen. 

Adam,  in  reply,  said :  "  I  will  show  your  Lord- 
ships that,  b^  the  commission  of  Commander-iii- 
Chief  in  India,  from  the  instant  the  Commander^ 
in-Chief  of  an  inferior  Presidency  passes  the 
limits  of  his  Presidency,  he  becomes  amenable 
to  the  commands  of  the  Commander-in-Chief  in 
India.  My  Lords,  the  conunission  of  Com- 
mander-in-Chief in  India  is  an  universal  com- 
mission ;  the  commission  of  the  Commander-in- 
Chief  in  the  other  R'csidencies  is  limited ;  and 
a  Commander-in-Chief  has  a  proper  right  to 
command  the  Commander-in-Chi^  of  Madias 
everywhere  but  within  the  limits  of  hk  own 
district.  .  .  What  is  the  rule  for  ns  most  be 
the  rule  for  them ;  they  can  never  get  out  of 
this.  If  the  Army  of  the  Decoan  is  to  share 
(in  common)  it  must  be  on  the  principle  of 
association.  I  say  if  the  principle  of  associa- 
tion is  good  for  them  it  is  good  for  us ;  they 
cannot  make  out  their  case  without  making  oat 
mine." 

With  respect  to  the  army  at  large,  I  submit  I 
have  made  out  my  principle  of  association,  and 
that  no  otner  will  serve  the  army  of  the  Deccan 
themselves;  for  as  they  cannot  make  out 
intimidation  of  the  enemy,  or  encouragement  to 
friends,  which  most  of  tiie  cases  require,  no 
principle  but  mine  will  serve  them,  and  I  say 
they  have  adopted  it  themselves  in  tiie  letter  of 
the  Prize  Committee,  to  which  I  have  called 
your  Lordships'  attention  so  often. 

My  Lords,  then  with  respect  to  the  applicatiim 
of  that  principle  to  the  facts,  it  will  be  for  yonr 
Lordships  to  say  whether  the  real  state  of  the 
case  was  not  this,  that  my  Lord  Hastings'  object, 
and  his  intention  being  to  extirpate  the  Pindarees, 
he  looked  to  Mahratta  hostilities  not  as  an  object 
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of  the  war,  but  as  a  coDsequence  that  would  in 
all  probability  follow  ;  that  he  contemplated  it 
as  a  possible  event ;  that  he  formed  his  associa- 
tion and  his  pre-concert  in  reference  to  that 
object.  It  was  a  confidential  association  in  the 
event  of  the  war  breaking  out,  and  having  so 
broken  out,  the  association  applies ;  but  it  is  not 
necessary  I  should  go  so  far,  for  if  I  show  an 
association  at  any  time,  we  are  at  liberty  to  show 
on  the  principle  laid  down  by  Sir  William 
Grant,  that  it  was  a  capture  growing  out  of  the 
common  object  for  which  &e  association  was 
formed,  that  the  Mahratta  war  grew  out  of  the 
Pindaree  war,  and  but  for  the  Pindaree  war 
there  never  would  have  been  a  Mahratta  war. 
Both  the  objects  here  are  matters  of  association, 
the  one  certain,  the  other  uncertain ;  but  if  it 
doesjhappeu,  it  is  referrible  to  the  same  principle, 
it  is  the  growth  out  of  the  purpose  for  which  the 
association  is  formed.  If  your  Lordships  are 
satisfied  of  that,  what  shall  I  haye  more  to  do 
than  to  show  that  the  object  was  carried  into 
effect  by  the  conjoint  movements  of  the  Bengal 
and  Deccan  forces,  and  Uiat  it  was  so  to  the 
extent  of  each  division  to  its  own  object. 

I  have  shown,  I  hope,  satisfactorily,  that  the 
Bengal  divisions  hare  done  a  great  deal  more 
than  that,  they  have  defeated  the  Pindarees, 
who,  if  not  defeated,  would  have  associated 
themselves  with  Holku',  and  might  have  turned 
the  fate  of  the  battle  of  IVIahidpoor  another  way ; 
that  General  Donkin  did  much,  and  that  Gene- 
ral Hardyman  and  General  Marshall  acquired 
Mahratta  prixe.  I  trust  I  have  satisfied  your 
Lordships  that  we  are  entitled  to  share  on  every 
principle,  and  your  Lordships  will  have  the 
goodness  to  say  whether  we  have  shown  both 
that  my  Lord  Hastings  acted  as  Commander-in- 
Chief,  in  India,  as  he  might  do,  and  that  all  the 
divisions  of  the  Bengal  army  are  entitled  to 
share,  having  perform^  their  part  of  the  general 
association.  The  case  of  the  other  side,  with 
respect  to  Lord  Hastings*  letters,  is  founded  on 
form,  which  they  endeavour  to  make  your  Lord- 
ships believe  enters  into  the  essence  and  sub- 
stance of  the  case;  however,  your  Lordships 
will  not  forset  that  we  pat  our  case  on  the  sub- 
stance of  those  orders  which  they  have  never 
dared  to  touch,  they  put  it  simply  on  the  form 
in  which  the  communications  were  made,  and  in 
support  of  their  idea,  they  have  put  on  your 
Lordships'  table  that,  whi<m,  I  confess,  I  cannot 
understand.  I  will  not  say  your  Loidships  do 
not  comprehend  it,  but  unless  it  shall  be  clearly 
made  out  that  Lord  Hastings  acted  as  Governor- 
General,  all  the  inferences  are  the  other  way. 
Having  shown  that,  with  respect  to  Lord 
Hastings  and  to  the  Grand  Army,  I  trust  that 
your  Lordships  will  decide  that  we  are  entitled 
to  share  in  all  the  prise  taken. 

Bosanquei,  S^eant,  on  behalf  of  the  East 
India  Company,  stated  that  the  Court  of 
Directors  had,  in  the  first  instance  presented 
a  memorial  to  the  Lords  of  the  Treasury 
praying  for  a  grant  of  this  booty  as  in  former 
cases.  Afterwards,  when  they  found  that  the 
booty  was  disputed,  they  presented  a  second 
memorial,  praying  that  one-half  might  be 
granted  absolutely  to  the  East  India  Company, 
and  the  other  half  in  trust  for  "  the  use  of  the 


commanders,  officers,  and  men,  belonging  to  the 
army  employed  in  the  (said)  war.*'  Tms  peti- 
tion is  wholly  in  accordance  with  precedent. 
The  earliest  precedent  was  in  the  reign  of 
George  2.,  who  granted  to  the  Company  the 
booty  taken  in  Bengal,  by  Admiral  Watson,  and 
a  subsequent  grant  (31st  Creorge  2.)  bestows  on 
them  all  booty  taken  in  future  wars,  provided 
those  wars  were  carried  on  by  the  forces  of  the 
Company  alone,  unassisted  by  the  royal  troops. 
The  booty  of  the  first  Mysore  war,  against 
Tippoo  Sultan,  in  1791,  1792,  had  in  this  way 
been  granted,  one-half  absolutely,  and  one -half 
in  trust  for  the  "  commanders,  officers,  and  men, 
belonging  to  the  army  employed  in  the  said 
war."  In  like  manner  the  booty  of  Pondieherry 
(1793)  had  been  ^ranted,  one  half  in  trust  to  be 
divided  among  the  commanders,  officers,  and 
men,  belonging  to  the  land  and  'sea  forces 
employed  in  the  said  expedition.  But  the  most 
important,  is  the  case  of  Seringapatam,  1799. 
A  large  portion  of  the  booty  had  been  divided 
on  the  spot,  but  at  the  instance  of  the  East  India 
Company  a  grant  from  the  Crown  had  been 
made  in  the  usual  form,  confirmed  the  distribu- 
tion, and  granted  three-fourths  of  the  residue 
for  their  proper  use  and  benefit,  to  the  East 
India  Company,  and  the  remaining  fourth  part 
for  the  benefit  of  the  Nizam,  who  was  an  ally. 

There  was  a  subsequent  grant  of  a  like  tenor 
in  the  case  of  Serampore,  1808,  where  the  Ck>m- 
pany  *'  prayed  for  a  grant  of  one-half  for  their 
own  benefit,  and  Uie  residue  thereof  to  the  forces 
employed  in  the  capture,"  and  the  Crown  granted 
accordingly  one-half  for  their  own  use,  and  the 
other  half  in  trust  to  be  divided  amongst  the 
commanders,  officers,  and  men,  belonjyring  to  the 
detachment  of  the  forces  employed  in  the  said 
capture.  **  My  Lords,  there  is  a  case  which  has 
been  a  good  deal  mentioned  in  the  discussion 
between  my  learned  friends,  in  which  I  am 
particularly  desirous  to  take  no  part  whatever, 
a  case  a  good  deal  insisted  upon,  I  mean  the 
late  Mahratta  war.  My  Lords,  with  respect  to 
the  claims  of  the  respective  persons  who  are 
now  before  your  Lordships,  that  case  may  be 
possibly  important,  but  I  apprehend  that  that 
case  will  not  at  all  be  found  to  affect  the  East 
India  Company  on  the  present  occasion.  The 
case  of  the  division  which  was  made  of  property 
taken  by  my  Lord  Lake,  and  taken  by  B^'or- 
General  Wellealey,  was  never  confirmed  by  any 
grant  of  the  Crown  at  all.  My  Lords,  I  do  not 
mean  to  say  that  the  disposition  that  was  made 
upon  that  occasion,  was  at  all  disapproved  of  by 
the  East  India  Company.  I  do  not  mean  to  say, 
that  it  was  not  precisely  the  disposition  whien, 
if  a  grant  had  been  apphed  for,  and  your  Lord- 
ships  had  been  pleased  to  advise  his  Majesty  to 
make  a  grant,  your  Lordships  would  not  have 
confirmed;  but  no  grant,  for  what  reason  I 
know  not,  was  ever  applied  for,  either  for  the 
booty  distributed  to  the  army  of  Lord  Lake,  or 
to  the  army  of  Major-General  Wellesley.  Had 
such  a  grant  been  applied  for,  unquestionably 
the  East  India  Company  would  have  appeared 
in  the  character  in  which  I  have  the  honour  to 
attend  your  Lordships  upon  the  present  occasion, 
requesting  you  would  be  pleased  to  make  that 
distribution  in  the  form  used  on  similiar  occa- 
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sioDs  ;  and  I  have  no  doubt  the  liberality  of  the 
Company  would  have  been  exercised  towards 
both  those  armies  in  the  manner  it  has  been 
found  to  be  exercised  on  similar  occasions,  but 
inasmuch  as  there  has  been  no  gnnt,  neither 
my  learned  friends  on  the  one  side,  nor  I  on  the 
odier,  can  apply  to  the  present  case." 

The  Lords  Commis^^ioners  decided  that  the 
booty  should  be  divided  according  to  the  prin- 
ciple of  actual  capture.(a) 

The  King  against  John  Smith,  1823.  October 
1 3  to  November  24.  This  case  is  reported  in  **  The 
London  Missionary  Society's  report  of  the  pro- 
ceedings against  the  late  Rev.  J.  Smith,  of  Deme- 
rara,  minister  of  the  Gospel,  who  was  tried  under 
martial  law  and  condemned  to  death  on  a  charge 
of  aiding  and  assisting  in  a  rebellion  of  negro 
slaves,  from  a  full  and  correct  copy,  transmitted 
to  England  by  Mr.  Smith's  counsel."  There  is 
also  another  report,  **  A  copy  of  the  Minutes 
of  the  Evidence  in  the  Trial  of  John  Smith,  a 
missionary  in  the  Colony  of  Demerara,  with  the 
warrant,  charges,  and  sentence."  Parliamentary 
Papers,  1824,  XXIIL(6) 

The  Court  was  composed  as  follows:  — 

'*  President :  Lieutenant-Colonel  Stephen 
Arthur  Goo<lman,  Half- pay  48th  Regiment,  and 
Commandant  of  the  George  Town  Brigade  of 
Militia.  Members:  Lieutenant-Colonel  Charles 
Wray,Militia  Staff (c)  ;  Captain  Thomas  William 


I  Stewart,  Ist   West  India    Regiment;  Captain 
Richard  Daniel,  Royal  North  British  Fuailiers ; 
Captain    Thomas    Fairweather,    Royal    North 
British  Fusiliers ;  Lieutenant  Thomas  Cochrane 
j  llammill,  Royal  North  British  Fusiliers  ;  Liea- 
I  tenant    John    Crofter     Peddie,    Royal     North 
I  British   Fusiliers;    Second   Lientenaot  Charies 
I  O'Hara  Booth,  Royal  North  British  Fusiliers ; 
i  Captain  William  Killikelly,  Half-pay  6th  Wes^ 
I  India    Regiment;   Deputy    Assistant  Quarter- 
I  master  General ;  Captain  Colin  Campbell,  Koral 
^  North  British  Fusiliers ;  Captain  Lewis  Charles 
Appelius,  Royal  North  British  Fusiliers ;  Liea- 
tenant  Robert  Gregg,  4th  or  King's  Own   Regi- 
ment ;  Lieutenant  William  Howe  Hennis,  Royal 
Artillery  ;  Second  Lieutenant  Alexander   Gor- 
don, lioyal  Engineers ;  Second  Lieutenant  Robert 
Anstruther,  Rioyal  North  British  Fosiliers. 

The  warrants  of  his  Excellency  Major-Greneral 
John  Murray ,(a)  Lienteuant-Qoyemor  and  Com- 


(o)  See  above,  p.  768. 

(^)  See  also  '*  Copies  or  extracts  of  corre- 
spondence with  the  Governors  of  Colonies  in 
the  West  Indies  respecting  the  insurrection  of 
slaves."     Parliamentary  Papers,  1824,  XXIII. 

(c)  President  of  the  Criminal  and  Civil 
Court  of  Justice  in  the  Colony.  "  liCt  us  look 
at  the  composition  of  the  Court  before  which 
Mr.  Smith  was  actually  tried.  Upon  a  re- 
ference to  the  individuals  of  whom  it  was  com- 
posed, I  find  what  certainly  appears  most 
strange,  the  I^esident  of  the  Civil  Court  taking 
upon  himself  the  functions  of  a  member  of  the 
court  martial  under  the  name  of  an  oflBcer  of 
the  militia  staff.  It  appears  to  be  the  fact  that 
this  learned  individual  was  invested  with  the 
rank  above  degree  of  Lieutenant-Colonel  of  the 
militia  a  few  days  before  the  assembling  of  the 
court  martial,  in  order  that  he,  a  lawyer  and  a 
civil  judge,  might  sit  as  a  military  judge  and 
a  soldier."  Brougham,  Hansard,  June  1,  1824, 
p.  973. 

The  following  opinion  was  given  by  Sir  John 
Beckett,  Judge  Advocate  General,  as  to  the 
composition  of  the  Court : 

"  Downing  Street, 
"  Mr  Lord,  February  10,  1824. . 

"  I  HAVE  the  honour  to  acknowledge  the 
receipt  of  your  Lordship's  letter  of  the  5ih 
instant,  transmitting  to  me  the  report  of  pro- 
ceedings against  John  Smith  of  the  London 
Missionary  Society,  at  a  general  court  martial 
recently  held  in  Demerara,  during  the  time  that 
it  was  deemed  necessary  to  place  that  colony 
under  martial  law ;  and  requesting  that  I  would 


report  to  your  Lordship  with  all  convenient 
despatch,  for  his  Majesty's  information,  my 
opinion  as  to  whether  the  proceedmgs  referrvd 
to  have  been  conducted  with  a  due  regard  to 
every  essential  form  of  military  law.  In  com- 
pliance with  your  Lordship's  request,  I  beg 
leave  to  report  to  your  Lordship,  for  his 
Majesty's  information,  that  the  proceedings  in 
question  against  John  Smith  appear  to  nave 
been  conducted  by  the  Court  appointed  to  try 
him  with  a  due  regard  to  every  essential  form 
of  military  law.  I  think  it  right  at  the  same 
time  to  make  the  following  observation  to  your 
Lordship  respecting  two  of  the  members  of  the 
Court.  On  referring  to  the  names  of  the 
I  several  individuals  who  composed  it,  two  of 
<  them  are  described  as  officers  of  the  militia 
I  there,  viz.,  the  President,  Lieut-Colonel  Gtood- 
man,  who  is  described  as  *  half-pay  48tli  Regi- 
ment, and  Commandant  of  the  George  Town 
brigade  of  mi/iVia,'  and  Lieutenant-Colonel  Wray, 
who  is  described  as  *  of  the  thilitia  staff.'  If  these 
proceedings  had  taken  place  upon  the  trial  of 
an  officer  or  soldier  of  the  King*s  forces  in  the 
ordinary  way,  under  the  provisions  of  the  Mutiny 
Act  and  Articles  of  War,  the  forms  required  to 
be  observed  thereby  would  not  appear  to  have 
been  duly  regarded,  inasmuch  as  it  is  provided, 
by  the  6th  Article  of  the  16th  section  of  the 
Articles  of  War,  that  *no  officer  serving  in 
the  militia  shall  sit  in  court  martial  upon  the 
trial  of  any  officer  or  soldier  serving  in  any 
of  our  other  forces;  nor  shall  any  officer  in 
our  forces  sit  on  any  court  martial  upon  the  trial 
of  any  officer  or  soldier  serving«in  the  militia. 

**  I  am  aware,  of  course,  that  martial  law,  as 
stated  in  your  I^ordship's  letter  of  reference, 
was  in  force  when  the  trial  of  John  Smith  took 
place  in  Demerara ;  nevertheless  the  terms  of 
your  Lordship's  reference  seem  to  require  that 
the  circumstances  above  stated  should  be 
brought  before  your  Lordship's  notice. 

"  J.  Bbckett. 
"  The  Eari  Bathurst" 

See  also  Simmons  on  Courts  Martial,  s.  23n, 
s.  100  ;  Army  Act,  1881,  ss.  547,  548  ;  ex  parte 
Milligan  4  Wall.  U.S.  S.C.  99  ;  Appendix  M. 

{a)  See  Rough  v.  Murray^  p.  986  below. 
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mander-in -Chief  in  and  over  the  united  Colony 
of  Demerara  and  Essequibo,  &c.,  &c.,  appoint- 
ing Lieutenant  Colonel  Stephen  Arthur  Good- 
man, Half-pay  48th  Ke^ment,  and  Commandant 
of  the  George  Town  Brigade  of  Militia,  President 
of,  and  his  Honour  Victor  Amadius  Heliger,  to 
be  Judge  Advocate,  and  Richard  Creser,  Esq., 
Robert  Phipps,  Esq.,  and  J.  L.  Smith,  jun.,  Esq., 
to  act  as  assistant  Judge  Advocates  to  a  general 
court  martial,  ordered  to  assemble  at  the  Colony 
House  in  George  Town,  on  Monday  the  13th 
instant,  at  10  o'clock,  for  the  trial  of  such  pri- 
soners as  shall  then  and  there  be  brought  before 
it,  having  been  read  in  presence  of  the  pri- 
soner. 

The  prisoner,  having  been  asked  whether  he 
had  any  cause  of  challenge  or  objection  to  any 
of  the  members,  answered,  "  No.** 

The  Court  was  then  duly  sworn,  and  pro- 
ceeded to  the  trial  of  John  Smith,  a  missionary, 
on  the  following  charges,  preferred  against  him, 
by  order  of  his  Excellency  Major-General  John 
Murray,  Lieutenant-Governor  and  Commander- 
in-Chief,  in  and  over  the  united  Colony  of 
Demerara  and  Essequibo,  &c.,  &c.,  &c. 

1.  For  that  he,  the  said  John  Smith,  long 
previous  to  and  up  to  the  time  of  a  certain  re- 
volt and  rebellion,  which  broke  out  in  this  colony, 
on  or  about  the  18th  of  August  now  last  past, 
did  promote,  as  far  as  in  him  lay,  discontent  and 
dissatisfaction  in  the  minds  of  the  negro  slaves 
towards  their  lawful  masters,  managers,  and 
overseers,  he,  the  said  John  Smith,  thereby 
intending  to  excite  the  said  negroes  to  break 
out  in  such  open  revolt  and  rebellion  against 
the  authority  of  tlieir  lawful  masters,  managers, 
and  overseers,  contrary  to  his  allegiance,  and 
against  the  peace  of  our  sovereign  lord  the 
King,  his  crown  and  dignity. 

2.  For  that  he  the  said  John  Smith,  having, 
about  the  17th  day  of  Aagust  last,  and  on  divers 
other  days  and  times  theretofore  preceding, 
advised,  consulted,  and  corresponded  ^  with  a 
certain  negro  named  Quamina,  touching  and 
concerning  a  certain  intended  revolt  and  rebel- 
lion of  the  negro  slaves  within  these  colonies  of 
Demerara  and  Essequibo ;  and  further,  after 
such  revolt  and  rebellion  had  actually  com- 
menced, and  was  in  a  course  of  prosecution,  he, 
the  said  John  Smith,  did  further  aid  and  assist  in 
such  rebellion,  by  advising,  consalting,  and  corre- 
sponding, touchmg  the  same,  with  the  said  negro 
Quamina ;  to  wit,  on  the  19th  and  20th  August 
last  past,  he,  the  said  John  Smith,  then  well 
knowing  such  revolt  and  rebellion  to  be  in  pro- 
gress, and  the  said  negro  Quamina  to  be  an 
insurgent  engaged  therein. 

8.  For  that  he  the  said  John  Smith,  on  the 
17th  August  hist  past,  and  for  a  certain  period 
of  time  thereto  preceding,  having  come  to  the 
knowledge  of  a  certain  revolt  and  rebellion,  in- 
tended to  take  place  within  this  colony,  did  not 
make  known  the  same  to  the  proper  authorities, 
which  revolt  and  rebellion  did  subsequently  take 
place  ;  to  wit,  on  or  about  the  18th  of  August 
now  last  pa8t(a) 

(a)  In  a  despatch  to  the  Earl  of  Bathurst, 
Secretary  of  State,  announcing  the  oatbreak, 
Lieutenant-Governor   Murray    says  :     "  It    is 


4.  For  that  he,  the  said  John  Smith,  after 
such  revolt  and  rebellion  had  taken  place,  and 
during  the  existence  thereof,  to  wit,  on  or  about 
Tuesday  and  Wednesday,  the  19th  and  20th  of 
August  now  last  past,  was  at  Plantation  I^ 
liesouvenir  in  presence  of,  and  held  communi- 
cation with,  Quamina,  a  negro  of  Plantation 
Success,  he,  the  said  John  Smith,  then  well 
knowing  the  said  Quamina  to  be  an  insurgent 
engaged  therein,  and  that  he,  the  said  John 
Smith,  did  not  use  his  utmost  endeavours  to 
suppress  the  same,(a)  by  securing  or  detaining 
the  said  insurgent  Quamina,  as  a  prisoner,  or  by 
giving  information  to  ihe  proper  authorities,  or 
otherwise,  but,  on  the  contrary,  permitted  the  said 
insurgent  Quamina  to  go  at  large  and  depart, 
without  attempting  to  seize  and  detain  him,  and 
without  giving  any  information  respecting  him 
to  the  proper  authorities,  against  the  peace  of 
our  Sovereign  Lord  the  King,  his  crown  and 
dignity,  and  against  the  laws  in  force  in  this 
colony,  and  in  defiance  of  the  proclamation  of 
martial  law,  issued  by  his  Excellency  the  Lieu- 
tenant-Governor. 

To  these  charges  the  prisoner  pleaded  Not 
Guilty. 

The  prisoner  having  requested  the  indulgence 
of  the  Court  in  order  to  procure  the  assistance 
of  counsel,  the  Court  adjourned  until  to-morrow 
morning  at  10  o'clock. 

On  the  second  day,  14th  October  1823,  the 
Court  having  met,  pursuant  to  adjournment,  the 
Judge  Advocate  addressed  the  Court  as  follows: 
"  May  it  please  the  Court :  Previous  to  my  pro- 
ceeding to  the  proof  of  the  charges  which  have 
been  preferred  by  me  against  the  prisoner,  I 
feel  it  necessary  to  make  a  brief  statement  of 
the  case,  in  order  to  facilitate  the  proof  of  the 

evident  this  mischief  was  plotted  at  the  Bethel 
Chapel  upon  Mr.  Forth's  estate,  that  the  leaders 
are  the  chief  men  of  that  chapel,  and  the 
parson  could  not  have  been  ignorant  of  some 
such  project.  Under  these  circumstances  and  in 
consequence  of  his  having  refused  to  arm  in 
opposition  to  them,  he  was  sent  in  a  prisoner 
by  Capt.  M.  C.  Turk,  and  as  our  situation  was 
the  most  critical  I  detained  him  on  his  parol  at 
Colony  House,"  24  August  1823.  **  1  purpose 
bringing  the  Rev.  Mr.  Smith,  of  the  London 
Missionary  Society,  to  trial  when  the  others  are 
got  through.  I  am  of  course  anxious  to  a£ford 
him  the  most  unbiassed  Court  However,  it  is 
probable  that  1  shall  offer  him  his  option 
between  a  general  court  martial  and  the 
ordinary  tribunals  of  the  colony,  and  should  he 
give  a  preference  to  the  former,  will  place  upon 
It  as  many  officers  of  the  army  as  I  con- 
veniently can  get  together,  with  the  President, 
Lieutenant-Colonel  Wray.  The  colony  still  con- 
tinues under  martial  law."  87  Sept  1828. 
Colonial  Papers,  Demerara,  No.  87. 

(a)  In  volume  42  of  Colonial  Papers  is  a 
series  of  questions  addressed  to  Lieutenant- 
General  Murray.  In  answer  to  them  he  states 
that  "fifty-eight  were  killed  in  the  field,  forty- 
nine  w&e  wounded  and  recovered,  and  twenty- 
seven  were  executed  under  sentence  of  court 
martial." 
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chftFccs  po  preferred.  I  shall  first  adduce  in 
evidrnce  that  the  prisoner,  even  from  the 
beginning  of  his  arrival  io  this  colony,  has 
he^un  to  inti'rfere  with  the  complaints  of  the 
different  neproes  upon  the  estates  in  the  district 
where  he  has  been  admitted  as  a  regular  mis- 
Kionary.  I  shall  further  adduce  evitlence  that 
this  interfert'uee  has  not  only  related  to  the 
negro  population  and  their  management,  but 
al-'O  with  re^Mid  to  the  acts  and  deeds  of  the 
eonstituted  authorities  of  this  colony  ;  that  this 
kind  <»f  interference  has  created  discontent  and 
dissatisfaction  amongst  that  part,  viz.,  the  negro 
popubtiou  of  this  colony ;  that  even  his 
opinion  (»f  the  oppression  under  which  they 
laboured  brought  him  to  that  point  that  he 
thought  it  necessary  to  expound  to  them  such 
parts  of  the  holy  Gospel  entirely  relative  to  the 
oppressed  state  in  which  he  considered  them  to 
Ik-.  It  shall  further  appear  to  you  in  evidence 
that  this  has  led  at  last  to  breaking  asunder 
the  ties  which  had  formerly  united  master  and 
slave  ;  and  that  open  revolt  was  the  consequence 
of  this  state  of  discontent  in  which  they  had 
been  brought.  It  will  also  appear  that  before 
the  revolt  broke  out  the  prisoner  was  aware, 
not  only  of  the  intended  rebellion  to  tiike  place, 
not  only  several  days  before,  but  also  on  the 
day  immediately  preceding  the  breaking  out  of 
the  revolt.  It  shall  be  proved  that  it  was  not 
only  a  bare  knowledge  of  this  revolt,  but  that 
he  did  even  advise  and  consult  them  as  to  the 
ditficulties  which  they,  the  negroes,  would  have 
to  encounter  from  His  Majesty's  troops  and 
from  the  white  inhabitants  of  the  colony.  It 
shall  be  proved  that,  with  this  knowledge  on  his 
mind,  he  never  gave  any  communication  to  the 
constituted  authorities  on  this  subject  ;  that  on 
the  day  of  the  revolt  the  prisoner  was  in  town, 
but  as  he  left  the  town  without  having  made 
that  disclosure,  which  as  a  faithful  and  loyal 
subject  he  was  bound  to  do ;  not  only  this,  but 
it  shall  be  also  proved  that  during  the  prosecu- 
tion of  the  revolt,  not  only  not  any  attempt  was 
made  of  any  disclosure  on  his  side,  but  that 
immediately  after  the  revolt,  on  the  first  and 
second  day  the  prisoner  did  correspond  with  one 
of  the  insurgents  at  the  time  when  he  well  knew 
that  that  insurgent  was  in  open  rebellion ;  not 
only  that  he  did  correspond  with  him,  but  he 
even  did  not  attempt  to  secure  that  insurgent, 
or  to  give  such  notice  to  the  constituted 
authorities  by  which  that  insurgent  could  have 
been  laid  hold  of;  that  though,  perhaps,  the 
prisoner,  at  the  moment,  might  have  found 
some  difficulty  of  convening  this  intelligence  to 
the  proper  authority,  that  obstruction  or 
difficulty  was  entirely  taken  away  on  the  follow- 
ing day,  when  a  detachment  of  militia  arrived 
at  the  dwelling  of  the  prisoner,  and  by  which  he 
was  enabled  to  give  such  information  as  a  loyal 
subject  he  was  obliged  to  give.  This,  gentle- 
men, is  a  brief  statement  of  the  case  ;  and, 
according  to  the  course,  which  in  calling  of  the 
evidence,  I  intend  to  pursue.**  The  Judge 
Advocate  put  in  evidence  the  prisoner's 
joumaI,(a)  called  witnesses,  and  concluded  his 

(a)  "  The  case  proved  against  him  (Smith)  is 
greatly  short  of  what  I  thought  it  might  have 


case  by  putting  in  evidence  the  following  pro- 
clamation :  — 

*•  By  his  Excellency  Major-General  John  Murray, 

,.  Lieutenant  Governor  and  Com- 

rlfsT"*      mander-in-Chief  in   and    over 

.  ,  ^  ,V^  the  united  Colony  of  I>enierara 

John  Murray.  ^^  E,^„ib„^  ^.^  &c.,  &c. 

By  virtue   of  the  power  and  authority  in  me 
vested  by  our  Sovereign   Lord  the  King-,   and 
whereas    the    disturbed    state    of    the    colony 
appears  to  me  to  be  such  as  to  require  the  mo5t 
vigorous  and  decided  steps  to  be  taken  for  the 
protection  of  His  Majesty's  subjects  and  their 
property — I  have  thought  fit  to  issue  this  my 
proclamation,   hereby  declaring,  in  the  name  of 
our  Sovereign  Lord  King  George  the  Fourth, 
the  united  Colony  of  Demerara  and  Esseqaibo 
to  be,  from   and   after  the  issuing  of  this  my 
proclamation,  under  martial  law  :      and  I  do 
hereby    enjoin    all    faithful    subjects    of     Hi.* 
Majesty  within  this    united  colony,   to  govern 
themselves  accordingly,  and  to  be  aiding   and 
assisting,  to  the  utmost  of  their  abilities,   in 
restoring  the  peace  of  the  country,  and  in  pro- 
tecting their  fellow-subjects.    And  it  is  further 
our  will  and  absolute  conmiand,  in  considera- 
tion of  the  premises,  that  no  person  or  persons 
do,   on   any   pretence   whatever,    quit    George 
Town,    without   special    leave    first    had    and 
obtained   for   so  doing;     all   persons,  without 
distinction,    capable    of    bearing    arms,    being 
required  immediately  to  enroll    themselves    in 
some  troop  or  company  of  the  George  Town 
Brigade  of  Militia.    And  it  is  further  ordered 
and  enjoined,  that  all  slaves  within  the  different 
districts  of  George  Town  be  detained  by  their 
masters  or  owners  within  their  own  premises — 
not  suffering  them  to  leave  such  their  premises 
on  any  pretence  whatsoever,  unless  on  the  in- 
dispensable business  of  their  masters  or  owners. 

Given  imder  my  hand  and  seal  of  office,  at 
the  King's  House,  in  (Jeorge  Town,  this 
19th  day  of  August  1828,(a)  and  in  the 
fourth  year  of  His  Majesty's  reign. 

God  Save  the  King  I 

By  Command  of  His  Excellency 

the  Lieutenant-Governor, 

John  Murray,  Gov.  Sec." 


been.  I  myself  once  saw  a  missionary's  journal, 
and  its  contents  would  have  been  capable  of  being 
perverted  to  a  much  stronger  charge  of  pro- 
moting discontent  amongst  the  slaves.  Bad  I 
happened,  for  instance,  to  correspond  with 
Smith,  that  alone  would  have  hanged  him.'* 
Wilberforce's  Life,  5,  222. 

(fl)  The  prisoner  was  tried  on  the  23rd  day 
of  October  1823.  "  When  every  pretence  of  real 
and  inunediate  danger  was  over;  when  everything 
like  apprehension,  save  from  the  state  of  colonial 
society,  was  removed,  it  was  thought  fit  to  bring 
to  trial  by  a  military  court-martial  this  minister 
of  the  Gospel  I  ...  I  know  that  the  general 
answer  to  all  which  has  hitherto  been  alleged  on 
the  subject  is  that  martial  law  has  been  pro- 
claimed in  Demerara.  But,  Sir,  I  do  not 
profess  to  understand,  as  a  lawyer,  martial  law 
of  such  a  description  ;  it  is  entirely  imknown  to 
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On  the  14th  day  of  the  trial  the  prisoner 
hegan  his  defence  \>j  saying  : — 

**  Before  I  enter  apon  the  immediate  defence 
of  mj  conduct  from  the  charges  which  have 
been  preferred  against  me,  I  b^  leave  to  call 
the  attention  of  me  Conrt  to  a  few  preliminary 
observations.  The  Court  is  well  aware  that,  by 
profession  I  am  a  minister  of  the  Gospel,  or- 
dained and  sanctioned  by  the  Missionary  Society, 
a  most  respectable  body  of  men,  well  known  to, 
and  sanctioned  by  the  Government  at  home; 
whose  sole  object  is  of  a  religious  nature,  the 
conversion  of  the  heathen  and  other  unen- 
lightened nations  to  the  Christian  faith.  Wi& 
the  civil  or  political  state  of  those  countries, 
where  its  missionaries  labour,  it  has  nothing  to 
do.  Under  the  patronage  of  this  society  I 
chose  to  engage  in  the  difficult  and  self-denying 
work  of  instructing  the  benighted  negroes  in  the 
principles  of  our  holy  religion.  With  this 
avow^  intention    I  arrived  here  in  February 


the  law  of  England — I  do  not  mean  to  say  in  the 
bad  times  of  our  history,  but  that  more  recent 
period  which  is  called  constitutional."  Brougham, 
Hansard,  June  1, 1824,  p.  968.  "  I  know  that  the 
proclamation  of  martial  law  renders  every  man 
liable  to  be  treated  as  a  soldier.  But  the  instant 
the  necessity  ceases,  that  instant  the  state  of 
soldiership  ought  to  cease,  and  the  rights,  with 
the  relations,  of  civil  life  to  be  restored,"  p.  976. 
''The  only  principle  on  which  the  law  of 
England  tolerates  what  is  called  martial  law  is 
necessity ;  its  introduction  can  be  justified  only 
by  necessihr ;  its  continuance  re<)uire8  precisely 
the  same  justification;  and  if  it  survives  the 
necessity,  on  which  alone  it  rests,  fi>r  a  single 
minute,  it  becomes  instantly  a  mere  exercise  of 
lawless  violence.  .  .  .  Martial  law  put  in 
force  against  rebels  can  only  be  exercised  as 
a  mode  of  more  deliberately  and  equitably 
selecting  the  persons  from  whom  quarter  ought 
to  be  withheld  in  a  case  where  all  have  forfeited 
the  claim  to  it.  It  is  nothing  more  than  a  sort 
of  better  regulated  decimation  founded  upon 
choice,  instead  of  chance,  in  order  to  provide 
for  the  safety  of  the  conquerors  without  the 
horrors  of  undistinguished  slaughter;  it  is 
justified  only  where  it  is  an  act  of  mercy.  Thus 
the  matter  stands  by  the  law  of  nations.  But 
by  the  law  of  England  it  cannot  be  exercised 
except  where  the  jurisdiction  of  courts  of 
justice  is  interrupted  by  violence."  Sir  James 
Mackintosh,  Hansard,  June  1,  p.  1048.  On 
the  other  hand,  Tindal  said  in  the  same 
debate,  "Hnber,  an  eminent  writer  upon 
civil  law  of  the  sixteenth  century,  laid  it 
down  in  terms  not  to  be  mistaken  that  to 
conceal  treason  was  the  same  ofience  as  to 
commit;  and  he  added,  *If  any  man  excites 
sedition,  or  commits  it,  he  shall  suffer  death.' 
It  was  not  for  him  to  defend  that  law,  or  to 
contend  that  the  milder  law  of  England  was 
preferable ;  it  was  sufficient  for  him  to  know 
that  it  was  the  law  of  Demerara,  which  was  the 
Dutch  law ;  and  it  was  in  Demerara  that  Mr. 
Smith  was  tried."  Hansard,  June  1,  1824, 
p.  1288.  See  Beg,  v.  Eyre,  Blackburn,  J.'s 
charge  74,  Reg,  v.  NeUtm,  Cockbum,  C.J.'s 
charge  86. 


1817,  and  having  obtained  permission  of  his 
Excellency  the  Grovemor  to  preach  to  and 
catechise  the  slaves,  I  commenced  my  labours 
with  a  full  determination  to  keep  to  the  letter  of 
my  instructions  from  the  society,  in  having 
nothing  to  do  with  the  temporal  condition  of 
those  who  might  be  placed  under  my  ministerial 
care. 

To  this  determination  I  uniformly  adhered. 
So  much  was  I  impressed  with  the  necessity  of 
acting  up  to  this  resolution,  that,  soon  after  my 
arrival,  I  requested  permission  to  remove  the 
chapel  to  the  side  of  the  public  road  that  I 
might  be  farther  from  the  negroes,  and  know 
less  of  what  was  transacted  on  the  estate.  The 
object  of  my  mission,  like  that  of  my  prede- 
cessor, was  very  differently  regarded  by  the 
planters ;  some  of  them,  from  the  time  of  my 
arrival,  and  long  before,  were  strongly  pre- 
judiced against  toe  instruction  of  the  negroes, 
and  have  uniformly  opposed  it ;  but  with  others 
this  was  not  the  case.  They  allowed  their 
people  to  attend  the  chapel,  and  observed,  and 
from  time  to  time  commended  their  general 
behaviour,  and  have  repeatedly  given  proof  of 
their  approbation  of  the  mission,  not  only  by 
words,  but  also  by  deeds,  by  contributing  to  the 
Missionary  Society.  The  manner  in  which  I  have 
pursued  the  object  of  my  mission  deserves  some 
notice.  Having  learned  what  kind  of  services  had 
been  performed  by  Mr.  Wray,  my  predecessor,  I 
endeavoured  to  adopt  and  follow  his  plan.  There 
were  five  services  in  the  week  in  the  chapel, 
three  on  the  Sunday,  one  on  Tuesday,  and 
another  on  Friday.  The  negroes  belonging  to 
the  estates  were  catechised  on  other  evenings  in 
the  school-room  attached  to  the  house.  After 
about  twelve  months  I  discontinued  the  Sunday 
evening's  service ;  all  the  others  were  regularly 
continued  till  the  end  of  last  year,  when  I  gave 
up  one  of  the  week-day  evening  services ;  since 
then  we  have  had  three  public  services  in  the 
week,  and  a  catechetical  meeting  or  school  on 
one  evening  in  the  week.  A  great  part  of  the 
interval  between  the  morning  and  the  noon 
services  on  the  Sabbath,  was  occupied  in  cate- 
chising the  negroes  in  the  chapel.  This  depart- 
ment was  superintended  chiefly  by  Mrs.  Smith ; 
white  persons  were  often  present ;  I  was  gene- 
rally engfaged  at  the  same  time  in  the  scbool- 
room,  catechising  candidates  for  baptism. 

All  these  services  were  of  a  pubhc  nature,  we 
had  no  private  meetings ;  the  plantation  bell  was 
rung  to  call  the  people,  the  doors  were  always 
open,  and  the  place  accessible  to  all.  The  con- 
stitution of  the  church  was  formed  by  Mr.  Wray, 
and  was  what  is  usually  called  Congregationid. 
There  were  four  deacons ;  their  duties  were  to 
assbt  in  the  administration  of  the  Lord's  Supper, 
by  handing  the  bread  and  wine  to  the  members, 
to  keep  order  in  the  congregation,  to  make 
inquiry  into  the  moral  conduct  of  such  as  applied 
for  baptism,  or  admissioh  into  the  church,  and 
to  collect  the  money,  spoken  of  in  the  evidence 
ioT  the  prosecution.  They  were  not  teachers  by 
virtue  of  their  office,  nor  did  they,  as  such,  ever 
teach  any  one  to  my  knowledge.  Seaton  was 
indeed  the  teacher  at  Success,  but  he  was  that 
long  previous  to  his  acting  as  deacon.  In  point 
of  authority,  they  were  in  no  reipeot  superior  to 
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any  other  moml>er.  Ak  to  the  teachers,  they 
were  wholly  uiicoiiiHMted  with  the  ehureh.  The 
people  theni^^elves  ehose  them,  on  their  respec- 
tive e?<Uite8  without  my  interference.  Their  ehief 
qualification  was  a  knowledge  of  the  catechism. 

I  shall  now  take  the  charges  in  the  order 
they  stand.  To  make  pood  the  first,  the  prose- 
cutor has  endeavoured  to  prove, — 

1st.  That  1  have  an  aversion  to  slavery. 
Indly.  That  I  have  endeavoured  to  mislead 
the  negroes,  hy  misinterpreting  and  perverting 
the  Scriptures.  3rdly.  That  I  have  taken 
money  and  presents  from  the  negroes.  4thly. 
That!  have  sold  them  books.  Sthly.  That  I 
have  interfered  with  their  treatment.  6thly. 
That  I  have  taught  them  to  disobey  their  mas- 
ters. 7th ly.  That  I  have  taught  them  that  it 
was  sinful  to  work  or  go  to  market  on  the 
Sabbath  day. 

And  1st.  That  I  have  an  aversion  to  slavery. 

That  I  have  an  aversion  to  slavery  I  cannot 
deny,  for  if  it  be  a  crime  to  cherish  such  an 
aversion,  then  I  have  as  my  associates  in  guilt 
the  most  liberal  and  best  part  of  mankind. 
After  the  recent  recognition,  by  the  House  of 
Commons,  and  the  British  Government,  of  the 
proposition  that  **  slavery  is  repugnant  to 
Christianity,"  it  cannot  be  necessary  for  me,  a 
minister  of  the  Gospel,  to  enter  into  any  justi- 
fication of  my  sentiments  on  this  subject. 

2nd.  That  1  have  endeavoured  to  mislead  the 
negroes,  by  misinterpreting  and  perverting  the 
Scriptures.  To  prove  this,  my  Journal,  that 
Journal  which  has  been  dragged  forth  from  the 
privacy  in  which  it  was  buried,  has  been  produced, 
and  several  passages  read  from  it.  Witnesses 
haye  been  called,  and  what  have  they  all  proved  ? 
The  very  opposite  thing  to  that  desired  by  my 
prosecutors.  It  has  been  objected  to  me  that  1 
expounded  those  parts  of  the  sacred  Scriptures 
which  allude  to  the  condition  of  slaves.  Here, 
it  must  be  remembered,  that  it  is  a  minister's 
duty  to  feed  his  people  with  knowledge  and 
understanding.  (Jer.  ch.  iii.  v.  15.  "  And  I 
will  give  you  pastors  according  to  mine  heart, 
which  shall  feed  you  with  knowledge  and 
understanding,"  (a)  &c.     .     . 

Srdly.  It  is  alleged  that  I  took  money  and 
presents  of  the  negroes.  This,  I  suppose,  is  to 
show  that,  by  so  doing,  I  impoverished  them, 

(a)  **  I  think  it  was  while  reading  this  quota- 
tion that  the  President  observed  that  *  the  Court 
did  not  conceive  that  these  passages  of  Scrip- 
ture bore  at  all  upon  the  charges,  and  that  they 
might  be  dispensed  with.'  Lieut.  T.  C.  Ham- 
mill,  however,  observing  that  *  he  saw  no  objec- 
tion to  their  being  read,'  the  Court  was  cleared, 
and  after  a  long  consultation,  probably  three- 
quarters  of  an  hour,  on  re-entering,  I  was  in- 
formed by  the  Judge- Advocate,  that  the  Court 
considered  the  quotations  unnecessary  for  my 
defence,  and  begged  that  I  would  omit  them. 
Consequently,  all  the  Scripture  quotations,  or 
nearly  all,  were  afterwards  torn  out  of  the 
original  copy  of  the  defence  handed  over  to  the 
Judfe-Advocate.  They  are  here  retained,  but 
marked  to  note  their  omission/' — Note  by  the 
Prisoner. 


and  hence   made   them  dissatisfied    with   their 
condition.     The   evidence    for   the    prosecution 
clearly  proves   that   whatever  money   was  con- 
tributed, was  entirely  voluntary  on  the  part  of 
the   contributors.     Once   a    month,    after    the 
Sacrament,  a  collection  was  made,  amounting, 
I  as  Bristol  states,  to  from  30f.  to  d5f .     I  believe 
I  the  average  amount  was  about  SOf.      With  this 
I  money  bread  and  wine  for  the  commnnioD,  and 
candles   for   the  use  of  the  chapel,  were  pur- 
I  chased ;  I  presume  no  one  will  suppose  that  I 
I  was  much  the  richer  for  that.     Concerning  the 
fowls  and  yams   which  the  negroes  gave  us,  I 
can  only  say  it  was  very  seldom  they  gave  us  cne 
or  the  other.     At  the  holidays  three  or  four  of 
the  people  would  bring  each  a  fowl,  or  duck,  or 
yam  to  Mrs.  Smith ;  and  in  return  for  this,  when 
they  were  sick,  they  would  send  to  ask  for  wine ; 
generally  half  a  bottle  was  given.    The  quantity 
of   wine   thus  given,  from  time  to  time,  I  am 
pretty  sure,  more  than  overpaid  every  trifling 
present  made  by  the  negroes. 

4thly.  My  selling  books  to  the  nef^toea  has 
been  spoken  of  with  disapprobation ;  the  books 
were  Bibles,  Testaments,  hymn  books,  spelling 
books,  and  catechisms.  The  Bibles  and  Te8t»- 
ments  were  from  the  Bible  Society ;  they  were 
sent  with  invoices  of  cost  and  charges,  allowing 
me,  however,  a  discretionary  power  in  the  dis- 
posal of  them.  When  it  appeared  to  me  that 
the  applicants  could  afford  to  pay  the  full  value 
of  the  book,  I  charged  a  guilder  for  a  shilling 
in  the  invoice,  which,  with  the  charees  and 
diflference  of  exchange,  was  about  their  value. 
When  the  applicants  could  not  afford  to  pay* 
the  full  price,  they  had  the  book  for  what  5icj 
could  afford,  frequently  for  half  price.  Testa- 
ments I  sometimes  gave  away ;  but  for  the 
Bibles  something,  I  believe,  was  always  paid. 
No  one,  to  my  recollection,  ever  said  he  could 
not  afford  to  pay  either  the  whole  or  part  of  the 
price ;  though  1  frequently  asked  them  when 
they  applied.  The  other  books  I  was  obliged 
to  pny  for  before  they  came  from  Englfuid. 
Of  course  I  could  not  afford  to  give  those  awaj, 
and  charged  for  them  at  the  same  rate,  of  » 
guilder  for  a  shilling.  Of  catechisms  I  have 
given  away  at  least  1,000.  Had  I  sold  a 
thousand  Bibles,  and  each  of  them  at  double  the 
price  I  did  sell  them  at,  jret,  I  would  ask,  what 
would  that  have  to  do  with  the  charges  ?  The 
negroes  purchased  them  voluntarily,  and  had  I 
forced  them  to  purchase,  and  discontent  had 
arisen  therefrom,  surely  the  consequences  of  that 
discontent  would  have  fallen  upon  myself  and 
not  upon  their  masters.  In  selling  the  Bibles, 
I  have  done  no  more  than  follow  the  instructions 
of  the  Bible  Society,  and  the  practice  of  many 
clergymen  of  the  Church  of  England— one  of 
whom  feared  not  to  sell  Bibles  in  this  colony. 

5thly.  That  I  have  interfered  with  the  treat- 
ment of  the  negroes.  I  have  not  interfered  in 
any  manner  with  the  temporal  concerns  of  the 
negroes,  save  in  such  cases  as  were  intimately 
blended  with  their  spiritual  concerns;  as,  for 
instance,  in  settling  their  disputes,  in  rebuking 
the  members  for  offensive  language,  taking  two 
wives,  and  immoral  conduct  in  general;  and 
giving  them  such  advice  as  I  thou^t  calculated 
to  render  them  comfortable  and  happy.    .    .     . 
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6thly.  That  I  have  taught  them  to  disobej 
their  masters.  In  support  of  this  Azor  states 
that  I  called  up  all  the  memhers,  and  inquired 
where  they  had  been.  Some  said  working  half 
row,  others  said  their  managers  gave  them  work ; 
and  that  I  thereupon  remarked,  **  that  they  were 
fools  for  working  on  a  Sunday,  for  the  sake  of  a 
few  lashes.'Xa)  .  .  How  shidl  we  reconcile  this 
part  of  his  evidence  with  that  which  followed  ? 
wherein  he  swears  that  **  I  always  taught  the 
people,  from  the  pulpit  and  otherwise,  to  do 
their  work,  obey  their  masters,  and  all  in  autho- 
rity over  them  "  The  part  of  this  evidence  to 
be  believed  can  be  easily  ascertained  by  re- 
ference to  the  evidence  of  Romeo,  a  man  that 
was  present  on  every  occasion,  and  who,  upon 
his  cross-examination,  being  asked  **  if  he  had 
ever  heard  me  tell  the  negroes  they  must  not 
mind  for  a  few  lashes,'*  answered  "  no  ;  "  and 
added,  "  I  did  not  hear  him  say  so.  He  said,  if 
their  masters  gave  them  work,  to  do  it  patiently, 
and  if  their  masters  punished  them  wrongfully 
they  must  not  grieve  for  it."     .     .     . 

7thl^.  That  I  have  taught  the  negroes  that  it 
was  sinful  to  work  or  traffic  on  the  Sabbath. 
Every  member  of  the  Court  will,  I  am  sure, 
allow  that,  in  doing  so,  I  taught  one  of  the  first 
precepts  inculcated  in  that  holy  book  on  which 
they  have  sworn  to  do  justice.  To  set  this  sub- 
ject in  the  clearest  possible  light,  I  will  read  a 
few  extracts  from  the  sacred  Scriptures(6) 
relative  to  the  obligation  of  men,  of  every  con- 
dition of  life,  to  abstain  from  labour  on  the 
Sabbath,  and  to  keep  it  in  a  religious  manner:  — 
Exodus  ch.  XX.  8,  11.    .    . 

From  many  passages,  which  might  be  quoted, 
it  is  obvious  diat  the  violation  of  the  Sabbath, 
by  voluntary  labour,  which  is  not  absolutely 
necessary,  is  regarded  by  our  Maker  as  a 
heinous  sin ;  and,  on  the  contrary,  the  keeping 
of  it  in  a  religious  manner  is  considered  a  virtue, 
and  accepted  as  such  through  the  merits  of  the 
Redeemer.  In  the  face  of  so  many  precepts, 
could  /  tell  the  negroes  there  was  no  harm  in 
workiu^  their  ground,  or  in  going  to  market  on 
the  Sabbath?  was  it  for  me  to  dispense  with 
the  commandments  of  God  ?  Surely  not.  Volun- 
tary and  unnecessary  labour  on  the  Sabbath,  I 
disallowed.  I  considered  it  a  sin,  and  told  them 
so ;  and  if  they  are  properly  provided  by  their 


(a)  "  This  was  said  in  answer  to  a  question 
from  me.  But  had  I  been  aware  such  an  answer 
could  have  been  given  with  truth  (as  I  must 
have  been,  had  I  said  it)  I  would  never  have 
put  a  question  that  would  bring  it  out." — Note 
by  the  E^soner. 

(6)  "While  reading  this  sentence,  I  was 
stopped  by  the  President,  who  said  it  was  quite 
unnecessary.  Every  member  of  the  Court  could, 
if  he  chose,  read  the  Scriptures  at  home.  I 
replied  that  I  was  accused  of  perverting  the 
Scriptures,  and  that  I  had  no  other  way  of 
disproring  it  than  by  showing  from  Scripture 
that  the  doctrines  I  taught  were  plainly  in- 
culated  in  the  Bible.  The  President  answered, 
you  have  heard  the  determination,  and  nothing 
further  can  be  said  on  the  subject." — Note  by 
the  Prisoner. 


owners  with  the  necessaries  of  life,  as  is  asserted 
by  all  the  planters,  they  can  have  no  absolute 
necessity  for  going  to  market  on  the  Sabbath. .  . 
It  has  been  stated  that  I  remained  at  my 
house  during  the  (whole)  revolt  in  safety,  and 
without  fear.  I  did  so,  but  why  ?  I  possess  no 
slaves  or  slave;  I  am  not  conscious  of  ever 
having  wronged  one.  They  had,  on  the  first 
night  of  the  revolt,  when  I  went  over  to  Mr. 
Hamilton's,  requested  me  to  return  to  my  home, 
as  it  was  not  their  intention  to  hurt  any  one, 
and  I  believed  their  assertions.  Perhaps  I 
placed  more  faith  in  the  promise  of  the  negroes 
than  it  was  politic  to  do,  or  than  others  would 
have  done;  but  too  much  reliance  on  such  a 
promise  surely  cannot  be  an  offence.  I  have, 
I  think,  now  stated  sufficient  to  prove  the 
fallacy  and  failure  of  the  attempt  of  the  pro- 
secutor to  prove  that  I  was  the  cause  of  the 
revolt.  The  prosecutor,  however,  in  his  zeal  to 
throw  the  whole  blame  upon  me,  appears  not  to 
have  foreseen  the  consequences  of  this  attempt. 
There  must  be  a  cause  for  the  revolt.  It  has 
been  attempted  to  be  shown  that  I  was  the  cause. 
This  attempt  having  failed,  and  the  prosecutor 
having  by  this  attempt  proved  that  even  he 
thought  there  must  be  a  cause  of  revolt,  has 
plainly  admitted  that  some  cause  or  other  does 
exist.  Now  what  is  that  cause  ?  It  is  not  one 
cause  but  many.  1st  Immediate  labour.  2dly. 
Severity  of  treatment.  3rdly.  Opposition  to  re- 
ligious instructions.  4thly.  Withholding  the 
instructions  concerning  the  whips. 

The  whole  of  these  causes  I  can  and  will 
prove,  provided  the  Court  will  allow  me  to 
go  into  the  evidence. (a)  I  shall  now  come  to 
that  part  of  the  charges  which  regard  the 
allegation  of  my  having  had  knowledge  of  the 
revolt ;  and  not  having  informed  the  constituted 
authorities  of  the  same.  As  the  first  part  of 
the  second  charge,  and  the  third  charge,  appears 
to  relate  to  the  same  supposed  offence,  in  fact, 
to  be  one  and  the  same,  I  will  take  them  together. 
The  first  part  ot  the  second  charge  is,  "  that 
having  about  the  17th  day  of  August  last,  and 
on  divers  other  days  and  times  theretofore  pre- 
ceding, advised,  consulted,  and  corresponded 
with  a  certain  negro,  named  Quamina,  touching 
and  concerning  a  certain  intended  revolt  and 
rebellion  of  the  negro  slaves  within  these  colo- 
nies of  Demerara  and  Essequibo."  The  third  is, 
"  for  that  he,  the  said  John  Smith,  on  the  1 7th 
of  August  last  past,  and  for  a  certain  period  of 
time  thereto  preceding,  having  come  to  the 
knowledge  of  a  certain  revolt  and  rebellion,  in- 
tended to  take  place  within  this  colony,  did  not 
make  known  the  same  to  the  proper  authorities  ; 
which  revolt  and  rebellion  did  subsequently  take 
place,  to  wit,  on  or  about  the  18th  of  August 
DOW  last  past."  With  respect  to  the  first  part 
of  the  second  (supposed)  charge,  it  is  impossible 
to  make  sense  of  it,  either  alone  or  joined  with 
the  second  part  of  the  second  charge.  It  does 
not  charge  me  directly  and  positively  with  any 
offence,  but  appears  to  have  been  an  intro- 


(o)  "I  was  prepared  to  go  into  the  proof  of 
these  facts,  but  being  admonished  by  the  Presi- 
dent to  confine  myself  to  the  chaiges  it  was 
omitted."— Note  by  the  Prisoner. 
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ductory  recital  to  the  charge  of  some  offence 
which  the  learned  prosecutor  might  have  in- 
tendtHl  to  make.  An  offence  ought  to  be  stated 
in  clear,  pot^itive,  and  diif  ct  terms ;  the  offender 
ought  to  be  charged  with  the  offence  in  such  a 
manner  as  to  enable  him  to  meet  it ;  it  ought 
not  to  be  Si»t  forth  as  introductory  matter,  or  by 
way  of  recital,  for  the  law  of  Kngland  allows 
not  this,  in  criminal  prosecutions,  m  any  of  its 
Courts.  With  respect  to  the  third  charge,  the 
offence  of  which  I  am  therein  accused,  is  ex- 
7>ressly  confined  to  the  17th  of  August  last  past, 
and  for  a  ccrtiun  period  of  time  thereto  pre- 
reding.  The  prosecutor  is  bound  to  confine  his 
evidence  to  facts,  within  the  limits  of  that 
period ;  and  although  he  may  have  attempted 
to  introduce  evidence  of  facts,  which,  he  says, 
occurred  on  a  day  subsequent  to  the  17th;  yet 
I  do  most  solemnly  protest  against  such  evi- 
dence being  taken  into  consideration  by  the 
Court ;  tuid  I  feel  convinced  the  Court  will  allow 
the  validity  of  my  objections.     .     . 

Before  I  conclude,  I  feel  it  my  duty  to 
observe  upon  the  nature  of  the  evidence  brought 
against  me.  It  is  either  the  evidence  of  slaves, 
or  of  persons,  with  very  few  exceptions,  grossly 
prejudiced  against  me,  Prejudiced  from  mo- 
tives of  interest,  i.e.,  from  imagining  that  the 
diffusion  of  knowledge  among  the  negroes  will 
render  them  less  valuable  as  property.  The 
first  class  of  witnesses  consists  of  persons 
extremely  ignorant,  and  decidedly  under  the 
influence  of  their  owners.  It  cannot  be  ex- 
pected that  the  love  of  truth  and  justice  will 
render  them  superior  to  the  fear  which  must 
exist  in  the  minds  of  men,  by  whom  their 
fellow-labourers  have  been  punished,  even  for 
attending  divine  worship.  Some  of  them  are 
extremely  ignorant  and  savage,  as  the  boy 
Mitchell,  who  did  not  even  pretend  to  under- 
stand the  nature  of  an  oath,  until  he  was  asked 
"  if  he  believed  God  Almighty  a- top  ?  "  Of 
course  he  answered  "  yes,"  and  he  was  legally 
sworn.  I  am  aware,  that  however  necessary 
the  policy  of  Colonial  Governments,  in  this 
hemisphere,  may  have  thought  it,  to  exclude 
negro  evidence,  still,  in  a  court-martial,  it  is 
strictly  legal  to  admit  it.  In  admitting  it,  how- 
ever, the  C'ourt  ought  to  be  well  aware  of  the 
negro  character,  and  to  be  verj-  cautious  as  to 
the  degree  of  credibility  to  be  attached  to  their 
evidence.  Nothing  can  be  more  evident,  even 
from  the  evidence  before  the  Court,  than  that 
negroes  have  but  little  idea  of  the  obligation  of 
an  oath;  hence  the  prevarications,  and  false- 
hoods, and  contradictions,  so  apparent  in  their 
evidence;  they  have  no  notion  of  time  or 
circumstance ;  and  it  is  but  too  clear  that  their 
evidence  has  been  made  up  of  "  shreds  and 
patches,"  obtained  from  conversations,  from 
hearsay,  and  from  their  own  misinterpretations 
of  what  has  been  propounded  to  them.  They 
are,  generally,  incapable  of  narrating  a  trans- 
action ;  neither  can  they  relate,  with  any 
tolerable  accuracy,  even  the  shortest  conversa- 
tion. So  well  known  is  this  that  they  are 
seldom  entrusted  to  deliver  a  verbal  message ; 
notwithstanding  all  this,  what  has  the  pro- 
secutor been  able  to  produce  against  me? 
Divest  the  evidence  of  idl  that  I  shall  prove  to 


j  be  exaggerated,  misrepresented,  and  false,  and 
I  nothing  will  remain  to  prove  me  criminal,  either 
I  in   a  moral,   religious,  or  legal  view.      With 
respect  to  the  other  class  of  witnesses,  I  will 
abstain  from  saying  more  than  requestiii^   a 
perusal  of  their  evidence ;  and  if  its  tenor,  as 
well  as  the  questions  pat  by  the  Judge- Advocate, 
do  not  bear  me  out  in  asserting,  that  a  spirit  ol 
prejudice  does  exist  against  me,  then  I  am  in- 
capable   of    forming    an    estimate    of     men's 
opinions  from  their  words.    My  journal  n&nst 
not  be  omitted.    Its  origin  and  nature  I  hare 
explained.     Whether  it    be    evidence    or    not 
a^nst  me  is  not  now  a  question  to  be  deter- 
mmed.    I  am  not  ashamed  of  it ;  bat  I  do  feel 
aggrieved  at  its  contents  having    been    made 
public,  for  they  were  never  intended  for  that 
purpose.    Not  only  those  parts  of  its  ccmtents 
read  in  Court  have  been  made  known,  but  other 
parts,  the  publication  of  which,  however  true 
the    facts    contained    in  my  statements,  maj 
wound  the  feelings  of  many  persons.     Whether 
this  would  have  a  tendency  to  prejadice  men's 
minds  against  me,  I  leave  to  the  consideratioa 
of  the  Court. 

In  conclusion,  upon  a  fair  and  candid  re- 
view of  the  whole  evidence,  it  is  not  apparent 
that  I  am  guilty  of  any  one  of  the  charges,  and 
it  might  almost  seem  that  my  opinions,  and  not 
myself  have  been  tried;  those  opinions  are 
'  founded  upon  the  Gospel,  that  which  has  with- 
stood for  a^es  all  persecutions.  Its  promul- 
gation has  mcreased  from  opposition,  and  its 
truths  have  been  made  manifest  by  investiga- 
tiou.  It  has  prospered,  and  will  prosper,  and  its 
prosperity  will  impart  happiness  to  all  those 
who  seek  knowledge  from  it.  It  has  alreadj 
produced  a  material  alteration  for  the  better  in 
the  minds  of  the  negroes. 

The  love  of  religion  is  already  so  stronglj 
implanted  in  them  that  the  power  of  man  will 
not  be  able  to  eradicate  it  I  have  been  in- 
formed, and  can  prove,  that  even  in  the  midst 
of  the  revolt,  whilst  the  negroes  were  all  as- 
sembled, all  in  arms,  some  of  them  were  beard 
to  say,  "  we  will  shed  no  blood,  for  it  is  con- 
trary to  the  religion  we  have  been  taught." 
Which  of  the  negroes  said  this  ?  Not  the  lowest 
class  of  Africans,  not  the  heathen,  bat  the 
Christian  negroes.  This  revolt  has  been  onlike 
every  other  I  ever  heard  or  read  of.  In 
former  revolts,  in  this  colony,  in  Jamaica,  in 
Grenada,  and  in  Barbadoes,  blood  and  massacre 
were  the  formidable  features.  In  this  a  mild- 
ness and  forbearance,  worthy  of  the  faith  they 
professed  (however  wrong  their  conduct  may 
have  been)  were  the  characteristics.  Even  the 
attempts  at  bloodshed  in  this  have  been  confined 
to  the  Africans,  who  were  not  yet  baptized* 
This  is  apparent  from  the  evidence  alreadj 
before  the  Court. 

(Signed)  John  Smith.'' 

On  the  twenty-eighth  day,  24th  Noyember^ 
1823,  the  Coort  delivered  judgment  as  follows : — 

*<  The  CovLTi  having  most  matorely  and  de- 
liberately weighed  and  considered  the  evidence 
adduced  in  support  of  the  charges  preferred 
against  the  prisoner,  John  Smith,  as  w^  as  the 
statements  made  by  him  in  his  defence,  and  the 
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evidence  thereon;  with  respect  to  the  first 
charge,  to  wit,  "for  that  he,  the  said  John 
Smith,  long  previous  to  and  ap  to  the  time  of  a 
eertain  revolt  and  rebellion  which  broke  oat  in 
this  colony  on  or  about  the  18th  of  August,  now 
last  past,  did  promote,  as  far  as  in  him  lay,  dis- 
content and  dissatisfaction  in  the  minds  of  tl^e 
negro  slaves  towards  their  lawful  masters, 
managers,  and  overseers,  he,  the  said  John 
Smith,  thereby  intending  to  excite  the  said 
negroes  to  break  out  in  such  open  revolt  and 
rebellion  against  the  authority  of  their  lawful 
masters,  managers,  and  overseers,  contrary  to 
his  allegiance  aud  against  the  peace  of  our 
Sovereign  Lord  the  King,  his  crown  and 
dignity,"  is  of  opinion,  that  he,  the  prisoner, 
John  Smith,  is  guilty  of  thus  much  thereof,  to 
wit,  "  for  that  he,  the  said  John  Smith,  long 
previous  to  and  up  to  the  time  of  a  certain 
revolt  and  rebellion,  which  broke  out  in  this 
colony  on  or  about  the  18th  of  August  now  last 
past,  did  promote  discontent  and  dissatisfiiction 
in  the  minds  of  the  negro  slaves  towards  their 
lawful  masters,  managers,  and  overseers  ;  **  but 
acquits  him  of  the  remainder  of  the  said  charge 
for  want  of  sufficient  proof  in  support  thereof. 

With  respect  to  the  second  charge,  namely, 
'*  for  that  he,  the  said  John  Smith,  having, 
about  the  17th  day  of  August  last,  and  on  divers 
other  days  aud  times  theretofore  preceding, 
advised,  consulted,  and  corresponded  with  a 
certain  negro  named  Qnamina,  touching  and 
concerning  a  certain  intended  revolt  and  re- 
bellion of  the  negro  slaves  within  these  colonies 
of  Demerara  and  Essequibo ;  and,  further,  after 
such  revolt  and  rebellion  had  actually  com- 
menced, and  was  in  a  course  of  prosecution,  he, 
the  said  John  Smith,  did  further  aid  and  assist 
in  such  rebellion,  by  advising,  consulting,  and 
corresponding  touching  the  same,  with  the  said 
negro  Quamina,  to  wit,  on  the  19th  and  20th 
August  last  past,  he,  the  said  John  Smith,  then 
well  knowing  such  revolt  and  rebellion  to  be  in 
progress,  and  the  said  negro  Qnamina  to  be  an 
insurgent  engaged  therein,"  the  Court  is  of 
opinion  that  he,  the  prisoner,  John  Smith,  is 
gnilty  of  so  much  thereof  as  foUows,  viz.:  "  For 
that  he,  the  said  John  Smith,  having,  about  the 
17th  day  of  August  last,  and  on  one  day  there- 
tofore preceding,  advised,  consulted,  and  corre- 
sponded with  a  certain  negro  named  Quamina, 
concerning  and  touching  a  certain  intended 
revolt  and  rebellion  of  the  ne^ro  slaves  within 
these  colonies  of  Demerara  and  Essequibo ;  and, 
farther,  after  such  revolt  and  rebellion  had 
actually  commenced,  and  was  in  a  course  of 
prosecution,  he,  the  said  John  Smith,  did  further 
aid  and  assist  in  such  rebellion,  by  advising, 
consulting,  and  corresponding,  touching  the 
same,  wiu  the  said  negro  Quamina,  to  wit,  on 
the  20th  August  last  past,  he,  the  said  John 
Smith,  then  well  knowing  such  revolt  and  re- 
bellion to  be  in  progress,  and  the  said  negro 
Qnamina  to  be  an  insurgent  engaged  therein  ; " 
and  acquits  him  of  the  remainder  of  the  said 
charge. 

With  respect  to  the  third  charge,  ''for  that 
he,  the  said  John  Smith,  on  the  17th  August 
last  past,  and  for  a  certain  period  of  time  there- 
to preceding,  having  come  to  the  knowledge  of 


a  certain  revolt  and  rebellion  intended  to  take 
place  within  this  colony,  did  not  make  known 
the  same  to  the  proper  authorities ;  which  revolt 
and  rebellion  did  subsequently  take  place,  to 
wit,  on  or  about  the  18th  of  August  now  last 
past;'*  the  Court  is  of  opinion  that  he,  the 
prisoner,  John  Smith,  is  guilty  thereof. 

With  respect  to  the  fourth  charge,  vi«.,  "  for 
that  he,  the  said  John  Smith,  after  such  revolt  and 
rebellion  had  taken  place,  and  during  the  exis- 
tence thereof,  to  wit,  on  or  about  Tuesday  and 
Wednesday  the  19th  and  20th  August  now  last 
past,  was  at  plantation  Le  Besonvenir,  in  pre- 
sence of  and  held  communication  with  Quamina, 
a  negro  of  plantation  Success,  he,  the  said  John 
Smith,  then  well  knowing  the  said  Quamina  to 
be  an  insurgent  en^ed  therein ;  and  that  he, 
the  said  John  Smith,  did  not  use  his  utmost 
endeavours  to  suppress  the  same,  by  securing  or 
detaining  the  said  insurgent  Quamina  as  a 
prisoner,  or  by  giving  information  to  the  proper 
authorities  or  otherwise ;  but,  on  the  contrary, 
permitted  the  said  insurgent  Quamina  to  go  at 
large,  and  depart  without  attempting  to  seize 
and  detain  him,  and  without  giving  any  infor- 
mation respecting  him  to  the  proper  authorities, 
against  the  peace  of  our  Sovereign  Lord  the 
King,  his  crown  and  dignity,  and  against  the 
laws  in  force  iu  this  colony,  and  in  defiance  of 
the  proclamation  of  martial  law  issued  by  his 
Excellency  the  Lieutenant-Governor;**  the 
Court  is  of  opinion,  that  he,  the  prisoner,  John 
Smith,  is  guilty  of  so  much  thereof  as  follows, 
namely, "  for  that  he,  the  said  John  Smith,  after 
such  revolt  and  rebellion  had  taken  place,  and 
during  the  existence  thereof,  to  wit,  on  Wednes- 
day, the  20th  of  August  now  last  past,  was  at 
plantation  Le  Resouvenir  in  presence  of,  and 
held  communication  with  Quamina,  a  negro  of 
plantation  Success,  he,  the  said  Johh  Smith,  then 
well  knowing  the  said  Quamina  to  be  an  insur- 
gent engaged  therein ;  and  that  he,  the  said  John 
Smith,  did  not  use  his  utmost  endeavours  to  sup- 
press the  same,  by  giving  information  to  the 
proper  authorities,  but,  on  the  contrary,  permitted 
the  said  insurgent  Quamina  to  go  at  large,  and 
depart  without  giving  any  information  respec- 
ting him  to  the  proper  authorities,  against  the 
peace  of  our  Sovereign  Lord  the  King,  his 
crown  and  dignity,  and  against  the  laws  in  force 
in  this  colony,  and  in  defiance  of  the  proclama- 
tion of  martiaJ  law  issued  by  his  Excellency  the 
Lieutenant-Governor,"  and  acquits  him  of  the 
remainder  of  the  said  charge. 

The  Court  having  thus  found  the  prisoner, 
John  Smith,  guilty,  as  above  specified,  does 
therefore  sentence  him,  the  prisoner,  John 
Smith,  to  be  hanged  by  the  neck  until  dead,  at 
such  time  and  place  as  his  Excellency  the 
Lieutenant-Governor  and  Commander-in-Chief 
may  think  fit  to  direct  (a)    But  the  Court,  under 


(a)  The  prisoner  died  in  prison.  Lord  Bath- 
ur8t,in  a  memorandum  written  for  the  information 
of  the  King,  dated  February  13,  1824,  stated  the 
nature  of  the  charges  and  the  result  of  the  trial, 
and  added,  *<The  proceedings  are  very  volu- 
minous. Lord  Bathurst,  in  the  first  place, 
transmitted   them  to   the   Judge-Advocate   to 
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all  tlic  circumstances  of  the  ease,  begs  humbly 
to  rccoiuiueDcl  the  prisoner,  John  Smith,  to 
mercy. 

(Signed)         S.  A.  Goodman, 

Lt.-Col.  and  I'res. 
(Signed)         J.  L.  Smith,  Jun. 

As-sist.  Jud^e-Advocat«. 

Ai>prove<l. 
(Signed)         Joiiw  MrRBAT. 

report  whether  the  formH  had  been  observed. 
On  receiving  a  ri'port  that  they  had  been  duly 
observed,  he  thought  it  his  duty  to  examine  i 
diligently  the  evidence  by  which  the  charges 
were  supi>orted;  the  more  so,  considering  the 
state  of  irritation  of  the  colony  at  the  time  this 
and  other  trials  were  proceeding,  and  the 
reconunendaiion  to  mercy,  after  having  found 
the  prisoner  guilty  of  such  weighty  charges. 
Lord  Bathur.st  is  strongl}-  impressed  with  a 
persuasion  that  the  first  and  the  second  charges 
(having  promoted  insurrection  and  of  being 
concerned  in  it)  are  not  supported  by  evidence, 
and  he  has  been  given  to  understand  that  there 
is  a  great  legal  doubt,  even  if  they  had  ever 
been  substantiated,  whether,  as  they  relate  to 
acts  done  before  the  promulgation  of  martial 
law,  they  could  be  cognisable  by  a  court  martial 
held  under  the  authority  of  that  law.  With 
regard  to  the  third  charge  (withholding  know- 
ledge of  the  insurrection),  the  evidence  is 
stronger  ;  but  doubts  may  be  entertained 
whether  it  brings  sufficiently  home  to  the 
prisoner  the  knowle<lge  of  more  than  a  general 
apprehension  of  revolt,  and  whether  the  with- 
holding comnmnicaticms  from  the  proper  autho- 
rities did  in  fact  under  the  circumstances  of  the 
case  proceed  from  criminal  motives.  It  is  also 
to  be  observed  that  the  legal  objection  which 
applies  to  the  two  first  charges  seem  to  be 
applicable  to  the  third. 

With  respect  to  the  fourth  charge  (receiving 
Quamiua  in  his  house  and  not  detaining  him), 
it  is  proved  that  Quamiua,  one  of  the  leaders  of 
the  insurrection,  did  go  to  the  house  of  the 
prisoner  after  the  proclamation  against  him  \vas 
issued.  He  remained  there  for  a  very  short 
time,  and  went  away.  There  is  no  evidence  of 
the  prisoner  having  harboured  him  or  assisted 
him  in  his  escape. 

Under  all  circumstances  Lord  Bathurst  most 
humbly  submits  to  your  Majesty  that  your  Majesty 
will  be  graciously  pleased  to  remit  the  sentence 
of  death  against  John  Smith,  and  to  direct  that 
he  should  be  forthwith  dismissed  from  the 
colony  of  Demerara  and  Essequibo,  and  enter 
into  a  recognisance  never  again  to  reside  in  any 
of  your  Majesty's  possessions  in  the  West  Indies. 
As  martial  law  will,  it  is  understood,  continue 
in  Demerara  until  your  Majesty's  pleasure  on 
this  case  is  known,  Lord  Bathurst  most  humbly 
hopes  to  receive  your  Majesty's  commands  that 
he  may  be  enabled  to  transmit  it  by  the  mail 
which  stands  for  to-morrow." 

"  1  approve  entirely  of  your  recommendation. 

G.  E." 
Windsor  Castle, 
Feb.  14th,  1S24. 

Colonial  Papers,  Demerara,  40  (4). 


Yrissari  against  Clement,  ld25,  December  18. 
This  case  is  reported  in  3  C.  &  P.  223»  3  Biag. 
432,  and  1 1  Moore  308.  The  head  note  in  the 
first  of  these  reports  is  as  follows  :  — 

"  If  a  foreign   State   is  recogniaed   bj  this 
country,  it  is  not  necessary  to  support  an  allegm- 
tion  which  describes  it  as  a  State  to  prove  that 
it  is  in  fact  an  existing  State,  but  if  it  be  not  m 
recognised,  then  such  proof  becomes   neoessarj, 
and   may  be  admitted.     If  a  body   of  persoos 
atfsemble    together    to  protect  themselves  and 
support  their  own  independence,  and  make  lawt^ 
and  have  courts  of  justice,  that  is  evidence  of 
their  being  a  State,  and  it  makes  no  difference 
whether  they    belonged    formerly    to    another 
country    or    not,  if  they  do  not  continue  to 
acknowledge  it,  and  are  in  possession  of  a  force 
sufficient  to  support  themselves  in  opposition  to 
it.     A  bond  for  foreign  stock,  sign^  in  Paris, 
but   issued   in   England,  does  not  require  an 
Knglish  stamp.    A  foreigner  has  no  right  to 
negotiate  in  England  a  loan  for  the  use  of  a 
State  which  has  separated  itself  and  is  at  war 
with  one  of  England's  allies  (such  State  not  being 
at   the   time   recognised  by  England)    without 
the  permission  of  the  English  Crovemment^a) ; 
and  if  a  letter  in  an  English  newspaper  merely 
animadverted  though  in  the  strongest  terms  upon 
the  illegality  of  the  transaction  it  is  no  hbel ; 
otherwise,  if  it  go  beyond  that,  and  impute  a 
moral  fraud  to  the  party  engaged  in  it.** 

Best,  C.J.,  in  answer  to  an  objection  that 
there  was  not  sufficient  evidence  of  Chili  hang 
a  State,  said  :  — 

"  It  occurs  to  me  at  present  that  there  is  this 
distinction. (6)     If  a  foreign  State  is  recognised 

(a)  See  Thompson  v.  Barday  below,  p.  965. 

(6)  The  following  is  the  report  in  3  Bing., 
p.  437,  of  the  ruling  of  Bwt,  C.J.  :  "The  Lord 
Chief  Justice  observed  that  there  were  three  sorts 
of  foreign  States  :  first,  States  that  were  merely- 
acknowledged  as  sovereign  independent  States ; 
secondly.  States  in  connexion,  or  such  as  were 
connected,  with  us  by  existing  treaties ;  thirdly, 
sovereign  States  neither  in  connexion  with  us 
nor  acknowledged  by  our  Government;  such  as 
Japan,  Siam,  and  many  other  States  which  con- 
quest and  commerce  have  made  us  acquainted 
with.  In  cases  relative  to  the  two  first  mentioned 
States,  it  is  only  necessary  to  prove  that  our 
Government  has  acknowledged  them  or  treated 
them  as  sovereign  independent  States.  In  manj 
cases  it  would  be  unneccssaiy  even  to  adduce 
this  proof,  for  the  great  States  of  the  world  are 
taken  notice  of  in  Acts  of  Parliament  made  for 
confirming  treaties,  and  regulating  the  inter- 
course with  them,  and  of  such  States  the  coorts 
of  law  take  judicial  notice.  The  existence  of 
such  acknowledged  States  must  be  proved  by 
evidence.  The  proof  necessary  to  establish  the 
fact  of  the  existence  of  such  States  is,  that  they 
are  associations  formed  for  mutual  defence,  who 
acknowledge  no  other  authority  but  that  of  their 
own  Government,  observe  the  rules  of  Justice  to 
the  subjects  of  other  States,  five  generally  under 
their  own  laws,  or  maintain  their  independence 
by  their  own  force.  It  makes  no  diflerence  that 
the  new  State  formed  part  of  another  acknow- 
ledged State  :  States  may  be  legitimately  divided. 
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by  this  coontry,  it  is  not  necessary  to  prove  that 
it  is  an  existing  State ;  bat  if  it  is  not  so  recog- 
nised such  proof  becomes  necessary.  There  are 
hundreds  in  India,  and  elsewhere,  that  are  exist- 
ing States,  though  they  are  not  recognised.  I 
take  the  rule  to  be  this,  if  a  body  of  persons 
assemble  together  to  protect  themselTcs,  and 
support  their  own  independence,  and  make  laws, 
and  have  Courts  of  Justice,  that  is  evidence  of 
their  being  a  State.(a)  We  have  had,  certainly, 
some  evidence  here  to-day  that  these  provinces 
formerly  belonged  to  Spain ;  but  it  would  be  a 
strong  thing  to  say,  that  because  they  once  be- 
longed, therefore  they  must  always  belong.  We 
haye  recognised  lately  some  of  these  States.  It 
makes  no  difference  whether  they  formerly 
belonged  to  Spain,  if  they  do  not  continue  to 
acknowledge  it,  and  are  in  possession  of  a  force 


The  States  of  Holland  and  America  were  treated 
as  sovereign  States  by  the  nations  of  Enrope 
before  their  independence  was  acknowledged  by 
Spain  and  Great  Britain.  The  considering 
separated  portions  of  an  ancient  State  as  new 
and  independent  States  does  not  legalise  the 
conduct  of  British  subjects  who  assist  them  in 
the  contest  with  their   old  governments,  such 

fovemmenttt  being  in  alliance  with  Great  Britain, 
[is  Lordship,  however,  reserved  the  point  for 
the  consideration  of  the  Court.*' 

(a)  The  following  are  some  of  the  chief 
authorities  as  to  the  recognition  of  foreign  States : 
Ogden  v.  Follioa  (1790),  8  T.B.  726  ;  Barclay 
y.  Ru88eil  (1797),  8  Ves.  424;  The  City  of 
Beme  v.  Bank  of  England  (1804),  9  Ves.  847, 
848  n.;  Dolder  v.  Bank  of  England  (1805), 
18  Ves.  852 ;  The  Manilla  ( 1808),  1  Edw.  Adm. 
I. ;  Jone$  v.  Garcia  del  Bio  (1828),  I  T.  and  R., 
297:  United  States  v.  TTo^er  (1867),  2  L.K., 
2  Ch.  582;  Bepublic  oj  Peru  v.  Peruvian 
Guano  Co.  (1887),  86  Ch.  D.  487  ;  Bepublic  of 
Peru  y.  Dreyfus  (1888),  88  Ch.  D.  348  ;  judg- 
ment  of  Marshall,  C.J.,  in  United  States  v. 
Palmer,  8  Wheaton,  p.  634 ;  The  Diuina  Pastora, 
4  Wheat.  82  ;  Lutker  v.  Borden,  7  How.  57  ; 
Kennett  v.  Ckambers,  14  How.  88;  United 
States  V.  Pico,  23  How.  326 ;  Letters  of  His- 
toricus,  6,  9 ;  Lawrence's  Wheaton,  86  ;  Halleck 
c,  3.,  s.  22. ;  Sir  James  Mackintosh's  Speech  on 
15th  June  1824,  on  the  recognition  of  the  South 
American  States;  Wharton's  International 
Law  Digest,  I.  s.  70 ;  Calvo,  Le  Droit  Inter- 
national, I.  174.  "When  a  body  of  persons 
yielding  obedience  to  no  superior,  issue  their 
commands  to  certain  other  people  to  do  or  for- 
bear from  certain  acts,  and  threaten  to  punish 
the  disobedience  of  their  commands  by  the  inflic- 
tion of  pain,  they  are  said  to  establish  or  exercise 
political  or  civil  government"  "  The  indepen- 
dence of  a  State,  or  the  non-obedience  of  its 
Sovereign  to  any  foreign  Power — and  the  exis- 
tence of  a  Grovemment,  or  the  obedience  of  a 
conununity  to  a  sovereign  Power — are  both 
questions  of  degree,  to  be  decided  by  the  length 
of  time  during  which  obedience  has  been  yielded 
or  withheld,  as  well  as  by  other  circumstances ; 
and  thus  can  only  be  determined  according  to 
the  facts  of  each  case."  pp.  1,  33. — Sir  G.  C. 
Lewij»*8  '*  Remarks  on  the  Use  and  Abuse  of 
Some  Political  Terms." 


sufficient  to  support  themselves  in  opposition  to 
it.  This  is  my  present  opinion ;  but  I  will  give 
my  brother  Toddy  leave  to  move  the  Court  upon 
the  subject." 

Daniel  against  Commissioners  for  Claims  on 
France,  1825.  July  2  and  18,  November  25. 
This  was  an  appeal  by  the  President  of  the 
English  College  at  Doaay,  the  Superior  of  the 
English  seminary  at  Paris,  and  the  surviving 
administrators  of  the  Ennlish  college  at  St. 
Omer  from  the  award  of  the  Commissioners 
appointed  under  59  Geo.  3.  c.  91.  for  distri- 
bnting  the  funds  provided  for  compensation 
under  the  Treaty  of  Paris  of  1814,  the  Treaty 
of  1815,  and  the  Convention  of  1818.  The 
case  is  reported  in  2  Knapp.  23.  The  headnote 
is  as  follows  :  "  A  corporation  of  British  sub- 
jects in  a  foreign  country,  existing  for  objects 
in  opposition  to  British  law,  and  under  the 
control  of  a  foreign  government,  is  not  entitled 
to  claim  any  compensation  fh>m  the  government 
of  the  country  in  which  they  existed,  for  the 
confiscation  of  their  property  under  a  treaty 
giving  that  ri^ht  to  British  subjects. 
^  "  The  individual  members  of  such  a  corpora- 
tion are  also  equally  incapacitated  from  making 
any  claim,  as  British  subjects,  for  the  loss  ^ 
their  income  arising  from  the  funds  of  the  cor- 
I  oration."  In  delivering  judgment  Lord  Oifford 
pointed  out  that  the  end  and  object  of  the  in- 
stitutions as  to  which  compensation  was  claimed 
were  directly  opposed  to  British  law,  and  added : 
"  Treaties,  like  other  compacts,  are  to  be  con- 
strued according  to  the  intention  of  the  con- 
tracting parties,  and,  looking  at  the  occasion 
and  object  of  those  treaties,  we  think  it  was  not, 
and  could  not  have  been,  in  the  contemplation 
of  the  contracting  parties,  that  the  British 
Government  should  demand,  or  the  French 
GA)vemment  grant,  compensation  held  in  trust 
for  establishments  in  France,  and  for  purposes 
inconsistent  with  British  laws,  and  which  were 
subject  to  the  control  of  theFrench  Government." 

Stockdale  against  Onwhyn.  1826.  January 
27.  This  case,  which  was  an  action  for  publish- 
ing and  exposing  for  sale  without  the  consent  of 
the  plaintiff  copies  of  a  certain  work,  is  reported 
on  a  motion  for  a  new  trial  in  5  B.  &  C.  1 73. 
The  head-note  is  as  follows: — "The  first 
publishers  of  a  libellous  or  immoral  work  can- 
not maintain  an  action  against  any  person  for 
publishing  a  pirated  edition."(a) 

Tke  Colombia  Government  against  Botksckild. 
1826.  November  22.  Before  the  Vice- 
Chancellor  (Sir  John  Leach).  This  case  is 
reported  in  1  Simons,  94,  and  5  LJ.  Chancery 
43.  The  plaintififs  prayed  for  an  account  of  all 
sums  received  by  G.  &  Co.  on  behalf  of  the 
Government  of  Colombia.  The  head-note  in  the 
former  reports  is  as  follows  : — "  A  foreign  State 
may  sue  in  this  Court ;  but  where  a  bill  was 
filed  by  the  Government  of  the  State  of  Colombia 
and  Don  M.  J.  Hurtado,  a  citizen  of  that  State, 
and  Minister  Plenipotentiary  for  the  same  to  the 
Court  of  his  Britannic  Majesty,  and  now  residing 
at   33,   Baker  Street,   Portman  Square,  in  the 

(rt)  See  Southey  v.  Skerwood,  2  Mer.  435. 
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{a)  **  My  charge  against  Governor  Murray  is 
comprised  in.a  word — *  Oppression/ — within  the 
scope  and  meaning  of  the  statutes,  11  &  12 
William  3.  cap.  32  and  42  George  8.  cap.  85. 
•Oppression/  by  virtue  of  office."  Serjeant 
Bough  to  the  Clerk  of  the  Council,  Special  Re- 
port 21.  Serjeant  Bough  was  informed  by  a 
communication  from  the  Lords  of  the  Com- 
mittee of  the  Privy  Council,  dated  1 6th  May, 
that  "  their  Lordships  are  of  opinion  that  the 
Baid  charges,  with  the  exception  of  the  lost 
article  in  which  the  Lieut.-Govemor  Murray  is 
accused  of  illegally  suspending  you  from  your 
office  of  President  of  the  Court  at  Demerara,  are 
not  sufficiently  definite  and  precise  for  the  purpose 
of  calling  on  Lieutenant-Governor  Murray  to 
give  an  answer  thereto." — Special  Report,  108. 

(6)  Sir  Charles  Wetherell. 


County  of  Middlt»«<ex,  a  p«»neral  demurrer  was 
ullowtd  to  thf  ]>ill,  ht'i'aiU'^f  the  cU'soription  of 
the  plaintiffs  di«l  not  ena)>ie  thf  defi'udiants  to 
kuo\>  u|K)n  >Nhoiu  procrxs  was  to  be  served  in 
cu*>t'  a  cross  bill  were  filed." 

liou(jh  against  Mui-ray.  1827.  May  5. 
This  case  is  reported  in  a  special  report  of  the 
proccc<lings  before  a  Committee  of  the  Privy 
Council.  That  was  a  reference,  by  an  Order  in 
Council  of  the  15th  November  1822,  of  the 
petitiou  of  William  Hough,  scrjeant-at-law,  late 
President  of  the  Honourable  the  Court  of  Cri- 
minal and  Civil  Justice  of  the  United  Colony 
of  Dciuerara  and  Essequibo,  setting  forth  that 
he  was  ^^lspended  from  his  office  by  M^or- 
Geueral  Murray,  Lieutenant-Governor  of  the 
Colony,  and  complaining  that  the  petitioner 
was  ••  without  delinquency  or  charge,  without  a 
shadow  of  le^al  or  moral  guilt,  suspended  from 
his  office  of  President/*  '•  that  his  secretary  was 
turned  out  of  his  apartments,  which  were  for- 
cibly seized  ;  that  his  own  library,  books,  and 
papers  were  violently  taken  possession  of;  that 
his  suspension  was  blazoned  forth  in  an  ' 
unncce'^sary  proclamation,  published  in  the 
Royal  Gazette  ;  that  his  place  was  filled  up 
by  an  appointment  most  illegal  and  improper; 
that  a  mock  procession  and  a  vulgar  riot,  by 
which  the  enemies  of  your  petitioner  celebrated 
their  triumph  over  him,  the  law,  and  the  public 
peace,  was  encouraged  and  applauded  by  the 
(Tovernor,  whose  lawless  violence  had  thus 
gratified  their  wanton  malignity."(a) 

The  case  was  argued  on  P'ebruary  28,  1825, 
before  Lord  Harrowby  (President),  Lord  Gif- 
ford,  Lord  Colchester,  Lord  Stowell,  Lord  Chief 
Baron  Alexander,  Ki^'ht  Hon.  C.  W.  W. 
Wynne,  Right  Hon.  Sturgess  Bourne,  Right 
Hon.  John  Beckett,  the  Solicitor  General  (6) 
(assessor).  Sir  James  Macintosh  (with  him 
Venman)  for  the  petitioner  argued  that  the  Lieu- 
tenant-Governor had  no  power  to  suspend  the 
President  of  His  Majesty's  Court  of  Civil  and 
Criminal  Justice  : 

**  I  presume  it  will  not  be  doubted  that  in  the 
case  of  an  act  (which  if  he  were  legally  autho- 
rised would  be  one  of  those  acts  of  legal  autho- 
rity)— that  in  the  case  of  an  act  which  if  it  be 
illegal  is  most  assuredly  a  most  violent  usurpa- 
tion ;  and  that  in  the  case  of  the  suspension  of 
an  officer  under  such  circumstances,  the  burthen 


of  the  proof  must  lie  on  the  person  who  daios 
to   exercise    8uch   a    power  so  foreign  to  oar 
practice,  and  so  foreign  to  the  practice  of  otbtr 
States,  and  even  of  Kepablican  Grovemmenu.  I 
presume   that    it   will  not  be   denied  that  tke 
burthen  lies   upon    Grovemor  Murray  to  show 
that  he  had   a  right  to  sospend  a  judge.   We 
are  not  to  consider  the  suspension  of  a  jo^ 
with  such  levity,  as  to  imagine  that  the  poxxi 
who  claims  the  authority  to  do  so  is  not  bonndin 
the  strongest  manner  to  make  out  his  atithoritr. 
"  The  general  principles  of  judicial  indepen- 
dence seem   to    me    to    throw  the  burthen  of 
proof  upon  those  who  claim  the  power  of  u6s% 
inconsistently  with  those  principles.    I  aik  foo 
where  does   the    proof   of    snch   an  aothontj 
exist  ?     General   Murray    has   appealed  to  m- 
stnictlons  :  if  he  can  show   a  grant  from  the 
King  conveying  to  him  this  great  power,  I  must 
say  there  is  an  end  of  this  part  of  the  case;  bot 
where  are  the  instructions  for  snch  a  power  m 
authority— where  are  those  express  and  onsn- 
biguous  words  which  would  invest  any  «n^j«t 
of  this  kingdom    with    such   a  power  over  a 
judge?      In  the    case     for    General   ^"^' 
drawn  up  with  great  adroitness  and  «*^*»*?*^ 
well  calculated  to  draw  from   your  Lorfdii^ 
general  impressions  favourable  to  his  case  (snfl 
it  is  evident  that  the  learned  person  who  are» 
it  up   knew  well  that  it  was  safer  to  deal  m 
general  than  precise   reasoning),  two  S^^/z^ 
are   stated  for  this  authority— grounds  wto^ 
show  to  me  at  least  that  there  is  no  ^^f** 
authority  nor  power  derived  from  the  Km^  ^ 
enable  the  Governor  to  do  what  he  ha«  ^^ 
The  adoption  of  the  reasons  in  this  case  wGflJ 
my  mind  that  no  better  grounds  <^*°^7°^ 
than  those  which  are   offered ;   now  ymi  «» 
those  grounds?    To  my  utter  astonishmiait  a 
find  in  this  case,  drawn  with  such  care,  *j^"v 
intimation  (and  not  assertion)  that  snch  «  P<»^ 
must  exist  in  every  community,  and  thst  u 
does  so  exist,  it  must  exist  in  the  colony  oi 
Demerara;   and  if  it  exist   in   that  <^^^y\ 
must  exist  in  the  Governor.     Is  this  *??J^ 
reasoning  that  can  be  used  at  your  Lordswp* 
bar  sitting  here  in  the  capital  of  Great  ^r^J^ 
It  might  have  been  excellent  reasoning  mtne 
time  of  James  the  Second,  when  he  g*^**"^ 
Westminster  Hall,  and  disniissed  almost  eve^ 
judge  that  then  presided  in  order  to  give  room 
for  judges  who  were  more  suitable  for  ™  P^' 
poses  in  the  exercise  of  his  prerogative;  oot 
is  only  necessary  to  show  that  it  docs  not  exi» 
in  such  an  executive  part  of  the  Government, 
to  state  that  the  judges  are  not  dependent  op<** 
the  executive  power,  but  are  perfectly  indepen- 
dent of  that  power ;  whatever  depends  then  np^ 
general  principles  I  conceive  is  adverse  to  tnw 
pretension ;  I  conceive  that  upon  general  r®*^?^ 
ing  the  pretension  cannot  be  maintained ;  ^»** 
is  the  foundation  for  it  ?  Is  there  any  aotharrff 
for  it  in  the  law  of  England  ?(a)     Is  there  any 

(a)  See  22  Geo.  8.  c.  75.  s.  2,  and  «*  JtfeflW- 
randum  of  the  Lords  of  the  Council  on  the 
Bemoval  of  Colonial  Judges,"  6  Moore  P.CC 
N.S.,  Appendix  IX. ;  WiUis  v.  GippB,  5  Moore 
P.C.  879  ;  Montagu  v.  Lieutenant-Governor 
of  Van  Dieman's  Land,  6  Moore  P.C.  489. 
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authority  for  it  in  the  law  of  Holland  ?  (a)    T 
have  found  it  in  neither  of  them.    Is  there  any 
practice  approaching  to,  or  favourable  to  it  in  the 
administration  of  those  laws  ?     I  have  not  been 
able  to  find  a  single  example  of  it.    Yoar  Lord- 
ships will  know  ^tter  thui  I  do  that,  compared 
with    that    liberty  which  we  justly  boast  of, 
Holland    was  the  country  where  law  was  re- 
verenced as  much  as  it  possibly  could  be  in 
any  country  in  Europe;  it  was  anciently  the 
country  that  fhmished  great  lawyers,  and  law 
had  much  to  do  there  in  the  administration  of 
the  government — and  is  it  likely  that  such  an 
arbitrary  power  could  by  that  law  b6  vested  in 
any  individual  so  as  to  enable  him  to  divest  a 
judge  of  his  situation?     Such  a  power  never 
did  exist  in  the  law  of  Holland  I  will  venture  to 
say,  although  it  be  not  my  part  to  prove  the 
negative.    I  find  no  appeal  to  the  law  of  Holland 
upon  this  subject,  no  appeal  to  any  such  prac- 
tice,  no  authority  from  the  decision  of   that 
government ;  nor  that  the  administration  under 
the  system  of  the  laws  of  Holland  gives  any 
countenance  or    sanction    to    this    pretended 
power  to  suspend  judges.     If  there  be  none 
m  the  law  of  Holland,  then  let  me  ask  whether 
there    be    any  peculiarity  of    practice  in  the 
law  of  Great    Britain  to    establish  that  it  is 
so  ?     It  is  alleged  that  there  is  a  necessity  for 
this  power  existing;  if  so,  what,  I  would  ask, 
becomes  of  such  vast  territories  as  we  possess  in 
India?    The  judges  there  are  ofEicers  of  the 
Crown,  and  the  Governor  of  India  has  not  the 
power  of  suspending  them,  but  if  such  a  neces- 
sity existed,  would  not  the  Legislature  interpose 
to  sapply  such  necessity,  if  once  you  conclude 
that  such  a  power  should  exist  ?    In  India  there 
is  a   population  of  between  60  and  70  millions ; 
and  yet  the  Governor  of  India  has  no  power  to 
suspend  any  jud^e  whatever,  and  surely  if  there 
existed  a  necessity  for  such  a  power  anywhere, 
it  would  be  in  the  government  of  that  vast  terri- 
tory.   Is  there  any  part  of  the  British  empire 
where  judges  reside  who  have  been  sent  from 
home  and  appointed  by  His  Majesty,  and  can  be 
divested  of  their  authority,  as  is  here  to  be  con- 
tended on  the  other  side?    In  the  Colony  of 
Berbice,  in  a  case  of  the  suspension  of  the  judge 
His  Majesty's  Government  did  immediately  set 
aside    the    suspension,    and    conveyed    their 
opinion  upon  the  subject  in  a  manner  which  I 
do  not  affect  to  know  precisely,  but  which  was 
not  very  favourable  to  this  pretended  power  of 
suspending  judges.    Till  I  hear,  therefore,  some 
auUiority  or  some  example,  or  some    reason 
stated  in  support  of  this  power,  1  must  con- 
tend that  no  such  power  exists  in  any  of  our 
Ck>lonie8.     That  this  was  an  illegal  act  must 
be    acknowledged — and    indeed    nothing    can 
better  show  the  slender  ground   upon    which 
the    pretension  rests  than  the  additional    ar- 
guments which  are   thrown  in  in  support  of 
it  in    this  case.    It  is    said  that  Mr.    Presi- 
dent  Rough    himself  applied    to    the    Gover- 
nor   for    Uie    suspension    of   the    fiscal;    that 
that  is  a  fact  which  they  know  in  this  case ; 


(a)  See  Beport    on    the  Criminal  Law  at 
Demerara  by  Jabez  Henry,  1S21. 


but  the  fiscal  is  not  a  judge ;  he  is  the  public 
prosecutor — ^and  it  is  in  vain  to  arcrue  that  his 
power  mi^ht  be  greater  than  some  of  the  judges ; 
it  is  not  from  considerations  of  dignity  that  -I 
hold  the  non-existence  of  this  power ;  it  is  in- 
deed the  essence  of  judicial  authority  that  it  is 
a  high  and  important  duty  as  distinguished  from 
all  others,  which  I  say  requires  independence, 
and  which  claims  its  distinction  to  be  upheld 
beyond  ever  other  class  of  character  in  civil 
society.  Is  the  Grovemor  not  aware  that  the 
fiscal  was  here  an  officer  in  point  of  comparison 
with  the  President  far  lower  in  dignity  and  im- 
portance ?  I  say  that  not  being  a  judge  he 
(the  fiscal)  might  be  well  subject  to  a  motion 
of  that  nature,  without  considering  whether 
judges  be  subject  to  a  power  of  suspension  or 
not.  There  is  also  an  application  mentioned,  as 
made  by  Mr.  President  Bough  to  the  Governor 
for  the  suspension  of  a  counsellor  ;  Mr.  Rough 
stated  the  law  and  held  it  to  be  this ;  that 
the  Governor  may,  after  having  received  the 
advice  of  the  Court  of  Policy  (or  without  it), 
upon  an  address  from  the  Court  of  Justice  re- 
move any  of  its  counsellors;  but  that  such 
power  does  not  apply  to  the  President  of  the 
Court.  This  much  he  says,  that  that  is  the 
usage  of  the  law  of  Holland ;  but  he  denies  all 
beyond  that.  He  denies  that  the  law  of  Holland 
authorises  any  such  superintending  power  in 
Governors  over  a  President  appointed  at  home. 
This  may  be  said  to  be  only  statement,  but  I 
conceive  that  it  is  sufficient  for  me  to  deny  the 
power,  and  to  show  that  the  grounds  otfered  on 
the  other  side  in  support  of  it  are  insufficient ; 
and  having  done  so,  I  humbly  conceive  myself 
entitled  to  your  Lordships'  judgment  in  favour 
of  my  conclusion,  that  this  claim  of  a  power  to 
suspend  the  President  is  without  any  colour  of 
law. 

"  Now,  my  Lords,  to  proceed  to  the  second 
question,  whether  it  were  not  an  unjust  exercise 
of  authority  to  suspend  the  complainant,  even 
if  such  an  authority  had  existed  in  the  Gover- 
nor. I  look  upon  the  injustice  then  in  this 
view  of  the  case  as  one  of  a  veiy  simple  nature, 
being  no  other  than  a  violation  of  the  very  first 
dictates  of  natural  justice ;  it  is  the  condemna- 
tion of  a  man  imheard.  I  no  longer  dwell  upon 
the  independency  of  character  which  ought  to 
belong  to  a  jud^e,  nor  upon  the  security  which 
a  man  in  that  situation  ought  to  possess  against 
an  interruption  of  that  power  which  would 
enable  him  to  execute  his  duty  honestly ;  I  do 
not  speak  of  the  courtesy  which  mankind  has 
ag^reed  generally  to  show  to  such;  1  do  not 
complain  at  present  of  the  annotmcement  in  the 
newspapers  of  his  dismissal  as  if  it  were  the 
dismissal  of  a  tide-waiter  or  of  any  person  even 
the  humblest  servant  of  the  public  being  de- 
prived of  the  place  which  he  held  ;  but  I  make 
my  appeal  upon  principles  the  most  sacred — I 
appeal  on  behalf  of  justice  in  regard  to  this  ill- 
used  individual,  when  I  state  that  he  was 
deprived  of  his  situation  unheard ;  a  situation 
of  diffuity  bestowed  upon  him  by  His  Migesty  ; 
and  that  he  was  attacked  with  scurrility  and 
branded  with  imputed  infiimy  without  affording 
him  an  opportunity  of  standing  up  in  his  own 
defence.    I  may  call  this  illegal  upon  another 
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ground,  namely,  n«  being  against  the  laws  of 
this  country,  and  1  may  say  of  every  country  ; 
AS  there  i*«  no  country  so  savage  and  so 
ignorant  bh  not  to  give  a  hearing  to  the 
man  ascused  before  he  ir  condemned  ;  it  is 
not  only  against  the  practice  of  law,  bat  is 
inconsistent  with  the  law,  now  scripta  ei  scripta  ; 
it  is  not  only  illegal  but  it  partakes  of  the  worst 
sort  of  illegality,  as  it  is  not  an  offence  against 
any  technical  rule  or  principle  of  constitutional 
security  ;  but  it  is  in  open  defiance  of  the 
first  principles  of  natural  justice.  How  came 
(iovernor  Murray  to  be  sure  that  Mr.  Sergeant 
Ktuigh  had  nothing  to  state  to  him  that  might 
have  sutisfinl  him  that  his  conduct  was  im- 
pn>iK'r  ?  How  came  (iovernor  Murray  to  know 
that  Mr.  Sergeant  Kough  might  not  convince 
him  that  he  (the  Governor)  was  not  invested 
with  any  authority  to  suspend  him  from  his 
otfice  ?  Was  Governor  Murray  so  skilled  in 
the  law  as  to  be  able  to  say,  *  I  will  suspend 
}ou  without  hearing  you,  if  it  were  only  to 
satisfy  my  own  consciiMice  in  the  duties  of  my 
othce  '  ?  (^an  your  Lordships  take  it  to  be  a 
sound  exercise  of  his  discretionary  power  to 
remove  a  judge  without  hearing  him  say  why  he 
should  not  be  removed  ?  I  should  rest  the  whole 
of  this  part  of  the  case  upon  the  answer  which 
1  humbly  conceive  your  Lordships*  wisdom  and 
feelings  must  have  already  given  to  that  short 
and  simple  question ;  was  it,  or  was  it  not,  a 
sound  exercise  of  the  discretion  of  a  person 
having  really  the  authority  to  act  as  he  has 
done  ?  Was  it  not  an  exercise  of  power  most 
oppressive,  injurious,  and  I  may  say  ruinous  to 
the  individual ;  and  was  it  not  at  variance  with 
and  against  all  the  principles  upon  which  sound 
discretion  can  be  exerted  ?  My  Lords,  if  this 
be  legal,  as  I  said  before,  it  must  be  looked 
upon  as  a  stretch  of  the  highest  authority,  for 
there  can  be  none  higher  than  the  suspension  of 
justice ;  so  much  more  reason  was  there  for  not 
proceeding  harshly,  so  much  more  reason  was 
there  for  him  to  have  given  his  own  juilgment 
the  common  advantage  of  hearing  that  which 
might  have  convinced  him  of  its  being  a  harsh 
exercise  of  it.  It  appears  to  me  that  any 
gentlemen  of  common  ."onsideration  would  not 
discharge  even  a  common  butler  without  first 
hearing  what  he  had  to  say  in  explanation  of 
his  conduct  and  without  listening  to  him ;  such 
a  person  even  in  that  humble  situation  would 
Imve  been  treated  by  a  considerate  master  with 
more  care  and  tenderness  than  his  Majesty's 
President  in  the  Colony  of  Demerara  has  been 
treated  with.  There  was  here  no  previous 
examination  ;  no  opportunity  afforded  for  expos- 
tulation ;  no,  not  even  a  common  notice  given 
to  him  previously  of  this  Governor's  intentions ; 
there  was  no  warning  whatever  afforded  to  this 
individual  so  condemned.  General  Murray, 
when  he  received  the  proof  sheet  of  the  Royal 
Gazette  of  the  4th  of  October— lived  within  a 
few  doors  of  Mr.  President  Rough — might  he 
not  have  slopped  the  publication  of  that  paper 
for  a  few  minutes,  even  notwithstanding  that 
wonderful  regard  he  had  for  the  liberty  of  the 
Press  (of  which  I  will  show  you  the  importance 
by-and-by) — might  he  not  have  requested  the 
editor  to  stop  his  press  for  half  an  hour  till  he 


had  had  an  interriew  with  the  Presideat  of  the 
Court  of  Justice  ?     Would   it   have  been  too 
much  deference  shown  to  him  ?     Would  it  Imre 
enervated  his  authority?     Would   it   hare  im- 
paired the  greatness  of  his  act,  if  he  had  wof^bo- 
,  rity  to  do  it  ?     Quite  the  rererse  ;  it  would  hare 
been  doing  it  with  discretion,  and  woold  stSl 
have  given  to  it  all  the  aathority  whicli  the  act 
'  was  capable  of.     Suppose  General  Hamj  had 
sent  for  Mr.  Rough,  and  said,  <  Sir,  we  are  here 
reduced  to  great  extremity;  it  is  unnecessary 
I  for  us  to  go  over  the  differences   which   hare 
j  existed  between  us  during  the  last  year  or  two ; 
but  with  all  the  evidence  I  hare  at  presoit  the 
I  state  of  the  Court  of  Justice  is   sach    that  I 
I  consider  it  necessary  to  suspend  yon,  the  Presi- 
I  dent  of  it,  unless  you   consent  to  adopt  sxich 
j  measures    as    will    carry  on    the    prooeedings 
of  the  Court  of  Justice   in  the  meantime  till 
;  these  matters   can   be  investigated ;    I   shoald 
t  be  sorry  under  these  circumstances   to  suspend 
I  you  immediately,  and  I  beg  yon  therefore  to 
spare  me  the  feelings  that  would  arise  in  my 
I  breast  from  such  an  exercise  of  power :  are  there 
i  no  means  cf  preventing  this  being  the  conse- 
i  queuce  ?  '   Would  this  be  really  a  oondescen»oo 
I  which  would  have  lowered  a  man  in  any  station 
!  of  life  ?     Would  it  not  have  raised,  on  the  coo- 
'  trary,  his  character  ?    Woold  it  not  have  tended 
I  to  elevate  the  character  of  any  man,  however 
I  high,  who  showed  in  this  degree  a  coDsideiatioa 
I  and  tenderness  for  the  individual  whom  he  ac- 
cused before  he  proceeded  to  this  last  extremity  ? 
I  He  does  not  even  say  to  him  what  he  says  in 
this  case  which  is  now  before  yon.     He  might 
t  have  pressed  all  this  and  even  more  to  Mr.  Ser- 
1  geant  Rough ;  he  might  have  said,  <  I  think  I 
I  have  a  legal  power,  but  still  if  there  be  anydonbt 
I  upon  that  point  I  think  the  necessity  is  snch 
that  if  yoi  force  me  to  the  exercise  of  it  the 
consequence    must    be    your    immediate    sus- 
pension '  ;  or  he  might  have  added,  *  You  are 
already  recalled.'  I  think  any  generous  and  well- 
disposed  man  would  have  stopped  in  his  career 
;  of   violence,    and  would  have    been   tau^t  a 
I  lesson  of  consideration  before  he  would  have 
I  said,  *  You  are  recalled.    I  hold  you  up  as  a 
\  public   officer    whose    conduct    has    compelled 
1  me  to  take  such  a  violent  step  as  that  of  sus- 
;  pending  a  judge.'    I  cannot   help  saying  that 
1  this  would  have  been  present  in  the  mind  of 
;  any  generous  man,  especially  in  a  case  where 
\  between   him   and  the  individual  so  to  be  de- 
j  graded  there  had  been  existing  differences.    I 
i  am   sure  every  one  of  your  Lordships  would 
I  have  felt  these  considerations,  if  you  had  had  to 
I  deal  with  an  opponent  so  situated,  and  the  more 
!  especially  if  he  had  already  sustained  grievances 
I  in  consequence  of  any  disputes  or  misunder- 
I  standing  with  you ;    you   would   have  pushed 
I  consideration  for  him  to  its  utmost  extremity, 
and  would  not  have  degraded  your  own  cha- 
racter, by  adopting  quite  a  contrary  course  of 
procedure.     Here  there  is  no  trace  of  such  a 
line  of  conduct  being  pursued ;  here  there  is  no 
effort  made  by  this  man  to  persnade  Mr.  Ser- 
jeant Rough  to  come  into  measures;   I  shall 
show  by-and-by  that  it  was  not  necessary,  even 
if  he  had  thought  it  proper  to  have  done  so. 
Now  h.^ving  said  that  he  was  condemned  un- 
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heard — when  I  uso  the  word  condemned,  I  use 
an  analogical  word,  a  metaphorical  expression  ; 
but  in  a  case  in  which  Mr.  Serjeant  Rough  has 
suffered  more  by  this  suspension  than  he  would 
have  done  even  by  the  most  legal  judgment,  it 
is  as  much  a  breach  of  natural  equity  to  pro- 
ceed in  removing  him  as  could  be  effected  by 
force  of  any  judicial  proceeding.  I  cannot  help 
thinking  that  in  the  circumstance  of  the  recal 
which  appears  to  aggravate  this  specific  act  of 
violence,  and  to  give  it  the  character  of  a  more 
serious  nature  than  belongs  to  any  other,  the 
highest  act  of  authority  that  could  be  adopted 
under  similar  circumstances,  this  act  of  violence 
was  acrgravated  by  circumstances  and  grievances 
attending  the  dissension  between  General  Mur- 
ray and  Mr.  Bough. 

Now  the  third  proposition  for  which  I  have 
to  contend  is  that  no  necessity  existed  in  this 
case  for  such  a  proceeding:  and  your  Lord- 
ships   will  give  me  leave  to  observe  that    I 
conceive   myself  to    have    gone    a  good  way 
to    prove    that    proposition   by   what  I  have 
already  offered  in  support  of  the  second  one ; 
for  no   necessity  either  of  a  moral  or  political 
nature  can  ever  exist  for  measures  of  extreme 
violence  till  it  be  shown  that  all  other  means 
which  can  be  safely  employed  have  been  em- 
ployed   and  have    failed,  'cuncta  prius   ten- 
tanda ' ;    it    is  a    rule  applicable  to  extreme 
violence — it  is  applicable  to  any  case ;  and  if  so 
in  the  case  of  a  judge,  that  line  of  conduct  can 
only  be  employed  upon  the  failure  of  all  other 
means.      If  Governor  Murray  had   employed 
milder  means  he  would  have  proved  that  he 
had  so  done ;  but  no,  he  shut  the  door  against 
all  milder  means  at  once ;  for  he  at  once  pro- 
ceeded to  the  highest  exercise  of  authority  legal 
or  illegal  that  could  possibly  have  been  put  into 
execution.    This  being  the  case,  even  if  he  had 
had  a  legal  authority,  still  I  contend  it  is  clear 
that  the  only  e? idence  of  necessity  that  can  be 
admitted  is  this:  namely,  the  fact  of  a  person 
proving  the  necessity  that  had  compelled  him  to 
resort  to  other  means  than  those  milder  means 
I  allude  to ;  but  there  is  not  that  evidence  shown 
here:  on  the  contrary,  there  is  evidence  that 
General  Murray  resorted  to  the  most  wanton 
act  of  severity  without  trying  other  means  that 
would  have  been  milder  and  equally  successfuL 
This  is  not  all ;  I  can  bhow  that  there  was  no 
necessity  in  this  case  for  the  adoption  of  such 
an  extreme  measure ;  that  the  measure  adopted 
by  General  Murray  was  not  one  of  necessity 
to  carry  on  the  business  of  justice  which  he 
states  was  interrupted;  that  so  far  from  there 
existing  a  necessity  it  was  not  a  measure  even 
effectual  for  its  purpose,  and  his  own  conduct 
shows  that  he  himself  was  convinced  there  was 
neither  a  necessity  for  the  measure  nor  that  it 
would  be  effectual  for  the  purpose  held  out." 

Pollock t{a)  in  the  course  of  his  argument 
for  the  respondent,  said: — "The  defence  of 
General  Murray  does  not  rest  upon  Mr.  Ser- 
geant Rough's  personal  corruption ;  but  it  rests 
upon  this,  that  he  as  Governor  could  not  con- 
fide in  him  for  advice  in  any  emergency.  This 
is  clear  from  what  took  place  about  the  fees 

(a)  Afterwards  Lord  Chief  Baron. 
0    55800, 


and  about  the  fiscal.  He  could  not,  in  short, 
have  any  confidence  in  him.  General  Murray's 
defence  is  this,  that  whether  from  one  motive 
or  another  Sergeant  Rough  had  brought  the 
colony  to  such  a  point  that  it  was  absolutely 
necessary  that  something  should  be  done,  that 
he  could  not  go  on  answering  complaints,  and 
so  on ;  but  that  it  was  necessar}*  that  business 
should  be  done,  so  as  to  set  aside  all  complaints. 
It  is  clear  that  nothing  couid  be  done  but  what 
the  General  actually  did.  This,  then,  is  the  case 
on  the  part  of  General  Murray.  My  learned 
friend,  Mr.  Common  Serjeant,(a)  will  be  heard 
in  reply ;  I  trust  he  will  not  avail  himself  of 
that  right  to  reply,  to  urge  any  matter  which 
the  General  has  not  had  an  opportunity  of  con- 
sidering. He  has  been  called  upon  to  answer  a 
charge  without  knowing  how  it  was  to  be  sup- 
ported, but  I  trust  he  will  not  be  yet  charged 
with  matter  which  he  has  not  heard.  I  cannot 
conclude  without  expressing  the  satisfaction 
which  must  be  afforded  to  every  one  that  this 
proceeding  has  been  brought  before  your  Lord- 
ships ;  for  a  proceeding  of  this  august  character 
must  have  a  tendency  to  reflect  lustre  upon  the 
administration  of  justice  and  the  Crown  of  this 
country  in  all  parts  of  the  world.  It  ap- 
pears from  the  proceedings  of  this  day  that 
wherever  a  complaint  is  made,  however  dis- 
tant may  be  the  quarter  of  the  state  from 
which  it  comes,  there  is  a  certainty  of  its 
being  heard  by  the  most  impartial  judges,  and 
that  it  is  so  heard  whether  it  proceed  from 
the  meanest  subjects,  or  from  the  highest  indi- 
viduals of  the  state,  they  being  all  equally  placed 
under  the  protection  of  the  laws ;  whether  by  an 
officer  high  in  situation,  as  Mr.  Serjeant  Rough 
undoubt^y  was,  complaint  is  made,  or  whether 
it  be  a  charge  directed  against  another  member 
of  a  Colony,  the  supreme  representative  of  the 
Sovereign  himself,  your  Loidships  are  always 
equally  willing  to  hear,  and  to  dispense  justice 
between  individuals  so  coming  before  you.  In 
dispensing  that  justice  in  this  case  I  have  no 
doubt  that  you  will  thoroughly  look  into  all 
these  complaints  of  Mr.  Seijeant  Rough  to 
which  he  has  called  your  attention,  taking  this 
into  your  Lordships'  notice,  that  I  have  no  wish 
to  say  anything  that  impeaches  his  character  as 
a  gentleman  or  as  a  man  of  honour ;  I  accuse 
him  of  no  corruption,  injustice,  or  partiality, 
but  I  say  that  there  are  evidently  great  and 
powerful  reasons  why  General  Murray  enter- 
tained those  suspicions  of  him,  founded,  as  they 
are,  upon  other  circumstances.  I  have  no 
hesitation  in  saying  that  although  some  of  those 
suspicions  may  not  have  been  well  grounded, 
yet  that  Mr.  Serjeant  Rough  is  a  gentleman  of 
such  a  formation  of  character  and  mind,  and  of 
such  an  irritable  temper  in  regard  to  public  busi- 
ness, who  takes  such  strong  and  wayward  and 
absurd  views  of  his  duty  and  his  rights,  that  it 
is  impossible  that  a  gentieman,  placed  in  such  a 
situation  as  General  Murray  was  placed  in,  could 
have  conducted  himself  with  greater  temper,  and 
have  treated  him  with  more  forbearance  than 
he  did  for  fi^e  long  years.    On  the  other  hand. 


(a)  Denman,  afterwards  Chief  Justice  of  the 
Court  of  Queen's  Bench. 
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your  Lonbiliips  will  not  forget  the  situation  of  phemous  discourse  at  Salter's  HiD  Meetiair 
Genonil  Miirrny,  situated  as  he  was  with  an  \  House,  Cannon  Street,  known  as  the**Areopt- 
authority  of  a  douhtful  character,  because,  un-    gus  of  the  Christian  E^-id^ce  Society,"  and  wis 


dnubt«Ml!y,  the  limits  to  which  he  might  extend 
his  power  arc  nowhere  accurately  defined, 
callt'd  iipou  as  he  was  to  administer  those  laws, 
of  wliioh,  to  a  certain  extent,  he  himself  must 
have  been  i^'norant ;  assailed,  as  he  was,  from 
the  beginning  to  the  end  of  every  year  with 
such  a  torrent  of  petitions,  memorials,  corre- 
spondence, and  such  stiitements  of  complaints, 
sometimes    one   way  and  sometimes  the  other. 


tried  before  Tenterden,  L.CJ.,  and  a  special  jwr 
at  Guildhall.  There  is  a  special  report  (priirt«i 
by  Carlile)  of  the  trial,  in  which  the  dcfendMt^s 
speech  is  ^ven  in  full.  Lord  Tenterden  k 
reported  to  have  told  the  jury  that  "he should 
not  properly  discharge  the  duties  of  his  office 
cons<.ientioiislv,  and  the  obligations  it  imp«e< 
upon  him,  if  he  did  not  state  that  the  Christian 
religion,  meanin/r  thereby  the  Christian  rel^on, 


hnras«rd  with  statem<  nts  and  memorials,  and  so    and  not  particular  tenets  of  that  religion,  beiD^ 

on,  that  really  if  the  Ciovernor  were  to  form  an     part  and  parcel  of  the  law,  was  entitled  to  tbe 

opinion  of  what  would  be  the  administration  of    protection  of  the  law  in  the  same  way  as  Iheavil 

justice  in  England,  it  would  have  afforded  him    constitution  or  an j  other  matter  .     .    .    •^''^ 

a  singular  spceiraen  ;  and  if,  upon  such  adminis-  j  not  charged  that  he  (the  defendant)  had  ^^^^ 

tration  of  justice,  he  formed  such  an  opinion,    any  particular  tenets  with  disrespect,  bat  that 

you  could  not  condenm  him  very  much  if  he    he  had    used   towards     the   Christian  '^"^^J 

entertained  some  regret  that  he  found  himself  |  generally    language     of     a     mischievoos  iw 

associated  with  a   gentleman   of  Mr.  Serjeant  ,  blasphemous  tendency.      He  had  already  swi 

Rough's  peculiar  temper  and  disposition."  j  that  he  was  bound   by  the  duty  of  his  office  to 

The  following  was  the  report  of  the  Lords  of  |  ^^^^^''^  that  any  one  who,  in  a  P°^!jf^^^'^Z 

the  Committee  of  the  Privy  Council :-  ^'"^'^^  ^  ^'""/  ^^^.  ^^"«^?f   '*J^^°H^C 

..  TT         .1  •      u  '.  '     .u        •  •         r  *i     !  respect,  not  by  serious,  dehberate,  and  ^olemD 

"Upon  this  charge  it  is  the  opinion  of  the         '  -  -  •  ._j_    -*  «-n 

Lords  of  the  Committee  that,  under  all  the 
circumstances  of  the  ca,se,  Lieutenant-Governor 
Murray  was  not  justified  by  any  sufficient  ne- 
cessity in  suspending  Mr.  Sergeant  Hough  from 


bis  office  of  President,  and  that  the  conduct  of 
the  said  Lieutenant-Governor  was  likewise  re- 
prehensible in  not  having  taken  any  measures 
for  preventing  a  processicm  of  which  previous 
public  notice  had  been  given,  which  procession 
was  evidently  designed  as  an  insult  to  the  Pre- 
sident (whom  he  had  suspended),  and  threatened 
not  only  his  personal  safety  but  the  public  peace. 
Their  Lordships  beg  leave  further  humbly  to 


argument  addressed  to  the  minds  of  men 
capable  of  reasonings  and  judging  of  ^^ 
matters,  but  in  a  tone  of  sarcasm  and  coarse- 
ness, such  as  was  here  used,  whoerer  did  so  wij« 
blasphemer  and  an  offender  against  the  lawi?.  (J) 
Verdict,  guilty.  On  February  7,  1828,  tw 
prisoner  was  brought  up  for  J"*^*"^^ 
sentenced  to  be  imprisoned  for  one  year,  anflto 
find  security  for  his  good  behaviour  fj  ftw 
years  thereafter,  him.self  in  500/.  an" 
sureties  in  250/.  each. (6) 


two 


Coates    and    another, 
against  Lord  Hawarden. 


Assignees   of 
1827.    Not.  7. 


Cot, 
This 


submit  that,  in  the  transactions  which  preceded  j  ^^^  j^  ^^  ^^  in  7  B.  &  C.  388  and  1  M.  *  ?■ 
the  suspension,  and  which  were  accompanied  by  i  ^^  ^^  Amotion  for  setting  aside  a  pt^^ 
much   irritation   between  the  parties,  they  see  |  ^^^^insh^^n^  n^inst  tb.  defendant,  a  peer  of 


cause  to  regret  the  indiscreet  conduct  pursued 
by  Mr.  Serjeant  Rough  upon  such  occasions, 
and  also  the  remissness  of  Lieutenant-Governor 
Murray  in  not  sufficiently  maintaining  the  re- 
spect due  from  the  inhabitants  of  the  Colony  to 
the  judicial  character  and  authority  of  Mr.  Ser- 
jeant Kough  and  the  Court  over  which  he 
presided,  and  in  not  endeavouring  to  protect 
them  from  a  scries  of  libellous  (^lumnies  to 
which  they  were  exposed. 

**  But  the  Lords  of  the  Committee  arc  induced 
to  think  that  the  disputes  which  arose  between 
the  parties  in  question  were  owing,  in  a  con- 
siderable degree,  to  the  undefined  nature  of  their 
respective  authorities  as  Governor  and  President 
in  a  Colony  where  these  offices  had  been  formerly 
united,  and  to  the  difficulty  arising  from  the 
want  of  an  established  table  or  standard  of  fees 
in  the  Courts  of  Justice,  concerning  which  there 
was  a  discordance  of  opinion  and  a  clashing  of 
authorities. 

'*  And  the  Lords  of  the  Committee  beg  leave 
further  humbly  to  submit  that  they  have  thought 
it  their  dutv  to  take  these  difficulties  into  con- 
aideration  in  forming  a  judgment  upon  the 
conduct  of  each  of  the  parties." 

The  King  again^  Taylor.  1827.  October  24. 
The  defendant  was  indicted  for  uttering  a  blas- 


capias  issued  against  the  defendant, 
Ireland.  The  head-note  in  the  former  reportw 
as  follows  :  — "  An  Irish  peer  cannot  be  airesK" 
for  a  debt.**(0 

Ex  parte  Shaw.     1827.     Dec.  1  to  !«•    ?^ 
case  is  reported  in  Beatty's  Chancerj  (l""^ 
Reports,  temp.  Hart,  p.  24.     The  head-note  w  » 
follows  :  "An  application  by  the  secretary  V- 
pointed  by  the  Master  of  the  Roll«  to  '*^^^1^ 
impediments  to  having  the  title  of  his  <>®**vj?, 
at  law,  arising  from  general  orders  that  the  B^ 
trars  shall  not  receive  or  file  any  pe^'^*"*'^!- 
signed    by    the  Lord     Chancellor's   P^^^^f*?^' 
refused ;  the  Master  of  the  Rolls  (in  Irelan^y 
not  being  entitled,  either  as  a  judicial  off<ser  J 
prescription  or  virtute  officii,  to  appoint  a 
cretary,  and  the  4  Geo.  4.  c.  61.  not  ^^^*^f^ 
such  an  officer  as  secretary  to  the  'iAasteroft^ 
Rolls,  but  prohibiting  the  taking  of   »      i]  J 
any  person  except  the  secretary  of  the  ChancellO; 
who  was  to  perform  all  the  duties  tmd  tec^^ 

(a)  See  Cowan  v.  Milboum,  L.B.  «  Bx.  ^^ 
and  I.  St.  Tr.  N.S.  1089n.  _ 

(6)  Annual  Register,  1828,  16.  Taylor  ^ 
again  convicted  f6r  blasphemy  on  July  <>>  ^\zi, 

(c)  See  40  Geo.  8.  c.  67.  Article  A,^^ 
in  1  M.  &  B.  110,  and  82  &  88  Yiot  c  69.8'^ 
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the  fees.  Where  a  petition  does  not  relate  to  an 
adjudication  of  property  between  the  subjects, 
bnt  to  the  constitution  of  offices  of  the  King's 
Court,  an  appeal  will  not  be  to  the  House  of 
Lfords,  but  it  must  be  to  the  King  in  person.  No 
analogy  can  be  established  between  the  officer 
of  the  Master  of  the  Rolls  in  Ireland  and  England. 
The  Master  of  the  Rolls  in  England  is  a  judicial 
officer  by  prescription,  and  has  a  secretary 
personally  attached  to  him  as  long  as  living 
memory  extends. — Qwtre,  whether  the  tenn 
*  prescription '  can  be  applied  to  any  judicial  office 
in  Ireland ;  for  the  dominion  of  the  King  of 
England  over  it  commenced  within  legal  memory. 
The  authority  of  the  Master  of  the  Rolls  in 
Ireland  cannot  be  proved  by  any  analogy  to 
that  office  in  England." 

Thompson  tigmnsl  Barclay,  1828.  January. 
Before  the  Vice-Chancellor  (Sir  John  Leach). 
Bill  filed  against  the  defendants  for  the  re- 
payment to  the  plaintiff  of  the  instalments 
paid  by  him  on  the  purchase  money  of  certain 
certificates.  This  case  is  reported  in  6  L.  J.  Ch., 
98.  The  head-note  is  as  follows  :  **  It  is  illepl 
to  purchase  obligations  or  securities  purportmg 
to  be  granted  by  the  Government  of  a  foreign 
country,  which  Government  has  not  been 
recognised  by  the  King  of  England.  A  Court 
of  Equity  will  not  relieve  against  fraud  where 
fraud  in  which  the  transaction  was  practised 
was  a  contract  for  the  purchase  of  securities 
purporting  to  be  granted  by  a  foreign  Govern- 
ment not  recognised  by  our  oym,*\d) 

Thompson  against  Powles.  1828.  February  2. 
This  case,  decided  by  the  Vice-Chancellor,  Sir 
L.  Shadwell,  is  reported  in  2  Simons,  194.  The 
head-note  is  as  follows :  "  A  revolted  colony  of 
Spain,  not  recognised  as  an  independent  State  by 
Great  Britain,  executed  bonds  at  six  per  cent 
interest  as  securities  for  a  loan.  P.,  acting  in 
collusion  with  B.,  a  holder  of  the  bonds  in 
England,  by  falsely  representing  that  he  had 
purchased  some  of  them,  induced  the  plaintiff  to 
become  a  purchaser  ;  held  on  demurrer  that  the 
bonds  were  not  usurious,  as  it  did  not  appear  by 
the  bill  that  the  contract  for  the  loan  was  made,  or 
the  amount  of  it  to  be  paid  in  this  country ;  that 
P.  and  B.  would  have  been  answerable  to  the 
plaintiff  for  losses  sustained  upon  his  purchase, 
but  that,  as  the  original  purchase  was  made 
with  a  Government  not  reco^ised  by  Great 
Britain,  the  Court  eould  not  relieve  him."  The 
Vice-chancellor,  in  the  course  of  his  judgment, 
observed  :  **I  confess  that  after  all  I  have  heard 
frxmi  the  month  of  Lord  Eldon  on  the  subject  of 
persons  representing  themselves  to  be  Govern- 
ments of  foreign  countries  which  this  country 
had  not  acknowledged  to  be  Governments,  and 
which  the  Courts  cannot  acknowledge  them  to 
be  so,  it  appears  to  me  that  this  is  a  contract 
entered  into  by  the  plaintiff  for  the  purpose  of 
purchasing  that  which  by  the  law  of  Uie  land  he 
could  not  pnicha8e."(6) 


Tat/lor  agat'nst  Barclay.  1828.  November 
12  and  19.  This  case,  decided  by  the  Vice- 
Chancellor  Sir  L.  Shadwell,  is  reported  iu  3 
Simons,  218.  The  head-note  is  as  follows  : 
"  To  prevent  a  demurrer  to  a  bill  it  was  falsely 
alleged  in  it  that  a  revolted  colony  of  Spain  had 
been  recognised  by  Great  Britain  as  an  inde- 
pendent State;  the  Court  is  bound  to  know, 
judicially,  that  the  allegation  is  false,  and  not  to 
give  it  the  intended  effect.'' 

Freeman  against  Fairlie,  1828.  November 
17.  1  Moore  I.  A.  305.  The  case  came  before 
Lord  Lyndhurst,  M.R.,  on  exceptions  to  the 
Master's  (Stephen's)  report  respecting  the  tenure 
of  certain  land.  The  question  was  whether  the 
tenure  of  land  in  Calcutta  holden  by  Pottah{a) 
was  of  the  nature  of  freehold.  Lord  Lynd- 
hurst, in  the  course  of  his  jud^ent,  said  : — 

"  The  first  thing  to  be  considered  is  what  was 
the  state  of  landed  property  among  the  natives 
of  India  when  the  English  settlement  was  origi- 
nally established  in  that  country  ;  I  am  speak- 
ing of  the  district  of  Calcutta.  This  is  certainly 
involved  in  some  obscurity,  but  there  are  two 
documents,  which  were  referred  to  in  the  argu- 
ment, that  throw  great  light  on  the  subject  and 
have  contributed  to  remove  almost  all  doubts 
from  my  mind  with  respect  to  it. 

"  These  documents  are,  in  the  first  place,  the 
regulations  of  1793,  distinguished  by  the  name 
of  the  permanent  regulations.  I  think  it  is  to  be 
collected  from  those  regulations  that  the  pro- 
prietors of  land  in  India  had  an  absolute  owner- 
ship and  dominion  of  the  soil ;  that  the  soil  was 
not  vested  generally  in  the  sovereign ;  that  the 
proprietors  did  not  hold  at  the  will  of  the  sove- 
reign, but  held  the  property  as  their  own,  with 
the  power  of  disposing  of  it  absolutely,  and,  if 
not  disposed  of,  that  it  descended  to  their 
families. (6)  It  is  liable,  indeed,  to  a  tribute 
to  the  Government,  but  it  appears  that  the 
tribute  was  not  fixed,  but  was  increased  at  the 
arbitrary  will  of  the  Government ;  and  it  appears 
further  that,  if  the  tribute  was  not  paid,  Govern- 
ment had  the  power  of  taking  possession  of  the 
lands  for  the  purpose  of  obtaioing  payment. 
Still,  notwithstandmg  these  circumstances  and 
these  changes,  I  think  it  is  impossible  to  read 
those  articles,  which  were  prepared  obviously 
with  great  caution  and  consideration  by  persons 
well  acquainted  with  the  subject  and  possessing 
every  means  of  obtaining  the  most  accurate  in- 
formation on  it,  and  as  far  back  as  the  year 
1793,  without  coming  to  the  conclusion  that  the 
Zemindars  and  Talookdars  were  owners  of  the 
soil,  subject  only  to  a  tribute,  such  as  I  have 
stated,  to  Government,  and  it  was  the  object  of 
those  regulations  of  the  year  1793  to  make  that 


(a)  See  Thfmpstmy. Baretoff, 9  LJ.Ch.815 ; 
and  Yritsari  t.  CUmttUt  above,  p.  986. 
Qi)  p.  SIS. 


.  (a)  "  According  to  ancient  usage  in  Bengal, 
long  anterior  to  the  acquisition  of  any  territorial 
possession  by  the  company  therein,  certain  in- 
struments in  writing,  called  Pottahs,  and  appear* 
ing  to  be  in  the  nature  of  certificates,  of  the 
register  of  such  land  or  grounds  in  the  said 
Cmlla  books  are  usually  granted  by  the  collector 
of  Calcutta."  Frseman  aaainst  Fairlie,  p.  338. 
(6)  See  West  and  BUhUr^s  Digest  of  Indian 
Law,  819a,  71  In. 
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tribute,  which  had  been  f  oiisidered  as  dependent 
in  it**  amount  on  the  will  of  the  governing  power, 
fixed  and  permanent.  But  1  do  not  rely  merely 
on  the  re^Milations  of  17U3.  I  look,  secondly, 
at  another  seriet*  of  docuraent.s— the  case  sub- 
mitted to  the  Sudder  Dewanny  Adawlut  for  their 
opinion —and  the  documents  which  accompany 
that  case  and  which  were  laid  before  me.  Look- 
ing at  those  documents  and  opinions,  which 
were  referred  to  in  the  course  of  the  argument 
and  considered  as  materials  on  which  the  parties 
relied,  and  which  were  annexed,  I  think,  to  the 
certified  opinion  of  Sir  Edward  Hyde  East,  and 
considering,  with  the  best  intention  in  my  power, 
these  papers,  they  confirm  most  strongly  the 
opinion  I  should  have  derived  from  the  perma- 
nent regulations,  namely,  that  the  proprietors  of 
the  soil  bad  a  permanent  interest  in  it  at  the 
time  when  the  English  established  themselves 
in  that  settlement. 

"  The  next  question  is  what  is  the  law,  as  far 
as  British  subjects  are  concerned,  now  existing 
in  that  settlement  ?  Undoubtenly  at  present  it 
is  the  law  of  England.  1  think  it  clear  that 
those  pi^rsons  who  there  established  themselves 
carried  with  them  the  English  law.  It  does  not 
appear,  at  least  it  has  not  been  stated,  that  the 
English  law  was  established  there,  in  the  first 
instance,  by  any  proclamation  or  charter,  but  it 
is  probable  that  the  English  carried  with  them 
and  acted  upon  the  law  of  England  from  the 
necessity  of  their  situation,  because  the  two 
systems  of  law,  which  at  that  time  existed  there, 
the  Mahomedan  and  Hindoo  laws,  were  so  blended 
with  the  particular  religions  of  the  two  descrip- 
tions of  persons  as  to  render  it  almost  impossible 
for  that  law  to  have  been  adopted  by  the  English 
settlers.  This,  however,  is  matter  nither  of 
speculation  than  material  to  this  question,  since 
it  appears  by  all  the  charters  applicable  to  the 
state  of  law  and  by  all  the  Acts  of  Parliament 
which  refer  to  it,  from  the  year  1601  down  to 
the  present  time  (and  I  refer  particularly  to  the 
charter  of  1726),  that  the  English  law  has  been 
considered  as  the  law  of  the  settlement. (a)  It 
has  been  recognised  as  such  by  the  compe- 
tent authority,  and  we  are  to  consider,  as  far  as 
British  subjects  are  concerned  (for  it  is  con- 
fined to  British  subjects),  that  the  English  law 
is  not  only  now  the  law  of  Calcutta  but  that  it  was 
so  from  the  earliest  period  of  that  settlement. 
The  next  consideration  then  is  this  :  If  the  native 
proprietor  possessed  a  permanent  interest  in 
the  soil,  taking  all  the  interest  the  native  had, 
would  the  English  law  apply  itself  to  that  inte- 
rest? In  other  wordiis,  would  a  permanent 
interest  in  land,  vested  in  an  English  subject, 
where  the  English  law  prevails,  and  a  permanent 
interest  in  the  soil  gives  an  entire  and  absolute 
dominion  and  ownership,  be  governed  by  the 
English  law  ?{b)     Is  it  not  an  estate  of  inheri- 

(a)  See  Sarkies  v.  Prosonotmee  Dossel,  6 
In.L.R.,  Cal.  794 ;  Beveridge*8  Nanda  Knmar, 
210;  Stephen's  Nuncomar  and  Impey,  1,  16; 
2,  18,  128. 

(b)  See  Mayor  of  Lyons  v.  East  Indian  Co. 
1  Moore,  I.  A.  176,  288,  as  to  the  effect  of 
Freeman  r,  Fairlie, 


'  tance  descending  to  the  heirs  ?     Can  it  hardly  he 

I  denied  (though  in  part  of  the  arg^mnent  it  was 

to  a  degree  controverted)   that   the  interest  rf 

'  Oldham  in  this  property  was  an   absolate  mod 

,  permanent  interest  ?  and  the  question  made  was 

I  whether  it  passed  to  one  description   of  repre^ 

'  sentatives  or  to  another  ?     If  it  appears  on  tlie 

I  evidence  to  be  an  absolute  ownership,  ^rhat  l^w 

is  to  be  applied  to  it  ?    Those  who  contend  it 

i  gofs  to  the  personal  representatives  in  a   degree 

'  apply  to  it  file  English  law,  because  the   law  a.^ 

to  persona]  representatives  is  an  English   law. 

If  then  we  are  to  apply  to  it  the  English  law  ; 

if  the  absolute  ownership  of  the  soil  is  posseecsed 

by  the  party,  and  the  English  law  is  in  an  j  shape 

to  be  applied  to  it,  the  party  must  take  a  fee 

simple  and  the  property  will  descend  to  his  heirs,* 

In  re  the  Justices  of  the  Supreme  Court 
of  Judicature  of  Bombay.  1829.  May  14. 
Petition  to  the  King  by  Sir  John  Peter  Grant, 
justice  of  the  Supreme  Court  of  Bombay,  nar- 
rating the  circumstances  under  which  that  Court 
had  been  prevented  by  Sir  John  Malcolm,  the 
Governor  of  Bombay  and  the  Council  from  en- 
forcing the  return  to  writs  of  habeas  corpus  in 
I  the  case  of  Moro  Ragonath,  and  writs  of  a 
!  similar  nature  issued  to  officers  of  provinci^ 
I  courts  or  to  any  native  subjects  not  residing  in 
I  the  island  of  Bombay.  The  case  is  rejiorted  in 
I  1  Knapp,  I.  The  head  note  is  as  follows  : — 
The  Supreme  Court  of  Bombay  has  no 
power  to  issue  a  wnt  of  habeas  corpus,  except 
when  directed  to  a  person  resident  within  those 
local  limits  wherein  it  has  a  general  jurisdiction, 
or  to  a  person  out  of  those  limits  who  is  per- 
sonally subject  to  its  jurisdiction.  The  Supreme 
Court  has  no  power  to  issue  a  writ  of  habeas 
corpus  to  the  gaoler  or  officer  of  the  native  court 
as  such  officer,  it  having  no  power  to  discharge 
persons  imprisoned  under  the  authority  of  a 
native  court.  The  Supreme  Court  is  bound  to 
notice  the  jurisdiction  of  a  native  court  without 
having  it  set  forth  specially  in  the  return  to  a 
writ  of  habeas  corpus." (o) 

(a)  No  judgment  was  delivered  in  this  case, 
but  the  report  of  the  Privy  Council,  which  was 
affirmed  by  his  Majesty,  was,  "  That  the  writs  of 
habeas  corpus'  were  improperly  issued  in  the  two 
cases  referred  to  in  the  said  petition.  That  the 
Supreme  Court  has  no  power  or  authority  to 
issue  a  writ  of  habeas  corpus,  except  when 
directed  either  to  a  person  resident  within  those 
local  limits  wherein  such  court  has  a  general 
jurisdiction,  or  to  a  person  out  of  such  local 
limits  who  b  personally  subject  to  the  civil  and 
criminal  jurisdiction  of  the  Supreme  Court. 
That  the  Supreme  Court  has  no  power  or  autho- 
rity to  issue  a  writ  of  habeas  corpus  to  the 
gaoler  or  officer  of  a  native  court  as  such  officer, 
the  Supreme  Court  having  no  power  to  dis- 
charge persons  in  prison  under  the  authority  of 
a  native  court.  That  the  Supreme  Court  is 
bound  to  notice  the  jurisdiction  of  the  native 
court,  without  having  the  same  specially  set 
forth  in  the  return  to  a  writ  of  habeas  corpus.*' 

**  Before  this  decision  had  been  pronounced, 
the  Supreme  Court  at  Bombay  had  closed  under 
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7%e  King  on  the  prosecution  of  George 
Norton,  Esquire,  Advocate  General  of  Bombajf, 
appellant,  and  Heerachund  Bedreechund  and 
Jetmul  Ancpchund,  executors  of  the  last  will 
and  testament  of  Ameerchund  Bedreechund, 
respondents,  1829.  May  28.  On  the  13th 
June  1820  the  Advocate  General  of  the  East 
Indian  Company  in  the  Presidency  of  Bombay 
filed,  under  53  Geo.  3.  c.  155.  s.  3,  an  informa- 
tion against  the  respondents.  The  first  count 
alleged  that  an  open  and  public  war  was 
carried  on  between  the  East  India  Company  and 
Bajee  Bow,  commonly  called  the  Peishwa(o)  -, 
that  the  whole  of  the  territories  of  the  Peishwa 
were  transferred  to  and  became  subject  to  the 
sovereignty  of  His  Majesty  the  King  ;  that  the 
Peishwa  delivered  to  Ameerchund  Berda- 
chund,  a  native  shroff  or  banker,  a  sum  of 
598,385  rupees,  being  part  of  the  revenues  and 
public  moneys  of  the  State,  to  be  kept  in  trust 
for  the  Peishwa  as  such  sovereign,  and  that  at 
the  tennination  of  the  war  the  said  sum  became 
the  property  of  His  Majesty.  The  second 
count  described  the  money  deposited  as 
"  the  proper  moneys  of  the  said  Bajee  Row." 
A  third  count  stated  Ameerchund  Berda- 
chund  to  be  indebted  to  the  Peishwa  as 
sovereign  in  the  said  sum  of  money  being  part 
of  the  public  moneys  of  the  State  under  his 
dominion  ;  another  alleged  that  he  was  indebted 
to  Bajee  Bow  in  that  sura ;  and  there  were  the 
usual  money  counts.     The  defendant  pleaded 


the  following  circumstances: — ^No  return  having 
been  made  on  the  10th  of  October  1898  to  the 
writ  of  alias  habeas  corpus  directed  to  Pandoo- 
rung  Ramchunder,  a  pluries  habeas  corpus  was 
ordered  to  issue,  returnable  immediately,  and 
marked  in  the  penalty  of  10,000  rupees.  To 
this  writ  also  no  return  was  made,  and  on  the 
23rd  of  February  1829  Mr.  Justice  Grant  ordered 
an  attachment  to  issue  against  Pandoorung,  and 
that  it  should  be  directed  to  the  Governor  and 
Council,  in  order  that  they  might  execute  it  by 
such  person  or  persons  as  they  might  depute 
for  that  purpose ;  he  also  directed  a  letter  to  be 
sent  at  the  same  time  to  the  secretary  of  Govern- 
ment to  explain  the  reasons  of  the  court  acting 
in  this  manner  and  enclosing  copies  of  the  affi- 
davits and  proceedings  in  the  case.  Upon  the 
receipt  of  this  letter  and  writ,  the  secretary 
replied  that  it  was  the  intention  of  the  Govern- 
ment to  persist  in  the  line  of  conduct  expressed 
in  the  letter  of  the  Srd  of  October  1828,  until 
they  received  orders  from  their  superiors  in 
England.  After  this  reply,  Mr.  Justice  Grant, 
on  the  1st  of  April  1829,  declared  that  the  court 
had  ceased  on  all  its  sides,  and  that  he  would 
perform  none  of  the  functions  of  a  judge  until 
the  court  had  received  an  assurance  that  its 
authority  would  be  respected  and  its  process 
obeyed  and  rendered  effectual  by  the  Govern- 
ment of  the  Presidency.  "  Asiatic  Register,  28, 
p.  851,  et  seq.,  1  Knapp,  58ii.  See  Colebrooke's 
Life  of  Elphinstone,  2,  177;  In  the  matter  of 
Ameer  Khan,  6  B.L.R.,  pp.  392,  456,  459  ;  and 
as  to  the  present  law,  see  s.  82  of  Criminal 
Procedure  Code, 
(a)  See  above,  p.  879. 


that  he  did  not  owe  the  same ;  on  which  issue 
was  joined. 

The  case  was  heard  at  Bombay  before  Sir 
Edward  West,  C.J.»  and  Sir  C.  H.  Chambers  on 
the  29th  September  1824  and  several  subsequent 
days.  The  Court  delivered  judgment  for  the  de- 
fendant After  stating  that  there  was  no  formal 
proof  of  three  allegations — (1)  the  existence  of 
a  war  between  the  East  India  Company  and 
the  Peishwa;  (2)  that  the  Peishwa  had  the 
sovereign  power  over  a  large  part  of  the  Deccan, 
a  country  situated  within  the  peninsula  of  India 
and  adjacent  to  the  territories  of  the  said 
United  Company;  (3)  that  the  whole  of  the 
territories  and  idl  his  rights  of  conquest  were 
by  conquest  and  right  of  war  transferred  to  the 
King  of  Great  Britain — ^the  Chief  Justice 
observed  :  "  It  is  quite  clear  that  the  rules  of 
law  require  that  all  facts  should  be  proved  of 
which  a  civil  court  cannot  take  judicial  notice  how- 
ever notorious  those  ftuctA  may  be.  These  rules 
of  the  English  law  do  not  require  vindication  by 
us,  .though  to  vindicate  them  would  be  no 
difficult  matter ;  nothing  would  produce  greater 
mischief  and  confiision  than  to  allow  jn^es  to 
take  judicial  notice  of  facts  because  they  are 
said  to  be  notorious.  Supposing  that  formal 
allegations  which  we  have  mentioned  had  been 
proved,  still  we  are  of  opinion  that  we  have  no 
evidence  that  the  money  deposited  with  the 
defendant  was  public  money,  and,  Aerefore,  that 
the  Advocate  General  would  have  made  out  his 
case  upon  the  second,  fourth,  and  eighth  counts 
only,  which  state  the  money  to  nave  been 
private  money  of  the  Peishwa ;  and,  supposing 
the  defendant  not  to  have  made  a  sufficient 
defence,  a  verdict  would  have  been  entered  upon 
these  counts  only,  and  the  defendant  micht 
have  moved  in  arrest  of  j.udgment,  and  by  that 
means  have  discussed  the  point  of  law,  whether 
the  private  debts  of  a  sovereign  are  transferred 
by  conquest  to  the  conqueror.^  Verdict  for  the 
defendant. 

May  28,  1829,  the  Solicitor  General(a)  and 
Bosanquet{b)  for  the  appellants. 

The  Solicitor  General,  having  dealt  with  the 
formal  allegations,  of  which  the  Court  below 
held  there  was  no  proof,  said  :  "  If  one  of  two 
contending  sovereigns  obtains  by  conquest  pos- 
session of  the  country  of  the  other  sovereign,  aU 
the  property  of  the  country  becomes  the  pro- 
perty of  the  conqueror,  unless  in  instances  where 
there  are  stipulations  in  treaties  between  the  two 
nations,  or  where  by  the  course  of  international 
law  the  general  doctrine  would  be  broken  in 
upon. 

"  Now,  my  Lords,  after  the  case  had  been  heard, 
the  learned  Chief  Justice,  in  delivering  his  judg- 
ment, said  he  must  consider  whether  the  formal 
allegations  in  this  information  had  been  proved ; 
and  he  took  three  objections,  one  of  which  was 
this  :  He  said  you  have  alleged  in  the  informa- 
tion the  existence  of  a  war  between  the  East 


(a)  Sir  E.  B.  Sugden,  afterwards  Lord  St. 
Leonards. 

(ft)  Afterwards  a  Justice  of  the  Court  of 
Common  Pleas. 
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]ii«iiu  Company  and  the  Pelsawa,  and  he  said  in 
tho  bi'piuniiip  of  his  charge,  although  the  war 
was  a  mutter  of  perfect  notoriety,  he  wa«  not 
hound  to  take  notice  of  it  judicially,  but  there 
ought  to  be  more  formal  proof  of  it.  Howerer, 
iijion  calling  back  a  witness  who  had  stated 
certain  acts  of  hoNtility,  and  proring  the  fact  of 
a  battle  taking  place  and  other  circumstances 
connected  Avith  the  war,  an  open  and  public  war, 
he  stated  that  he  withdrew  that  objection,  and 
tliat  thfrewas  no  necessity  for  any  further  proof 
of  the  war.  The  learned  judge's  second  objec- 
tion was,  that  it  was  alleged  in  the  information 
that  the  Peishwa  held  the  sovereign  power  over 
a  large  part  of  the  Deccan,  a  country  sitoate 
within  the  peninsula  of  India,  and  adjacent  to 
the  territories  of  the  East  India  Company.  He 
said  there  was  not  sufficient  evidence  that  the 
IVishwa  hatl  this  sovereign  power  over  a  large 
part  of  the  Deccan,  or  that  it  was  a  country 
situate  within  the  Peninsula  of  India,  and  adja- 
cent to  the  territories  of  the  Company.  But  I 
think,  upon  giving  more  evidence,  we  reduced 
this  set  of  objections  to  one  point,  for  the  learned 
judge  stated  in  a  subsequent  part  of  his  charge  : 
♦  As  to  the  Peishwa  holding  sovereign  power 
over  a  large  part  of  the  Deccan,  a  country 
situate  within  the  peninsula  of  India  and  adja- 
cent to  the  territories  of  the  said  united  Com- 
panies— that  the  Peishwa  was  a  sovereign  prince 
was  clear  from  the  evidence  of  Bam  Goclaa,  and 
other  witnesses ;  but  wc  do  not  find  a  word  in 
the  evidence  of  his  being  the  sovereign  of  a  large 
part  of  the  Deccan  or  that  the  Deccan  is  a 
country  situate  within  the  peninsula  of  India.' 

Lord  Tknteuden  :  There  is  evidence  that  he 
was  the  sovereign  of  Poonah  ? 

Solicitor  General :  Yes,  my  Lord. 

Lord  Texteeden  :  And  there  is  evidence 
that  Poonah  is  in  the  Deccan ;  whether  the 
Deccan  was  a  part  of  the  peninsula  or  any  other 
part  of  India  is  immaterial. 

Solicitor  General :  Supposing  it  had  been  as 
far  off  as  Agra  or  Delhi,  still  it  wonld  have  been 
sufficient. 

Lord  Tenterden  :  Unless  there  is  something 
that  affects  the  jurisdiction  of  the  Court  in  the 
peninsula. 

Solicitor  General :  No,  my  Lord,  the  juris- 
diction is  given  by  Ameerchund  living  at  Bom- 
bay. Therefore  I  certainly  contend  you  might 
take  your  pen  and  run  it  through  that  allega- 
tion in  the  information;  it  womd  be  just  as 
good  without  it ;  and  the  rule  applies  that  an 
immaterial  allegation  may  be  dispensed  with. 
Then  we  come  to  the  last  question  on  the  face 
of  the  information.  "  We  do  not  find  any  evi- 
dence as  to  the  transfer  of  the  Peishwa's  terri- 
tories and  all  his  right  of  sovereignty  by  con- 
quest and  war  to  the  King  of  Great  Britain.'' 
My  Lords,  with  your  Lordships*  leave,  I  will 
dispose  of  this  first  before  I  get  to  the  subordi- 
nate question  of  the  amount  of  money,  because 
these  are  all  questions  that  go  to  the  mainte- 
nance of  the  information  altogether.  My  Lords, 
I  do  not  know  exactly  the  particular  evidence 
expected  in  the  case  of  the  conquest  of  one 
country  by  an  adjoining  independent  sovereign. 
I  suppose  it  cannot  be  expected  that  there 
Bhould  be  any  formal  transfer  under  seal  by  a 


prince  who  hat  ceded  his  Urnicry  or 
driven  oat  of  it  by  force  of  the  arma  of  a 
adjoining  flovereiga.  Sometimes  joa  find,  k 
these  cases,  that  a  formal  ttefty  takes  plaee ;  ia 
others  it  does  not  Nor  is  H  at  all  neoesjary, 
provided  yon  are  able  to  show  tlie  £aet  tint 
hostile  occupation  has  been  taken  of  the  eooalzj 
so  conquered,  and  for  a  considerable  length  of 
time  from  the  time  it  was  taken  down  to  the 
period  at  which  the  inTestigation  takes  plaee  it 
has  continaed  in  the  actual  military  and  erril 
occupation  of  the  conqueror.  Nothing,  I  think, 
can  be  more  positive  proof  that  a  coiintz7  has 
been  ceded  to  anotilier. 

Lord  TBNTsaDBif :  Transfer  witiioat  eenioB 
will  do. 

Solicitor  General :  Yes,  my  Lord. 

Ix)rd  Tbnterdbn:  Transfer  is  the  word. 

Solicitor  General:  Nothing  can  be  better 
proof  of  the  transfer  of  one  country  to  anodier 
than  to  show  that  the  psrty  before  in  possession 
was  invaded  by  an  hostile  army  and  beaten  oat 
of  the  field,  and  has  been  taken  himself  and  re- 
moved to  a  considerable  distance,  some  two  or 
three  hundred  miles  off,  and  from  that  poiod 
down  to  the  present  he  has  never  returned,  but 
has  been  allowed  a  regular  subsistence  from  the 
conquering  party. 

Lord  Tkntesdbn:  I  do  not  reccdlect  tiiat. 

Solicitor  General :  I  think  I  shall  be  able  to 
show  that.  But,  at  all  ev^its,  conceding  I  am 
not  able  to  show  that,  I  can  show  that  the  civil 
administration  of  the  country  has  been  in  the 
hands  of  commissioners  or  persons  employed  by 
the  United  Company,  and  that  the  whole  re- 
venues of  the  State  have  been  taken  and  raised 
for  that  use. 

Lord  Manvbrs  (a) :  Should  not  tiie  P^diwa 
or  some  person  his  representadre  be  a  part^  to 
this  case  ?  There  are  two  questions:  Fust, 
whether  the  Crown  is  entitled  to  this  money ;  if 
not,  whether  the  Peishwa  is  not  entitled  to  it  ? 
Should  not  the  Peishwa  be  here  or  some  of  his 
representatives  ? 

Solicitor  General :  He  is  out  of  the  juris- 
diction of  the  Court.  He  is  a  natire  prince, 
and  not  living  in  the  settlement. 

Lord  Tentkrdbn:  He  does  not  intervoie. 

Solicitor  General:  He  does  not  intervene, 
and  this  is  his  depository. 

Lord  Manmbrs:  If  it  is  prirate  properCj, 
would  it  go  to  the  Crown  ? 

Solicitor  General :  I  should  contend  that  it 
would. 

Lord  Manitbrs  :  Was  there  any  eridenee  of 
the  terms  of  the  treaty  ? 

Solicitor  General:  They  would  not  let  us 
give  any  evidence  of  the  terms  of  it.  There- 
fore, as  to  this  objection,  which  relates  to  the 
transfer  of  the  sovereignty,  I  wonld  not  call  your 
Lordship's  attention  to  two  or  three  parts  of  the 
evidence  [which  the  learned  counsel  did].  I  say 
that  this  third  objection,  stated  by  the  learned 
judge,  is  answered  by  the  evidence  before  him, 
that  there  was  a  sufficient  degree  of  evidence  to 
show  that  that  consequence  took  place  which  the 


(a)  Lord  Chancellor  of  Ireland  between  1807 
and  1827. 
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law  of  nations  carries  with  it — that  if  one  of  two 
contendiog  soYcreigns  attains  by  conquest  pos- 
session of  the  country  of  the  other  sovereign, 
all  the  property  of  that  country  becomes  Uie 
property  of  the  conqueror,  unless  in  instances 
where  there  are  express  stipulations  or  treaties 
between  the  two  nations,  and  where  by  the 
coarse  of  international  law  the  general  doctrine 
would,  to  a  certain  extent,  be  broken  in  upom 
I    do  not  think   it  necessary  to  trouble  you 
with    authorities.      I    would    only    refer    you 
to  a  passage  in  Bynkershoeck,  who  lays  that 
down  in  Book  I.,  chapter  4,  in  his  Quctstionum 
Juris  Publici,  in  which  the  title  of  the  question 
is  JEcquando  res  hostium  mobiles  et  prctsertim 
naves  fiant  capentium,  and  to  another,  chapter  7, 
the  title  of  which  is  Hostium  actiones  et  credita 
qua  apud  nos  inveniuntur,  an  exorto  hello  rede 
puhlicentur  9     Your    Lordships    observe  that 
this  learned  civilian  expressly  takes  the  cases 
separately  of   goods    taken  m  specie    in    an 
enemy's  country  and  debts  due  to  the  army 
which  is  the  conqueror,  and  he  discusses  under 
the  second  head  how  far  the  conquering  army  has 
a  right  to  take  possession  of  debts  due  to  the 
conquered,  and  how  far  chases  en  action,  as  I 
may  call  them,  the  credits  of  persons  conquered, 
can  be  properly  kept  afloat.    And  the  rule  he 
lays  down  is  that,  if  there  is  between  the  con- 
flicting Powers  any  treaty  allowing  anybody  to 
withdraw  his  goods  in  a  stipulated  time,  then  the 
property  is  not  vested  in  the  conqueror  till  that 
time  has  passed,  (a)    Just  as  by  the  Treaty  of 
Paris  in  1786  persons  were  allowed  to  withdraw 
their  goods  from  France,  and  a  year  was  al- 
lowed to  French  subjects  in  England  to  with- 
draw their  goods  from  here,  a  rule  which  was 
violated  by  the  then  Government  of  France, 
which,  on  a  certain  day,  confiscated  all    the 
English  property,(6)    as  we  have  often  heard 
in  this  court  in  the  contests  between  my  friend 
Mr.  Carr(c)  and  myself.    All  the  property  was 
confiscated  and  sequestered. 

Now  this  distinction  is  appended ;  the  learned 
civilian  says,  if  there  is  no  such  treaty, 
the  possession  of  the  property  on  either  side 
becomes  immediate.    I  do  not  see  any  distinc- 


(a)  **  Si  pacta  inter  Principes  intercedant  de 
subducendis  intra  certum  tempus  bonis,  siquidem 
bellum  exardeat,  quemadmodum  plura  supra 
C.  2  ejnsmodi  pacta  commemoravi  verum  est,  ut 
reliqua  bona,  sic  et  actiones  credita<jue  subduci 
posse.  Sin  antem  non  intercedant,  yel  mtra  consti- 
tatum  tempus  bona  et  actiones  non  sabducantur, 
qusesitum,  quid  juris  ?  Et  sane,  cum  ea  sit  belli 
eonditio,  ut  hostes  sint  omni  jure  spoliati  pro- 
scriptiqne,  rationis  est,  quascunque  res  hostium, 
apad  hostes  inventas,  dominum  mutare  et  Fisco 
cedere,"  L  1.  c.  7. 

(6)  By  a  decree  of  the  French  Bepublic  of 
October  10, 1798,  all  property  and  debts  belong* 
ing  or  owing  to  subjects  of  the  King  of  Great 
Britain  were  confiscated. 

(c)  Sir  Edward  Sugden  and  Carr  acted  as 
counsel  in  several  appeals  to  the  Privy  Coun- 
cil from  decisions  of  the  Commissioners  for 
liquidathig  claims  of  British  subjects  and  others 
against  the  Government  of  France. 


tion  laid  down  in  this  book  between  public  pro- 
perty and  private  property.  To  begin  with  the 
right  to  seize  the  person,  in  less  civilised  ages 
the  persons  seized  were  liable  to  be  made  slaves. 
In  later  times  that  has  ceased  since  the  introduc- 
tion of  treaties  between  nations,  which  are  more 
frequent  than  they  used  to  be.  But  the  rule 
as  to  property  remains  the  same.  Therefore,  as 
to  the  present  objections,  I  trust  that  your  Lord- 
ships will  think  ^ere  is  nothing  in  them. 

I  now  come  to  another  point,  which  goes  to 
deprive  us  of  the  whole,  namely,  that  this  is 
Khasgeet  or  the  private  property  of  the  Peishwa, 
and  that  they  could  not  take  possession  of  it  by 
law.  That  involves  two  things,  first,  the  question 
whether  it  is  Ehas^t,  and  then  the  other  as  to 
the  law.  The  Solicitor  General  then  proceeded 
to  argue  the  question  of  fiict. 

Bosanquet  in  the  course  of  his  argument  on 
the  same  side  said :  It  appears  that  the  prince 
is  admitted  to  have  been  a  sovereign  ;  and 
Poonah,  which  was  his  capital,  being  taken  in 
open  and  public  war,  his  heritages  having 
passed  to  the  British  Government  and  having 
been  administered  for  seven  years  since  by 
them,  I  humbly  submit  that  it  follows,  of 
course,  that  His  Majesty  is  entitled  to  this  pro- 
perty. And  I  take  it  there  is  no  gpx>und  of 
distinction  by  which  this  can  be  stated  to  be 
private  or  separate  property.  This  is  an  infor- 
mation filed  by  His  Mty'esty  for  his  rights  at 
Common  Law,  stating  that  titiis  money  has  been 
deposited  with  a  person  to  be  accounted  for 
to  the  Peishwa  to  whose  rights  His  Majesty 
has  succeeded.  His  Majesty  has  become  the 
assignee  in  tliat  respect  of  the  Peishwa,  *  and,  if 
the  Peishwa  was  entitled  to  demand  them  his 
Majesty  is.' 

Spankie  (a)  for  the  respondent  said :  **  I  will 
not  dispute  the  general  proposition  for  which 
sufficient  authority  was  given  by  my  learned 
friend  in  the  quotation  from  Bynkershoek. 
There  is  no  doubt  that  the  property  of  a  State 
with  which  another  State  is  carrying  on  war 
becomes  the  property  of  the  State  by  which  it  is 
taken  flagrante  bello,  which  is  the  case  clearly 
that  Bynkershoek  wag  contemplating.  And  if 
it  is  the  money  of  the  State,  or  even  if  it  is  the 
money  of  private  individuals,  I  admit  that  it 
may  be  ts^en  possession  of  by  the  law  of 
nations  if  the  necessary  legal  means  are  taken 
to  obtain  it  But  I  apprehend  that,  if  His  Ma- 
jesty does  not  reduce  into  possession  during  the 
war  the  property  of  individuals,  it  is  too  late 
when  peace  takes  place  for  His  Majesty  to  put 
in  force  the  legal  proceedings  that  might  have 
been  sufficient  to  reduce  the  property  into  pos- 
session had  they  been  adopted  in  time.  That 
is  proved  by  a  case  in  Parker^a  Beports — the 
Attorney  General  v.  Weeden  and  another  (6)— 
by  which  an  attempt  was  made  to  reduce  into 
possession  certain  moneys  belonging  to  a  per- 
son at  Bordeaux.  But  the  answer  to  it  was, 
"  All  this  might  have  been  very  well  if  the 
information  had  been  put  in  suit  during  the 
war ;  but  the  war  is  over,  and  the  right  is  at  an 


(a)  Afterwards  Recorder  of  Bombay. 
(6)  267. 
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end."  Now,  your  Lordships  see  that  it  appears 
oil  the  infurmation  and  the  evidence  in  this  case 
tliat  the  war  had  ceased  before  any  demand 
was  made  upon  the  defendant,  for  I  will  call 
tlu'  reNpondent  the  defendant  upon  this  occa- 
sion. No  demand  was  made  upon  the  defendant 
during  the  war. 

It  is  absolutely  necessary,  therefore,  in  order 
that  the  rights  ot  the  Crown  can  accnie,  that  the 
rights  of  IJajee  Kow,  the  Peishwa,  whether  as  a 
prince  or  a^  a  private  individual,  should  have  been 
complett'ly  transferred  by  something  different 
from  the  mere  going  on  of  an  open  war ;  it 
appeared  by  the  averment  in  the  information 
ami  all  the  evidence  that  the  war,  qua  war,  was 
over  before  any  demand  was  made  upon  Ameer- 
chund  to  pay  over  this  money  to  His  Majesty. 
Now,  my  Lonls,  I  apprehend  it  is  a  principle  as 
well  supported  as  that  to  which  my  learned 
friend  has  referred,  that  the  rights  to  movable 
property  such  as  this  is  are  rights  derived  out 
of  the  person.  The  right  which  the  belligerent 
acquires  is  a  right  foundeil  upon  the  hostile 
character  of  the  person  who  originally  and 
primarily  is  entitled  to  the  property  m  question. 
It  is  laid  down  by  Puffendorff  in  a  cor- 
responding chai)ter  to  that  which  my  learned 
frien<l  read  from  Bynkershoek,  Itook  8,  c.  6,  s.  22, 
tliat  it  is  in  respect  of  the  hostile  character  that 
the  personal  rights  attaching  themselves  to  a 
\wvson flttgrante  bello  afterwards  attach  them- 
Btlves  to  a  conqueror. 

Lord  Tkntkuden  :  Is  he  speaking  of  indi- 
viduals, subjects  of  the  country  or  the  Sovereign 
of  the  country  ? 

Spanliie :  I  believe  he  is  speaking  generally, 
I  will  refer  to  it.  He  is  speaking  generally 
of  the  rights  which  are  acquired  by  a  state 
of  war  in  personal  things  —this  is  the  title  of 
s.  22.  I  am  reading  from  the  Loudon  edition,(a) 
which  contains  some  very  useful  notes.  "  As  to 
the  acquisition  of  things  incorporated,  it  is  to 
be  particularly  observed  that  they  are  never 
acquired,  but  with  the  subject  they  inhere." 
Then  he  says,  as  to  personal  things,  they  must 
follow  the  right  of  war.  I  believe  he  is  speak- 
ing more  of  public  propeity,  because  the  case 
he  concludes  Avith  is  that  of  the  Thebans  and 
Thessalians.  Alexander  conquered  the  The 
bans,  and  became  in  their  right  entitled  to  a 
debt  that  the  Thessalians  owed  to  the  Thebans 
and  which  he  relinquished.  It  is  an  example 
that  shows  the  right  in  those  days  to  the  trans- 
fer of  a  debt  from  a  creditor  by  conquest. 

Lord  Tenterden  :  It  was  the  State  of  Thebes 
which  was  the  creditor  ? 

Spankie:  Yes,  my  Lord,  it  was  the  State.  (/>) 
Therefore  it  is  the  hostile  character,  whether  it 
relates  to  a  State  or  an  individual,  that  consti- 
tutes the  first  step  towards  the  right  of  any 
belligerent.  Therefore,  your  Lordships  see 
that  if  the  war  was  at  an  end,  and  nothing  was 
reduced  into  possession,  we  must  find  some 
evidence  of  positive  transfer. 

Lord  Tenterden  :  The  war  was  over  in  that 


Ca)  Kennett's  translation. 
(6)  Quintilian  Inst.  Orat.  5,  c.  10;   Calvo, 
Le  Droit  International,  s.  914. 


case  ?    It  was  when  Alexander  was 
Thebes. 

Spankie:  I  thmk  the  question  arose  after- 
wards whether  Alexander  could  release  it. 

Lord  Tenterden  :  At  the  time  he  proposed 
to  release  it  the  war  was  oyer  ?  He  was  magtfT 
of  Thebes  ? 

Spankie:  Yes;  and  in  possession  of  the 
King.  The  place  was  subdued.  I  believe  the 
city  suffered  much  in  the  conqaest,  and  was 
afterwards  razed  to  the  foundations.  I  do  not 
think  that  Alexander  did  receiye  the  Thebms 
into  favour  after  the  injury  he  had  inflicted 
upon  them.  But  he  had  treated  them  as  ene- 
mies, and  he  relinquished  the  debt  due  from  tihe 
Thessalians.  The  question  will  be  whether 
there  has  been  a  transfer,  and  such  a  transfer 
as  may  appear  judicially  before  your  Lordships 
to  justify  the  conclusion  here  that  the  rights  tint 
had  belonged  to  Bajee  Bow  had  become  vested 
in  His  Britannic  Majesty. 

Lord  Tenterden  :  Is  it  possible  to  draw  any 
other  conclusion  from  these  facts  ?  Bajee  Bow 
abandoned  his  territory,  his  capital  is  taken 
possession  of,  and  the  East  India  Company's 
officers  administer  his  revenues.  It  is  hardly 
])os8ible  to  come  to  any  other  conclusion  than 
that  there  was  a  transfer. 

Spankie:  1  only  ask  whether  those  who  set 
up  a  right  which  is  certainly  an  honest  one  are 
not  bound  to  show  evidence  of  the  right  ? 

Lord  Tenterden  :  Do  they  not  show  it  ? 

Spofikie :  If  your  Lordships  declare  upon  this 
that  these  facts  are  sufficient  to  justify  a  trans- 
fer, it  will  be  useless  for  me  to  push  the  argument 
any  further.    Now,  was  there  a  treaty  ? 

Lord  Tenterden  :  We  will  assume  that  there 
was  none. 

Spankie :  I  understand  your  Lordships  to  say 
that  you  will  presume  a  transfer. 

Lord  Tenterden  :  Yes,  by  conquest 

Spankie :  The  next  question  is,  whether  upon 
the  whole  proceedings  it  has  been  shown  that 
this  was  public  money  in  distinction  to  private, 
if  that  is  important,  or  whether  the  party  has 
not  discharged  himself  by  payment  ?(a) 

Lord  Tenterden  :  What  is  the  distinction 
between  the  public  and  the  private  property  of 
an  absolute  sovereign  ?  You  mean  by  public 
property,  generally  speaking,  the  property  of 
the  State ;  but  in  the  property  of  an.  absolute 
sovereign,  who  may  dispose  of  everything  at 
any  time  in  any  way  he  pleases,  is  there  any 
distinction  'r 

Spankie :  I  may  consider  the  distinction  clear 
although  it  is  not  founded  upon  a  difference  of 
title.    Large  sums  were  for  convenience 

Lord  Tenterden  :  Supposing  Foonah  a  small 
fortress  in  which  treasure  was  kept,  a  special 
officer  appointed  for  the  care  of  it,  and  that  it 
was  called  a  private  treasure,  and  that  the 
Peishwa  never  drew  any  money  from  it  but  for 
his   private  uses,  and  an   hostile  army  takes 

(a)  See  Lord  Ellenborough's  judgment  in 
Wolff  V.  Oxholm,  6  M.  &  S.  p.  98;  Kent's 
International  Law,  c.  4;  Phillunore  8,  146; 
Halleck  2,  508 ;  PfcifiPer*8  Das  Recht  Kriegs- 
eroberung,  &37  ;  Calvo,  Ze  Droit  International, 
R.  914. 
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possession  of  that  fortress,  would  it  be  entitled 
to  take  possession  of  the  treasure  ? 

Spankie :  Your  Lordship  puts  a  strong  case. 
Lord  Tenterdbn  :  I  do. 
Spankie:  An  hostile  army  would  not  be  dis- 
posed to  distinguish ;  but  I  am  standing  upon 
the  authority  of  the  decision  below,  which 
seems  anxiously  to  make  that  distinction,  and  I 
should  not  like  to  abandon  what  I  have  been 
taught  is  a  distinction.  If  you  follow  the  argu- 
ment upon  an  absolute  sovereign,  it  is  not  very 
easy  to  distinguish  between  what  may  belong  to 
an  absolute  sovereign  and  what  may  belong  to 
him  as  a  private  subject  or  party ;  and  I  do  feel 
a  difficulty  in  making  that  distinction  when  it 
is  taken  against  me  that  he  was  an  absolute 
sovereign. 

Lord  Tbntkrdbn  :  The  Peishwa  was  so. 
One  of  the  witnesses  says  he  drew  upon  which 
of  the  treasurers  he  chose.  His  orders  were 
always  obeyed.  Nobody  dared  dispute  his  will. 
Spankie:  The  law  of  nations  says  that  the 
chancellor  of  an  absolute  monarch  is  such  that 
he  cannot  qualify  his  own  power.  But  yet  in 
the  practice  of  nations,  a  distinction  is  made 
between  something  supposed  to  belong  to  a 
sovereign  in  a  private  capacity,  and,  though  it 
is  difficult  to  put  it  logically,  it  might  be  prac- 
tically very  intelligible  that  a  sovereign  should 
have  some  private  hoard,  like  the  Duchy  of 
liancaster,  something  which  in  wreck  and  ruin 
mi>;ht  have  been  preserved. 

Lord  Tbnterdbn:  I  believe,  Mr.  Solicitor 
General,  you  need  not  trouble  yourself  to  reply. 
There  are  two  very  distinct  matters  for  con- 
sideration in  the  present  case.  The  first  point 
is  whether  the  Advocate  General,  representing 
the  King,  ought  to  have  been  nonsuited.  That 
depends  upon  the  evidence  ^ven  in  support  of 
the  formal  allegations  contained  in  the  infor- 
mation, whether  the  evidence  was  such  as  to 
support  these  allegations  would  be  a  question  of 
law,  because  whether  a  judge  ought  to  nonsuit 
or  no  apon  evidence — when  you  raise  the  ques- 
tion you  assume  the  evidence  to  be  correct ;  and 
then  the  question  is  a  question  of  law,  whether 
the  evidence  was  sufficient.  With  submission 
to  the  very  learned  judge,  and  not  meaning  to 
cast  any  reflection  upon  the  learned  Chief 
Justice  and  bis  judgment,  it  appears  to  me  that 
he  was  mistaken  in  supposing  that  the  evidence 
given  was  not  sufficient  to  support  the  allega- 
tions. It  is  proved  that  Poonah  was  in  the 
Deccan,  that  the  Peishwa  was  the  sovereign  of 
Poonah,  and  that  the  Deccan  was  adjacent  to  the 
territory  of  the  East  India  Company.  Whether 
the  Court  ought  to  have  taken  notice  that  the 
Deccan  was  in  the  peninsula  of  India  or  any 
other  part  of  it,  is  quite  immaterial,  because  the 
words  mi^ht  have  been  struck  out  of  the  plead- 
ings as  bemg  quite  unimportant. 

The  next  point  was  whether  the  evidence 
proved  the  transfer  of  the  sovereignty  of  the 
Peishwa  and  of  his  right  to  the  East  India 
Company  or  His  Majesty.  The  evidence  upon 
that  was  that  there  was  a  war  and  a  battle 
fought  near    Poonah  (a) ;    that  the  Peish^a*s 


(a)  See  above,  p.  879. 


troops  were  defeated,  and  that  the  British 
troops  took  possession  of  Poonah  and  hoisted 
the  English  flag  upon  the  Kind's  Palace.  After 
that  there  was  some  communication  the  motive 
of  which  does  not  distinctly  appear.  But  it  ap- 
pears that  in  the  result  he  comes  into  the  camp 
of  Sir  John  Malcolm,(a)  and  afterwards  leaves 
that  camp,  and  removes  himself  into  another 
part  of  India,  never  again  returning  to  his  own 
kingdom ;  and  its  aifairs  and  revenues  were 
afterwards  administered  by  the  agents  of  the 
East  India  Company.  There  appears  abundant 
evidence  that  the  British  Qovernment  took 
possession  of  the  territories  of  the  Peishwa  by 
conquest. 

Another  point  made,  which  applies  itself 
only  to  a  part  of  the  information,  is  that  it  was 
not  proved,  as  regards  this  property,  that  it  was 
the  public  property  of  the  Peishwa.  Upon  that 
I  liave  already  intimated  an  opinion,  and  in  that 
I  have  the  concurrence  of  the  other  Lords  of 
the  Council,  that  when  you  are  treating  it  as  the 
property  of  an  absolute  sovereign,  who  may 
dispose  of  it  as  he  thinks  fit,  there  is  no  pretence 
for  drawing  the  distinction.  (6)  The  whole  be- 
longs to  him  as  sovereign,  and  he  may  dispose 
of  it  for  his  public  or  private  purposes,  or  in 
whatever  manner  he  may  think  proper.  Judg- 
ment reversed. 

Benest  against  Pipon.  1 829.  June  26,  July  19. 
This  was  an  appeal  to  the  Privy  Council  from  a 
decision  of  the  Royal  Court  of  Jersey,  affirming 
the  right  of  the  lord  of  a  manor  to  prohibit  the 
appelLeint  from  cutting  sea-weed  below  low-water 
mark.  The  case  is  reported  in  1  Rnapp  61.  The 
head-note  in  that  report  is  as  follows:  ''The 
lord  of  a  manor  cannot  establish  a  claim  to  the 
exclusive  right  of  cutting  sea-weed  on  rocks 
situate  below  high-water  mark  except  by  a  grant 
from  the  King,  or  by  such  long  and  undisturbed 
enjoyment  of  it  as  to  give  him  a  title  by  pre- 
scription. The  possession  necessary  to  oonytitu- 


(a)  See  above,  p.  379. 

(6)  **  It  is  contended  there  is  a  distinction  be- 
tween the  public  and  private  property  of  a 
Hindoo  sovereign,  and  that  although  during  his. 
life,  if  he  be  an  absolute  monarch,  he  may  dis- 
pose of  all  alike,  yet  on  his  death  some  portions 
of  his  property,  termed  his  private  property, 
will  go  to  one  set  of  heirs,  and  the  Raj  with 
that  portion  of  property  which  is  called  public, 
will  go  to  the  succeeding  Rajah.  It  is  very 
probable  that  this  may  be  so  ;  the  general  rule 
of  Hindoo  inheritance  is  partability,  the  succes- 
sion of  one  heir,  as  in  uie  case  of  the  Raj,  is 
the  exception.  But,  assuming  this,  if  the  Com- 
pany, in  the  exercise  of  sovereign  power,  have 
thought  fit  to  seize  the  whole  property  of  the 
late  Rajah,  private  as  well  as  public,  does  that 
circumstance  give  any  jurisdiction  over  their 
acts  to  the  Courts  at  Madras  ?"  Judgment  of 
Lord  Eingsdown  in  Secretary  of  State  in 
Council  of  India  v.  Kamachee  Boye  Sahaba,  7 
M.  In.  App.,  p.  537.  See  also  West  and  BUhler's 
Digest  of  hidian  Law,  737;  Steele's  Lftw  and 
Customs  of  Hindoo  Castes  within  the  Dekhun 
Province,  229. 
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tion  by  a  title  prescription  must  be  aDintemipted 
and  preRcribed,  both  according  to  the  law  of 
Knghmd,  tlie  civil  law  and  that  of  France, 
Normandy,  and  Jersey."  In  his  judgment 
Ix)rd  Wynford  Paid:  "The  8ea  is  the  pro- 
perty of  the  King,  and  so  is  the  land  beneath 
it,  except  such  part  of  that  land  as  is  capable 
of  iK'ing  usefully  occupied  without  prejudice 
to  navigation,  and  of  which  a  subjt5Ct  has 
either  had  a  grant  from  the  King,(a)  or  has 
e\ciu^ively  used  for  so  long  a  time  as  to  confer 
on  him  a  title  to  prescription  ;  in  the  latter  case 
a  proumption  is  raised  tliat  the  King  has  either 
gniuted  him  an  exclusive  right  to  it,  or  has  per- 
mitted him  to  have  possession  of  it,  and  to 
employ  his  money  and  lalx)ur  upon  it,  so  as  to 
confer  upon  him  a  title  by  occupation,  the 
foundation  of  most  of  the  rights  of  property  in 
laud." 

Sutton  agaiust  Sutton.  1830.  July  29. 
Judgment  of  Sir  John  Leach,  M.K.,  on  exceptions 
to  the  Master's  report  respecting  the  title  of  a 
vendor  under  a  conveyance  from  a  citizen  of  the 
United  States.  The  case  is  reported  in  1  Kuss. 
and  Mylne.  663,  the  head-note  in  which  is  as 
follows  :  "  Under  the  Treaty  of  1794  between 
Great  Britain  and  America  and  the  Act  of  the 
37  Geo.  4.  c.  97.  American  citizens,  who  held 
land  in  Great  Britain  on  the  28th  October  1795, 
and  their  heirs  and  assigns,  are  at  all  times 
to  be  considered,  so  far  as  regards  these  lands, 

(a)  Sec  Btundell  v.  Catterall,  5  B.  &  C,  p.  275 ; 
JJowe  V.  Stawell,  1  Ale.  &  Nap.  348  ;  Hall  on 
the  Foreshore  (Stuart  Moore's  ed.),  760. 


not  as  aliens,  but  as  native  sutgectsof  Great 

Britain.'*(a) 

Digby  against  The  Earl  of  Stirling.  1831. 
Not.  22.  This  case  is  reported  in  1  M.  &  S^  1 16 : 
8  Bing.  116,  and  1  D.P.C.  248,  <m  a  motum  to 
set  aside  a  capias  ad  respondendum  upon,  whieh 
the  defendant  had  been  arrested.  The  liead-iKite 
in  the  first  report  is  as  follows  :  "  The  mere  fiuit 
of  the  defendant  (arrested  on  a  capias^  haTing 
on  three  occasions  TOted  in  the  character  of  a 
Scotch  peer  at  elections  of  representatiTe  peers 
of  Scotland,  was  held  entitled  to  dischaz]^  him 
from  arrest,  although  it  was  sworn  that  his  title 
had  never  been  otherwise  reoogm8ed.*'(6) 

TTie  Lord  Warden  of  the  Cinque  Ports  against 
H.M.  in  the  Office  of  Admiral^.  1881.  December 
23.  Proceedings  in  the  Admualtj  Ck>urt  of  the 
Cinque  Forts  with  respect  to  the  right  of  the 
Sovereign  to  royal  fish.  This  case  is  reported 
in  2  Hagg.  Admiralty,  488.  The  head-note  is  as 
follows  :  **  Royal  fish  found  and  taken  within  the 
precincts,  liberties,  and  limits  of  the  Cinque  Ports 
or  their  members  belong  to  the  Lord  Warden." 

(a)  See  above,  p.  996. 

(6)  Mr.  Humphrys  Alexander,  who  claimed 
to  be  heir  to  the  first  Earl  of  Stirling,  voted  at 
the  election  of  representative  peers  on  Septem- 
ber 2,  1880.  He  was  tried  for  foigery  in  1889 
in  the  High  Court  of  Justiciary  and  acquitted. 
See  Rogers*  Memorials  of  the  House  of  Alex> 
ander,  2,  210,  Swinton's  Report  of  Trial,  and 
Alexander  v.  The  Officers  of  State,  L.B,  1 
Sc.  A.  276. 


APPENDIX  B.(a) 


The  following  opinion  was  given  in 
1823  by  the  Law  Officers  of  the  Crown  on 
subscriptfons  or  loans  to  one  of  two 
belligerent  States  by  the  subjects  of  a 
neutral  state  (h) : — 


(a)  See  above,  p.  125. 

(6)  "  As  it  appears  to  be  your  opinion  that  no 
measures  ought  to  be  adopted  regarding  the  con- 
duct of  Sir  Robert  Wilson,  unless  the  conduct 
of  others  concerned  in  the  Spanish  and  Greek 
subscriptions  is  noticed  by  (^vemment,  I  beg 
leave  to  reconmiend  that  no  time  may  be  lost 
in  obtaining  the  opinion  of  the  Law  Officers  of 
the  Crown  upon  the  legality  of  the  latter  and  in 
forming  the  decision  of  the  Government.  If 
this  conduct  is  to  be  noticed,  it  ought  to  he  so 
immediately,  as  well  out  of  regard  for  the 
dignity  of  the  Government  as  to  be  beforehand 
with  any  remonstance  from  foreign  Powers,  and 
fVom  a  sense  of  justice  to  those  concerned  and 
to  others  who  might  unwarily  get  themselves 
into  the  same  scrape.  If  some  measures  are  not 
adopted  to  obtain  speedily  from  the  Law 
Officers  their  opinion,  we  shall  find  ourselves  in 


**  To  the  Right  Hon.  George  Camung,  M.P.,  &e. 

**  Doctors'  Commons, 
"SiH,  June  17, 1828. 

"  We  have  been  honoured  wiUi  your  com- 
mands, signified  in  Mr.  Planta's  letter  of  the 
12th  inst.,  stating  that  you  were  desirous  that 
we  should  report  our  opinion  upon  the  following 
questions  :  — 

"  1.  Whether  subscriptions  for  the  use  of  one 
of  two  belligerent  States  by  individiud  subjects 
of  a  nation  professing  and  maintaining  a  strict 
neutrality  between  them  be  contrary  to  the  law 
of  nations,  and  constitute  such  an  offence  as  the 
other  belligerent  would  hare  a  right  to  consider 
as  an  act  of  hostility  on  the  part  of  the  neutral 
Government  ? 

**  2.  H  such  individual  voluntary  suhseriptions 
in  favour  of  one  belligerent  would  five  such  just 
cause  of  ofi^ence  to  the  other,  whether  the  loans 
for  the  same  purpose  would  give  the  like  cause 
of  offence  ? 


the  same  situation  upon  this  subject  as  upon 
the  proclamation  of  neutrality."  Duke  of  Wel- 
lington to  Lord  Liverpool,  June  15,  18SS. 
Despatches,  &c.  2,  99. 
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**  3.  And  if  iiot,  where  is  the  line  to  be  drawn 
between  a  loan  at  an  easy  or  mere  nominal  rate 
of  interest,  or  a  loan  with  a  previous  under- 
standing that  interest  would  never  be  exacted, 
and  a  gmtnitous  voluntary  subscription  ? 

**In    obedience  to  your  commands,  we  beg 

leave  to  report  that  we  have  taken  the  same 

into  onr  consideration,  and  we  are  of  opinion 

tbat  snbscriptions  of  tiie  nature  above  alluded 

to,  for  the  use  and  avowedly  for  the  support  of 

one  of  two  belligerent  States  against  the  other, 

entered  into  by  individual  subjects  of  a  Grovem- 

ment  professing  and  maintaining  neutrality,  are 

inconsistent  with  that  neutrality  and  contrary 

to  the  law  of  nations  ;  but  we  conceive  that  the 

other    belligerent  would  not  have  a  right  to 

consider  such  subscriptions  as  constituting  an 

act  of  hostility  on  the  part  of  the  Government, 

although    they    might   afford  just   ground  of 

complaint  if  carried  to  any  considerable  extent. 

**  With  respect  to  loans,  if  entered  into  merely 

with   commercial  views,  we  think,  according  to 

the  opinions  of  writers  on  the  law  of  nations 

and  the  practice  which  has  prevailed,  they  would 

not  be  an  infringement  of  neutrality;  but  if, 

under  colour  of  a  loan,  a  gratuitous  contribution 

was  afforded  without    interest,  or  with  mere 

nominal  interest,  we  think  such  a  transaction 

would  fall  within  the  opinion  given  in  answer 

to  the  first  question. 

"  We  have  the  honour  to  be,  &c. 

"Christophbr  Robinson  (Bong's 

Advocate). 
"  R.  GippoBD  (Attorney-General). 
«  J.  S.  Copley  (Solicitor-General).'' 


Beport  of  His  Majesty's  Law  Officers  on 
the^  means  of  proceeding  legally  against 
indiTidnals  and  corporations  engaged  in 
subscriptions  to  belligerent  Powers. 

**  Lincoln*s  Inn, 
"Sib,  June  21,  1828. 

"Wb  have  been  honoured  with  your 
commands,  signified  to  us  b^  Mr.  Flanta  in  his 
letter  dated  Uie  18ih  inst.,  m  which  he  states, 
'with  reference  to  the  queries  proposed  to  His 
Majesty's  Law  Officers  in  his  letter  of  the  18th 
inst.,  he  was  directed  by  you  further  to  ask  for 
our  opinion  whether,  having  regard  to    the 


municipal  law  of  this  country,  there  exists  any, 
and  what,  means  of  proceeding  legally  against 
individuals  and  corporations  engaged  in  such 
subscriptions  as  were  described  in  those  queries. 

**We  have  accordingly  taken  the  same  into 
consideration,  and  beg  leave  to  report  that, 
reasoning  upon  general  principles,  we  should 
be  inclined  to  say  that  such  subscriptions  in 
favour  of  one  of  two  belligerent  States,  being 
inconsistent  with  the  neutrality  declared  by  the 
Government  of  the  country  and  with  the  law 
of  nations,  would  be  illegal,  and  subject  the 
parties  concerned  in  them  to  prosecution  for  a 
misdemeanour,  on  account  of  their  obvious 
tendency  to  interrupt  the  friendship  subsisting 
between  this  country  and  the  other  belligerent, 
and  to  involve  the  State  in  dispute,  and  pos- 
sibly in  the  calamities  of  war.  It  is  proper, 
however,  to  add  that  subscriptions  of  a  similar 
nature  have  formerly  been  entered  into  (parti- 
cularly the  subscription  in  favour  of  the  people 
of  Poland  in  1792  and  1793)  without  any 
notice  having  been  taken  of  them  by  the  public 
authorities  of  the  country,  and  without  any 
complaint  having,  as  far  as  we  can  learn,  been 
made  by  the  Powers  whose  interests  might  be 
supposed  to  have  been  affected  by  such  sub- 
scriptions. Neither  can  we  find  any  instance 
of  a  prosecution  having  been  instituted  for  an 
offence  of  this  nature,  or  any  hint  at  such  a 
proceeding  in  any  period  of  our  history. 

•*We  think,  therefore,  even  if  it  could  be 
proved  that  the  money  had  been  actually  sent 
in  pursuance  of  the  subscription,  it  is  not  likely 
that  a  prosecution  against  the  individuals  con- 
cerned m  such  a  measure  would  be  successful. 

**  But  until  the  money  be  actuaUy  sent,  the 
only  mode  of  proceeding,  as  we  conceive,  would 
be  for  counselling  or  conspiring  to  assist  with 
money  oneof  the  oelligerents  in  the  contest  with 
the  other,  a  prosecution  attended  with  still 
greater  difficulty. 

**We  beg  leave  further  to  report  that  no 
criminal  proceeding  can  be  instituted  against  a 
corporation  for  contributing  its  funds  to  such  a 
subscription,  but  that  the  individual  members 
who  may  be  proved  to  have  acted  in  the  trans- 
action can  alone  be  made  criminally  responsible. 
"  We  have  the  honour  to  be,  &o. 

**  R.  GlFFOBD, 
"J.   S.  COPLBT." 


APPENDIX  0.(a) 


Joint  opinion  of  the  Attorney  and  Soli- 
citor General,  Sir  John  S.  Copley  and 
Sir  Charles  WethereU,  on  the  statns  of  a 
citizen  of  the  United  States,  bom  before 
the  peace  of  1783,  and  resident  in  Canada, 
and  also  on  the  statns  of  his  son,  bom  in 
the  United  States  after  that  date. 


(a)  See  above,  p.  105. 


"  Serjeant's  Inn, 
"  My  Lobd,  November  18, 1824. 

We  have  had  the  honour  to  receive  your 
Lordship's  letter,  transmitting  to  us  several 
documents  relative  to  the  case  of  Mr.  Barnabas 
Bidwell,  a  citizen  of  the  United  States,  who  had 
been  returned  as  a  member  of  the  House  of 
Assembly  of  the  province  of  Upper  Canada. 
And  your  Lordship  was  pleased  to  desire  that 
we  would  take  the  same  into  our  consideration. 
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and  report  to  your  Lordship  oar  opiuion  whether 
Mr.  Bidwoll  has  any  right  to  sit  as  a  represen- 
tative in  the  Assembly  of  Upper  Canada  under 
the  31  Geo.  3.  c.  31.,  or  under  any  other  Aet  of 
I'lrliumont  referred  to  in  the  accompanying 
case  ;  and  in  the  event  of  our  c()n^ide^in^  that 
Mr.  Bidut'll  has  no  elaiui  to  a  seat  in  the 
Legislative  Assembly,  your  Lord.^hip  was  also 
pleased  to  desire  that  we  vould  inform  your 
Lordship  whether  we  con**ider  Mr.  Bidwell's 
son,  who  was  bom  in  the  L'nittHl  States  of 
America  since  the  Peace  of  1783,  as  also 
ineligible. 

In  compliance  with  your  Lordship's  request, 
we  beg  leave  to  report  that  we  are  of  opinion 
that  Mr.  Bidwell  has  no  right  to  sit  as  a 
representative  in  the  Assembly  of  Tpper  Canada 
under  the  31  Geo.  3.  c.  31.  or  under  any  other 
Act ;  and  we  are  further  of  opiuion  that  Mr. 
Bidwell's  son  is  also  ineligible. 

We  have  considered  the  general  question  to 
be  of  very  great  importance,  and  as  it  has  been 
for  some  time  depending  in  the  King's  Bench, 
we  are  desirous  of  waiting  the  decision  of  that 
Court  before  we  gave  our  opinion  on  it.  The 
judgment  has  been  lately  pronounced,  and  after 
very  elaborate  argument  it  has  been  decided 
that  a  person  in  the  situation  of  Mr.  Bidwell  is 
not  a  natural-born  subject  of  His  Majesty,  but 
an  alien  ;  and  that  the  son  of  such  person,  born 
in  the  United  States  after  the  Treaty  of  1783,  is 
also  an  alien. (a) 

This  question,  therefore,  which  has  been  so 
long  and  so  frequently  agitated,  may  at  length 
be  considered  as  finally  determined. 

J.  S.  Copley, 

The  Kight  Hon.  Ciias.  Wictjieuell." 

Earl  liathurst, 

&c.        &c.        &c.  I 


Joint  opinion  of  the  Attorney  and  Soli- 
citor General,  Sir  JoJm  Camphell  and  Sir 
R.  M.  H^flfe,  as  to  the  claims  of  two  per- 
sons resident  in  the  Mauritius  before  the 
cession  of  the  Island  to  the  privileges  of 
British  subjects  after  the  cession. (o) 

"My  Lord,         Temple,  December  28,  1838. 

We  have  been  honoured  with  your  Lord- 
ship's letter  of  the  21st  ult.,  transmitting  to  us 
the  copy  of  a  dispatch  received  by  your  Lord- 
ship from  the  Governor  of  Mauritius,  forwarding 
a  correspondence  relative  to  the  claims  of  two 
persons  named  Malvesgy  and  Bestel  to  the 
privileges  of  British  subjectij. 

Your  Lordship  requests  us  to  report  our 
opinion  whether,  under  the  circumstances  dis- 
closed in  these  papers,  these  two  gentlemen, 
or  either  of  them,  are  or  are  not  entitled  to 
the  character  and  privileges  of  British  subjects. 

We  have  now  the  honour  of  reporting  to  your 
Lordship  that  the  question  whether  these  gentle- 
men, or  either  of  them,  are  or  is  entitled  to  the 


(a)  See  above,  p.  105. 

W        M        p.m. 


privileges  of  a  British  sabject,  depends  on  tbe 
question  whether  thej  did,  or  did  not,  avail 
themselves  of  the  right  given  by  the  Treatr  of 
Pans  to  repudiate  their  allegiance  to  Grat 
Britain,  and  to  coDtinue,  as  they  were  before 
the  conquest  of  Mauritius,  subjects  of  FnDee; 
prtmd  facie,  if  they  continued  to  reside  it 
Mauritius  for  a  period  of  six  years  (which  wm 
the  term  allowed  by  the  treaty  for  parties  to 
quit  the  ceded  countries,  and  dispose  of  tteir 
property)  they  uiust  be  conaidered  as  haraig 
intended  to  become  British  subjects ;  and  we 
are  clearly  of  opinion  that  if  they  once  becime 
British  subjects  they  could  not  afterwards  dirett 
themselves  of  that  character  by  taking  the  oith 
of  allegiance  to  France,  or  by  an^  other  act 
Li  this  respect  we  see  no  distinction  betweea 
subjects  who  have  become  so  by  cession  or 
conquest  and  natural-bom  subjects. 

But  if  the  circumstances  of  their  residence 
at  Mauritius  were  equivocal— if,  for  instance, 
they  refused  to  take  the  oath  of  allegiance  to 
Great  Britain,  or  in  any  respect  acted  as  bei^ 
foreigners — then  the  circumstance  of  their  sob- 
sequent  residence  at  Bourbon  would  be  strong  to 
show  that  they  never  meant  to  become  Bntigh 
subjects. 

The  circumstance,  particularly  (as  *^^' 
Malvesgy^  that  he  accepted  an  o&ce  in  Bourbon 
only  tenable  by  a  French  subject,  would  be 
strong,  if  other  circumstances  a^e.^"'^?^ 
to  show  that  he  never  became  a  BritJBh  «"^Jf^ 
But  if  he  had  previously  become  a  British  subj<^ 
he  cannot  have  ceased  to  be  so  by  Bubsequentij 
taking  the  oath  of  allegiance  to  another  Power. 
As  to  Mr.  Bestel,  the  acta  done  by  him  out  or 
the  island  of  Mauritius  seem  to  be  by  »<>  ™f?? 
inconsistent  with  his  character  of  a  Bntsa 
subject ;  and  if,  therefore,  he  had,  as  we  under- 
stand the  facts  to  be,  resided  in  Mauriuus  ««  w 
inhabitant  from  1814  to  1 825,  doing  nothing  to 
repudiate  his  character  of  a  British  subject,  we 
do  not  think  that  his  subsequent  residence''^ 
ten  years  in  a  French  colony  for  P"T*^^ 
commerce  can  affect  his  right  to  be  consdereu 
as  a  subject  of  Her  Majesty. 

^        J.  CakpbbO.^^ 

The  Lord  Glenelg,  B.  M.  Bolfs. 

&c.  &c.  &c. 


Joint  opinion  of  the  Attorney  and  Soli- 
citor General,  Sir  Frederick  Thesiger  ana 
Sir  Fitzroy  KeUy,  as  to  whether  an  in- 
habitant of  the  Mauritius  was  entitled  to 
be  considered  a  British  subject. 

"  My  Loud,  Temple,  August  15, 18^5. 

We  have  the  honour  to  acknowledge  «»« 
receipt  of  Mr.  Hope's  letter  of  tbe  Uth  ofJ^h 
in  which  he  was  pleased  to  state  that  he  ^ 
directed  by  your  Lordship  to  transmit  to  as^^ 
copy  of  a  dispatch  from  the  GoTcrnoT  ^ 
Mauritius  relative  to  the  claim  of  one  I^^ 
Bonnier,  an  inhabitant  of  that  colony,  ^^  °^ 
considered  a  British  subject;  and  to  T^^^, 
that    we    would    report,  for   your  Lordship* 
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ioformation,  our  joint  opinion  whether,  under 
the  circumstances  stated  in  that  dispatch,  and 
its  enclosures,  Louis  Bonnier  is  entitled  to  the 
privilege  of  a  British  subject,  or  is  to  be  regarded 
as  an  alien. 

In  obedience  to  your  Lordship's  command,  we 
have  the  honour  to  report  that  in  our  opinion 
Louis  Bonnier  must  be  regarded  as  an  alien. 
By  the  capitulation  cartels  were  to  be  provided 
to  take  the  French  forces  to  France,  and  within 
two  years  the  inhabitants  were  to  be  at  liberty  to 
depart  from  the  islands,  and  whoever  did  so  re- 
mained a  French  subject.  Louis  Bonnier  appears 


to  have  left  the  island  within  the  stipulated  period 
in  a  cartel  (which  he  could  only  have  done  as  a 
French  subject)  and  to  have  proceeded  to 
France,  and  to  have  returned  only  in  1815,  after 
the  peace.  Unless  some  satisfactory  explanation 
is  given  of  these  circumstances  we  cannot  think 
that  Louis  Bonnier  ever  acquired  the  status  of  a 
British  subject. 

Frederick  Thesiobk. 

To  the  Right  Hon.       FitzRoy  Kbllt." 

the  Lord  Stanley,  . 
&c.        &c.        &c. 
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Joint  opinion  of  the  King's  Advocate 
(Sir  Christopher  Eohinson),  and  the  Attor- 
ney and  Solicitor  General  (Sir  John  8. 
Copley  and  Sir  Charles  WethereU)  on  the 
duties  of  the  Governor  and  Bishop  of  a 
colony  in  collating  and  instituting  to 
benefices : — 

My  Lord, 

Having  considered  the  statements  con- 
tained in  your  Lordship's  letter  transmitting 
the  instructions  of  the  Governor  of  Barbadoes, 
and  the  patent  of  appointment  of  the  bishop,  and 
requiring  that  we  would  report  thereon — 
(« Whether  the  collation  to  benefices,  the 
granting  marriage  licenses,  probate  of  wills,  and 
letters  of  administration,  continue  vested  in  the 
governor,  in  the  same  manner,  and  to  the  same 
extent,  as  before  the  erection  of  the  new  bbhop- 
ric ;  or  whether  that  event  had  diminished,  or 
altered,  the  power  and  duties  of  the  Governor, 
in  any  of  those  respects  ;  and  especially  that  we 
will  state  what  are  the  relative  duties  of  the 

(a)  See  above,  p.  321. 


Governor  and  the  Bishop  in  collating  and 
granting  institution  to  benefices  in  the  &land, 
in  the  gift  of  the  Crown." 

In  obedience  to  your  Lordship's  commands, 
we  have  the  honour  to  report  that  we  think  the 
appointment  of  the  Bishop  has  made  no  altera- 
tion in  the  Governor's  power  to  grant  marriage 
licenses,  probates,  and  administrations ;  and  we 
think  the  right  of  the  Governor  to  collate  to 
benefices  in  the  gift  of  the  Crown,  as  is  done  in 
England,  in  some  cases  of  free  chapels,  is  not 
affected  by  the  power  given  to  the  Bishop  to 
grant  institution,  which* may  apply  to  the 
patronage  of  private  individuals.  If  there  be 
no  such  patronage  in  private  individuals,  the 
inference  from  the  terms  of  the  Bishop's  ap- 
pointment will  show,  we  apprehend  that  it  was 
the  intention  that  he  should  collate  in  all  oases, 
and  if  so,  we  think  it  proper  to  alter  the  instruc- 
tions to  the  Governor,  and  direct  him  to  present 
to  the  Bishop  for  institution. 

Christopher  Robinson. 

J.  S.  Copley. 

Charles  Wbthbrell. 
July  16,  1825. 


APPENDIX  E.(a) 


The  following  are  the  chief  authorities 
as  to  the  right  of  reply  possessed  by  the 
Law  Officers  of  the  Crown  or  counsel  re- 
presenting them : — 

B,  against  Williams  (1797),  26  St.  Tr.  661, 
696  (right  exercised  by  Brskine);  R,  against 
Sheridan  (1811),  81  St.  Tr.  709.  B,  against 
Marsden  (1829),  M.  &  M.  489.  «  Whenever 
the  King's  counsel  appears  officially  he  is  entitled 
to  reply."  Tenterden,  C.  J.  See  also  R,  against 
Bell,  M.  &  M.  440. 

Fifth  resolution  adopted  at  a  meeting  of 
twelve  of  the  Judges  (1887),  7  C.  &  P.  676, 

(a)  See  above,  p.  560. 


677: — ''In  cases  of  public  prosecutions  for 
felony,  instituted  by  the  Crown,  the  law  officers 
of  the  Crown,  and  those  who  represent  them, 
are,  in  strictness,  entitled  to  the  reply,  although 
no  evidence  is  produced  on  the  part  of  the 
prisoner,"  p.  677. 

B.  against  Gardner  (1845),  1  C.  &  K.  628. 
<*  If  this  is  a  prosecution  hy  the  Attorney 
Greneral,  those  who  represent  him,  though  not 
usually  counsel  for  the  Crown,  have  the  n^ht  to 
reply  as  in  the  Mint  cases  at  the  Old  Bailey." 
Pollock,  C.B. 

Beg.  against  Christie  (1858),  7  Cox,  C.C. 
506.  (Bight  of  Attomey-Greneral  of  County 
Palatine    to    reply   denied    by   Martin,    B.) 
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Beg.  against  Esdaile  (1858),  1  F.  fit  F.  237. 
(Right  cxcercised  by  Athcrton  for  the  Crown 
without  objection.) 

Reg.  against  Becktcith  (1858),  7  CJox,  C.C. 
505.  (Right  of  reply  in  case  of  prosecution 
iDBtituted  at  the  instance  of  the  Poor  Law  Board 
denied  by  Byles,  J.). 

Jieg.  against  Taylor  (1858),  1  F.  fit  F.  535. 
(Right  of  reply  denied  by  Byles,  J.,  in  a  Mint 
prosecution.) 

Jieg.  against  McCubrey,  Sessions  Papers, 
C.C.  1 868-69,  p.  540.  Conspiracy  to  steal  goods 
at  Royal  Arsenal  at  Woolwich.  "  Metcalfe  as 
representing  the  Attorney  General  claimed  the 
right  of  reply.  But  Mr.  Justice  Brett  held 
that  the  privilege  was  confined  to  the  Attorney 
and  Solicitor  General  in  person.** 

Ii<^g.  against  Waters^  Sessions  Papers,  C.C. 
1869-70,  p.  565.  Prosecution  for  murder.  Ser- 
jeant Hallantine  claimed  the  right  of  reply.  Lord 
Chief  Baron  Kelly  :  "  I  think,  in  principle,  I 
cannot  resist  the  claim  of  right  on  the  part  of 
the  Crown  to  reply,  if  the  learned  counsel  think 
fit  to  do  so.  The  true  ground  is  this,  that 
the  Crown  by  its  prerogative  from  time  im- 
memorial has  claimed  the  right,  and  whether 
the  Attorney  General  appears  in  person,  or  by 
reason  of  accident  or  other  cause,  does  not 
appear,  and  is  personally  represented  by  some 
other  gentleman  (whether  the  Solicitor  General, 
a  Queen's  counsel,  or  sergeant,  or  an  ordinary 
barrister,  is  utterly  immaterial),  the  Crown  does 
possess  the  right,  and  the  counsel  is  entitled  to 
exercise  it  if  he  thinks  fit.  No  judge  who  has 
ever  filled  the  oflSce  of  Attorney  Greneral  has 
ever  doubted  it ;  having  had  occasion  to  look 
into  precedents,  and  to  consider  the  principles 
upon  which  the  right  really  rests,  no  one  who 
has  for  any  length  of  time  filled  either  of  the 
chief  law  offices  of  the  Crown  has  ever  enter- 
tained a  doubt  upon  it.'* 

Beg.  against  Dixhlanc^  Sessions  Papers,  C.C. 
1871-72,  p.  124.  Murder.  Question  whether 
28  Vict.  c.  18.  took  away  the  right  of  reply. 
Baron  Channell  :  "  It  appears  to  me  that  the 
Attorney  General's  right  to  reply  is  in  the 
nature  of  a  prerogative  right ;  it  is  a  right  on 
the  part  of  the  Crown,  exercised  by  the  officer 
of  the  Crown,  the  Attorney  General,  and  I  do 
not  see  that  that  prerogative  is  taken  away  at 
all  by  this  Act  of  Parliament.** 

Beg.  against  Wood  and  others.  Sessions 
Papers,  C.C.  1877-78,  p.  261.  Right  of  reply 
claimed  by  Gorst  in  a  prosecution  lor  obtaining 
money  by  false  pretences.  Mr.  Justice  Haw- 
kins (after  the  cases  had  been  brought  to 
his  attention)  :  "In  my  opinion  Mr.  Gorst 
is  entitled  to  a  general  reply.  The  right  pf 
reply  is,  in  my  judgment.  Tested  in  the  At- 
torney General  by  reason  of  his  representing 
the  Crown  in  all  cases  which  are  really  pro- 


secuted at  the  suit  of  the  C^wn;  by  vhich 
I  'mean  not  ordinary  proeecutions  wfaieh  m 
not  prosecuted  at  the  suit  of  Uie  Crown,  al- 
though the  Qaeen's  name  appean  aoai- 
nally  as  the  prosecutor,  but  prosecotioiis  on 
behalf  of  the  coontry  at  the  instigaticMi  nd 
direction  of  the  JLaw  Ofiio^*8  of  the  (>ovd,  ud 
which  may,  for  this  purpose,  be  termed  Stite 
prosecutions.  Wherever  a  etiae  is  really  jmm^ 
cuted  in  that  sense,  I  think  the  Crown  hai  tk 
prerogative  right  of  reply,  and  if  the  Atton^ 
General,  whose  duty  it  is  to  condoct  sodi  i 
prosecution  appears  in  person  to  oondoct  it,  k 
has  the  prerogative  right,  not  because  •£  soffe 
personal  privilege  attached  to  himself  but 
because  he  is  the  representative  of  the  Ctowb, 
exercising  the  prerogative  of  the  Crown.  For 
tliia  reason  it  is  that  the  Solicitor  Geoeral,  in  the 
absence  of  the  Attorney  Groieral,  and  i«p«- 
senting  him,  has  always  been  allowed  the  8^ 
right,  and  not  because  of  a  personal  pn?ileg« 
attached  to  his  office,  and  for  the  same  reMcnl 
am  of  opinion  that  any  Queen's  counsel  or 
ordinary  barrister  appearing  as  the  repre«nl»- 
tive  of  the  Attorney  General  in  snch  V^^f^ 
tions  as  I  have  referred  to,  is  entitled,  on 
behalf  of  the  Crown,  to  the  same  priniege  of 
reply.** 

Beg.  against  Moriggia  (1878).  Sessioos 
Papers,  1877-78,  p.  852.  Bankruptcy  pr^ 
secution  instituted  by  the  Treasury ;  right  m 
reply  claimed  by  TickeU.  **  The  Conrt,  hnjWg 
looked  through  the  cases,  considered  thit  U^ 
were  all  in  favour  of  the  right  claimed  cng» 
one,  in  which  Mr.  Justice  Brett  had  held  t^r 
the  right  of  the  Attorney  Greneral  wss  P** 
sonal  to  himself.  In  the  present  case,  the  pro- 
secution being  instituted  by  a  public  dcpan- 
ment  of  Her  Majesty's  Government,  the  oounici 
for  the  prosecution  had  the  right  of  W. 
although  no  witnesses  were  called  wH 
defence.**  .  t. 

See  further  as  to  the  Attorney  Genciri  s  m 


Beg.,  11  CI.  &  F.  p.  185;  Beg.  against  Att^ 
bishop   of    Canterbury,   U    Q.B.  5'»^'«'^; 


against  Lords  of  the  Treasury,  16  H-^f* ' 
"  When  we  hear  any  counsel,  I  take  it  to  o^ 
right  of  the  Court  to  say,  after  the  «o^*tS 
concluded,  whether  the  case  ought  to  be  t>B»^ 
upon  the  other  side.  The  rule  of  P'^^J^mTtft 
reference  to  the  public  convenience,  and  » 
in  some  degree  depend  on  our  view  of  *^®^g 
of  the  question.  The  course  o(  P^*'^'*^* 
before  a  jury  may  admit  of  «  different  «»»^ 
ation ;  but  we  have  a  control  over  *^  *j^^ 
ceedings  in  this  Court,  and  we  have  r^^^ 
right  to  prescribe  the  course  whiel^  m  ^^ 
convenient  for  the  occasion.*'  Jebb's  tepw* 
Beg,  against  Archbishop  of  Canterbuft/,  «^ 
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Joint  opinion  of  the  Attorney  and  So- 
licitor General,  Sir  James  Scarlett  and 
Sir  N,  G,  Tindalf  on  the  power  of  the 
Crown  to  create  the  office  of  Master  of 
the  Rolls  in  Canada,  1827. 

"  To  the  Right  Hon.  William  Huskisson,  &c. 

"Sib, 

"  Wb  have  had  the  hoDour  of  receiving 
from  Lord  Goderich  a  copy  of  the  commission 
under  the  Great  Seal  appointing  the  Earl  of 
Dalhousie  Governor  of  the  provinces  of  Upper 
and  Lower  Canada,  the  draft  of  a  proposed 
patent  for  the  appointment  of  a  Master  of  the 
Rolls  in  the  province  of  Upper  Canada,  and  a 
copy  of  the  patent  of  Master  of  the  Rolls  in 
England,  accompanied  hy  a  letter  from  his 
Loniship,  in  which,  after  pointing  out  to  our 
attention  that  Ihe  law  of  England  has  heen 
generally  adopted  in  Upper  Canada,  that  the 
custody  of  the  seal  entrusted  to  a  colonial 
Governor  has  already  been  considered  to  invest 
him  with  the  office  of  Chancellor,  but  that  the 
Governors  of  Upper  Canada  have  always  de- 
clined assuming  the  judicial  functions  of  Chan- 
cellor ;  that  the  want  of  a  court  authorised  to 
enforce  the  execution  of  trusts,  and  to  protect 
the  property  of  infants,  haH  been  productive  of 
great  inconvenience,  of  which  representations 
have  heen  made  to  his  Majesty's  Government, 
although  no  attempt  has  been  made  to  institute 
a  court  of  equitable  jurisdiction  by  any  statute 
of  the  Governor,  Council,  and  Assembly,  for 
supplying  which  defect  it  had  been  suggested ; 
that  the  most  appropriate  remedy  would  be  the 
erection  of  the  office  of  Master  of  the  Rolls, 
His  Lordship  desires  us  to  take  the  proposed 
^:aft  of  a  patent  into  our  consideration,  and  to 
report  for  his  Majesty's  information  whether  his 
Majesty  can,  by  letters  patent  under  the  Great 
Seal,  or  in  any  other  manner,  lawfully  create 
the  Master  of  the  Rolls  in  Upper  Canada,  and 
whether  such  letters  patent  could  properly  be 
passed  in  the  form  suggested,  and  to  make  such 
alterations  in  the  draft  as  may  appear  to  us  to 
be  necessary. 

**  In  compliance  with  his  Lordship's  desire,  we 
have  duly  considered  the  several  matters  re- 
ferred to  us,  and  have  now  the  honour  to  report, 
for  his  Majesty's  Information,  that  the  result  of 
our  investigation  leaves  us  in  considerable 
doubt,  wheUier  his  Majestly  lawfully  can,  by 


(a)  See  above,  pp.  841,  998. 


letters  patent  under  the  Gre^it  Seal,  or  in  any 
other  manner  without  the  intervention  of  Par- 
liament, or  of  the  local  Legislature,  create  any 
new  judge  in  equity,  by  whatsoever  name  he 
may  be  called,  in  Upper  Canada ;  that  the  office 
of  Master  of  the  Rolls  in  England  is  a  very 
ancient  office,  deriving  its  authority  and  juris- 
diction from  usage,  and  the  various  relations  by 
which  that  office  is  connected  with  the  general 
establishment  of  the  courts  both  of  equity  and 
common  law ;  that  the  same  office  and  the  same 
relations,  much  less  the  same  fees  and  emolu- 
ments, could  not  be  transferred  to  Canada  by 
the  mere  creation  of  an  office  of  that  name, 
which  would,  nevertheless,  be  there  a  new 
office,  the  functions  of  which  ought  to  be  speci- 
fied in  the  law  which  authorised,  or  in  the 
patent  which  created  it.  And  we  therefore 
humbly  submit  that,  in  order  to  prevent  any 
misconception  of  the  authority  and  jurisdiction 
of  the  office,  by  reason  of  analogies  drawn  from 
the  name,  it  would  be  more  expedient,  if  con- 
sistent with  His  Majesty's  pleasure,  that  the  in- 
tended equity  judge  should  be  called  Vice- 
Chancellor  to  the  Governor,  and  made  his 
deputy  for  the  desired  purpose  to  which  it  is 
supposed  the  Governor's  authority  may  be  use- 
fully employed  in  a  court  of  equity.  But  in 
order  to  prevent  doubts  on  the  subject  we 
would  recommend  this  to  be  done  by  the  aid  of 
Parliament  or  of  the  local  Legislature. 

"  We,  therefore,  beg  permission  to  return  the 
draft  of  the  proposed  patent,  and  to  defer  any 
alterations  it  may  require,  until  his  Majesty's 
pleasure  be  further  known  to  us. 

"  We  take  the  liberty  of  submitting  further  to 
your  consideration,  as  connected  with  this  sub- 
ject, whether  with  a  view  to  avoid  the  clashing 
of  jurisdictions  and  the  dissensions  which  may 
possibly  arise  upon  the  new  establishment  of 
district  courts  of  equal  power,  but  proceeding 
by  different  rules,  it  might  not  be  expedient, 
instead  of  creating  a  distinct  court  of  equity,  to 
add  to  the  judges  who  constitute  the  present 
common  law  court  in  that  province  the  proposed 
equity  lawyer  in  the  character  of  a  puisne  judge, 
and  to  give  to  the  court  so  constituted,  by  the 
authority  of  Parliament  or  of  the  local  Legisla- 
ture, so  much  of  an  equitable  jurisdiction  as 
upon  dae  consideration  may  be  thought  neces- 
sai^  or  useful  to  the  province,  to  be  exercised 
as  m  the  Court  of  Exchequer  in  England,  in  the 
same  tribunal,  and  by  thq  same  judges  who 
administer  the  common  law. 

J.  SOABLBTT. 

September  25, 1827.  N.  C.  Tindal." 
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APPENDIX  G,{a) 


Special  Commissions   por  the  Trial   op  Ikcexdiaaebs  and  Machine  BREA£EEs.(a) 


Charge  of  Mr.  Justice  Parke(?>)  to  the 
grand  jury  of  the  county  of  Wilts  at  the 
opening  of  the  special  commission  at  Salis- 
bury on  Saturday,  Ist  January  1831. 

llaving  referred  to  the  issue  of  a  special 
commission,  the  learned  judge  said: 

"  We  have  seen  that  a  spirit  of  insubordina- 
tion and  tumult  has  prevailed  in  many  parts  of 
the  kinjrdom,  to  an  extent  perhaps  without  pa- 
rallel within  the  memory  of  any  person  who  hears 
me.  It  has  displayed  itself,  in  numerous  in- 
stances, in  open  acts  of  violence  and  outrage 
against  property  and  persons,  by  great  assem- 
blages of  people,  in  a  state  nearly  amounting  to 
open  rebellion  ;  in  others,  large  quantities  of 
agrieultunil  produce  have  been  secretly  con- 
sumed by  fire,  originating  either  in  a  malignant 
spirit  against  individuals  or  in  general  hostility 
to  the  higher  classes  of  society.  The  magis- 
trates have  in  some  places  been  insulted,  and  their 
personal  safety  endangered  ;  robberies  have  been 
openly  eommitte<l  by  tumultuous  bodies  of  the 
working  classes  ;  and  the  result  of  these  wicked 
proceedings  has  been  that  the  peaceable  and 
well  disposed  in  those  places  where  these  dis- 
orders have  prevailed  have  suffered  great  losses; 
and  an  unusual  degree  of  anxiety  and  alarm  has 
taken  possession  of  men's  minds,  even  in  those 
parts  of  the  kingdom  wliich  have  been  exempt 
from  more  immediate  mischief.  It  is  said  that 
these  disturbances  have  been  occasioned  by  the 
distress  of  the  times,  which  presses  upon  many 
in  the  inferior  orders  of  society.  In  part  no 
doubt  they  have  been.  Poverty  and  want  it 
appears  to  have  been  impossible  altogether  to 
exclude  from  the  most  prosperous  communities 
>vith  which  we  are  acquainted  ;  in  ours  one  of 
the  richest  and  most  industrious,  though  the 
sources  of  public  and  private  charity  are  more 
abundant  than  in  other  nations,  and  the  law,  in 
this  respect  alone  of  all  others,  has  provided  a 
very  large,  but  unhappily  an  insufficient,  fund 
for  the  support  of  the  indigent  and  necessitous, 
the  evil  of  penury  extensively  prevails ;  and 
perhaps  it  has  been  enhanced  by  the  improper 
administration  of  that  law  which  was  intended 
for  its  extinction,  and  which,  together  with  the 
difference  in  the  payment  of  wages  to  single 
men  and  those  \^nth  families,  has  been  converted 
into  a  power  of  mischief  by  the  encouragement 
of  early  and  improvident  marriages. 

I  have  said  that  these  disorders  are,  in  part, 
to  be  attributed  to  the  distress  of  some  portion 
of  the  lower  orders;  and  I  have  so  said  be- 
cause it  is  too  apparent,  from  what  we  have  seen 
jn  executing  our  duty  in  another  place,  that  the 
spirit  has  not  been  confined  to  those  who  are 
distressed  ;    but  a  great  many  persons    have 

(a)  See  above,  p.  71*7. 

(6)  Afterwards  Lord  Wensleydale. 


engaged  in  the  commission  of  these  acts  (rfom- 
rage  and  disorder,  in  the  adjooming  coontr, 
whose  wages  were  such  as  to  place  them  fir 
above  the  reach  of  want,  and  who,  from  the  na- 
ture of  their  occupations,  coald  have  no  ap- 
posed interest  (for  none  can  havea  real  interest) 
in  accomplishing  the  principal  objects  of  thar 
criminal  proceedings.  Blacksmiths,  carpentm, 
artixans,  men  who  were  in  a  somewhat  enperiff 
condition  of  life,  and  occupiers  of  land,  have  ben 
the  foremost  in  the  destruction  of  threshing  d»- 
chines,  and  in  the  violent  and  frequently  ^ 
nious  acts  which  the  mob,  in  the  pursuit  of  tbt 
purpose,  have  so  often  conunitted. 

Though    distress,   therefore,  may  have  had 
some  share  in  producing  these  calamities,  I  rar 
that  persons  have  not   been  wanting  who,  f^ 
the  worst  purposes,  have  availed  AemjelTes « 
its  existence,  and  exaggeiuted  its  scventr,  to 
promote  general  discontent  and  dissatisfactioD, 
and  endeavoured,  by  the  most  mischieTOUs  and 
inflammatory  arts,  to  destroy  that  bond  of  "»«j^ 
interest  and  goodwill  which  ought,  for  ^^^ 
piness  of  all,  to   unite   the  higher  ^J^^ 
classes   of  the  community,  and  with  "»®  *^ 
of  which   liberty  and   property  have  so  m 
flourished  in  this  country,  and  to  8^™"J*f^^ 
ignorant  to  excesses,  which  must,  in  the  eno, 
be  more  ruinous  to  themselves  than  those  ag^ 
whom  they  have  been  excited-    I  would  otea^' 
also,  that  there  is  some  reason  to  think,  mm 
the  experience  which  we  have  had  m  wM>^ 
county  where  agricultural  laboorers  "»^®  r^ 
guilty  of  great  outrages,  that  the  ^»™^  ^ 
selves  have,  in  some  instances,  exated  tn_ 
misguided  persons  with  a  view  of  ^^**"°^l2 
means  of  the  terror  which  a  riotous  «»?J^ 
inspires,  a  reduction  of  rents  and  tithes ;  ^*"*^ 
their  own  interested  purposes,  enconragiDf  »^ 
over  whom  they  should  have  exercised  t^^ 
and  control  of  masters  or  superiors  ^^^^ 
which,  in  some  instances,  have  exposed 
to  the  dreadful  perils  of  the  law.    Such  conau^ 
when  discovered,  ought  not  to  be  passed  over  in^ 
impunity  ;  and  if  there  are  any  P®^^°l,^ne!8 
county  who  have  been  guilty  of  such  °*J®^ 
and  criminality,  they  ought  to  learn  "^V^ 


are,  at  all  events,  punishable  fbr  a  mi^*^--  ^ 
by  means  of  an  indictment  for  a  o^'^^P^^^^Lq^ 
Uable  as  principal  felons  if  they  take  *^^ 
active  part ;  an  event  which  has  actually  oocun*" 
in  one  of  the  recent  trials  at  Winche8ter.(fll  ^ 
Gentlemen,  it  is  under  the  <^^^^^^i,eeD 
which  I  have  referred  that  his  Uaiesiy  ^J^ 
pleased  to  anticipate  the  period  for  ^^f^Z^ 
of  the  ordinary  criminal  judicatore  of  ^t^^ 
in  this  and  other  places ;  and,  whatever  4^^^!^ 
of  opinion  there  may  be  as  to  the  origin  oi 
prevalent  spirit  of  mischi^,  or  as  to  the  in  ^ 
of  removing  some  of  its  causes,  which  the^o^ 

(a)  See  above,  p.  797. 
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of  indiyidaals  or  the  wisdom  of  Parliament  may 
provide,  all  must  agree  that  the  great  present 
remedy  is  to  be  found  in  the  law  of  the  land. 
The  state  of  disorder  in  which  the  country  has 
been  placed  is  one  which  no  civilised  nation 
which  boasts  the  form  of  a  government  can 
long  tolerate ;  and  we,  who  have  a  wise  system 
of  laws,  matured  and  improved  by  long  ex- 
perience, must  take  care  that  they  are  respected 
and  obeyed. 

It  is  for  the  purpose  of  performing  our  re- 
spective duties,  in  administering  these  laws,  that 
we  are  met  in  this  place.  You,  gentlemen,  will 
proceed,  I  am  sure,  in  the  same  manner  as  if 
you  were  assembled  at  the  ordinary  periods  of 
the  year  to  discharge  the  functions  of  the  grand 
inquest  of  this  county.  You  will  forget,  whilst 
you  are  acting  in  that  character,  everything 
that  has  passed  and  is  passing  out  of  doors. 
You  will  consider  each  case,  which  is  laid  before 
yon  for  preliminary  inquiry,  with  calmness  and 
deliberation,  notwithstanding  the  anxiety  and 
alarm  that  may  prevail  elsewhere.  You  will 
look  to  the  evidence  and  the  evidence  only,  and 
decide  according  to  the  best  of  your  judgment, 
without  prejudice,  without  favour,  and  without 
fear. 

In  discharging  my  share  of  the  duties  that 
belong  to  us  on  this  occasion,  I  know  not  that 
I  can  perform  it  more  usefully  than  by  stating 
to  you  publicly,  more  for  the  information  of 
others  than  yourselves,  what  the  law  of  the 
realm  is  with  reference  to  those  crimes  which 
have  been  of  such  frequent  occurrence  in  this 
and  in  the  neighbouring  counties.  Many  of 
those  misguided  persons,  who  have  committed 
some  of  &e  outrages  which  have  taken  place, 
though  they  must  have  known  that  they  were 
guilty  of  great  offences  against  the  peace  and 
welfare  of  society,  and  of  great  violations  of 
the  law,  have,  perhaps,  not  exactly  known  ihe 
dreadful  state  of  responsibility  which  they  in- 
curred. It  is  fit  that  the  nature  of  these  crimes, 
and  the  penalties  which  the  law  aunexes  to 
them,  should  be  as  clearly  explained  and  as 
generally  understood  as  possible.  Of  these  the 
crime  of  arson  is  one  of  the  worst ;  it  is  of  the 
deepest  moral  dye;  an  offence  against  society 
of  ihe  greatest  magm'tude,  easy  of  perpetration, 
difficult  of  detection,  most  alarming  and  destruc- 
tive in  its  effects,  and  justly  punished  by  the 
loss  of  life.  At  Common  Law  the  malicious  and 
voluntarily  burning  of  the  dwelling-house  of 
another,  or  of  a  £im  with  com  in  it,  was  a 
felony ;  and  certain  ancient  statutes  made  this 
offence,  and  that  of  burning  ricks  or  stacks  of 
com,  grain,  and  hay  in  the  night,  or  in  par- 
ticular counties,  pumshable  with  death(a)  ;  and 
now,  by  a  statute  of  the  7th  and  8th  years  of 
his  late  Majesty's  reign,(&)  which  re-enacts  a 
similar  provision  of  the  9th  Geo.  I.,  the  law  on 
this  subject  is  simply  and  dearly  defined. 

The    2nd    section    constitutes    it    a    capital 
offence^ — 

'*imlawfhlly  and  maliciously  to  set  fire  to  any 
church  or  chapel,  or  to  any  chapel  for  the  re- 

(d)  1  Hale,  P.C,  566. 

(&)  7  &  8  Geo.  4.  c.  30.    See  now  24  &  25 
Vict.  c.  97.  s.  1. 
o    55360. 


ligious  worship  of  dissenters  duly  registered  or 
recorded,  or  to  any  house,  stable,  coach-house, 
out-house,  warehouse,  office,  shop,  mill,  malt- 
hoQse,  hop-oast,  bam,  or  granary,  or  to  any 
building  or  erection  used  in  carrying  on  any 
trade  or  manufacture  or  any  branch  thereof, 
whether  the  same,  or  any  of  them  respectively, 
shall  be  in  the  possession  of  the  offender,  or  in 
the  possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person.'* 

£The  leamed  judge  referred  also  to  the  1 7tb  and 
25th  section.]  The  law  therefore  is  distinct  and 
clear  that  the  offence  of  burning  bams  and  stacks 
and  other  property,  which  I  Imve  mentioned,  is 
punishable  by  death,  and  whatever  time  of  the 
night  or  day  it  is  committed,  and  that  it  is 
equally  so,  whether  it  arises  from  mere  malice, 
that  is,  a  wicked  disposition,  or  from  a  hostile 
feeling  against  a  particular  individual.  None 
can  doubt  the  wisdom  of  this  severe  law,  and  its 
execution,  when  the  guilty  shall  be  detected  and 
convicted,  will  deter  others  from  the  commis- 
sion of  so  dreadful  an  offence;  and  though 
there  are  many  incendiaries  whose  atrocious 
acts  are  at  present  involved  in  mystery  and 
obscurity,  I  trust  that  the  time  will  arrive  ere 
long,  as  it  generally  does  in  crime,  when  their 
guilt  will  be  revealed  and  punished. 

The  same  Act  of  Parliament,  which  I  have 
referred  to,  the  7th  &  8th  G^o.  4.  c.  80.,  con- 
tains the  statutory  provisions  against  riots  of  a 
particular  character  and  description.  But,  by 
the  Common  Law,  all  unlawful  assemblies  by 
great  numbers  of  people,  with  such  circum- 
stances of  terror  as  are  calculated  to  excite 
alarm,  and  to  endanger  the  public  peace,  are 
prohibited,  and  wisely  prohibited,  even  though 
they  proceed  to  no  act  of  destroction  or  injury 
of  persons  or  property,  (a)  Such  assemblies  are 
most  dangerous,  and  acquire  additional  strength 
the  longer  they  continue  together ;  their  numbers 
increase,  their  passions  are  inflamed ;  they  grow 
bolder  as  they  proceed,  and  the  example  of  the 
more  ardent  and  daring  gives  the  rule  of  con- 
duct to  the  rest;  and,  when  once  they  have 
violated  the  law,  they  are  easily  led  on  to  acts 
of  further  aggression,  and  at  last  betrayed  into 
the  commission  of  the  most  atrocious  crimes 
None,  therefore,  can  join  such  assemblies  with- 
out incurring  the  risk  of  some  punishment  for 
that  simple  act ;  and  they  incur  the  greater  by 
being  hurried  on  by  the  contagion  of  example 
to  the  perpetration  of  the  worst  offences.  £The 
leamed  judge  referred  to  the  sections  of  the  sta- 
tute for  the  protection  of  houses  and  property.] 
By  these  enactments  the  Legislature  has  en- 
deavoured to  protect  machinery  of  almost  all 
descriptions  from  the  attacks  of  violent  and 
ungovernable  mobs,  or  of  ignorant  and  mis- 
gmded  individuals.  The  wisdom  of  these  laws 
none  can  doubt ;  the  use  of  machinery  is  one  of 
the  grt-at  sources  of  our  natural  wealth  and 
prosperity ;  and,  whilst  it  is  highly  beneficial  to 
the  community  to  which  we  belong,  it  is  far 
from  being  injurious  even  to  those  mdividuals 
v/ith  whose  employment  it  may  at  first  sight 
seem  to  interfere ;  the  cheapness  of  production, 


(a)  See  above,  1  St.  Tr.  N.S.  434. 
K  K 
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which  i8  caused  by  machines,  increases  the  de- 
naiid  for  manufactured  articles,  and  that 
iiKTcased  demand  cau>e.s  u  further  deuiand  for 
labour ;  and  for  evidenee  of  the  truth  of  this 
]).(>position,  we  have  onlv  to  refer  to  the  preat 
niannfaclurinj;  districts  of  tins  kingtloni,  in 
v.liieh,  ilurinu'  the  ]»re>ent  century,  the  iniprove- 
n:  Mits  in  niaeliinery  alnio>t  exceed  belief,  and 
yet  the  means  of  iMni>loynient  and  the  number 
oV  the  emi'lo^ed  liave  in  the  same  di.stricts 
almost  kept  paet-  with  those  improvements. 
Tile  threshiii<x  maeiiine  increases  the  produce  of 
the  sheaves,  ami  <liminishcs  the  expense  of  pro- 
«l'iction  of  that  ni<»re  iniportant  necessary  of 
iile,  bread  com.  "I'he  ni<:uments  n;;auist  its  nse 
would  ai>ply  a>  will,  and  luive  actually,  by  some 
uninformed  person,  lK»'n  ap|.lie<l  to  the  use  of 
the  scythe  ;  lluy  would  a.'  well  apply  to  the 
u>e  of  any  itti.er  impl-  mcnt  by  which  inanual 
labour  1.*  shoittiud  or  icii-Uii'd  m<»re  cfTcctive. 
iVnd  if  the  labouur  in  aL'iiiulture  could  be 
::l!owcd  to  put  «lnwn  ihe^e  machines,  how  could 
the  vanu*  priviUue  be  ntu-ed  to  the  artisan? 
And  thus  clothes  and  evtiy  other  necessary  of 
life  would  become  dealer;  and  if  all  were  to 
exercise  these  supposed  ri^dits,  and  all  machinery 
were  destroyed,  the  labouring  classes  of  tlie 
country  would  be  th«'  tiist  to  suflVr  the  most 
dreadful  dihtre«<s,  and  the  whole  community 
would  sink  into  the  l<»\\»>t  state  of  civilisation. 

But  though  these  are  undoubted  truths,  the 
less  instructed  part  t»f  the  people  is  bliud  to 
them ;  and,  as  this  most  valuable  property  is 
exposed  to  great  ri>k  from  their  ignonuice  and 
their  passions,  its  safety  is  to  be  found  in  that 
protection  which  the  law  has  provided^  and 
which  it  must  ^'ive  to  machinery,  as  wrll  as  every 
other  species  of  property.  If  that  law  censes  to 
he  administered  wiilidue  firmness,  and  men  look 
to  it  in  vain  for  the  Eecurity  of  their  rights, 
our  wealth  »nd  power  will  soon  be  at  an  etid, 
and  our  capital  and  industry  would  be  transferred 
to  some  more  peaceful  country,  where  lav.  s  are 
more  respected  or  better  enforced. 

[The  7  cSc  8  Geo.  4.  left  in  full  force  the 
Kiot  Act,  1  Geo.  1.  st.  2.  c.  5. ;  and  of  the  latter 
the  learne<l  judi^e  said  :] 

Many  persons  have  falien  into  the  eiror  of 
supposing  that,  because  the  law  allows  one  hour 
for  the  dispersion  of  a  mob  to  whom  the  pio- 
clamatiou  has  been  read  by  the  magistrate,  dur- 
ing that  period  the  civil  power  and  the  magis- 
trates are  disarmed,  and  the  Kiu<;'s  subjects  pre 
hound  to  remain  quiet  and  passive.  The  lan- 
guage of  the  Act  does  not  wan  ant  any  such 
construction  nor  could  such  have  been  the 
intention  of  the  Legislature.  The  civil  authori- 
ties are  left  in  posses-ion  of  all  the  powers  with 
which  the  law  had  previously  invested  them  ;  all 
peace  oflBcers  may  and  ought  to  do  all  that  in 
them  lies  towards  the  suppression  of  such  meet- 
ings, and  may  command  others  to  assist  them  ; 
and  by  the  Common  Law,  also,  any  private  per- 
son may  lawfully  endeavour  to  oppose  snch  dis- 
tmrbances  by  staying  the  persons  engaged  from 
executing  their  purpose,  and  by  stopping  others 
who  are  coming  to  join  them ;  and  all  persons, 
even  a  private  individual,  may  do  anything^ 
using  force  even  to  the  last  extremity',  to  pre- 
vent the  commission  oi felony,  [ 


[The  learned  judge  referred  to  the**ipc«« 
of  constitutional  force  "  provided  by  1  Geo.  4. 
1.  3 7. (a)  to  prevent  crimes  of  robbeiy  fiwn 
the  person,  is  a  crime  which  has  of  late 
been  very  prevalent  in  these  parts  of  the 
kingdom,"  sending  threatening  letters,  pan- 
ishable  by  4  Geo.  4.  c.  54.  s.  3,(6)  and 
9  Geo.  4.  c.  55.1(c)  I  have  now  stated  to 
you  all  the  provisions  of  the  common  and  sUtate 
law  w  hich  appear  to  me  to  be  applicable  to  tbr 
present  occasion.  I  believe  that  in  the  law  will 
be  found  ample  provision  for  the  repression  of 
all  offences,  and  the  security  of  the  peace  and 
^'ood  of  the  community,  if  its  powers  for  the 
prevention,  as  well  as  the  punishment,  of  cmac 
be  duly  executed  and  aided  by  the  example  and 
influence  of  the  better  classes.  But,  unless  the 
duties  of  those  who  are  invested  with  auUiontr 
by  their  offices,  or  derive  it  from  their  raiJt  and 
station,  be  firmly  and  vigorously  performed,  tk 
law  speaks  in  vain.  We  have  had  ocvjiaon  to 
know  that  in  some  parts  of  the  southern  districts 
of  England  even  magistrates  have  yielded  to  Uie 
first  appearance  of  danger  from  tumultuoos 
assemblages,  and,  bv  prematurely  coraplying 
with  their  demands,  have  taught  them  to  beliete 
that  everything  may  be  accomphshed  by  force- 
It  is  easy  to  see  that  such  examples  of  weaknea 
will  soon  be  followed  by  other  acts  o^.^'^f?^ 
and  still  greater  demai>.d?  ;  and  there  ™/^^'^" 
to  those  whose  bouud^n  duty  it  is  to  chedt  a 
course  so  danfijerous  to  the  community,  the  psu»* 
fnl  necessity  of  repressing  it  by  more  numerofc 
and  severe  examples.  On  the  the  other  Hmj. 
our  experience  of  what  has  occurred  in  *°  ' 
joining  county,  our  knowledge  of  what  has  taK 
place  in  this,  assures  us  how  much  ^^ 
accomplished  by  the  early  and  courageous  or 
f)osition  of  good  magistrates  to  violence  w 
outrage.'* 

Charge  of  Mr.  Justice  Park  to  the 
grand  jury  of  the  county  of  Berks,  w^a^ 
()I)cning  of  the  special  commission  at  B^' 
ing  on  Monday,  27th  December  1830-  -»•  • 
Justice  Park  said  : 

"  Distressing  as  it  is  to  hold  an  assiie  »t  sue 
a  season,  all  must  agree  in  the  wisdom  of  o^ 
ing  such  a  commission  for  many  reasons. 
acts  of  tumultuous  outrage,  violence,  and  rap 
have   been    so   daring,   the   tranquillity  **' 
peaceable  and  industrious   have  been  80  t 
fully    disturbed,    that    it    was    incumbent  o 
Government  to  endeavour  to  stem  the  ^"*^^ 

*'  Such  a  commission  will  produce  the  eff 
of  assuring  the  quiet  and  well  disposed  irm*  * 
tants  of  the  countiy  that,  however  difficult 
may  be  to  stop  the  first  beginnings  of  *^^|j 
law  does  not  slumber,  but  is  ever  re^y  *®  ^\ih^ 
forth  its  protecting  arm.  Probably  ^^^^^ 
of  blame  may  attach  to  persons  who  too  '•^'jj 
submitted  to  the  threats  and  intimidation  b«J^ 
out  by  these  lawless  and  wicked  men  so  •» 

(a)  Repealed  by  Statute  Law  Rev.  Act,  JSJJ- 
(6)  Repealed  by  Statute  Law  Rev.  Act,!^'^- 

See  24  &  25  Vict.  c.  100.  s.  16,  and  24  &  25  Vici- 

c.  97.  8.  50. 

(c)  Repealed  by  24  &  25  Vict.  c.  95.  »•  *• 
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be  induced,  by  apprehensions  of  dani^er,  to  raise 
wages,  and  to  dis^ntinue  the  use  or  machinery 
which  they  have  erected  for  the  purposes  of 
agriculture  and  manu&ctnre ;  and  it  is  also 
Sieged  that  in  some  places  ma^trates  have 
encouraged  persons  to  lay  aside  their  threshing 
machines,  and  to  comply  with  the  demands  of  the 
rioters.  Such  conduct  is  most  impolitic,  wher- 
eyer  it  has  taken  place.  I  do  not  know  that 
anything  of  the  sort  has  happened  amongst  the 
magistracy  of  this  county.  .  .  .  The  experience 
of  even  these  commotions  has  proved  the  absurdity 
of  such  conduct ;  for  I  have  heard  from  pretty 
authentic  report  that  wherever  these  rioters  and 
tomultuous  persons  have  been  resisted  cou- 
rageously by  a  few— and;  as  I  know  in  one 
instance,  even  by  a  single  individual — they  have 
dispersed,  and  tranquillity  has  been  the  conse- 
quence. Peace  obtamed  by  yielding  to  clamorous 
demands  cannot  be  a  lasting  peace.  £The 
learned  judge  explained  the  law  as  to  robbery 
with  violence  and  sending  threatening  letters, 
punishable  by  4  Geo.  4.  c.  54.]  With  respect 
to  the  terms  of  the  Act,  *  send  or  deliver,*  I  have 


to  inform  you  that  it  has  been  solemnly  de- 
cided by  all  the  judges  in  the  .case  of  Rex  v. 
Wagstaff,{a)  that  if  a  letter  of  tho  kind  in  ques- 
tion be  dropped  in  a  man's  way,  in  order  that  be 
may  pick  it  up,  or  for  the  purpose  of  its  reaching 
him,  that  is  a  sufficient  sending  under  the  Act. 
£  Having  explained  to  the  grand  jury  the  law  as 
to  the  destruction  of  threshing  machines,  and  as 
to  arson,  the  judge  said]  That  great  sufferings, 
privations,  and  much  distress  have  prevailed  for 
some  time  past-  upon  the  labouring  classes  of 
society,  no  man  living  in  this  countiy  can  deny. 
.  .  .  It  is  an  imprudent  and  base  slander  thrown 
out  by  propagators  of  doctrines  of  the  most 
dangerous  nature  to  the  Constitution  both  in  the 
Church  and  State,  for  the  disgraceful  purpose 
of  deluding  the  ignorant  and  driving  them  into 
the  vortex  of  their  own  iniquity,  that  the  upper 
ranks  of  society  care  little  for  the  wants  of  the 
poor.  I  deny  this  positively  upon  a  very  exten- 
sive knowledge  upon  subjects  of  this  nature." 


(a)  R.  &  R.,  398.    See  24  &  25  Vict.  c. 
s.  ?6,  and  Russell  on  Crimes,  3,  233n. 
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1824,  December  20.  Sir  J".  8. 
{Attorney  Oeneral)  and  Sir  0.  Weiherell 
(Solicitor  Oeneral)  to  Sir  Bohert  Peel  [Home 
Secretary), 

Sergeant's  Inn, 
'<SiB,  20th  Dec.  1824. 

Wb  have  had  the  honour  to  receive  your 
letter  of  the  3rd  instant  transmitting  to  us  a 
copy  of  a  despatch  which  you  had  received 
from  his  Excellency  the  lx>rd  Lieutenant  of 
Ireland,  forwarding  the  opinion  (of  which  you 
enclose  a  copy)  of  the  Law  Officers  of  the  Crown 
in  Ireland,  relative  to  the  application  of  the 
existing  laws  to-  the  proceedings  of  the  Roman 
Catholic  Association  in  Dublin;  and  that  you 
were  to  desire  that  we  would  take  the  matters 
therein  into  our  consideration,  and  report  to 
you  for  His  Mftjesty's  information  our  opinion 
on  the  several  points  mentioned  in  the  copy  of 
Mr.  Gk>ulbum*s  letter. 

In  compliance  with  your  request  we  have  the 
honour  to  report  for  the  information  of  His 
Majesty  that  we  are  of  opinion  that  the  meetings 
of  the  Association  are  not  unlawful  assemblies 
within  the  33  Geo.  3.  cap.  29.  The  Association 
does  not,  as  we  think,  either  in  fact  represent, 
or  assume,  or  exercise  a  right  or  authority  to 
represent,  any  number  or  description  of  the 
people  of  this  realm. 

2nd.  Our  opinion  is  the  same  with  respect  to 
the  committees.  We  think  that  they  have  not 
each  a  representative  character  as  to  bring  them 
within  the  aboTe-mentioned  Act,  33  Geo.  8.  cap. 
29. 


8rd.  We  think  that  the  election  and  appoint- 
ment of  a  London  agent  cannot  be  considered  as 
the  election  or  appointment  of  a  delegate  or 
representative  within  the  meaning  of  the  2nd 
section  of  the  Act. 

4th.  We  are  also  of  opinion  that  the  Associa- 
tion is  not  a  debating  society  within  the  intent 
and  meaning  of  60  Geo.  3.  cap.  6. 

5th  and  6th.  We  further  think  that  nothing 
has  hitherto  occurred  in  the  proceedings  of  the 
Association  which  could  justify  the  Lord  Lieu- 
tenant either  in  dispersing  or  preventing  its 
meetings,  or  which  could  enable  him  to  institute 
any  effectual  prosecution  against  those  who  are 
members  of  it 

We  have,  &c. 

j.  s.  coplbt. 

Chas.  Wbthbrbll.''(6) 


March  31, 1828. 
EobertPed. 


Lord  Anglesey  to  Sir 


"  We  hear  very  little  of  the  Catholic  Asso- 
ciation at  this  moment.  There  appears  to  be  a 
sort  of  calm,  not,  however,  I  fear,  much  to  be 
depended  upon."(^) 

April  12,  1828.  Lord  Anglesey  to  Sir 
Eobert  Peel 

**  The  time  is  arrived  when  it  becomes  neces- 
sary for  His  Majesty's  Government  to  determine 


(a)  See  above,  p.  630. 

(6)  State  Papers,  Dahlia  Cattle,  856. 

(c)  Peel's  Memoirs,  2,  84. 
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Upon  the  conrs,»  to  he  pursued  in  referenee  to 
the  Catholic  Association  of  this  kingdom. 
I  behi've  it  to  he  gt-nenilly  the  opinion  of  the 
he>t  hi>vvi'r>  tliat  a  Bill  so  framed  as  to  be 
certain  of  effoouially  crushing  the  evil  roust 
nfce»«>arily  trench  upon  the  right  of  assembling 
and  of  petitioning,  and  it  may  be  presumed  that 
stich  a  measure  would  be  vehemently  oppose<l, 
and  it  might  be  possibly  universally  reprobated 
in  Parliament.  .  .  Experience  has  shown 
that  the  Hill  now  about  to  expire  has  been  of 
no  avail.  ,  ,  It  nmst  not  be  disguised  that 
inconvenience  may  arise  from  allowing  the  law 
of  1825  to  expire,  and  that  not  merely  from  the 
possibly  increased  action  of  the  Association,  but 
from  the  possible  increased  action  of  the  Asso- 
ciation, but  from  also  another  part  in  the 
Stale.  The  meetings  and  the  processions  of  tbe 
Orangemen  have  certainly  been  suppressed  by 
the  present  Bill,  but  it  is  reasonable  to  conclude 
that  they  would  not  be  backward  in  resuming 
their  meetings  if  they  find  that  the  Catholic 
Association  was  in  active  operation." (a) 

1828,  April  12.  The  following  was  the 
opinion  of  the  Attorney  Grneral  for  Ireland 
{Joy)  on  the  legality  of  the  Catholic  Asso- 
ciation : — 

"  When  the  6th   George  4.,  chapter  4,  was  | 
in   prei)aration,  I   distinctly  declared    (as   Mr.  ' 
Goulbourn   will    recollect   it)    that   unless     the  I 
Act  was  framed  to  meet  what  I  suggested  was  | 
an  obvious  way  of  evading  it,  viz.,  by  calling 
distinct    and    repeated  aggregate   meetings   (ns  ' 
they  were   named),   it   would   not  answer   the  I 
purpose.     The   course   that  I  said   the   Koman  | 
Catholic   leaders  would   probably  adopt  would  i 
be  to  dissolve  the  ohl  Association,  and,  without  J 
forming  a  new  one,  to  summon  every  week  a  i 
distinct  aggreirate  or   other   meeting,  at   which 
there  would  be  as  much  sedition  spoken,  and  as  | 
much  violence  exhibited,  and  by  which  almost  i 
as  much  mischief  would  be  done,  as  if  the  old  ' 
association  had  continued.     Something  like  this  ! 
was  actually  done  ;  with  this  difference,  that  they  | 
formed   a   new   association.     The    course   they  ' 
adopted    was    this.     They   established    a  per-  ' 
manent  association,  which  professed  not  to  dis-  I 
cuss  the  question  of  Catholic  emancipation,  but  ! 
to  be  formed  for  the  purposes  of  education  and  I 
other  charitable  purposes  ;  and  they  every  week  j 
convened  what  they  called  a  *  separate  meeting,'  , 
which  professed  to  be  distinct  from  the  Associa-  | 
tion,  and  unconnected  with  it,  and  to  terminate  I 
on  the  day  on  which  it  met ;  and  at  this  meet-  I 
ing  all  the  sedition  and  all   the   virulence   of  i 
party  spirit  were  to  be  exhibited.  These  separate 
meetings,  they  contended,  were  not  affected  by  ' 
the  Act ;  w^hich  only  applied  to  *  societies  con-  i 
Btituted  *  for  the  purposes  in  the  Act  mentioned  ; 
and   only  declared   such    *  societies  *   unlawful 
assemblies ;  thus  having  recourse  to  the  evasion 
which  I  predicted.    And  in  fact,  when  the  Act 
is  accurately  considered,  it  affords  an  opening 
to  this  evasion,  for  though  it  makes  a  renewal 
of  meetings  by  the  society,  or  any  members 
thereof,  a  test  or  a  cause  of  illegality  in  the 


(a)  Peers  Memoirs,  2,  40. 


sonehf  whose  members  so  renew  th^  iiieetizig!^ 
'  and  conseqnenUy  makes  the  society  an  BBlawfal 
I  combination  and  confederacy ;  it  does  not  make 
I  the  individual    meetings    themselves   anlaw&l 
assemblies.    So  that  were  the  Catholic  Aasocb- 
tion  to  be  now  dissolved,  and  no  new  aasoeia- 
tian  formed,  there  is  nothing  in  the  Act  to  pie- 
vent  them  from  holding  a  separate  meeting — % 
,  distinct  individual  meeting  of  Catholics — every 
'  week,  such  meeting  terminatiDg  with  the  day  on 
^  which    it  was  convened.     Besides    this    door 
I  which  the  Act  left  open  to  evasion,  another 
I  mode  of  evading  it  was  not  only  practicable, 
but  was  even  suggested  by  the  Act  its^,  or 
'  rather  the  Act,  by  an  exception  or  saTii^  in  it» 
I  legalized  it ;  that  was  by  permitting  meetings  for 
fourteen  days. (a)     It  is  obvious  that  fonrleen 
I  days  are  not  necessary  for  the  porpose  of  pre- 
'  paring  a  petition  to  Pariiament.     The  BooMn 
I  Catholic  leaders  quickly  availed  themselTes  of 
j  this.    They  convened  *  fourteen  days'  meetings* 
I  and  it  was  amusing  to  read  the  notice  for  call- 
ing those  meetings,  which  always  ran  thus  :^- 
I  *  A  fourteen  days*  meeting  will  be  held  por- 
I  suant  to  Act  of  Parliament ' ;  as  if  the  Act  had 
enjoined  and  required  such  meetings.     WHien  I 
came  to  inquire  why  this  fourteen  days'  meeting 
was  permitted  I  was  told  it  was  difficult  to  get 
the  period  for  which  they  were  allowed  to  meet 
reduced  to  fourteen  days,  as  the  House  of  Com- 
mons was  for  extending  the  period  to  twenty- 
one  days,  and  that  the  permission  to   sit  for 
fourteen  days  was  a  compromise.    In  addition 
to  these  meetings  there  were  held  occasionally 
*  aggregate  meetings.* 

**  The  permanent  body  called  the  *  New  Catho- 
lic Association  *  they  thought  to  exempt  from 
the  operation  of  the  Act  by  virtue  of  the  saving 
in  the  eighth  section,  as  a  society  formed  for  a 
charitable  purpose;  professing  that  they  met 
for  the  purpose  of  education  of  the  poor,  and 
for  extending  relief  to  such  as  were  oppreved 
by  their  landlords.  Notwithstanding  all  their 
efforts  at  evasion,  they  contravened  the  Act  in 
many  particulars.  The  separate  meetings  were 
manifestly  in  point  of  fact  meetings  of  the 
Association.  The  very  pame  members  att^ided 
them,  and  the  requisition  by  which  they  were 
convened  was  always  signed  at  a  meeting  of  the 
Association  by  the  members  then  present.  Com- 
mittees, too,  were  constituted  to  have  permanent 
duration ;  the  rent  was  collected  and  paid  in  to 
the  Association;  causes  were  defended  and 
prosecuted  out  of  the  rent.  No  doubt,  there- 
fore, existed  that  the  Association  was  an  unlaw- 
ful assembly.  Its  suppression  was  a  qaestlon 
of  expediency,  which  it  is  not  my  province  to 
enter  into.  In  some  respects  the  Association 
has  latterly  gone  greater  lengths  than  before. 
The  collection  of  the  rent  is  reduced  to  a  system. 
Churchwardens,  as  they  are  called,  are  ap- 
pointed in  each  parish  by  the  direction  of  the 
Association,  whose  business  it  is  to  collect  at  the 
chapels  (now  called  churches)  the  rent,  and  to 
remit  it  to  the  association.  They  also  make  a 
report  upon  the  state  of  the  parish— whether 


(a)  0'ConneU*s  Correspondence,  1,  IW,  VV6\ 
Plunket*B  Life,  2,  208. 
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there  is  any  persecution  carried  on  by  the  land- 
lords against  their  tenants,  and  also  how  many 
persons  have  been  oonverted  to  the  'ancient 
faith '  ?  I  have  also  been  informed  that  it  is 
their  business  to  read  to  the  people  the  inflam- 
matonr  speeches  of  the  members  of  the  Associa- 
tion,  m  order  to  keep  up  a  proper  d^^ree  of 
zeal  in  the  cause,  and  to  increase  in  them  that 
attachment  to  British  connection,  that  love  of 
order,  that  respect  for  and  amenability  to  the 
law,  for  which  the  lower  classes  are  so  dis- 
tinguished. This,  however,  I  have  only  ex 
relaiione.  In  addition  to  the  appointment 
of  churchwardens,  they  have  attempted  their 
long-threatened  simultaneous  meetings  of  pa- 
rishes; and  though  this  measure  failed  of 
producing  a  great  effect,  and  caused  a  con- 
siderable degree  of  disappointment  to  those 
who  originated  it,  yet  it  is  impossible  not  to 
concur  with  Mr.  Sheil  that  they  thereby  fur- 
nished a  fatal  precedent  of  a  people  'gathered 
into  a  solid  and  perilous  confederacy.'  With 
respect  to  the  application  of  the  Catholic  rent, 
that  is  (except  in  cases  where  it  is  applied  to 
relieve  tenants  from  the  distresses  of  their  land- 
lords) veiled  in  secrecy.  To  give  their  pro- 
ceedings with  respect  to  it  the  appearance  of 
charity,  many  contributors  paid  it  in  '  for  the 
relief  of  the  forty-shilling  freeholders;'  Mr. 
O'Connell  pays  his  contribution  in  '  for  all  pur- 
poses allowable  by  law.'  But  there  is  no  doubt 
that  they  have  contravened  the  Act  in  this 
particuhir,  notwithstanding  the  terms  under 
which  they  endeavour  to  cloak  it. 

"With  respect  to  the  prosecution  of  Mr. 
Sheil,  it  was  commenced  by^Lord  Plunket,  when 
Attorney  General,  after  consulting  the  then 
Cabinet. (a)  The  indictment  was  found,  but  Mr. 
8heil  traversed  over  to  the  next  commission, 
which  the  judges  held  he  had  a  right  to  do. 
That  brought  it  within  a  week  of  term,  and  the 
counsel  for  the  prosecution  thought  it  advisable 
to  remove  the  proceedings  into  the  King's  Bench 
by  certiorari  in  order  to  obtain  what  could  not 
otherwise  be  had,  a  special  jury.  Before  that 
time  Lord  Liverpool's  illness  took  place,  and 
the  consequent  change  of  the  Ministry.  Lord 
riunket's  promoiion  to  the  peerage  soon  fol- 
lowed, when  the  office  of  Attorney  General 
became  vacant,  and  continued  so  for  a  con- 
siderable time  ;  and  it  was  not  till  near  the  close 
of  the  second  Term  (Trinity)  that  my  appoint- 
ment took  place.  Mr.  Sheil  had  not  pleaded, 
and  a  trial  could  not  have  been  had  until  last 
Christmas  vacation.  In  the  meantime  things 
in  the  political  world  became  involved  in  un- 
certainty and  confusion.  It  had  been  deemed 
necessary  to  have  the  authority  of  the  Cabinet 
for  the  commencement  of  the  prosecution,  and 
a  similar  authority  ought  equally  to  be  required 
and  obtained  for  its  continuance.  None  such, 
that  I  heard  of,  was  ever  had.  The  transaction 
became  stale ;  some  things  occurred  which 
turned  the  tide  of  popular  feeling,  which  had 
set  pretty  strongly  agunst  Sheil,  in  his  favour, 
and  rendered  his  conviction  perhaps  more  than 
doubtful.    Under  these  circumstances  I  did  not 


(a)  Torrens's  Memoirs  of  Sheil,  1,  344. 


think  myself  justified  in  volunteering  without 
authority  to  go  on  with  a  prosecution  which  had 
only  just  commenced. 

**  I  have  thus,  I  believe,  as  far  as  I  am  able, 
answered  the  queries  put  by  Mr.  Peel.  There 
are  two  added  by  Mr.  Lamb.  As  to  the  state  of 
the  law,  independent  of  the  6th  George  4.,  and 
the  means  it  affords  of  suppressing  such  associa- 
tions as  the  Koman  Catholic  Association  and 
the  Orange  Lodge,  to  bring  a  society  within 
reach  of  the  law,  it  must  either  be  an  unlawful 
assembly  at  common  law ;  that  is,  it  must  either 
be  an  assembly  associated  for  the  purpose  of 
doing  some  illegal  act  or  of  doing  a  lawful  act 
in  an  unlawful  manner,  or  else  it  must  be 
brought  within  the  Act  of  1793,  against  unlawful 
societies,  by  being  invested  with  or  having 
assumed  a  representative  character.  With  re- 
spect to  the  Association,  the  purpose  for  which 
they  assemble  does  not  appear  to  me  to  be 
illegal  by  the  common  law.  A  lawful  purpose 
being  admitted,  an  assembly  of  people  to  accom- 
plish it  can  only  be  rendered  unlawful  by  its 
endeavouring  to  achieve  its  purpose  by  force 
and  violence,  and  by  an  assembly  of  men  which 
by  their  numbers,  their  threats,  or  by  a  show  of 
arms,  can  cause  terror  to  His  Majesty's  subjects. 
This  cannot  be  said  either  of  the  Catholic  Asso- 
ciation or  of  the  Orange  Lodge's  meeting  in 
their  private  rooms. 

"  With  respect  to  Orange  processions,  I  will 
consider  them  hereafter. 

"  If  then,  the  Catholic  Association,  is  not 
illegal  by  the  common  law,  does  it  fall  within 
the  33rd  George  3.,  chap.  29  ?  As  to  Orange 
lodges,  it  is  clear  they  do  not,  for  they  neither 
have,  nor  assume  to  have,  a  representative 
character,  at  least  as  far  as  I  have  been  able  to 
learn  the  nature  of  the  institution. 

**  As  to  the  Catholic  Association,  it  professes 
not  to  represent  the  Catholic  people,  though  it 
influcuces  and  controls  them.  It  would  be 
difficult  to  bring  it  within  the  Act,  and  the 
opinions  of  Sir  John  Copley  and  Sir  C. 
Wetherell,  taken  in  December  18^4,  were  that 
it  did  not  fall  within  the  Act.(a) 

"With  respect  to  Orange  processions,  it  is 
much  to  be  lamented  that  they  should  continue 
to  take  place ;  but  as  processions  the  Act  does 
not  touch  them,  and  it  is  only  as  members  of  a 
society  which  the  Act  makes  illegal  (and  which 
must  be  proved)  that  those  who  engage  in  such 
processions  can  be  brought  within  the  Act.  A 
quesiion  was  proposed  by  the  Irish  Government 
to  the  law  officers,  whether  such  processions 
were  or  not  illegal  at  common  law.  On  that 
question  Lord  Plunket  and  I  differed,  he  hold- 
ing that  they  were  calculated  to  inspire  terror, 
not  from  their  own  nature,  considered  ab- 
stractedly, but  because  being  offensive  to  the 
Roman  Catholics,  it  was  to  be  apprehended  that 
the  latter  would  attack  them  and  cause  tumult 
and  danger.  I,  on  the  other  hand,  held  that  to 
constitute  an  unlawful  assembly  it  must  be 
calculated  per  se  to  inspire  terror,  and  that  its 
legality  or  illegality  cannot  depend  on  the  con- 
duct of  third  persons  over  whom  they  have  no 


(o)  See  above,  p.  1081. 
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control. (a)  I  have  to  obscnre  that  Lord  Planket, 
when  he  came  to  write  his  opinion  shortly  hefore 
he  quitted  office,  ho  qualified  it  as  to  make  it 
approach  wry  closely  to  that  which  I  had  ex- 
presFcd,  and  which  I  still  entertain.  It  will,  in 
my  opinion,  require  the  iuterference  of  the 
Lej^islature  to  render  such  processions  panish- 
able  by  law. 

"H.  Jot. 
"  Temple  Street, 

*'  12  April,  1828."(/>) 


Opinion  of  Jo?/  {Atforuei/  Gen pral  for  Ire- 
land) and  Dohrrtii  (Solicitor  General  for 
Ireland),  July  ll»/l8l>8:  — 

*'  We  have  read  in  the  *  Morning  Kepster '  a 
report  of  the  speeches  ma<lc  at  a  meetinjj  of  the 
Hoinan  Catholic  Association  held  on  the  I2th 
instant,  and  are  of  opinion  that  there  is  nothing 
in  those  speeclies  \\liich  would  justify  us  in 
recommending  a  prosecution.  It  is  perfectly 
clear  that  no  criminal  proceeding  ought  to  be 
attempted  against  any  member  of  the  Associa- 
tion without  at  least  a  reasonable  prospect  of 
success.  The  speech  of  Mr.  Sheil,  which  ap- 
pears to  be  the  most  worthy  of  attention,  pro- 
fesses to  give  a  description  of  what  the  speaker 
alleges  to  he  the  present  state  of  things  in 
Ireland,  ai.d  to  give  that  description,  not  for 
the  purpose  of  creating  danger,  but  of  warding 
it  oflF.  This  is  the  ]»rofessi(l  object  of  the  speaker, 
and  it  would  be  competent  to  him  upon  the  trial 
to  insist  tliat  such  was  liis  real  object.  It  is 
manifest,  ihenfore,  that  a  line  of  defence 
would  be  open  to  him  which,  if  a  jury  were 
favourably  inclined,  would  afford  an  obvious 
ground  on  which  to  found  a  verdict  of  actjuittul. 
Under  these  circumstances  we  are  of  opinion 
that  a  prosecution  in  this  instance  would  not  be 
successful,  and  therefore  that  it  would  be  in- 
expedient to  attempt  it. 

"  H.  Joy. 

"John  Doiieuty." 

September  26,  1828.  Opinion  of  the 
Aitoriiey  and  Solicitor  Geiierdl  of  Eng- 
land, (c) 

"  We  have  given  to  the  several  accompanying 
documents  with  which  we  have  been  fami&hed, 
and  to  the  very  important  and  delicate  questions 
arising  from  them,  every  attention  which  they 
necessarily  require,  and  the  result  of  our  best 
reflection  upon  the  whole  subject  is,  that  meet- 
inga  of  the  description  contained  in  the  letter  of 
Major  Carter,  of  the  17th  of  September,  and  in 
the  memorial  of  the  sovereign  and  magistrates 
of  Fethard,  of  the  15th  of  September,  are  by 
the  Common  Law  unlawful  assemblies.  For  we 
conclude  that  meetings  having  no  definite  object 
lanctioned  by  law,  consisting  of  large  numbers, 
formed  with  such  apparent  concert  and  organi 
sation,  and  attended  with  such  other  cirenn!- 

^(a)  See  Beatiy  v.  Giltbanks,  9  Q.B.D.  308 ; 
O'KeUy  v.  Harvey,  15  Cox,  C.C.  435. 

(6)  Peers  Memoirs,  1,  47. 

(c)  See  as  to  this  opinion  Wellington's 
Despatches,  Correspondence,&c.,  1828-29,  p.  87  ; 
letter  to  the  King ;  Peel's  Memoirs,  1,  47. 


stances  as  to  strike  a  well-groonded  mlamt  into 
the  peaceable  and  well-disposed  inhabitants  of 
the  neighbourhood  where  they  IiTe»  are  by  the 
Common  Law  of  the  land  held  to  be  nnlawfol, 
although  no  act  of  violence  takes  place. 

Such  was  the  opinion  of  Lord  Chief  Justice 
Holt  in  the  case  of  The  Queen  v.  Soley,  11  Mo- 
dem Reports,    116;   and  such    also    was    tht 
opinion  of  the  Court  of  Einf's  Bench  in  the 
last  case  of  King  t.  Hunt  ana  otherSy(^d)  where 
the  point  left  for  the  consideration  <^  the  jarr 
had  been  whether  the  meeting  was  of  aB<±  a 
description  as  to  inspire  well-gronnded  fear  ia 
the  inhabitants  of  ly^chester;  and  this  {oin- 
ciple  is  likewise  recognised  by   Hawkins  and 
other  writers  upon  the  criminal  law.  (6)  Applying 
this  principle,  which  we  assume  to  be  clear,  to 
the    meetings  above  referred  to,   we  conceive 
that  they  have  all  the  character   of  unlawful 
assemblies.    For  as  to  the  three  meetings  oi 
peasantry  held  simultaneously  on  the   14th  of 
September,  at  Templemore,  at  KiUenaule,  and 
at  Cahir,  they  have  numbers  snfficient  to  inspire 
dread  and  terror ;  they  have  a  certain   degree- 
of  military  array  and  discipline ;  and  they  luive 
no  apparent  object  sanctioned  by  law   to  call 
them  together.     It  tends  still  further  to  confira 
the  illegal  character  of  these  meetings  that  a  con- 
siderable portion   of  the  persons   constitnting 
them  are  mounted  ;  a  circumstance  not  called 
for   by    any   apparent  object  on  the   meeting 
itself,  and  which,  if  occasioned  by  the  distance 
from  whence  the  parties  came,  is  the  stronger 
evidence  of  concert  and  organisation.     And  it 
forms   a  very  important  proof  of  pre-concert 
that  those  meetings,  at  three  places  so  remote 
from  each  other,  took  place  at  the  same  time. 
The  same  observations  apply  in  nearly  a  similar 
degree  to  the  assembly  mentioned  in  the  me- 
morial   of    the    sovereign  and    magistrates  of 
Fethard,  with  the  additional  circumstance  that 
they   were  assembled  on    that  occasion   from 
different    districts,    and  the  individuals   com- 
posing them  were  designated  with    a  certain 
uniformity  of  dress  or  other  symbol. 

"  With  regard  to  the  next  question  submitted 
to  our  consideration,  namely,  whether  the 
Government  would  be  justified  in  issuing  a 
proclamation  declaring  such  meetings  to  be 
illegal  warning  all  persons  against  encouraging 
or  joining  in  them,  and  announcing  the  &ed 
intention  of  Government  to  put  a  stop  to  them  ; 
we  are  of  opinion  that  the  Government  would 
be  justified  in  issuing  such  proclamation  :  for, 
although  by  itself  it  would  not  operate  to  render 
meetings  illegal,  if  in  any  particular  instance 
they  could  be  excused  or  justified,  yet  un- 
doubtedly it  would  have  the  effect  of  giving 
notice  and  warning  to  well-affected  and  unwary 
persons,  who  might  otherwise  be  seduced  to 
join  such  meetings.  It  may  be  a  question,  to 
which  we  shall  afterwards  refer,  whether  in 
point  of  discretion  such  a  step  shall,  under  all 
the  circumstances  of  the  case,  be  advisable. 

We  come  now  to  the  last,  and  by  far  the 

(a)  1  St  Tr.  N.S.  1. 

(6)  See  Bedford  v.  Birley,  I  Sf.  N.S.  1871 ; 
Beatty  v.  Gillbanks,  9  Q.B.D.  308;  Bea,  v. 
Macnaughton,  14  Cox,  C.C.  .176;  O'KeUy  v. 
Harvey,  15  Cox,  C.C.  485. 
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most  important  and  delicate,  point  submitted  to 
us,  viz.,  whether,  in  the  event  of  disobedience  to 
such  a  proclamation,  the  Government  would  be 
justified  in  dispersing  such  meetings  by  force. 

In  contemplating  this  question,  we  must  beg 
leave  distinctly  to  call  the  attention  of  the 
Government  to  the  consequences  of  the  pro- 
posed dispersion  of  such  meetings  by  force.  It 
should  seem  not  improbable  that  such  resistance 
would  ensue  as  would  end  in  bloodshed,  or  in 
]>ersonal  injury  to  some  of  the  parties  as- 
sembled. In  that  case  the  individuals  suffering 
injury,  or  in  case  of  death,  their  friends  will 
have  the  right,  of  whichjthey  cannot  be  divested, 
of  trying  with  the  Grovemment  in  some  court 
of  law  the  question  whether  the  meeting,  in  the 
particular  case,  was  or  was  not  an  unlawfiil 
assembly,  within  the  principle  we  have  above 
explain^.  From  what  we  have  before  stated, 
it  is  our  opinion  the  Government  would  be 
justified  in  dispersing  such  meeting  bv  force 
(supposing  force  becomes  necessary),  wnatever- 
consequences  may  ensue ;  but  as  the  question 
may  be  submitted  to  the  juries  of  the  land,  in 
the  same  manner  as  has  already  occurred  in 
England  in  the  Manchester  case  and  others  of 
a  similar  nature,  we  think  it  right  to  call  the 
attention  of  the  Government  to  that  circum- 
stance, and  to  the  possible  course  which  a  trial 
arising  out  of  such  an  occasion  might  take  in 
Ireland. 

With  regard  to  the  practical  mode  of  apply- 
ing force  for  the  dispersion  of  any  such  meeting, 
it  is  proper  here  to  state  distinctly  that  any 
measure  of  violence  ought  not  to  be  resorted  to 
until  the  ordinary  means  of  putting  down  the 
assembly  by  the  interference  of  magistrates  and 
other  civil  authorities  have  been  found  in- 
effectual ;  and  that  in  no  case  would  it  be  advis- 
able to  resort  to  force,  until,  as  a  matter  of 
further  precaution,  the  requisites  of  the  Act 
against  riotous  and  tumultuous  assemblies  (27 
George  3,  chapter  15,  Irish)  have  been  duly 
observed.  And  we  beg  further  to  add,  if  neces- 
sity requires  force  to  be  used,  such  case  should 
be  selected  in  the  first  instance  as  presents  the 
most  clear  and  unanswerable  evidence  of  the 
several  circumstances  which  denote  and  desig- 
nate the  illegal  character  of  the  meeting. 

In  conclusion,  we  have  only  to  advert  to  the 
question  as  to  the  expediency  and  issuing  a  pro- 
chimation  by  the  Government,  upon  which  point 
we  have  to  observe,  that  in  our  judgment  it 
would  not  be  expedient  for  the  Government  to 
issue  it,  unless,  after  full  consideration  and  the 
circumstances  above  suggested,  they  come  to 
the  final  determination  of  carrying  the  procla- 
mation into  ftill  effect,  whatever  may  be  the 
consequences. 

Chablbs  Wbtherbll. 

N.   C.  TlWDAI.. 

linooln's  Inn, 

September  26,  1828."(a) 
1828,  November  17.    Opinion    of  the 
Attorney  and  Solicitor  General  of  Ireland. 

"In  obedience  to  your  Excellency's  com- 
mand, we  have  proceeded  to  consider  the  sub- 

(a)  Feel's  Memoirs,  1,  225. 


ject  on  Tihich  our  opinion  has  been  required  by 
Mr.  Peel  in  his  despatch  of  the  2drd  ultimo.(a) 
The  different  points  to  which  our  attention 
ought  to  be  directed  have  been  put  forward 
in  that  despatch  with  great  distinctness  and 
perspicuity.  The  subject  is  one  which  has  long 
engaged  our  most  anxious  attention.  If  even 
we  had  been  disposed  to  view  the  proceedings 
of  the  Catholic  Association  with  unconcern,  the 
public  feeling  on  the  subject,  which  vents  itself 
in  daily  upbraiding  of  the  Attorney  General  for 
suffering  that  body  to  continue  in  existence, 
must  have  called  our  attention  to  it.  But, 
though  individual  members  have  by  their 
speeches,  in  our  opinion,  afforded  just  ground 
for  prosecution,  yet,  as  everything  relating  to 
the  subject  has  ceased  to  be  of  merely  local, 
and  become  an  imperial  concern,  we  have 
thought  it  our  duty  to  submit  to  the  imputation 
of  inefficiency  rather  than  by  adopting  any  pro- 
ceeding of  our  own  judgment  to  risk  embarras- 
sing the  Government,  or  the  contravening  any 
general  system  of  policy  which  it  may  deem  it 
expedient  to  adopt. 

Having  made  these  preliminary  observations, 
which  we  have  deemed  necessary  for  our  own 
justification,  we  shall  proceed  to  give  your 
Excellency  our  opinion  on  the  important  ques- 
tions proposed  to  us.  That  opinion  should 
have  been  sooner  had,  if  Mr.  Peel  had  no*- 
called  for  a  *  detailed  report,*  and  reconunended 
our  attentive  consideration  of  the  several  acts 
of  the  association. 

We  have,  therefore,  thought  it  necessary  to 
read  over  the  reports  of  the  proceedings  of  the 
Association  for  the  last  six  months,  within 
which  period  the  character  (at  least  the  osten- 
sible character)  of  that  body  has  undergone  an 
alteration,  or  at  all  events  its  views  have  been 
more  clearly  developed,  and  its  assumption  of 
power  has  been  more  open  and  undisguised. 
An  additional  cause  of  delay  has  arisen  fron» 
oor  not  having  been  able  to  procure  from  the 
shorthand  writers,  until  this  day,  the  authentic 
reports  of  all  recent  proceedings  of  the  Catholic 
Association. 

We  are  not  aware  of  any  statute  which  can 
bear  on  this  case,  except  the  Convention  Act 
(33  George  8,  chapter  29,  Irish).    That  Act 
was  intended  (as  far  as  the  preamble  is  evi- 
dence of  such  intention)  to  meet  only  the  case 
I  of  associations  constituted  by  election  or  dele- 
I  gation ;  but  the  enacting  words  go  beyond  the 
J  preamble,  and  embrace   not    merely  societies 
I  which  have    been  elected  and  constituted  to 
represent,  but  thope  also  which  have  assumed  or 
exercised  a  right  of  authority  to  represent  the 
people,  or  any  class  or  description  of  them.    It 
IS  manifest  tliat  these  two  descriptions  of  the 
character  of  the  Society  were  not  intended  to 
apply  to  the  same  thing,  and  that  if  the  riffht 
of  the  first  to  represent  is  founded  on  an  an£o- 
rity  given  to  the  Society  in  its  original  incep- 
tion and  by  its  original  constitution,  that  of  the 
latter  is  one  which  has  not  been  conferred  on 
it  in  its  original  creation,  but  one  which  it 


(a)  Printed  in  Wellington's  Correspondence, 
182S-29,p.  168. 
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has    assumed  subsequently   of   itself 
its  own  proper  motion. 

It  is  clear  that  the  Uoman  Catholic  Association 
in  not  of  the  first  <lescriptioD,  as  the  Catholic 
Convention  of  1811  clearly  was.(a)  It  remains 
to  hi'  considered  if  it  he  of  the  latter  description  ; 
;iud  with  respect  to  that  we  would  observe  that 
there  are  hut  two  ways  in  which  an  assembly 
can  evince  that  it  has  assumed  and  that  it  exer- 
cises such  right  and  authority,  viz.,  by  its  acts, 
or  hy  the  speeches  of  it»i  members.  From  both 
of  these  sources  we  think  there  may  be  drawn 
evidence  on  which  a  jury  would  bj  well  warranted 
in  tindinsf  that  the  Catholic  Association  had  as- 
sumed and  exereised  a  riijht  or  authority  to 
represent  the  Ko.nan  Catholics  of  Ireland.  We 
shall  select  some  out  of  many  instances  of  both 
in  onUr  that  our  view  of  this  case  may  be  cor* 
rected  if  it  be  erroneous. 

First,  llesolutiona  of  the  Association  pur- 
porting to  direct  the  conduct  or  express  the 
feelings  and  sentiments  of  the  Roman  Catholic 
people  ;  addresses  on  the  nature  and  proclama- 
tions to  the  Koinan  Catliolics,  enjoining  them  to 
a  particular  line  of  con«luct,  and  in  one  of  which 
(tiiat  recently  addressed  to  the  Catholics  of 
Tipperary)  they  style  themselves  the  virtual 
representatives  of  the  Catholics  of  Ireland. 

Secondly.  .*<peechcs  delivered  by  members  in 
the  Catholic  Association.  We  have  thought  it 
more  satisfactory  to  transmit  herewith  some  of 
the  volumes  containing  authentic  reports  of  the 
shorthand  writers,  and  we  have  noted  on  the 
fir>t  page  references  to  some  of  the  passages  in 
the  speeches  which  appear  to  us  to  be  most 
important. 

iiut  though  we  are  of  opinion  that  the  evidence 
which  we  have  alluded  to  would  warrant  a  jury 
in  tindiug  that  the  Catholic  Association  had  as- 
sumed or  exercised  a  right  or  authority  to  repre- 
sent the  Itoman  Catholics  of  Ireland,  yet  we 
think  it  right  to  observe  that  that  necessarily 
supposes  that  the  question  on  the  evidence  must 
be  submitted  to  a  jury,  whose  verdict  may  be 
inlluenced  by  many  considerations,  and  whose 
feelings  may  be  acted  on  in  a  variety  of  ways, 
which  may  be  readily  conceived,  but  which  it  is 
here  unnecessary  to  detail.  Wo  may  also  add, 
that  this  particular  branch  of  the  Convention 
Act  has  never  undergone  any  judicial  determina- 
tion. These  cons^ideratious  necessarily  preclude 
the  possibility  of  pronoimciug  with  certainty 
what  may  be  the  result  of  any  proceeding  fo'mded 
on  the  Convention  Act.  In  addition  to  which 
we  cannot  omit  observing  that  the  length  of  time 
during  which  the  Association  has  been  suffered 
to  exist,  and  the  enactment  of  a  statute  (6  Geo. 
4.,  chapter  4,  now  expired)  deemed  necessary, 
it  must  be  presumed,  for  the  purpose  of  its 
suppression,  present  topics  of  defence  which 
might  be  urged  with  considerable  effect  before  a 
court  and  a  jury,  upon  a  first  attempt  to  treat 
that  assembly  as  a  violation  of  the  Convention 
Act,  however  strongly  we  may  be  impressed 
with  the  opinion  that  the  recent  acts  of  and 
speeches  at  the  Association  show  it  of  late  to 
have  more  imdisguisedly  assumed  a  representa- 
tive character. 

(a)  See  Correspondence  of  O'Connell,  2,  419. 
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With  respect  to  tlie  qoestioa  whether  thi 
Association  offends  against  the  Cominon  L^w, 
we  are  of  opinion  it  in  not,  in  that  view,  an  na- 
lawf al  assembly.  This  opinion  that  the  CathcsHj: 
Association  is  not  an  onlawfal  tLBseaMy  by  the 
Common  Law,  is  perfectly  consistent  with  the 
notion  that  certain  members  of  it  maj  httre  ex- 
posed themselves  to  a  prosecation  at  ComiBoe 
Law,  and  notwithstanding  the  novelty  of  tiie 
case,  the  peculiarity  of  many  of  theciieomstanees 
attending  it,  and  the  consequent  absence  of  pn- 
cedent,  it  appears  to  us  that  the  principles  of  the 
offence  of  conspiracy  are  sufficientlj  compie- 
hensive  to  comprise  those  members. 

In  this  view  of  the  case,  we  think  that  n 
information  or  indictment  might  be  maintaxBed 
a^inst  the  leading  members  of  the  Catholie 
Association  for  a  conspiracy,  the  objects  of 
which  might  be  charged  to  be,  the  compelling  of 
the  Legisuiture,  by  intimidation  and  the  show  ol 
force,  to  alter  the  existing  law;  the  exciting 
disaffection  and  discontent  amon^t  obtain 
classes  of  His  Majesty's  subjects ;  and  the  creat- 
ing dissatisfaction  in  the  minds  of  people  by 
misrepresenting  the  mode  in  which  jostice  is 
administered.  The  acts  and  proceedings  of  Mr. 
La wless(a)  (sanctioned  and  adopted  as  they  havr 
been  by  a  vote  of  approbation)  would  thus,  like 
other  parts  of  the  conduct  of  the  Association, 
be  valuable  and  persuasive  evidence  of  die 
nature  of  the  conspiracy  charged. 

In  adopting  this  view  we  do  not  depart  from 
what  has  hitherto  taken  place  preparatory  to  the 
prosecution  of  Mr.  Lawless ;  on  the  contrary, 
the  proceedings  taken  against  him  have  been 
purposely  so  framed  (by  containing  in  the  infor- 
mations which  have  been  sworn  against  him  a 
charge  for  a  conspiracy  with  divers  other  persons 
who  are  not  named)  as  to  leave  ns  at  liberty  to 
include  in  the  indictment  any  other  members  of 
the  Roman  Catholic  Association  whom  it  may 
he  deemed  expedient  to  prosecute. 

H.  Jot. 

J.  DomsBTT. 

Dublin,  November  17,  1828." 

1828,  December  10.  The  following  was 
the  opinion  of  Sir  G,  Wetherell  {Attorney 
General)  and   Sir  iV.   0.  Tinddl  {SolUitor 

General) : — 

**  Lincoln's  Inn, 
"  Sir,  December  10,  1828. 

We  have  been  honoured  with  your  com- 
mands to  peruse  your  letter  to  the  Marquis  of 
Anglesey  respecting  the  Roman  Catholic  Associa- 
tion, and  to  report  our  opinion  to  you  on  the 
matter  therein  contained. 

In  obedience  to  your  conmiands,  we  have  the 
honour  to  report  that  we  have  considered  the 
general  substance  of  your  letter,  and  also  the 
particular  points  to  which  our  attention  was 
thereby  directed,  for  the  purpose  of  coming,  as 
well  as  we  are  enabled,  to  a  practical  conclusion 
as  to  what  measures  could  legally  be  taken,  and, 
admitting  the  legality  of  the  measures,  what  it 


(a)  Peel's  Memoirs  1,247;  see  Wellington's 
Despatches,  Correspondence,  &c.  1828-29,  85, 
87. 
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would  be  prudent  and  expedient  to  take  on 
the  part  of  the  CJoyemment  for  its  suppression* 
In  the  first  place,  as  to  any  direct  step  of  in- 
terference for  the  purpose  of  preventing  the 
continuance  of  its  meetings,  we  had  formerly 
the  honour  of  reporting  to  you  our  opinion 
that,  although  it  might  be  justified  in  law,  we 
conceive  it  would  be  hazardous  for  the  Execu- 
tive Government  to  take  such  a  step  upon  the 
grounds  which  we  there  stated,  and  we  continue 
to  be  of  the  same  opinion. 

With  respect  to  any  course  of  legal  proceed- 
.ings  the  subject  Mis  under  two  considerations: 
first,  whether  the  Catholic  Association  is  an 
illegal  assembly  within  the  meaning  of  the 
Convention  Act  (33  George  3.  chap.  29,  Irish)  ; 
secondly,  whether  it  be  an  illegal  meeting  by  the 
Common  Law. 

Upon  the  first  of  these  questions  it  is  truly 
remarked  by  the  law  officers  of  Ireland  that 
there  has  been  no  judicial  determination  upon 
the  Convention  Act  to  settle  or  define  its  pre- 
cise bearing  and  construction  with  respect  to  a 
body  of  persons  meeting  and  conducting  and 
themselves  as  the  Catholic  Association  has  done. 
The  preamble  and  enactment  of  that  statute  are 
expressed  in  the  following  terms  :  — *  Whereas 
the  election  and  appointment  of  assemblies 
purporting  to  represent  the  people,  or  any 
description  or  number  of  the  people  of  this 
realm,  under  pretence  of  presenting  or  pre- 
paring petitions,  complaints,  remonstrances,  and 
declarations,  and  other  addresses  to  the  King  or 
to  both  or  either  Houses  of  Parliament,  for 
alteration  of  matters  established  by  law,  or  re- 
dress of  alleged  grievances  in  Church  and  State 
may  be  made  use  of  to  serve  the  ends  of 
factious  and  seditious  persons,  to  the  violation 
of  the  public  peace,  and  the  great  and  manifest 
encouragement  of  riot,  tumult,  and  disorder; 
be  it  declared  and  enacted  by  the  King's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons  in  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  all  assemblies, 
committees,  or  other  bodies  and  persons  elected, 
or  in  any  other  manner  constituted  or  appointed 
to  represent,  or  assuming  or  exercising  a  right 
or  authority  to  represent  the  people  of  this 
realm,  or  any  number  or  description  of  the 
people  of  the  same,  are  unlawful  assemblies.' 

Now  it  mutt  be  admitted  that  the  Catholic 
Association  is  not  a  meeting,  "  elected,  con- 
stituted, or  appointed  to  represent  the  people  of 
the  realm,  or  any  number  or  description  of  them, 
&c.,'  but  that  it  is  an  agg^gate  meeting  of 
persons,  attending  merely  in  their  individual 
character.  It  has  not,  therefore,  the  character 
of  representation  as  derived  from  the  direct 
mode  by  which  it  is  formed  or  constituted,  and 
therefore  cannot  be  said  to  fall  within  the  pre- 
amble of  the  Act  or  the  first  branch  of  the 
enactment.  The  question,  however,  still  is, 
whether  it  does  not  come  within  the  meaning  of 
the  second  branch  of  the  enactment,  by  '  as- 
suming, or  exercising  a  right  or  authority  to 
represent,'  &c  in  which  case,  although  not 
comprehended  within  the  mischiefs  described 
in  the  preamble,  it  would  still  be  clearly  an 
offence  against  the  Act.     Now  here  we  shall 


observe  that  the  expressions  *  or  assuming," 
&c.,  are  capable  of  bearing  a  double  construc- 
tion :  either  they  may  mean  that  the  species  of 
meeting  declared  to  be  unlawful  is  one  which 
assumes  to  be  elected,  constituted,  or  appointed 
to  represent,  though  in  truth  it  were  not  so 
formed,  or  they  may  mean  simply  that  the  self- 
constituted  meeting  assumes  to  represent  the 
opinions  and  interests  of  the  people,  or  any 
description  of  the  people.  Now  if  the  former 
should  be  held  to  be  the  legal  construction  of 
these  terms,  we  think  the  evidence  would  not 
be  sufficient  to  bring  the  Catholic  Association 
within  the  second  branch  of  the  enactment  so 
construed,  for  it  should  seem  that  they  do  not, 
properly  speaking,  assume  or  assert  themselves 
to  have  the  right  or  authority  of  persons  *  dele- 
gated, elected,  or  appointed  to  represent,'  &c., 
as  if  they  stood  in  the  direct  or  personal  re- 
lation which  exists  between  electors  and  elected, 
or  of  representatives  and  constituents.  But  if 
the  true  construction  of  the  Act  is,  that  the 
assuming  a  general  representation  of  opinions 
and  interest  and  acting  thereon  will  bring  the 
meeting  within  the  meaning  of  the  Act,  the 
point  then  to  be  discussed  is  whether  there  is  a 
sufficient  body  of  evidence  to  bring  the  case 
before  a  jury  of  the  country  for  their  considera- 
tion and  decision.  This  difference  between 
assuming  the  right  and  authority  of.  the  repre- 
sentative character  in  the  proper  sense  of  dele  • 
tion  from  constituents,  and  assuming  an  unde- 
fined representation  of  the  opinions  and  interests 
of  the  Catholic  body,  though  it  may  be  in- 
diflferent  with  reference  to  the  mischievous 
nature  of  the  Society,  is,  a?  we  have  already 
stated,  a  point  of  considerable  moment  with 
regard  to  its  falling  within  the  legal  purview 
of  the  Convention  Act,  and  is,  as  we  conceive 
the  very  point  upon  which  the  success  or  failure 
of  any  proceedings  under  the  Act  would  hinge. 

The  continuance  of  the  meetings  of  the 
Association  without  molestation  under  the  Con- 
vention Act,  and  the  subsequent  passing  of  the 
Act  of  the  6th  George  4.  (lately  expired) 
would  furnish  plausible  topics  for  contending 
that  such  an  assembly  was  not  within  the  scope 
of  the  Convention  Act.  On  the  other  hand,  it 
would  be  matter  of  strong  observation  that  it  is 
only  very  recently  that  the  Association  has  by 
its  addresses,  speeches,  and  other  measures,  fur- 
nished any  overt  acts  of  assuming  this  character 
of  representation  in  the  personal  sense,  and  this 
line  of  argument  is  correctly  brought  forward  in 
the  opinion  of  the  Law  Officers  of  Ireland. 

Upon  the  whole,  on  the  question  whether  the 
Catholic  Association  can  be  brought  within  the 
legal  enactments- of  the  Convention  Act,  we 
strongly  incline  to  the  opinion  that  speaking  in 
the  abstract,  and  looking  merely  to  the  strict 
and  dry  construction  of  the  statute,  a  court 
and  jury  might  hold  it  to  be  an  unlawfiil  as- 
sembly. 

But  at  the  same  time,  taking  into  considera- 
tion the  grounds  of  argument  which  we  have 
above  adverted  to,  and  the  great  danger  that  the 
mindf  and  temper  of  the  jury  may  not  be  of  that 
even,  unbiassed,  and  firm  character  which  would 
be  indispensably  requisite  for  the  just  determina- 
tion of  a  question  which  has  caused  so  much 
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excitement  throughout  Ireland,  we  cannot  think 
an  attempt  to  brio^  the  case  within  the  penalties 
of  the  Convention  Act  would  be  attended  with 

FUCCeSB. 

With  respCL't  to  the  question  whether  the 
A*^sociation  can  be  treated  as  an  illegal  asBembly 
at  Common  Iaw,  we  conceive  that,  looking  at 
the  Association  collectively  as  a  society  from 
time  to  time  meeting,  it  would  not  be  an  unlaw- 
ful assembly  by  the  principles  of  the  common 
law  ;  but  even  if  in  legal  theory  it  could  be  so 
coii-i«lered,  the  observations  we  have  alone  made 
us  to  its  continuance,  as  to  the  passing  of  the 
Convention  Act  itself,  and  as  to  the  lately 
expired  Act  of  6  George  4,  would  induce  as 
dec  (ledly  to  fay  that  the  attempt  of  recurring  to 
the  (  omraon  Law  at  this  time  of  day  in  order  to 
establish  against  it  the  character  of  an  illegal 
assembly  ought  not  to  be  made. 

The  la-Jt  point  of  view  in  which  we  have  con- 
sidered this  subject  (the  same  in  which  it  has 
been  treated  by  the  Law  ( )fficer8  of  Ireland)  is, 
whether  certain  individual  members  of  the 
association  might  not  be  legally  proceeded 
apainst  for  a  conspiracy  of  a  seditious  nature  to 
intimidate  the  Government,  and  excite  discontent 
and  disaffection  in  the  manner  they  have 
suggested. 

Now,  we  concur  in  the  opinion  of  the  law 
officers  for  Ireland,  that  in  point  of  law  an 
indictment  or  information  against  particular 
persons  for  such  a  purpose  might  be  supported, 
and  it  appears  to  us  that  such  proceedings  of 
the  Catholie  Association  as  have  had  a  direct 
tendency  to  further  and  promote  such  a  design 
would  be  evidence  iigainst  A,  B,  or  C,  the  par- 
ticular members  prosecuted,  in  support  of  a 
charge  against  them  individually  for  a  con- 
spiracy of  the  above  nature,  the  bearing  of  the 
evidence  against  them  being  that  they  contrived 
or  availed  themselves  of  the  acts  and  proceed- 
ings of  the  Catholic  Association  collectively  in 
furtherance  of  their  own  conspiracy,  and,  as  it 
were,  made  use  of  them  as  a  means  or  instrument 
for  that  purpose.  We  take  this  to  be  the  view 
on  which  the  Law  OfF.cers  of  Ireland  propose  to 
found  a  prosecution  against  particular  members 


of  the  Association  as  separated  and  contrMiI«- 
tingnished  from  the  body  at  large.     This  use  of 
the  proceedings  of  the  Association  in  the  pro- 
posed mode  as   proof  of  the  particular    ooc- 
spiracy  of  the  individuals  who   maj    be    pro- 
secuted, we  think  in  concurrence  with  the  law 
officers  of  Ireland,  is  withont  a  precedent  to  be 
drawn  from  any  similar  case,  at  least  ma  far  a^ 
we  are  aware.    The  argument  before  a  jory  to 
get  rid  of  the  effect  of  them  when  hroogfat  to 
bear  against  the  separate  individuals  wx>iild  be, 
that  while  the  acts  of  the  Catholic  Association 
as   such  were  not  made  the   subject  of   dirt^t 
prosecution,  nor  the  parties  assembling  ^ose- 
cuted  for  associating  and  taking  the  mea^un^ 
which  passed  at  each  meeting,  as  violators  of 
the  law,  the  same  acts  and  proceedings  ought  co: 
to  be   considered  as  sufficient  proof  of  an  in- 
dlvidoal  charge,  collaterally  raised   against  a 
few  members  of  the  association  for  a  particiilar 
conspiracy  of  their  own.    In    point    of    le^ai 
principle,  however,  we  think  that  a  couFpirary 
of  the  above  nature  may  so  exist,  and  that,  as 
far  as  the  mere  rules  of  evidence  are  eoncerned, 
these  proceedings  would  be  admissible  on  such 
a  prosecution.     Having  thus  stated  the  remarks 
which  have  occurred  to  us  on  the  mode  last  sug- 
gested of  prosecuting  particular  individoals  far 
conspiracy,  we  beg  to  say  that  wc  feel  the  dis- 
advantage of  that   want  of  local    informatiou 
which    might    otherwise    have  enabled   us    to 
submit  our  judgment   to  you  as   to    the    ex- 
pediency or  prudence  of  instltating  a  prosecu- 
tion of  that  nature,  and  which  certainly  leaves 
us  much  at  a  loss  upon  the  delicate  question  ol 
the   probable  success   or    failure    of  soch    an 
attempt. 

We  have  the  honour  to  be,  Sir, 

Tour  obedient  humble  Servants, 

Chables  Wbtrs&six. 

N.  C.  TiNDAL.''Ca) 


(a)  Peel's  Memoirs,  1,  259 ;  see  also  De- 
spatches, Correspondence,  &c.  of  Doke  of 
Wellington,  1828-29,  p.  548,  1830>31,  p.  312. 
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APPENDIX  I.(a) 


The  following  are  some  of  the  passages 
in  the  report  of  the  Lords'  Committee  on 
the  dignity  of  a  Peer  referred  to  in  the 
Devon  Peerage  Claim : — 

"  There  is  in  truth  no  resemblance  between 
land  of  which  the  Kin^  or  any  other  person  is 
seised  in  fee  simple,  and  which  may  be  entailed, 
and  of  which  the  entail  is  protected  by  the 
statute  De  donis,  and  a  dignity  created  by  pa- 
tent or  by  writ.  Land  of  which  any  person  is 
seised  in  fee  simple  is  the  subject  of  perpetual 
inheritance  before  the  creation  of  any  entail  of 
that  land ;  it  is  vested  in  the  donor,  the  author 
of  the  entail,  and  his  heirs  ;  and  if  no  entail 
were  created,  or  other  disposition  made,  the  land 
would  go  in  perpetual  succession  to  the  heirs  of 
the  person  so  seised,  and  for  default  of  heirs  to 
the  Crown,  as  the  general  heir.  But  a  dignity 
is  a  thing  of  new  creation,  having  no  existence 
prior  to  the  instrument  by  which  it  is  created. 
It  is  a  mere  emanation  from  the  power  of  the 
Crown,  having  its  first  being  only  in  the  will  of 
the  Crown,  expressed  in  the  instrument  by  which 
it  is  created,  and  enduring  only  so  long  as  the 
terms  of  the  grant  give  it  endurance. 

**  There  is  therefore  no  reversion  of  a  dignity 
remaining  in  the  Crown,  subject  to  the  terms  of 
the  grant  by  which  the  succession  to  it  is  di- 
rected, as  there  would  be  upon  a  grant  of  lands ; 
but  if  the  Crown,  in  declaring  its  will,  creates 
a  dignity,  and  limits  the  succession  to  that  dig- 
nity to  the  heirs  general  or  heirs  special  of  the 
grantee,  without  more,  the  dignity  ceases  to 
have  existence  when  those  heirs  general  or  spe- 
cial fail ;  it  becomes  then  as  if  it  had  never  been. 
If  the  Crown  declares  its  will  that,  on  fitilure  of 
heirs  general  or  special  of  the  first  grantee,  the 
same  dignity  shall  belong  to  another  person  and 
his  heirs  general  or  special,  the  second  grantee 
does  not,  as  in  case  of  land,  take  the  dignity  as 
a  remainder  dependent  on  the  prior  estate,  that 
is,  as  a  part  of  the  original  fee  simple  remaining 
in  the  grantor  after  the  first  ^rant,  and  which 
would  return  to  him  or  his  heirs  on  failure  of 
the  interest  before  granted;  for  the  Crown 
has  no  Bach  original  fee  simple  in  a  dignity 
created  by  its  patent  or  writ ;  but  the  further 
declaration  of  the  will  of  the  Crown  really  ope- 
rates aa  a  distinct  creation  of  the  same  degree 
of  dignity,  by  the  same  name,  in  &vonr  of  the 
person  and  his  descendants  to  whom  it  is  limited, 
though  with  precedence  from  the  date  of  the 
instrument  by  which  both  the  creations  are 
effected,  and  therefore  within  the  terms  of  the 
statute  of  the  31st  of  Henry  VIII.,  regulating 
the  precedence  of  dimities.  It  is  an  immediate 
grant  of  a  thing  which  did  not  exist  before  the 
grant,  which  owes  its  existence  only  to  the 
grant ;  but,  by  the  terms  of  the  grant,  enjoy- 
ment by  the  second  grantee    of   the  dignity 


(a)  See  above,  p.  697. 


granted  to  him  is  made  to  depend  on  a  future 
event.  Both  creations  are  emanations  of  the 
same  royal  prerogative,  perfectly  distinct  and 
independent  of  each  other,  though  expiration  of 
the  time  appointed  for  the  duration  of  one  is  the 
point  of  time  appointed  for  the  commencement 
of  the  other  ;  and  therefore  the  forfeiture  of  the 
first  by  treason  will  not  prevent  the  second  froui 
arising  and  taking  effect  at  the  time  appointed 
for  its  taking  effect,  namely,  when  the  time  ap- 
pointed for  the  duration  of  the  other  shall  cease.''' 
—Third  Report,  pp.  56,  57. 

"  The  three  cases  of  the  Dukedom  of  Somer  • 
set,  of  the  dignity  of  Baron  de  la  Warr,  and  of 
the  dignity  of  Viscount  Bolingbroke,  under  dif- 
ferent circumstances,  seem  to  show  clearly  the 
distinction  between  a  dignity  and  land  granted 
in  the  same  form  of  words.  A  dignity  has  its 
origin  by  force  of  the  grant  of  the  Crown  ;  it 
has  no  existence  previous  to  that  grant ;  its 
existence  commences  according  to  the  terms  of 
the  grant,  and  endures  only  so  long  as  the  grant 
by  which  it  had  its  origin  gives  it  lawful  en- 
durance. But  land  is  a  thing  which  had  exist- 
ence prior  to  any  grant-  which  may  affect  the 
title  to  it.  If  it  is  vested  in  anyone  in  fee  simple 
the  title  to  it  is  governed  by  the  rules  of  law 
affecting  the  title  to  land  holden  in  fee  simple  ; 
and  though  the  owner  of  such  land  has  power 
to  carve  hmited  estates  out  of  his  fee  simple,  he 
must  do  so  in  conformity  to  the  rules  of  law,  by 
which  his  powers  of  alienation  are  limited ;  and 
the  titles  of  the  several  persons  whom  he  may 
constitute  successive  grantees  of  such  land  are 
also  regulated  by  law.  Therefore,  upon  ques- 
tions respecting  the  title  to  dignities  merely  per- 
sonal, there  is  danger  and  error,  whenever  the 
rules  of  law  respecting  such  dignities  are  con- 
sidered as  having  any  analogy  to  the  rules  of 
law  respecting  titles  to  land."— Third  Report, 
p.  60. 

"  Though  of  late  years  it  has  been  thought  fit, 
on  claims  of  peerage,  in  some  cases  not  to  put 
questions  to  the  judges  for  the  information  of 
the  House  directly  on  the  subject  in  doubt,  but 
to  frame  questions  on  supposed  cases  of  law, 
from  the  answers  to  which  inferences  might  be 
drawn,  which  might  be  applied  to  the  dignity 
the  right  to  which  was  in  discussion,  the  ancient 
practice  of  the  House  was  otherwise  ;  and  per- 
haps the  answer  given  in  this  case  (the  Earl  of 
Airly's  case)  to  the  question  put  may  lead  to  a 
doubt  whether  the  ancient  practice  was  not  pre- 
ferable. It  may  be  also  observed  that  a  grant 
of  a  diffnity  to  one,  and  the  heirs  of  his  body, 
or  the  heirs  male  of  his  body,  is  applied  to  a 
subject  very  different  from  a  grant  of  an  estate^ 
tail  in  land ;  and  the  committee  who  made  the 
report  of  the  29th  Jnly  1822  have  noticed  that 
allosioni  to  the  rules  of  the  law  respecting 
estates  in  land,  in  considering  questions  respect- 
ing dignities,  have  a  tendency  to  mislead  the 
jud^ent  of  the  House  in  all  cases,  and  es- 
pecially when  applied  to  the  dignity  of  peer  of  the 
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realm,  where  the  dipuity  has  been  created  by  the 
Crown,  and  cannot  be  chiimed  as  incident  to  the 
tenure    of    land.     The  dignity    of  the   peerage 
so   granted    is    an    incorporeal     hereditament, 
h:ivin;j  no  existence  before  its  creation  by  the 
act  of  the  Crown,  and  having  existence,  there- 
fore, only  by  force  of  its  creation,  and  from  the 
time   of    its  creaiinn ;  and  having  continuance 
only  according  to  the  terms  of  its  creation,  and 
thi'U  ceasing  to  exist  as   if  it  had  never  been. 
Whereas  land  is  a  thing  which  must  be  supposed 
to   have   always    had   existence,  and  always  to 
continue   to   have   existence;  and  all  grants  of 
land,  and   all   estates  created  in  lantl,  must  be 
regulated  by  laws    applicable    to    a   permanent 
^ul)ject,  the  object  of  actual  possession,  and  ca- 
patile  t>r  that  iiosgcssion  by  wrong  as  well  as  by 
ri^ht,  and  even  by  force;  and  the  laws  regu- 
lating the  title  to  such   a   subject,  and  to  the 
possession  of  that  *>ut>joct,  must  have  reference 
to  the  peace  and  good  order  of  the  country,  to 
its  general  poliey,  to  its  ordinary  mode  of  ad- 
ministering justice,  and  to  many  circumstances 
wholly  inapplicable  to  a  personal  dignity,  though 
that  dignity,  by  the  duties  attached  to  it,  may 
materially  concern  the  peace,  good  order,  and 
general   policy  of  the  country.     A  dignity   so 
granted    is  a    thing   of  itself,  whether   by  the 
terms  of  the  grant  it  is  inheritable  in  one  form 
or   in  another  form.     Land  may  be  granted  in 
fee    simple,   or   for   an  estate    less  than   a  fee 
simple  ;  but  tlie  estate  granted  in  land,  if  less 
than  a  fee  simple,  is  something  carved  out  of  a 
fee  simple.     An  estate  tail  in   land,  as  the  very 
term  implies,  is  a  diminution  or  cutting  off  of 
j)art  of  the  fee  sinijile  ;  and  the  use  of  the  word 
*  entail,'  when  applied  to  a  dignity,  is  an  abiis? 
of  the  term.     According  to  the  law  of  England,  ' 
at  least  as  now  understood,  and   perhaps  as  al- 
wt^ys  understood,  a   dignity   simply  cannot  be 
granted  in  fee  simple  ;  it  can  be  granted  only 
to  the  person  described  in  the  grant,  and  to  the 
lieirs  general  or  si>ecial  of  his  body  ;  he,  and 
those  who  descend  from  him,  and  are  capable  of 
inheriting  the  dignity,  being  thereby  ennobled 
in  blood,  and  the  dignity  and  the  nobility  of 
blood  attached  to  it  being  inherent  in  the  blood 
of  the  grantee,  and  incapable  of  transfer  to  any 
other  blood.     The  grant  of  a  dignity  is  a  new 
creation  by  the  Crown  of  that  which  before  had 
no  existence.     It  is  created  out  of  nothing.     It 
has,  therefore,  no  resemblance  to  a  limited  es- 
tate created  in  land,  which  must  always  be  a 
portion   of    the    pre-existing    fee    simple,  and 
carved  out  of  that  pre-existing  fee  simple  ;  and, 
though  the  will  of  the  grantor  may  limit  the 
duration  of  each  particular  estate  which  he  may 
think  fit  to  carve  out  of  the  fee  simple,  the  fee 
sunple,  if  not  granted  to  another,  must  always 
remain  in  the  grantor,  subject  to  the  particular 
estate  or  estates  so  created,  and  subject  to  the 
laws  which  regulate  such  particular  estates,  and 
to  the  operation  which  the  law  now  permits  a 
particular  estate,  under  circumstances,  to  have 
on  the  fee  simple  (whether  remaining  in  the 
grantor  or  granted  to  another),  so  as  to  enlarge 
the  particular  estate,  and  reoder  it  a  new  fee 
simple,  destroying  the  fee  simple  which  before 
remained  in   the   grantor,  or  which   had  been 
transferred  to  his  grantee.    On  the  contrary,  a 
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dignity  can  never  have  existence  beyond  tk 
terms  of 'the  original  grant    by  which  it  wis 
created ;    it   can   exist  only    according  to  the 
terms  of  the  grant,  namely,  so    long  as  thae 
may  be  persons  described   in    that  grant,  asl 
capable  of  taking  the  dignity  according  lo  tk 
grant.     The  possessor  of  the    dignity  can  do 
nothing  to  alter  the  very  terms  of  the  grant 
but  by  forfeiture  of  the  benefit   of  the  grant. 
When  there  is  no  longer  any  person  capable  of 
taking  the  dignity  under  the  express  or  unpliai 
terms  of  the  grant,  the  dignity  necessarilv  cefie<; 
it  is  no  longer  a  thing  in  existence ;  it  is  no- 
where ;  it  is  gone  as  if  it  had  never  been.    But 
land  granted  in  tail  mast  have   had  existence 
before  the   grant,  and   must  remain   after  the 
grant,  and  during  its  operation  ;  and  whenerer 
the  operation  of  the  grant  may  cease,  whatever 
may  be  its  operation,  the  land  must  remain  a 
substance  as  it  was  before  the  grant.    In  the 
eye  of  the  law  the  land  remains  after  the  grant, 
as   before,   a  subject  of  perpetual   endarine«, 
though   the  enjoyment  by   possession   mav  be 
limited  by  the  terms  of  the  grant   to  vanoos 
persons  successively  entitled  to  the  possessioc, 
the  titles  of  all  of  whom   combined   still  form 
one  fee  simple ;  and,  in   the  interim,   the  titfc 
under  the  grant  may  be  defeated   by  superior 
title,  or  even  by  disseisin,  or  by  wrong  ;  and  the 
limited  estate  in  tail  created  by  the  grant  may, 
by  proceedings  allowed  by  the   law,  be  so  ex- 
tended as  to  become  itself  a  fee  simple,  destroy- 
ing all  subsequent  estates  created  or  reserved 
out  of  the  original  fee  simple.     A  grant  of  a 
dignity  to   a  man  and  the  heirs   of  his  body, 
genenil  or  special,  bears,  therefore,   no  resem- 
blance to  a  grant  of  land  to  the  same  man  and 
the   heirs  of  his   body,  general   or  special*'— 
Fourth  Report,  pp.  264-265. 


I  The  following  question  was  submitted 
I  to  the  Law  Officers  of  England : 

I  "  1st.  Whether  since  the  kingdom  of  Ireland 
,  became  merged  in  the  Imperial  Crown  of  the 
j  United  Kingdom,  the  Lord  Lieutenant  of  that 

part  of  the  United  Kingdom  can  confer  the 
j  honour,  style,  and  dignity  of  a  knight  bachelor 
I  of  this  United  Realm  ?   And,  if  he  can  so  confer 

the  honour  of  knighthood  in  Ireland. 
"  2ud.  What  style,  title,  and  dignity  a  knight 

so  made  is  entitled  to  in  the  Empire  at  large  ? 

"  We  are  of  opinion  that,  since  the  L^nion 
of  the  Kingdoms  of  Great  Britain  and  Ireland 
the  Lord  Lieutenant  of  Ireland  cannot  confer 
the  dignity  of  Knighthood.  Before  the  Union, 
the  Lord  Lieutenant  of  Ireland,  in  virtue  of  his 
commission  as  Viceroy  of  that  kingdom,  might 
confer  the  dimity  of  a  knight  of  that  kingdom ; 
since  the  Union,  there  is  no  such  separate  and 
distinct  kingdom,  and  therefore  there  is  not, 
and  cannot  be,  any  such  dignity  as  that  of  a 
knight  of  the  kingdom  of  Ireland,  but  all  knights 
of  this  realm  are,  and  must  be,  knights  of  the 
United  Kingdom.  It  therefore  follows  as  a 
necessary  consequence  that,  as  the  power  of  the 
Lord  Lieutenant  was  before  the  Union  limited 
to  Ireland,  and  has  not  since  been  extended,  he 
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cannot  now  confer  the  dignity  of  knighthood, 
which  can  have  no  distinct  existence  in  Ire- 
land, independently  of  the  rest  of  the  United 
Kingdom. 

**  R.  GlFFORD. 

*♦  G.  Copley. 

"T.  jKRVI8.(a) 

**  Lincoln's  Inn, 
**Jan.  7.  1822." 

The  following  was  tho  opinion  of  the 
Liaw  Officers  of  Ireland  on  the  same  ques- 
tions : — 

**We  have  very  attentively  considered  this 
case  and  the  opinion  which  has  heen  given  hy 
the  i^ttomey  and  Solicitor  General  of  England, 
and,  with  every  respect  which  is  dae  to  the  high 
authority,  official  and  personal,  of  those  very 
eminent  persons,  we  are  under  the  necessity  of 
altogether  differing  from  them. 

"  Their  opinion  is,  *  that  since  the  Union  of 
Great  Britain  and  Ireland,  the  Lord  Lieutenant 
cannot  confer  the  dignity  of  knighthood ' ;  and 
their  ar^^ument  is  thit,  *  before  the  Union  the 
Lord  Lieutenant,  by  virtue  of  his  commission 
as  viceroy  of  that  kingdom,  might  confer  the 
dignity  of  a  knight  of  the  kingdom ;  since  the 
Union  there  is  no  such  separate  and  distinct 
kingdom,  and  therefore  there  is  not,  and  can- 
not be,  any  such  dignity  as  that  of  a  knight 
of  the  kingdom  of  Ireland,  but  all  knights  of 
the  realm  are,  and  must  be,  knights  of  the 
United  Kingdom ' ;  and  it  is  then  stated  to 
follow  as  a  necessary  consequence  that, '  as  the 
power  of  the  Lord  Lieutenant  was  before  the 
Union  limited  to  Ireland,  and  has  not  been 
since  extended,  he  cannot  confer  the  dignity  of 
knighthood,  which  can  have  no  distinct  exist- 
ence In  Ireland,  independently  of  the  rest  of  the 
United  Kingdom.' 

"  On  this  we  beg  leave  to  observe :  Ist.  That 
the  Lord  Lieutenant  has  not,  and  never  had, 
commission  as  viceroy  of  the  Kingdom  of  Ire- 
land; his  Excellency's  commission  is  that  of 
lieutenant  Greneral  and  General  Governor,  and 
the  only  difference  of  expression  between  the 
patents  before  and  since  the  Union  is  this — that 
in  the  former  he  is  styled  'Lieutenant  Gene- 
ral, &c.  of  our  kingdom  of  Ireland,'  and  in  the 
latter  *  Lieutenant  General,  &c.  of  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  Ireland.' 

**In  every  other  respect  tho  patent  of  the 
pre^nt  Lord  Lieutenant  is  the  same  with  that 
of  his  predecessors  before  and  since  the  Union. 

"  We  have  further  to  observe  that,  under  such 
patents,  the  power  of  conferring  knighthood 
has  been  immemorially  exercised  ny  the  Lords 
Lieutenant  and  Chief  Governors  of  Ireland, 
without  the  l^lity  of  such  acts  ever  being 
questioned  until  on  the  present  occasion,  and 
that  repeated  exercises  of  the  power  have  taken 
place  during  the  one  and  twenty  years  which 
have  elapsed  since  the  Union,  and  that  the 
patent  under  which  the  present  Lord  Lieu- 
tenant holds  his  office  grants  to  him  all  powers, 
rights  and  authorities  to  the  said  office  belong- 


(a)  Afterwards  Chief  Justice  of  Ae  Court  of 
Common  Pleas. 


ing  in  as  full  and  ample  a  manner  as  the  samo 
were  enjoyed  and  exercised  by  his  predecessors 
or  any  of  them. 

"We  further  find  that  this  power  has  not 
only  been  acquiesced  in,  but  that  it  has  been 
judicially  recognised  by  the  Judges  of  England. 
In  Sir  Drew  Drury*8  case,  6  Report  746,  where 
the  question  was  whether  a  minor,  being  made 
a  knight,  ceased  to  be  a  ward,  the  judges  gave 
as  one  reason  of  their  decision  *  that  great  in- 
jury will  ensue  to  the  King,  If  the  law  should 
be  otherwise;  for  it  might  be  great  prejudice 
to  the  Kin^  in  his  wards,  not  onl^  of  knights 
made  by  himself,  but  also  by  his  Lieutenants  in 
Ireland  and  elsewhere.' 

<<It  appears  to  us  that  the  learned  counsel 
have  been  led  into  a  further  error,  when  they 
state  that  the  power  hitherto  exercised  has  been 
that  of  creating  ♦  knights  of  the  kingdom  of  Ire- 
land.' There  never  was  a  knight  created  of  the 
kingdom  of  Ireland  or  of  any  Kingdom.  The 
dignity  of  knighthood  has  no  locality.  It  has 
no  relation  to  lands  or  territorial  possessions. 
It  is  a  mere  personal  dignity,  annexed  to  the 
person  of  the  possessor  and  carried  about,  as 
inseparably  incident  to  that  person  wheresoever 
he  goes.  It  matters  not  in  what  part  of  the 
King's  dominion  (and  we  miffht  add  of  the 
world)  that  dignity  may  have  been  conferred ; 
when  conferred  it  adheres  to  the  person  in  all 
places,  and  is  recognised,  not  only  by  the  coun- 
try, but  by  the  laws  of  all  civilised  Europe. 
There  is  no  such  thing  as  a  knight  of  a  par- 
ticular place.  The  person  on  whom  the  dignity 
has  been  duly  conferred  by  the  sword,  held  by, 
or  deputed  by,  a  Sovereign  power,  is  a  knight 
wherever  he  exists  in  England  or  Ireland  or 
elsewhere,  and  must  be  so  named  in  all  plead- 

**  This  dignity  differs  from  those  of  a  higher 
nature  which  pass  under  the  Great  Seal,  or  are 
supposed  to  arise  out  of,  or  to  be  connected 
with,  territorial  possessions.  *  All  dukes,  mar- 
quesses, earles,  viscounts,  and  barons  of  other 
nations,  or  which  are  not  lords  of  the  Parliament 
of  England,  are  termed  armigerif  if  they  be  no 
knights,  and  if  knights,  then  are  they  named 
milttesJ  So  says  Lord  Coke  in  his  2nd  Insti- 
tute, p.  667.  Again  in  CalvitCs  case,  7  Rep.  156, 
he  says, '  But  yet  there  is  a  diversity  in  the  books 
worthy  of  observation  ;  for  the  highest  and 
lowest  dignities  are  universal ;  for  if  a  King  of 
a  foreign  nation  comes  into  England  by  the 
leave  of  the  King  of  this  realm  (as  it  ought  to 
be)  in  this  case  he  shall  sue  and  be  sued  by 
the  name  of  King '  (and  for  this  he  cites  the 
Year  Book  of  11  Ed.  3.).  The  other  part 
of  the  same  diversity  is  proved  by  the  Book 
Case  in  20  Ed.  4.  fo.  6.  He  then  states  the 
case,  from  which  it  appears  that  Sir  John 
Douglas,  who  was  a  Scottish  Duke,  was  not 
to  be  styled  a  duke  in  a  writ  sued  by  him 
in  England,  but  was  properly  named  a  knight. 
*  Out  of  which,'  says  Lord  Coke,  *  I  collect  three 
things,  first,  that  the  plaintiff  was  named  by  the 
name  of  a  knight,  wherever  he  received  the 
degree  of  dignity.'  The  books  abound  in  illus- 
trations of  the  same  kind  to  show  that  the 
dignity  of  knight  is  not  local  but  universal ;  and 
we  therefore  feel  ourselves  warranted  to  say 


1053] 


Appendix  J. 


[1034 


that  our  opiuioo  is  founded  on  the  estahlished 
rule8  of  pleuding. 

**  We  observe  that  the  case  laid  before  the 
Attorney  and  Solicitor  General  of  England  ap- 
pear8  to  have  been  stated  on  the  part  of  the 
Jx)rd8  Commissioners  of  the  Admiralty,  and  that 
it  states  that  their  Lordships  are  not  officially 
informed  on  the  subject;  and  we  beg  leave 
humbly  to  su^rgest  that,  if  the  attention  of  the 
Attorney  and  Solicitor  General  of  England 
^hould  1)0  called  to  the  subject,  on  full  instruc- 
tions furnished  from  the  proper  department,  it 
is  possible  that  they  may  be  led  to  a  difTerent 
conclusion.  In  the  meantime,  with  all  the  defer- 
ence which  is  due  to  their  very  high  authority, 
we  feel  ourselves  bound  to  state  it,  as  our  clear 
opinion,  that  the  Lords  Lieutenant  of  Ireland 
«lid  rightfully  exercise  the  power  of  conferring 
knighthood  before  the  I'nion,  and  that  that 
event  has  made  no  dilTereuce  in  their  power. 
*•  W.  C.  Pmnkett. 
*'  H.  Joy." 

The  opiuion  of  the  judges  of  England 
was  taken  as  to  whether  since  the  Union 
the  Lord  Lieutenant  had  the  power  of 
conferring  the  honour  of  knighthood. 

"  To  the  King's  most  Excellent  Majesty, 
*•  May.it  please  Your  Majesty, 

"  In   olH-dien'e  to  your  Majesty's  com- 
mands, contained  in  the  foregoing  order  of  your 
Majesty's  Council,  we  have  met  and  conferred  , 
upon   the  questions  therein   referred  to   us  by  i 


your  Majesty ;  and,  anderstanding  from  tbe 
manner  in  which  the  question  is  proposed  to  a, 
that  the  Lord  Lieutenant  possessed  before  the 
Union  of  Great  Britain  and  Ireland  the  nndb- 
puted  power  of  conferring  the  honour  of  knight- 
hood, and  having  seen  the  forms  of  the  patents 
appointing  a  Lord  Lieatenant  of  Ireland  before 
and  since  the  Union,  which  were  furnished  to 
us  by  Mr.  BuUer  at  our  request,  and  having 
also  considered  the  Statute  for  the  Union  of 
the  two  kingdoms,  we  are  of  opinion  that  tbe 
Lord  Lieutenant  of  Ireland  does  since  th^ 
Union  of  Great  Hriiain  and  Ireland  possess 
the  power  of  conferring  the  honour  of  knight- 
hood, as  he  did  whilst  Ireland  was  a  separate 
kingdom.  All  which  is  humbly  submitted  to 
your  Majesty's  Royal  Wisdom, 

«  C.  Abbott. 
**  R.  Graham. 
"J.  Baylkt. 
**J.  A.  Pakk. 
"  G.  S.  HoLsom. 

**  G.   BURRODOH. 

«*  W.  D.  Bbst. 
"John  Huixock." 

"  We  were  not  able  to  attend  the  meeting  of 
our  brother  judges ;  but,  having  considered  the 
matter,  we  humbly  beg  leave  to  exprefts  to  joor 
Majesty  our  concurrence  with  their  opinion. 

**  R.  Richards. 
**  W.  Garrow. 

**  J.   RlCHARDSOH." 


APPENDIX  J.(a) 


The  following  opinion  of  the  Attorney 
General  and  Solicitor  General  of  England 
was  given  in  1822  on  the  question  : — 

"  Whether  His  Majesty  is  authorised  to  create 
a  new  peer  of  Ireland  in  consequence  of  the 
extinction  of  the  Earldoms  of  Montrath,  Glan- 
dore,  and  Clermont,  whilst  inferior  peerages^ 
held  by  these  earls  are  still  in  existence:  " — 

"  There  is  considerable  difficulty  in  this 
question,  arising  from  the  indiscriminate  and 
inaccurate  use  of  the  words  *  peer '  and  *  peer- 
age '  in  the  fourth  article  of  the  Union. 

"  But,  upon  considering  the  whole  of  that 
article,  the  prevailing  intention  of  the  Legis- 
lature is,  we  think,  sufficiently  manifest,  viz., 
that  the  number  of  persons  holding  peerages  in 
Ireland,  without  reference  to  the  various  dig- 
nities possessed  by  them,  should  be  gradually 
reduced  to  100,  which  number  it  was  always  to 
be  in  the  power  of  the  Crown  to  keep  up,  but 
not  to  extend.  It  appears  to  us,  therefore,  that, 
notwithstanding  the  extinction  of  some  of  the 
dignities  held  by  the  late  Earls  of  Montrath, 
Glandore,  and  Clermont,  yet  as  others  of  them 
are  still  held  by  persons  in  existence,  and  the 
number  of  Irish  peers  remains  undiminished. 


(a)  See  above,  p.  910. 


the  King  cannot  at  present  create  a  new  peer  of 
Ireland.  If  each  dignity  were,  for  the  purposes 
of  this  Article,  to  be  considered  as  a  distinct 
peerage,  this  consequence  would  follow:  That 
the  number  of  peers  existing  at  the  Union, 
which  it  was  the  evident  intention  of  the  Legis- 
lature should  be  gradually  lessened,  might  be 
increased,  for,  according  to  the  above  state- 
ment, there  are  six  peerages  extinct  which 
existed  at  the  time  of  the  Act  of  Union,  vis.,  the 
earldom  of  Glandore,  Viscounty  of  Coole  and 
Baron  of  Castle  Cuffe,  Earldom  of  Glandore  and 
Viscounty  of  Crobie,  and  Earldom  of  Glandore 
(and  whether  created  by  one  or  different  patents 
can  make  no  diflference),  and  consequent! j  two 
new  peers  might  be  created,  although  the  num- 
ber remams  the  same  as  at  the  Union,  which 
appears  to  be  at  Yariance  with  the  meaning  of 
the  Act.  Another  case  may  be  put  in  which  this 
construction  would  be  inconsistent  with  the  ex- 
press terms  of  the  Act  of  Union.  If  we  interpret 
the  term  <  peerage '  to  mean  each  separate  dig- 
nity, and  the  peerages  should  be  reduced  to  one 
hundred,  and  any  peer  holding  two  dignities 
were  to  be  created  a  peer  of  the  United  Kingdom, 
the  King,  according  to  this  construction  of  the 
Act,  could  in  such  case,  make  onl^  one  Irish 
peer ;  and  thus  the  peerages,  exdusiTe  of  those 
entitled  to  a  seat  in  the  House  of  Lords  would 
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be  reduced  to  99,  although  it  is  declared  to  be 
the  intentiou  of  Parliament  in  giving  this  power 
to  the  King,  that  the  peerage  of  Ireland  may  be 
kept  up  to  one  hundred  over  and  above  the 
number  of  peers  entitled  by  descent  or  creation 
to  an  hereditary  seat  in  the  House  of  Lords  of 
the  United  Kingdom. 

"  We  are  aware  that  cases  may  be  stated  in 
which  difficulties  of  an  opposite  nature  might 
arise ;  but  they  do  not  appear  to  us  sufficient  to 
outweigh  what  we  consider  to  be  the  prevailing 
object  of  the  Act  in  question. 

R.    GiFFORD. 

J.  S.  Copley. 
October  7,  1822." 

The  following  case  was  submitted  to 
the  Attorney  and  Solicitor  General  of 
Ireland(a) : — 

**  Herewith  are  laid  before  you  the  following 
documents  respecting  three  peerages  which  ex- 
isted at  the  time  of  the  Union,  having  become 
extinct  by  reason  of  the  decease  of  the  follow- 
ing persons :  —  Prince  Edward,  Earl  of  Dublin, 
James  Cuflfe,  Lord  Baron  Tyrawley,  John  Pres- 
ton, Lord  Baron  Tara.— Secretary's  letter  dated 
7th  August  1822. 

Attested  copy  patent  of  creation  of  Prince 
Edward  to  be  Duke  of  Kent ;  constat  of  grant 
of  dignity  of  baron  Tyrawley  to  James  Cuffe, 
Esq.,  dated  2*Jnd  November,  38  Geo.  3 ;  con- 
stat of  grant  of  dignity  of  Baron  Tara  to  John 


(a)  Irish  Miscellaneous  Papers,  691. 


Preston,  Esq.,  dated  31st  July  1800 ;  certificate 
of  the  extinction  of  the  title  of  Earl  of  Dublin 
on  the  death  of  His  Royal  Highness  Edward, 
Duke  of  Kent ;  certificate  of  the  extincuon  of 
the  title  of  Baron  Tyrawley  on  the  death  of  the 
said  James  Cuffe,  Lord  I^ux>n  Tyrawley;  certi- 
ficate of  extinction  of  title  of  Baron  Tara  on 
the  death  of  the  said  John  Preston,  Baron 
Tara;  account  of  | claims  to  Lrish  titles  referred 
to  the  House  of  Lords  from  1800  to  1822. 

Quare. — You  will  please  to  consider  the 
several  documents  herewith  laid  before  you, 
and  give  your  opinion  whether  the  same  are 
sufficient  evidence  that  the  said  three  peerages 
are  now  extinct,  and  that  one  peer  of  Ireland 
may  be  now  created  according  to  the  provisions 
of  the  Act  of  Union. 


As  to  the  peerages  of  the  late  Lords  Tyrawley 
and  Tara,  the  documents  laid  before  us  are 
sufficient  evidence  of  their  extinction  for  the 
purpose  of  proceeding  to  the  creation  of  a  new 
peer,  provided  there  is  a  third  vacancy ;  but  as 
to  the  peerage  supposed  to  be  vacant  by  the 
death  of  His  Koyal  Highness  the  Duke  of  Kent, 
I  apprehend  there  is  some  difficulty ;  I  appre- 
hend that  the  patent  of  creation  is  under  the 
Great  Seal  of  England,  and  it  appears  to  me 
that  an  Irish  Peerage  could  not  be  so  created. 
If  this  be  so,  there  are  not  three  vacancies  on 
which  a  peer  of  Ireland  may  now  be  created 
according  to  the  Act  of  Union. 

W.  C.  Plunket. 

August  17th,  1822." 


APPENDIX  K.(a) 


1821,  November  2.  The  opinion  of 
Saurvn,  the  Attorney  General  for  Ireland, 
was  taken  on  the  following  case  : — 

"  Case  for  opinion  of  the  Attorney  General.  On 
the  4th  of  November,  the  anniversary  of  King 
William's  birthday,  it  has  long  been  customary 
with  a  number  of  the  Protestants  resident  in 
Dublin  to  decorate  the  statue  of  that  monarch 
in  College  Green  with  rib1)ons ;  and  the  practice, 
though  It  has  not  perhaps  excited  direct  riot 
or  tumult,  has  ever  been  witnessed  with  the 
deepest  disgust  and  abhorrence  by  the  majority 
of  the  inhabitants,  who  are  Catholics. 

"  It  is  perfectly  known  to  be  the  intention  of 
a  body  of  Protestants  to  decorpte  the  statue  on 
the  next  anniversary,  which  is  now  close  at 
hand. 

'*  The  Government,  anxious  to  act  up  to  the 
spirit  of  the  well-known  injunction  delivered  by 
the  King,  through  Lord  Sidmonth,  to  the  peo- 
ple of  £eland,(o)  have  signified  to  the  Lord 

(a)  See  above,  p.  952. 

(6)  *'  His  Majesty  trusts  that  in  the  mean- 
time, not  only  the  spirit  of  loyal  union,  which 
now  so  generally  exists,  will  remain  unabated 


Mayor  and  the  other  city  authorities  their  earnest 
and  decided  wish  that  the  decoration  should 
not  take  place.  The  Lord  Mayor  and  authorities 
have,  in  reply,  stated  that  they  are  prepared  to 
prohibit  the  decoration,  and  (if  necessary)  to 
carry  that  prohibition  into  effect  by  force,  pro- 


and  unimpaired,  but  that  every  cause  of  irrita- 
tion will  be  avoided  and  discountenanced, 
mutual  forbearance  and  good  will  observed  and 
encouraged,  and  security  be  thus  affi[>rded  for 
the  contmuance  of  that  concord  amongst  them- 
selves which  is  not  less  essential  to  His 
Majesty's  happiness  than  to  theur  own,  and 
which  it  has  been  the  chief  object  of  His 
Majesty  during  his  residence  in  this  coontry  to 
cherish  and  promote.  His  Majesty  well  knows 
the  generosity  and  warmth  of  heart  which  dls- 
tinffuiBh  the  character  of  his  faithful  people  of 
Ireuind ;  and  he  leaves  them  with  a  heart  mil  of 
affection  towards  them,  and  with  the  confident 
and  gratifying  persuasion  that  this  parting  ad- 
monition and  injunction  of  their  sovereign  will 
not  be  given  in  vain." — Lord  Sidmouth  to  the 
Lord  lieutenant  of  Ireland.  Sept.  8, 1821.  Life 
of  Lord  Sidmouth,  8,869. 
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\\>\\'\  x\m*  CIoverniiKnt  \\\\\  authorise  them 
act. 

*'  It  is,  lunvever,  stated  to  Government  that 
anv  atteini>t  to  urevt-nt  the  usual  festivity  from 
taking  |»lace,  is  likely  to  lead  to  tumult,  if  uotto 
!i|(><mIs1kmI. 

**  It  i*5  oil  the  otlier  hand  re]>n'Nt'nte<l  to  them 
that,  under  tlie  altered  sensations  pro<luced  by 
I.onl  Sidniouth's  letter,  the  ohsirvance  of  the 
frstivity  \fill  itself  excite  tumult,  if  not  blood- 
•*hc<l,  hy  irrit.itinp:  the  (atholie  population  ;  and 
it  is  h.lirved  that  an  individual  of  the  first  re- 
sp^n'tahiiity  is  ready  to  make  alFKlavit  as  to  the 
prohjihiiity  (in  his  judgment)  of  tliis  effect  being 
pr<Khn»'«l. 

"The  <pu'sti..n  for  the  Government  is,  whether 
tile  (U'coraiion  of  the  statue  can  be  prevented, 
or  in  any  way  repres.>ed  hy  force,  and,  if  so,  in 
what  manmr  ? 

**  It  has,  on  the  one  liand,  been  urged  that  the 
custom  is  not  in  its»lf  illegal,  is  confirmed  by 
long  u«sagi',  and  is  not  ineonsistent  witli  the 
general  spirit  or  practice  of  the  Constitution, 
which  sanctions  and  even  directs  public  rejoi- 
cin:;s  in  commemoration  of  the  Revolution  of 
1688. 

•*  On  the  other  hand,  it  is  maintained  that,  the 
custom  being  known  to  be  extremely  offensive 
to  the  niaj<irity  of  the  inhabitants,  and  a  proba- 
bility e\i--ting  of  its  leading  to  mischief,  it  is 
eoinjx'tent  to  those  charged  with  the  conservation 
of  the  public  peace  to  prohibit  it,  that,  even  with 
a  viiw  to  the  preservation  of  order,  this  is  as 
competent  to  tlu*  magistrate  as  it  is  to  prohibit  the 
enii)l()yment  of  fireworks  in  tlie  streets,  or  the 
firing  of  pi'-tols  during  an  illumination,  which 
are  cases  of  very  peculiar  occurrence,  or  as 
it  is  competent  to  tlie  magistrate  to  marshal  a 
public  procession,  and  to  enforce  the  arrange- 
ments he  makes  by  stationing  otiicers  to  prevent 
individuals  from  breaking  in  upon  them. 

*•  In  this  view  it  has  Ijeen  suggested  that  the 
Lord  Mayor  should  by  proclamation  forbid  the 
decoration,  and  that,  having  done  this,  he  may 
then  lawfully  surround  the  statue  T\'ith  a  strong 
body  of  peace  officers,  linked  together  so  as  to 
admit  of  no  access,  and  whose  line  could  not  be 
penetrated  without  an  act  of  violence  in  the 
individual  attempting  it,  on  whom  therefore  the 
charge  of  breaking  the  peace  would  fall. 

"  The  political  or  prudential  considerations 
involved  in  this  case  it  is  incumbent  on  the 
Government  to  take  on  themselves;  bat  they 
are  anxious  to  be  rightly  instructed  upon  it  as 
a  case  purely  of  law.  Your  opinion  therefore  is 
requested  on  the  following  points : — 

"  1.  May  the  Lord  Mayor  or  other  proper 
authorities,  under  the  circumstances  above -men- 
tioned of  the  known  offensiveness  of  the  practice 
in  question,  and  of  the  statements  made  by 
persons  of  respectability,  that  it  is  on  the 
approaching  occasion  likely  to  excite  tumalt, 
prevent  the  decoration  of  the  statae  by  the  means 
particularly  stated  in  the  case,  or  by  any  other, 
and  what  means  ? 

**  2.  If  the  preceding  question  is  answered  in 

the  negative,  would  that  answer  be  varied,  and 

how,  if  regular  affidavits  should  be  made  that 

the  practice  was  likely  to  lead  to  tumult  ? 

« 8.  Do  any  other  and  what  means  occur  to 


so  to  1  you  by  which  Government  may  legally  prereat 
the  decoration  of  the  statue  ? 
I  "  4.  Supposing  no  legal  means  of  prerioy 
prohibition  or  prevention  to  exist,  and  the  «■ 
'  tempt  at  decoration  to  be  made,  and  poppo^iaf 
that  attempt  to  produce  either  actual  tnmulr  or 
appearances  of  tamult  among  the  Catholic  fan 
of  the  population,  would  the  civil  anthoride*  be 
then  justified  in  interfering  to  prohibit  the  far- 
ther prosecution  of  the  decoration,  %xA  to 
prevent  it,  or  to  remove  the  decoratioDj  (if 
neces8ar\')  by  force  ? 

"  1st  Query. — The  custom  of  decorating  th« 
statue  of  King  WiUiam  on  the  anniversarv  of 
his  birthday  having  prevailed  immemorallj. 
being  in  no  «ort  "contrary  to  law,  and  having  no 
tendency  whatever  in  itself  to  injure  the  pfrsons 
or  properties  of  any  of  his  Majesty's  ^'^^^ 
or  to  asperse  the  characters  of  any  indindni^ 
I  do  not  conceive  that  the  Lord  Mayor  woaM 
be  justifiable,  on  ppesumption  that  it  is  «»• 
sidered  offensive,  or  on  allegation  that  it  i^ 
likely  to  excite  tamult,  to  make  use  of  force  to 
prevent  the  decoration  of  the  statue. 

"  2nd.— But  if  the  Lord  Mayor  should  harcj^ 
grounds  to  apprehend  from  affidavits  to  be  wj 
before  him  or  otherwise  that  the  observanee « 
the  custom  on  the  ensuing  anniversary  wjJl  « 
productive  of  tumult  and  breach  of  the  ?€•«. 
and  that  the  best  and  most  proper  inea«  w 
prevent  such  tumult  and  disturbance  of  tne 
peace  will  be  to  prevent  by  force  the  contini- 
ance  of  the  usage,  it  will  be  his  dutv  (bat  ne 
must  in  such  case  act  on  his  re^P^'^!**^"  •  i^, 
prevent  it  by  force,  for,  in  the  event  of  an  acnon 
being  brought,  or  an  indictmejit  being  pre^J^ 
against  him,  his  justification  for  '^>sxd%^^ 
against  the  persons  proceeding  P'*^*^L- 
pursuance  of  the  cuf  tom  to  decorate  the  stawe. 
which  he  must  substantiate,  must  be  that  it  ^ 
a  necessary  or  reasonable  act  for  preserving 
peace,  and  not  a  pretext  for  preventing  uic 
decoration  of  the  statue.  v^ 

"3rd.— lam  of  opinion  that  Governinem^ 
not  any  legal  authority  to  prevent  the  oecoraw 
of  the  statue. 

"  4th. — Answered  above.  ,^n 

"  (Signed)        Wh.  SAURn?.(«) 

"Nov.  2nd,  1821.'* 

1822.  July  IL  O'Connell  to  the  M^ 
quis  of  Welkeley,  Lord  Lieutenant  ol  i^ 
land : — 

"Your  Excellency  came  to    administer  U»« 
laws.        My     Lord,      I      most      r^spectiW' 
but  at  the  same   time  most  ^rmlyf<^^^r 
you  to  administer  them.     The  exhibiuon  i  • 
tended,  it  is  said,  for  to-morrow  is  P^*"^!^^ 
violation  of  the  law.     It  is  an  open  and  V^^°  ^ 
excitement  to  a  breach  of  the  peace ;  it  i* 
direct  provocation  to  tumult ;  it  obstructs  t 
public  streets  by  collecting,  on  the  one  «<*<?» ' 
m suiting  and,  on  the  other,  an  irritated  con- 
course of  persons.    It  is,  my  Lord,  for  tnebe 
and  other  obvious  reasons  a  manifest  violi^^ 
of  the  law.    I  pledge  myself  to  prove  ^^^°^®*^i 
court  or  any  impartial  jury  that  the  nsnal  an^'** 
exhibition  on  the   12th  of  July  is  ill<^*- 


1 


(a)  690,  Irish  Papers,  Home  Office. 
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make  this  pledge  under  no  small  risk.  I  have 
certainly  as  large,  probably  a  larger,  professional 
income  than  any  man  in  a  stuff  ^own  ever  had 
at  the  Irish  bar— an  income  mainly  depending 
upon  the  public  notion  that  I  understand  some- 
thing of  my  profession.  I  could  not  afford  to 
ibrfeit  that  public  confidence;  and  yet  I  freely 
consent  to  forfeit  it  all  unless  I  am  able  to 
demonstrate  to  any  judicial  tribunal  that  the 
annual  exhibitions  of  the  12th  of  July  were 
illegaL"(a) 

1822.  July  16.  The  Marqais  of  WeU 
lesley  to  Sir  Bohert  Peel,  Home  Secre- 

tary(6):- 

"  (Private  and  Secret.) 

PhoBuiz  Park, 
My  dbab  Sir,  July  1 5th,  1822. 

Thb  approach  of  the  annual  ceremonies 
celebrated  by  the  party,  commonly  named  the 
Oangemen,  required  my  attention  to  the  course 
which  it  might  be  most  advisable  to  pursue  with 
respect  to  those  celebrations.  Undoubtedly  it 
would  be  a  happy  circumstance  for  the  harmony 
and  tranquillity  of  Ireland  if  those  celebrations 
were  entirely  relinquished,  and  it  is  perhaps  to 
be  lamented  that  no  opportunity  has  occurred 
of  abolishing  them  by  positive  regulations  of 
law. 

As  the  matter  now  exists,  I  cannot  think  that 
either  the  ordinary  and  accustomed  processions 
of  the  Orange  Societies,  or  the  decoration  of 
the  statue  of  King  William,  or  any  other  esta- 
blished form,  observed  on  these  anniversaries, 
can  be  deemed  illegal,  unless  accompanied  by 
adventitious  circumstances,  evidently  involving 
the  security  of  the  public  peace,  and  importing 
the  disturbance  and  terror  of  orderly  society. 
On  this  point  of  law  I  have  neither  heard  nor 
read  any  opinion  which  induces  me  to  doubt 
the  piinciples  which  I  have  submitted  to  yon. 
I  have,  therefore,  governed  my  conduct,  in  the 
first  instance,  by  the  opinion  that  these  cere- 
monies (unconnected  with  any  adventitious  cir- 
cumstances) are  not  in  themselves  contrary  to 
law.  As  Uie  question  appears  to  have  been 
'  folly  and  distinctly  considered  previously  to  the 
4th  of  November  1821, 1  have  thought  it  mi^ht 
be  useful  to  accompany  this  dispatch  by  copies 
of  the  opinion  delivered  by  Mr.  Saurin,(c)  the 
late  Attomey>Greneral  at  that  period  of  time. 

I  therefore  determined  not  only  to  abstain 
from  employing  any  fbrce,  either  civil  or  mili- 
tary, to  prevent  or  to  interrupt  these  celebra- 
tions inUie  first  instance;  but,  decmiug  that  it 
would  be  improper  to  interpose  the  direct 
authority  of  Government  for  such  a  purpose,  I 
resolved  to  limit  my  interference  to  such  repre- 
sentations and  admonitions  as  might  appear 
most  consistent  with  a  general  spirit  of  impar- 
tiality and  conciliation.  Accordingly  the  letters 
of  which  the  enclosed  are  copies  were  written 
by  my  direction. 


(a)  O'Connell's  Speeches,  1, 172. 

(b)  Home  Office,  Irish  Papers,  Ko.  690. 

(c)  SauriB  ceased  to  be  Attorney  General  in 
1821. 
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I  have  not  yet  received  any  account  of  the 
transactions  at  Bandon  or  Donaghadee  ;  but  I 
have  no  reason  to  apprehend  that  any  disturb- 
ance has  occurred  in  those  districts;  and, 
generally,  in  the  North  of  Ireland,  I  believe, 
that  the  accustomed  festivities  of  the  Orangemen 
have  passed  without  positive  tumult  or  violence. 

I  entertained  a  sanguine  hope  that  t^e  cere- 
mony in  Dublin  would  have  been  omitted  on  the 
12th  (as  it  had  been  on  the  first)  of  this  month  ; 
and  I  grounded  my  expectations  principally  on 
the  general  sympathy  with  the  distresses  of  the 
countiy,  which  seemed  to  have  suspended  all 
political  animosity  and  religious  dissension. 

My  sentiments  were  well  known  to  the  Lord 
Mayor  and  to  the  magistrates  and  leading 
Protestants  of  the  City  of  Dublin  ;  and  I  am 
inclined  to  believe  that  the  celebration  would 
have  been  omitted  had  not  the  spirit  of  discord 
been  revived  by  some  publications  which  ap- 
peared in  the  newspapers  on  the  morning  of  the 

nth. 

On  that  day  I  remained  at  the  Castle  to  a  late 
hour,  and  saw  the  Lord  Mayor  and  some  of  the 
magistrates,  who  used  every  effort  to  dissuade 
the  agents  of  the  Orange  party  from  proceeding 
to  decorate  the  statue  of  King  William  in  the 
usual  manner. 

After  a  personal  interview  with  these  agents, 
the  magistrates  signified  to  me  their  apprehen- 
sion that  the  irritation,  occasioned  by  the  publi- 
cations of  that  morning,  was  so  high  as  to 
render  any  attempt  to  check  the  proceedings  by 
admonition  hopeless. 

I  determined,  however,  to  bring  the  point  to  a 
distinct  issue ;  not  departing  from  the  system 
of  conduct  to  which  1  have  already  adverted  in 
this  letter.  In  the  presence  of  the  magistrates, 
therefore,  I  wrote  the  enclosed  paper  No.  5,  and 
I  directed  the  magistrates  to  read  it  to  the 
agents  of  the  Orange  societies,  and  to  return  to 
me  with  their  reply.  The  magistrates,  on  re- 
turning, informed  me  that  the  agents  of  the 
Orange  societies,  with  expressions  of  respect, 
signified  that  they  could  not  abstain  from  the 
usual  celebration ;  and  added  that  they  acted 
under  the  order  of  the  several(a)  Orange  lod^s, 
which  they  could  not  disobey.  They  signified, 
however,  that,  if  actual  force  was  applied,  they 
would  desist  from  decorating  the  statue ;  at  the 
same  time  assuring  the  magistrates  that  no  in- 
tention existed  of  bringing  any  force  on  the  part 
of  the  Orangemen  to  the  ceremony,  nor  of  dis- 
turbing the  public  peace  in  any  manner.  Under 
these  cireumstances,  I  directed  the  magistrates 
to  observe  the  whole  transaction  with  vigilance 
and  close  attention  ;  to  prevent  riot  or  tumult, 
if  possible ;  and  if  any  disorder  should  occur  to 
check  its  progress  by  timely  intervention,  and 
to  call  for  the  aid  of  the  military,  if  necessaiy. 
Sir  Samuel  Achmuity  had  received  my  orders 
that  morning  to  co-operate  with  the  civU  autho- 
rity if  required. 

I  enclose  the  reports  of  the  magistrates  with 
respect  to  the  proceedings  of  the  11th  and  12th 
July,  and  every  authentic  information  received 


(a)  "  N.B.— Not  only  in  Dublin  but  in  the 
country.  -  W." 

LL 
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from  other  sources  corroborates  the«e  reports. 
Although  the  celebration  has  passed  without 
bloodshed  or  formidable  tumult,  it  has  afforded 
irri'sistibK'  proof  of  the  continuance  of  that  tem- 
per of  hostility  between  the  I^man  Catnolic  and 
Protestant  parties  in  Ireland,  which  has  already 
proved  so  injurious  to  her  interests  and  repose. 

A  similar  crisis  will  occur  on  the  4th  of 
November,  unless  prevented  by  some  statutory 
interposition.  1  have  already  commenced  an 
amicable  communication  with  the  parties  most 
actively  concerned  in  promoting  and  conducting 
th"se  ofTeiisive  ceremonies,  and  I  am  not  without 
hope  of  dissuading  them  from  the  celebration  of 
the  4th  of  November. 

Hut  the  matter  is  of  so  delicate  and  doubtful 
a  character,  and  so  obnoiious  to  every  vicissitude 
of  tempiT  and  accident,  that  1  cannot  rely  on 
the  success  of  any  conciliatory  system. 

You  will  observe  with  regret  that  the  agents 
of  the  Orange  parly  in  Dublin  plainly  avowed 
that  they  acted  under  the  orders  and  authority 
of  a  constituted  body,  which  they  could  not  dis- 
obey even  under  the  admonitions  of  the  Lord 
Lieutenant,  founded  on  the  welfare  and  happiness 
the  country. 

It  is  my  painful  duty  to  bring  under  your  con- 
sideration the  state  of  the  city  of  Dublin,  and 
of  other  parts  of  Ireland  with  reference  to  the 
influence  of  these  periodical  causes  of  irritation 
and  hostility,  and  to  submit  to  the  consideration 
of  his  Majesty's  Government  whether  the  evil 
appears  to  be  of  sufficient  pressure  to  require 
any  new  and  immediate  provisions  of  law ;  or 
whether  it  would  be  more  expedient  to  wait  the 
result  of  any  more  gradnal  system  of  admoni- 
tion and  remonstrance.  I  have  thought  it  ad- 
visable to  address  you  in  the  form  of  a  private 
letter  on  a  subject  of  such  peculiar  delicacy ; 
but  I  request  you  to  exercise  your  discretion  on 
the  communication  or  even  publication  of  this 
paper  without  reserve.  I  have  the  honour  to 
be,  with  great  truth  and  esteem. 
My  dear  sir, 
Your  most  faithful  and 

Obedient  servant, 

Welleslet. 

P.S.— I  have  received  intelligence  from 
authentic  sources,  stating  that  the  Oninge  cele- 
brations throughout  the  northern  districts  of 
Ireland  had  passed  without  any  disturbance  of 
the  public  peace. 

1822,  October  14.  The  Right  Hon. 
H.  Goitlhurn  to  the  Attorney-General 
(Plunk€t).ia) 

"  Dublin  Castle, 
"  Sm,  14th  October  1822. 

As  the  period  is  now  approaching  at 
which  it  has  been  heretofore  customary  to 
decorate  the  statue  of  King  William  in  College 
Green,  and  as  this  decoration  conducted  by 
persons  of  one  political  party  has  proved 
offensive  to  many  inhabitants  of  Dublin,  who 
entertain  different  opinions,  and  ban  on  more 
than  one    occasion    called    forth  a  degree  of 

(a)  Irish  Paper*,  Home  Office,  691. 


opposition  calculated  to  distnib  the  peace  of 
the  city,    his    Excellency,     the     Lord     liea- 
tenant,  is  def irons  of  ascertaiaii^  how  far  this 
decoration  of  a  public  statue  is  oonfbrmable  t» 
law.     He    has,    therefore,  commanded    me  l» 
submit  the  question  to  your  consideratioD,  aw! 
to  desire  that  you  would  report  to  me,  for  hk 
Excellency's  information,  whether   the  decofa- 
tion  or  dressing  of  this  statne  on   the   4th  of 
November    next  would   be  a  legal    act,    aad 
whether  the  authority  of  the  execndve  Govon- 
ment  might  not  properly  be  exercised  to  prereat 
any  individuals  who  might  evince  a  dispositioo 
to  decorate    the    statue    from    carrying    their 
purpose    into    effect      If   yoa    ahoold    be    of 
opinion  that  such  a  decoration   of  the   statue 
would  be  illegal,  I  have  further  to  request  that 
^ou  would  state  to  me,  for  his   BxceUeney^ 
inibrmation,  the  grounds  of  yoar  opinion,  and 
would   point    out   the    manner  in   whi<^  job 
consider  it  advisable  that  the  attempt  at  deeo- 
ration,  if  made,  on  the  4th  of  NoTember  next, 
should  be  resisted.  With  reference  to  this  sobjeet 
I  enclose  a  copy  of  a  case  submitted   to  the 
late  Attorney-General  of  IrelAnd,(a)  and  €if  lus 
opinion  thereupon,  and  I  further  sabjom,  as 
indicative  of  the  tendency  of  such  a  deooratioD, 
the  account  given  by  the  police  magistrate  of 
what  took  place  at  a  previous  ceremonj  of  the 
same  kind  on  the  12th  of  July  last 
I  am,  sir, 

Hbnbt  GocLBirsir." 

1822,   October  15.      Plunket   {Attorney 
General)  to  the  Bight  Hon.  H,  Goulbum. 
"Sir,  October  15,  1822. 

I  HAVB  had  the  honour  of  receiving  your 
letters  of  the  14th  inst  stating  that  as  the  period 
is  now  approaching  at  which  it  has  been  cost^mi- 
ary  to  decorate  the  statue  of  King  William  in 
College  Green,  and  as  this  decoration  conducted 
by  persons  of  one  political  party  has  proved 
offensive  to  many  inhabitants  of  DaUin,  who 
entertain  different  opinions,  and  has  on  more 
than  one  occasion  called  forth  a  degree  of 
opposition  calculated  to  disturb  the  peace  of  the 
city,  his  Excellency  the  Lord  Lieutenant  it 
desirous  of  ascertaining  how  far  the  decoratioo 
of  a  public  statue  is  conformable  to  the  law; 
and  that  he  has,  therefore,  commanded  yoa  to 
submit  the  question  to  my  consideration,  and 
desire  that  I  should  report  to  you,  for  his  Exod- 
lency*8  information,  whether  the  dressing  this 
Etatue  on  the  4th  of  November  next  would  be 
a  legal  act ;  and  whether  the  authority  of  the 
Executive  Government  might  not  properljbe 
exercised  to  prevent  any  individuals  who  might 
evince  a  disposition  to  decorate  the  statne  from 
carrying  their  purposes  into  effect,  and  that,  if  I 
should  be  opinion  that  such  a  decoration  of  the 
statue  would  be  illegal,  I  should  state  to  joo, 
for  his  Excellency's  information,  the  grounds  of 
my  opinion ;  and  that  I  should  point  out  the 
manner  in  which  I  consider  it  advuutble  that  the 
attempt  at  decoration,  if  made  on  the  4th  of 
November  next,  should  be  resisted. 

I  have  received  the  copy  of  a  case  submitted 
to  the  late  Attorney  General,(6)  and  of  his 

(a)  See  above,  p.  1058* 
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opinion  thereon,  enclosed  in  jonr  letters,  and 
also  the  accoont  given  by  the  police  magistrates 
of  what  took  place  at  or  previous  to  a  ceremony 
of  the  same  kind  on  the  12th  of  July  last,  and 
which  yon  subjoin  as  indications  of  the  tendency 
of  such  a  decoration. 

I  have  applied  my  immediate  attention  to  the 
consideration  of  the  very  important  questions 
sabmitted  to  me,  and  have  now  the  honour  of 
communicating  to  yon,  for  his  Excellency's  in- 
formation, my  opinion  thereupon. 

I  am  of  opinion  that  any  statue  or  other 
ornament  erected  in  the  public  streets  (no  matter 
by  whom  or  at  whose  expense)  must,  generally 
-  speaking,  be  considered  as  public  property ;  and 
I  am  not  aware  of  any  circumstance  which 
applies  to  the  statue  of  King  William,  so  as  to 
prevent  its  coming  within  the  general  principle 
or  to  vest  the  property  in  it  in  any  individual 
or  any  class  of  individuals.  It  therefore  appears 
to  me  that  any  person  may  be  prevented  by  the 
magistrate  from  intermeddling  with  such  public 
property  by  affixing  to  it  any  emblem  or  device, 
whether  such  emblem  or  device  be  intended  as 
a  work  of  respect  or  of  insult  to  the  memory  of 
the  person  or  event  represented  by  such  statue 
or  ornament ;  and  if,  in  opposition  to  the  magis- 
trate, any  person  shall  persist  in  doing  so,  such 
person  may  be  prosecuted  for  a  misdemeanor, 
and  the  magistrate  will  be  justified  in  using  the 
civil  force  under  his  authority  for  the  purpose 
of  preventing  him.(o) 

But  beyond  this  Uiere  is  a  much  more  im- 
portant consideration,  which  appears  to  me  to 
apply  directly  to  this  case.  Any  act,  however 
indifferent  or  innocent  in  itself,  not  having  refer- 
ence to  any  legal  right  concerning  the  person  or 
property  of  the  individual  desiring  to  exercise  it, 
not  imposed  on  him  as  a  duty  or  forming  any 
part  of  his  lawful  business,  if,  under  the  circum- 
stances in  which  it  is  proposed  to  be  done,  it  has 
a  tendency  to  produce  a  breach  of  the  peace, 
may  be  prevented  by  order  of  the  magistrate ; 
and  the  party  persisting  in  opposition  to  such 
order  will  become  criminal,  and  may  be  pre- 
vented and  prosecuted.  How  fiir  the  dressing 
of  the  statue  of  King  William  in  this  country, 
and  at  stated  anniversaries,  is  in  its  nature 
calcuUited  to  lead  to  a  disturbance  of  the  public 
tranquillity,  it  is  not  necessary  to  discuss ;  it  is 
sufficient  to  know  that  it  has  actually  been 
attended  with  that  effect,  and  that  the  prospect 
of  its  repetition  excites  reasonable  and  well- 
grounded  alarm  in  the  King's  subjects  with  re- 
spect to  their  security  and  quiet  The  Kin^s 
subjects  have  a  right  to  the  protection  of  uie 
magistrate  a^inst  the  recurrence  of  such  scenes, 
and  the  contmuance  of  such  apprehensions ;  and 
the  right  and  duty  of  the  mi^strate  to  afford 
such  protection  being  clear,  Uie  only  question 
for  him,  in  the  exercise  of  his  discretion,  is, 
whether  he  is  to  wait  until  the  breach  of  the 
peace  is  actually  committed  and  then  to  disperse 
and  punish  the  parties  concerned  in  it,  or  is  he 
not  bound  to  prevent,  as  by  law  he  may  do,  the 
committing  the  act  which  is  calculated  to  pro- 
dnceit,  

(a)  See  Dovtutom  r.  Payne,  S  H.  Bl.  527 ; 
B.  T.  CarliU,  <  C.  &  P.  628;  ex  parit  Lewis, 
21  Q.B.D.  191. 


I  am,  therefore,  of  opinion  that  the  magistrate 
has  authority  to  forbid  the  dressing  of  the  statne 
on  the  4th  of  November  next,  and  that  the 
dressing  it  after  such  prohibition  notified  to  the 
party  would  be  an  illegal  act,  and  that  the  autho- 
rity of  the  Executive  Government  may  properly 
be  exercised  to  prevent  any  individuals  who  may 
evince  a  disposition  to  decorate  the  statne  from 
carrying  their  purpose  into  effect. 

Having  thus  stated  my  opinion  and  the 
grounds  of  it,  I  beg  leave  to  submit  some  fur- 
ther observations  applying  to  that  part  of  your 
letter  in  which  you  express  his  Excellency's 
commands  that  I  should  point  out  the  manner 
in  which  I  consider  it  advintble  that  the  attempt 
at  decoration,  if  made  on  the  4th  of  November 
next,  should  bo  resisted. 

It  does  not  appear  who  the  individuals  are  by 
whom  the  decoration  of  the  statne  of  King 
William  at  certain  anniversaries  is  directed  or 
executed ;  I  cannot  collect,  from  tiie  report  of 
the  police  magistrates,  what  were  the  circum- 
stances under  which  the  dressing  of  the  statne 
on  the  12th  July  last  took  place.  They  state 
merely  that  it  was  dressed  early  on  the  morning 
of  the  12th,  when  no  riot  took  place,  and  their 
report  is  confined  to  the  riot,  which  did  take 
place  on  the  evening  of  that  day,  and  which 
continued  until  the  statue  was  undressed.  It 
appears  to  me  important  that  the  police  magis- 
trates who  made  the  report  should  state,  if  they 
can  ascertain  them,  the  names  and  description 
and  station  of  the  persons  by  whom  the  statue 
was  then  and  is  usually  dressed,  and  by  what 
authority  the  act  is  done.  I  apprehend  the  fact 
to  be  that  the  persons  do  not  avow  themselves, 
that  the  transaction  takes  place  either  in  the 
night,  or  at  an  honr  in  the  morning  before  the 
inhabitants  are  up,  and  that  no  manner  of  autho- 
rity is  alleged  for  the  proceeding.  It  appears  to 
me  essential  that  all  these  circumstaoces  should 
be  immediately  and  accurately  inquired  into  and 
ascertained  by  affidavits  from  the  persons  ac- 
quainted with  the  transactions.  That  there  can- 
not be  an  immemorial  usage  on  such  a  subject 
is  certain ;  that  there  has  been  any  long  con- 
tinuance of  such  a  custom  (in  any  sense  of  the 
word)  practised  by  such  persons  does  not  appear 
to  be  ascertained,  and  I  appreheod  is  not  the 
fact;  the  supposition  that  any  individual  could 
justify  his  resistance  to  the  magistrate  by  the  as- 
sertion of  aright  under  such  an  alleged  custom,  (a) 
and  still  more  that  the  magistrate  could  be  made 
answerable  for  using  the  civil  force  to  prevent 
his  exercise  of  it,  appears  to  me  not  to  rest  on 
any  solid  foundation.  But  it  may  be  a  matter  of 
satisfaction  to  his  Excellency  to  have  it  ascer- 
tained, whether  in  point  of  fact  there  are,  or  for 
any  length  of  time  have  been,  any  known  persons, 
or  classes  of  penons,  claiming  the  exercise  of 
such  a  right  It  appears  to  me  also  advisable 
that  the  circumstances  of  the  riot  which  took 
place  on  the  evening  of  the  12th  of  July,  in  conse- 
quence of  the  dressing  of  the  statue,  should  be 
ascertained  by  the  affidavit  of  persons  who  were 
present,  and  that  such  affidavits  should  be 
obtained  not  merely  from  the  police  (to  whom 


(a)  De  Morgan  v.  Metropoliian  Board  of 
Works,  6  Q.B.D.  165. 
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no  kind  of  blame  appears  to  attach),  but  of  any 
other  description  of  persons  who  were  present 
and  are  willing  to  testify,  and  particularlj  of  the 
inhabitants  of  (^ollego  Gn^en,  and  that  in<|uines 
shouM  be  made  from  them  whether  any  mcon- 
venience  resulted  from  the  riot,  and  whether 
they  entertain  any  a]>prehension8  of  the  recur- 
rence of  such  soeaes  if  the  dresgings  of  the  statue 
should  be  repeated  on  the  4th  of  November  next. 

The  accuracy  of  these  inquiries,  and  the  full 
disclosure  of  the  entire  of  the  facts  and  circum- 
stances connected  with  them,  appear  to  me  most 
important  for  the  purimseof  enabling  the  Execu- 
tive (fovemment  to  exercise  its  discretion  in  the 
administration  of  the  laws  on  the  approaching 
occasion. 

On  these  steps  being  taken,  I  would  humbly 
submit  that,  if  his  Excellency  shall  be  of  opinion 
that  the  law  is  such  as  I  have  stated  it  to  be, 
and  that  in  point  of  discretion  the  case  is  such 
as  to  require  the  application  of  the  law,  it  would 
be  proper  in  such  manner  as  may  appear  to  him 
most  fitly  for  the  purpose,  to  have  the  law  and 
the  intention  of  acting  upon  it  publicly  notified ; 
and  that  thereu|>on  directions  should  be  given  to 
the  magistrate  under  whose  disposal  the  police 
of  the  metropolis  is  placed  to  take  care  so  to 
guard  the  statue  that  no  person  may  have  the 
means  of  attaching  any  device  or  emblem  to  it 
at  the  period  when  such  proceeding  is  appre- 
hended, and  that  they  should  be  instructed  to 
prevent  such  persons  by  force,  if  necessary,  and 
to  apprehend  them  if  they  by  force  attempt  to 
prosecute  their  object. 

I  have  to  apologise  for  the  prolixity  of  this 
report.  If  I  have  in  any  part  of  it  gone  beyond 
the  letter  of  the  question  as  proposed  to  me,  I 
have  to  request  you  will  attribute  it  to  my 
anxiety  not  to  leave  any  substantial  part  of  the 
case  which  you  by  his  Excellency's  commands 
have  done  me  the  honour  of  submitting  to  me 
unanswered. 

I  have  the  honour  to  be 

Sir, 
Your  most  obedient, 

humble  servant, 
(Signed)         W.  C.  PLrNKET."(a) 

1822,  October  27.  The  Marquis  of  TFeZ- 
lesley  to  Sir  Robert  Peel, 

(Private  and  Secret.) 

"  Dublin  Castle, 
"Mr  DEAR  Sm,  October  29,  1822. 

Since  the  receipt  of  your  letter  (marked 
private  and  secret)  of  the  21st  of  July  1822 
my  attention  has  been  continually  directed  to 
the  object  of  preventing,  by  conciliatory  re- 
monstrance and  admonition,  the  celebration  of 
the  accustomed  ceremonies  in  the  city  of  Dublin 
on  the  approaching  4th  of  November. 

Several  communications  have  passed  with  the 
leaders  of  the  Orange  associations,  and  with 
their  agents,  in  the  country  and  in  the  city  of 
Dublin  ;  and  at  different  meetings  of  the  party 
the  abolition  of  the  usual  celebration  has  been 
repeatedly  discussed. 

The  leaders  and  principal  personages  have 
appeared  to  be  generally  cQsposed  to  relinquish 
these  unconciliatory  proceedings ;  but  the  great 

(a)  691, 1829,  Irish  Papers,  Home  Office. 


body  of  the  ptrty  has  manifested  a  dinnelinadoa 
to  make  the  first  adTance  in  a  conise  ao  oppo^ato 
to  their  prejudices  and  passioos,  and  (in  their 
opinion)  so  dangerous  to  their  combined  in- 
fluence, dignity,  and  honour. 

The  result  is  that  no  pledge  has  been  gives 
which  can  aflbrd  any  secmity  to  the  pnbl^ 
peace  against  the  renewal  of  die  sceiies  of  the 
12th  of  July  1822  in  the  city  of  Ihiblin. 

Many  of  the  leaders  of  the  party  hare  sigm- 
fied  a  wish  for  the  timely  interposition  of  tibe 
executive  power ;  and  it  appears  probable  that 
many  of  the  [Kirty  would  cheerfolly  submit  to 
the  interference  of  (jh>yemment,  which  wooil 
relieve  them  from  much  embarrassment  wxtk 
their  friends  and  partisans. 

Whatever  intercourse  has  occurred  wi^  the 
Orange  party  has  been  conducted  with  eroy 
practicable  degree  of  caution,  for  the  purpose 
of  precluding  any  recognition  ot  the  associatkn 
in  its  corporate  capacity  ;  the  legality  of  rach  t 
confederacy  being  questionable. 

The  various  discussions  among-  the  Orange 
party,  and  their  unsatisfiictory  result,  haTiag 
attracted  public  attention,  the  question  has  beca 
embittered  by  additional  animosity;  and  the 
approaching  anniyersary  is  contemplated  with 
increased  alarm  and  agitation  by  the  people  of 
Dublin. 

In  this  state  of  affairs,  having  lost  all  hope 
of  inducing  those  who  haye  been  principally 
concerned  in  instigating  these  celebrations  to 
assist  me  in  abolishing  them,  I  have  attentiTely 
considered  the  nature  and  extent  of  the  ri^ 
and  duty  of  the  executive  power  with  reference 
to  the  present  aspect  of  the  case  under  ^e  forn 
now  presented  to  my  view. 

Although  the  celebration  of  the  IStfa  Ji^y, 
1 822,  occasioned  no  loss  of  lives  nor  formid- 
able tumult,  the  public  peace  was  violently 
disturbed,  and  a  riot  ensaed,  of  which  the  deco- 
ration of  the  statue  of  King  William  was  the 
sole  cause. 

Tranquillity  was  restored  by  the  int^erenoe 
of  the  police,  which,  however,  suffered  insilt 
and  injury  in  the  discharge  of  its  public  and 
lawful  functions. 

Great  alarm  and  terror  were  excited  among 
the  peaceable  inhabitants  of  the  city  of  Dublin, 
especially  in  the  vicinity  of  the  statue ;  and  it 
was  not  until  the  morning  of  the  13th  July  that 
all  apprehension  of  danger  appeared  to  have 
ceased. 

Previously  to  these  occurrences  of  the  12tii 
July,  I  abstained  from  any  direct  interposition 
of  the  executive  power,  under  a  sense  of  the 
considerations  submitted  to  you  in  my  private 
and  confidential  letter  of  the  15th  July  1822 ; 
and  it  was  highly  satisfactory  to  me  to  be 
enabled  to  understand,  by  your  private  and 
secret  letter  of  the  21st  July,  that  my  conduct 
was  approved  by  his  Majesty's  Government. 

But  the  case  is  essentially  changed  by  the 
events  of  the  12th  July.  Under  my  own  direct 
observation,  and  within  my  own  knowledge  and 
experience,  the  decoration  of  the  statue  of  King 
William  on  that  day  produced  tumult  and 
breach  of  the  peace,  under  various  circum- 
stances, which  afford  just  ground  for  appreh^d- 
ing  a  similar  disturbance  of  the  public  tran- 
quillity (on  the  4th  of  November)  if  a  similar 
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exhibition  should  be  penoitted  by  the  execntiye 
power. 

I  cannot  express  mj  sentiments  more  clearly 
than  by  stating  that,  if  I  were  now  personally 
questioned,  imder  the  solemn  obligation  of  an 
oath,  I  must  declare  my  serious  apprehension 
that  the  decoration  of  the  statue  on  the  4th 
November  must  produce  a  riot,  probably  of 
much  greater  extent  and  more  dangerous  con- 
sequences than  that  which  occurred  on  the 
12th  July. 

That  a  riot,  at  least  equally  injurious  to  the 
public  peace  would  occur,  is  so  highly  probable 
as  to  approach  nearly  to  certainty.  But  the 
irritation  which  has  been  produced  by  the 
tenacity  of  the  party  supposed  to  be  princi- 
pally concerned  m  conducting  this  favourite 
show  justly  increases  the  apprehension  of  a 
more  general  and  perilous  disturbances  of  public 
order. 

Without  examining  what  might  be  the  de- 
scription of  my  right  and  duty,  under  an  impres- 
sion so  regularly  formed  and  so  deeply  fixed 
by  fact  and  reason  in  my  judgment  and  con- 
science, it  is  sufficient  to  apprize  you  that  I 
have  not  thought  it  proper  to  frame  any  plan 
of  proceeding  until  I  had  consulted  the  Attor- 
ney General,  and  under  his  advice  and  with 
his  assistance  had  brought  the  question  of  law 
to  a  clear  issue. 

Accordingly  I  directed  the  Chief  Secretary  to 
make  a  communication  to  the  Attorney  Gene- 
ral, of  which,  together  with  the  Attorney 
General's  reply,  a  copy  is  enclosed.  Copies  are 
also  enclosed  of  the  documents  required  by  the 
Attorney  General.  From  these  papers  you  will 
collect  a  clear  view  of  the  nature  of  the  distur- 
bance of  the  12th  July ;  the  affidavits  of  several 
inhabitants  of  College  Green  will  sufficiently 
demonstrate  their  just  apprehension  of  similar 
or  of  more  formidable  tumults  on  the  4th  of 
November,  if  the  decoration  of  the  statue  shall 
not  be  prevented. 

Under  these  circumstances  the  decoration  of 
the  statue  (according  to  the  opinion  both  of  Mr. 
Plunkett  and  Mr.  Saurin)  may  lawfully  be  pre- 
vented by  the  executive  power. 

With  r^rd  to  the  expediency  of  the  inter- 
position of  Gk)vemment,  a  question  of  discre- 
tion has  arisen  to  which  I  have  given  the 
utmost  and  most  deliberate  consideration,  and 
I  am  satisfied  that  no  chance  exists  of  prevent- 
ing public  disturbance  on  the  4th  November 
otherwise  than  by  promulgating  the  principles 
of  law  which  forbid  the  decoration  of  the 
statue  under  present  circumstances,  and  by  en- 
forcing those  principles  against  any  persons  who 
may  attempt  to  violate  them.  It  is,  th^efore, 
my  intention  to  pursue  this  course,  with  every 
practicable  degree  of  moderation  and  with 
every  precaution  to  avoid  offence  against  either 
party. 

Being  also  anxious  that  this  matter  should 
not  be  raised  to  any  exaggerated  importance,  I 
intend  to  make  the  requisite  communication  by 
letter  to  the  Lord  Mayor  of  Dublin  from  the 
Chief  Secretary,  and  to  require  his  Lordship  and 
the  magistrates  to  issue  proper  proclamations  in 
the  course  of  a  few  days,  previously  to  the  4th 
of  November.    At  an  interview  with  the  Lord 


Mayor  yesterday  I  received  not  only  every 
assurance  of  the  determination  of  his  Lordship 
and  of  the  other  magistrates  to  discharge  their 
duty  firmly  and  faithfUUy,  but  also  a  signifioa- 
tion  of  their  general  opinion  that  the  interposi- 
tion of  the  executive  power  was  urgently  re- 
quired to  prevent  the  decoration  of  the  statue, 
as  the  only  effectual  mode  of  preserving  the 
public  peace  on  the  4th  of  November. 

It  is  not  to  be  supposed  that  some  of  the 
more  violent  members  of  the  Corporation  will 
not  condemn  the  course  which  I  propose  to 
pursue,  but,  as  far  as  my  inquiries  have  enabled 
me  to  form  any  judgment,  I  entertain  a  con- 
fident hope  that  no  resistance  will  be  attempted 
after  the  law  shall  have  been  proclaimed. 

I  propose  to  forward  to  you  to-morrow  copies 
of  Mr.  Goulbum's  communications  with  the 
Lord  Mayor,  and  as  soon  as  possible  copies 
of  his  Lordship's  proclamations. 

Although  this  letter  is  addressed  in  a  private 
form,  you  win,  of  course,  use  your  discretion  in 
considering  it  as  a  public  dispatch. 

I  have  the  honour  to  remain,  my  dear  Sir, 
with  true  respect  and  regard, 

Tour  faithful  Servant, 
Wellbslbt. 

As  I  was  closing  this  dispatch  I  received  an 
intimation  (but  of  a  vague  and  unsubstantial 
character)  that  it  was  mtended  to  declare  to 
the  Government  that  all  notion  of  decorating 
the  statue  was  now  abandoned.  I  hope  this 
declaration  may  be  made ;  but  after  aU  that  I 
have  witnessed  I  am  resolved  to  promulgate 
the  law  in  terms  of  the  utmost  moderation  and 
of  the  most  conciliatory  temper. 

W.« 


18ii2,  October  29.  The  Right  Hon.  H. 
OouUmrn  to  the  Lord  Mayor  of  Dublin(a). 

"  Dublin  Castle, 
"  Mr  Lord,  29th  October  1822. 

The  Lord  Lieutenant  has  reason  to 
apprehend  that  an  attempt  wiU  be  made  on 
the  night  of  the  8rd  or  on  the  morning  of  the 
4th  of  November  to  affix  some  decoration  to 
the  statue  of  King  William  in  College  Green. 

Such  a  proceeding  appears  to  his  Excellency 
calculated  to  endanger  the  tranquillity  of  the 
city,  and  this  opinion  is  confbrmed  by  the 
depositions  of  several  citixeus  and  Dublin 
residents  in  the  immediate  neighbourhood  of 
the  statue,  who  have  sworn  their  belief  that 
such  an  attempt,  if  made,  must  lead  to  a  serious 
disturbance  of  the  public  peace.  Under  these 
circumstances  his  Excellency  has  commanded 
me  to  call  upon  your  Lordship  to  adopt  timely 
measures  for  preserving  the  peace  of  the  city, 
and  as  his  Excellency  conceives  that  the  most 
effectual  mode  of  preventing  disturbance  will  be 
to  prohibit  the  decoration  of  the  statue,  I 
am  to  point  out  to  you  the  importance  in  the 
first  instance  of  warning  all  persons  of  your 
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I^rdship'8  inteutionfl  to  prohibit  any  soch  deco- 
ratioD,  aud  of  appming  all  penionK  that  any 
nttciiipt  to  disobey  your  Lordship*!  admonition 
will  subj^-ct  thi'  offender  to  the  penalties  of  the 
law.  Your  Lordship  will  also  make  inch 
arrangements  as  may  be  requisite  for  effectually 
guarding  the  statue  against  any  endeavour 
which  may  be  made  to  affix  to  it  on  the  days 
mentioned  any  emblem,  ornament,  or  device 
whatever. 

I  have,  &c. 
(Signeil)         Henrt  Goulburk." 

1822,  October  31.  Proclamation  by  the 
Lord  Mayor  of  Dublin,  John  Smith  Flem- 
imj. 

*•  WiiKUEAS  the  Decorati<m  of  the  Statue  of 
King  William  in  College  Green  has  been  for 
some  tinu'  \Ki*it  the  ooiasion  of  dissensions  and 
animosities  amongst  the  Inhabitants  of  Dublin, 
and  in  many  in>tances  prtMluctive  of  violations 
of  the  Public  Peace,  and  whereas  it  appears,  by 
information  upon  oath  that,  in  consequence  of 
the  Decoration  of  the  said  Statue  on  the  12th 
Day  of  July  last,  a  tumultuous  mob  assembled 
in  the  early  part  of  the  Night  of  the  said  Day, 
and  continued  in  a  state  of  riot  and  disturbance 
of  the  Public  Peace  for  some  hours,  during 
which  period  several  of  His  Majesty's  subjects 
received,  in  consequence  thereof,  serious  bodily 
injuries,  and  the  Inhabitants  of  College  Green 
and  its  vicinity  were  kept  in  a  state  of  great 
personal  apprehension  and  alarm,  and  whereas 
it  further  api)earH  by  the  said  information  upon 
Oath  that  there  is  reason  to  believe  that  there 
will  be  a  repetition  of  the  like  Disturbances,  if 
the  said  Statue  shall  be  decorated  upon  the 
approaching  Anniversaries  on  the  4th  and  5th 
Days  of  November  next, 

"  Now  I,  the  said  Lord  Mayor  of  Dublin,  do 
hereby  give  this  Public  Notice  that  as  Chief 
Magistrate  of  this  City,  I  shall  feel  it  my 
bounden  Duty  to  guard,  as  far  as  I  possibly 
can,  against  the  recurrence  of  similar  disorders 
and  infractions  of  the  Public  Peace,  and,  for 
that  purpose  to  prevent,  by  all  legal  means  in  my 
power,  the  Decoration  of  the  said  Statue,  or  the 
affixing  thereto  any  emblems,  ornament,  or  device 
whatever,  with  a  view  to  the  said  approach- 
ing Anniversaries,  and  to  bring  to  Public  Justice 
all  offenders  in  that  respect.  Aud  I  do  most 
confidently  hope  that  all  the  loyal,  peaceable, 
and  well-disposed  of  my  Fellow  Citizens  will 
concur  in  giving  effect  to  this,  my  Proclamation. 
And  I  do  further  hope  that  in  thus  following 
the  wise  and  benignant  Instructions  of  His 
Majesty,  and  avoiding  this  cause  of  Irritation, 
we  shall  set  an  example  which,  by  uniting  all 
classes  in  support  of  His  Majesty's  Government, 
may  restore  the  Public  tranqaiUity,  redeem  the 
character  and  promote  the  prosperity  of  the 
country  in  general. 

Given  at  the  Mansion  House,  3l8t  Day  of 
October  1822. 

By  Order, 

(A.  Tatlor), 

Secretary." 

1822,  November  7.  The  Marquis  of 
WeOesley  to  Sir  Eobert  Feel 


**  (Private  and  Secret.) 

"PhoMiix  Park, 
"*  Mr  DKAB  Sib,  November  7th,  1822. 

Although  Mr.  Goolbom  hns  mlreadj 
transmitted  to  you  copies  of  his  letter  to  Che 
Lord  Mayor  of  Dablin  of  the  29th  of  October 
1822,  and  of  the  Lord  Mayor's  ProclanMUion  of 
the  31st  of  the  same  month,  I  think  it  may  be 
convenient  to  annex  copies  of  those  documents 
to  this  letter. 

In  the  interval  which  elapsed  between  tbe 
receipt  of  Mr.  Groulbnm'f  letter  and  the  pabH- 
cation  of  the  Lord  Mayor's  Proclamarion,  the 
painting  of  the  statue  was  commenced  ;  bat  no 
attempt  was  made  by  the  executive  power  to 
interrupt  that  part  of  the  decoration  mitil  after 
the  Lord  Mayor's  Proclamation  had  been  pab- 
lished. 

On  the  evening  of  the^nd  of  November  the 
Lord  Mayor  received  a  letter  from  Mr.  Sutter, 
a  member  of  the  Common  Coimcil,  to  which 
his  Lordship  returned  an  answer  on  the  Srd ; 
copies  of  these  letters  are  enclosed. 

The  report  of  the  police  relative  to  the  trans- 
actions of  the  night  of  tbe  Srd  and  morning  of 
the  4th  of  November  is  also. 

The  successive  reports  of  the  poUee  and 
letters  of  the  Lord  Mayor  from  the  5th  to  the 
7th  of  November  complete  the  int^ligence 
received  to  this  evening. 

From  these  docimients  yon  win  perceive 
that,  although  no  attempt  was  made  on  tbe  drd, 
4th,  or  5th  instant  forcibly  to  decorate  the 
statue,  persons  in  the  Common  Council,  and 
others  in  the  city,  disputed  the  legality  of  tbe 
proceeding  of  the  magistrates,  and  ^ntimatH 
an  intention  of  bringing  the  point  to  issne  in  a 
court  of  law. 

On  the  night  of  the  6th,  or  morning  of  ths 
7  th,  an  attempt  was  made  by  Mr.  Sutter  and 
others  to  decorate  the  statne,  which  was 
frustrated  with  some  difficulty  by  tbe  police. 
On  this  occasion  Mr.  Sutter  and  his  associates 
are  stated  to  have  used  the  utmost  force  withm 
their  power,  and  to  have  behaved  with  the 
greatest  violence. 

Tou  will  observe,  with  regret,  that  great  dis- 
turbance and  disorder  have  prevailed  in  the 
city  of  Dublin,  although  unattended  by  loss  of 
lives. 

Neither  the  great  body  of  the  Protestants  nor 
that  of  the  Catholics  has,  however,  been  agitated 
by  these  transactions.  The  persons  who  have 
appeared  in  this  scene  are  of  no  importance 
cither  from  their  numbers  or  consideration. 
Persons  of  both  religious  pemiasions  have 
been  found  in  tbe  different  assemblages  which 
have  been  collected  ;  aud  each  of  these  inferior 
partisans  has  displayed  his  animosity  with  the 
virulence  and  intemperance  which  umially  cha- 
racterise the  lowest  agents  of  all  parties. 

The  Roman  Catholic  body  in  Dablin  has  not 
manifested  any  spirit  of  exaltation  or  triampb, 
but  has  maintained  the  most  temperate,  concilia- 
tory, and  orderly  demeanour.  It  is,  however,  to 
be  expected  that  the  violence  of  some  in- 
dividoals  will  be  ascribed  to  the  general  spirit 
of  the  whole  party ;  and  a  similar  imputation 
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will  probabljr  be  retorted    on  the  Protestants 
with  equal  injustice. 

The  party  conducted  by  Mr.  Sutter  declare 
their  intention  of  renewing  their  attempt  to 
decorate  the  statue,  which  will  of  course  be 
again  defeated  by  the  police,  in  whose  hands 
the  custody  of  the  statue  is  now  placed;  nor 
have  I  thought  it  advisable  to  employ  the 
military  in  any  stage  of  these  fantastical  ex- 
hibitions. 

I  have  passed  the  greater  part  of  this  day  at 
the  Castle,  and  I  haye  seen  some  of  the  magis- 
trates. The  city  of  Dublin  is  now  perfectly 
quiet,  and  I  trust  that  no  disturbance  is  likely 
to  occur  of  sufficient  magnitude  to  require  the 
employment  of  any  other  force  than  that  of  the 
pohce. 

Jt  win  be  a  question  of  discretion,  which  must 
be  governed  by  future  events,  whether  any 
prosecutions  shall  be  instituted  against  the 
leaders  in  this  ludicrous  enterprise;^  such  as 
have  actually  broken  the  peace  by  direct  force 
have  been  apprehended,  and  will  be  brought  to 
justice  in  the  ordinary  course  of  law. 

I  have  the  honour  to  be,  with  true  respect 
and  regard,  my  dear  Sir,  your  f&ithful  and 
obedient  servant, 

Wkllbslst. 

Right  Hon.  Robert  Peel,  fiw." 

1822,  November  2.  Sir  Bohert  Peel  to  the 
Marquis  of  Wdlesley. 


"Whitehall,  2nd  November  1822. 

"  Mr  DEAB  LOHD, 

Mr  letter  of  the  2l8t  of  February  will 
have  led  your  Excellency  to  anticipate  my 
entire  acquiescence  in  the  course  which  it  b 
your  intention  to  pursue  for  the  purpose  of  pre- 
venting the  usual  decoration  of  the  statue  of 
King  William  on  the  4th  instant. 

After  the  attempts  which  have  been  made  on 
the  part  of  the  Executive  Government  to  in- 
duce, by  the  means  of  admonition  and  remon- 
strance or  departure  from  the  annual  custom, 
without  any  positive  assurance  that  those  at- 
tempts will  be  effectual ;  and  after  the  deposi- 
tion on  oath  that  the  observance  of  the  custom 
on  the  present  occasion  will  in  all  probability 
lead  to  a  serious  disturbance  of  the  public 
peace,  I  do  not  consider  that  it  would  be  con- 
sistent either  with  the  dimity  or  with  the  duty 
of  Crovemment  to  abstain  from  taking  those 
precautions  for  the  maintenance  of  tranquillity 
which  the  law  empowers  it  to  take. 

Although  our  communications  upon  this  sub- 
ject have  been  conducted  in  a  private  form,  I 
deem  that  form  to  have  been  adopted  solely  on 
account  of  the  importance  and  delicacy  of  the 
matters  to  which  it  has  referred ;  and  that  the 
correspondence  ought  to  be,  as  I  have  directed 
it  to  be,  officially  recorded. 

I  have  the  honour  to  renudn,  my  dear  Lord, 
with  true  respect  and  regard, 

(Signed)        Robbst  Pbsl.** 


APPENDIX  L.(a) 


The  two  following  memoranda  were 
written  by  the  Duke  of  Wellington  in 
relation  to  the  Deccan  Prize  Case : 

Memoilanduu,  September  10,  1825. 

When  the  Deccan  Prize  Case  was  under  the 
consideration  of  the  Lords  of  the  Treasury,  in 
the  year  1828,  it  was  stated  by  one  party,  and 
not  disputed  by  the  other,  and  understood  by 
their  Lordships,  that  there  was  a  very  large 
booty  at  the  ^position  of  His  Majesty,  taken 
by  the  troops  at  Poonah,  at  Nagpour,  and  at 
Mahidpour,  The  one  party  before  their  Lord- 
ships, Sir  Thomas  Hislop  and  the  army  of  the 
Deccan,  claimed  the  exclusive  right  to  have 
the  booty  distributed  among  them.  The  other 
party.  Lord  Hastings  and  the  grand  army, 
claimed  to  participate  in  the  advantage. 

The  first- mentioned  party  contended  that 
there  was  no  previous  concert  or  legal  aseocia- 
tion  in  the  operations,  by  which  the  booty  in 
question  was  acquired,  and  placed  at  the  dispo- 
sition of  His  Mi^esty ;  nor  any  cooperation  in 
these  operations  on  the  part  of  Lord  Hastings 
or  of  the  grand  army,  sach  as  it  is  understood 
ihe  law  requires,  in  order  to  give  a  party  a 


(a)  See  aboTe,  pp.  772,  961. 


right  to  share,  which  claims  on  the  score  of 
co-operation.  That  the  army  of  the  Deccan 
was  a  separate  arm^,  exclusively  under  the 
military  command  m  chief  of  Sir  Thomas 
Hislop ;  that  he  alone  had  exclusively  ordered 
the  operations  of  that  army;  that  Lord  Has- 
tings, m  his  quality  of  Commander-in-Chie^  had 
never  given  any  command  to  Sir  Thomas 
Hislop ;  and  that  all  the  orders  conveyed  to  Sir 
Thomas  Hislop  by  his  Lordship  were  given  in 
the  exercise  of  his  political  power  as  Governor- 
General. 

It  is  not  necessary  to  examine  on  which  of 
these  grounds  the  decision  of  the  Treasury  of 
the  5th  February,  1823,(6)  was  founded.  It 
mi^ht  hare  been  founded  upon  none  of  them. 
It  IS  quite  clear,  however,  that  the  parties  were 
mistaken ;  the  one  iii  their  statements,  the 
other  in  their  admissions  of  the  existence  of 
this  booty,  and  of  the  sources  from  which, 
and  the  mode  in  which,  such  booty  had  been 
captured. 

It  will  be  stated  in  this  paper  what  booty 
really  does  exist  at  the  disposition  of  the 
Crown,  ID  consequence  of  the  operations  of  the 
war  in  India  in  1817,  1818  ;  but  in  the  mean- 


(b)  See  above,  p.  776. 
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time  it  is  desirable  to  consider  of  the  statements 
and  ft  Foments  above  referred  to,  in  order  to 
npi»ly  them  to  the  booty  which  is  really  at 
tht'  di>j>()sition  of  the  Cro^Ti  at  the  present 
monu'nt. 

The  first  point  is,  that  there  was  no  previous 
concf-rt  or  asmciation  in  the  operations  a^^ainst 
the  Afahratta  potctrSf  as  distinguished  from  the 
Pindar  ees. 

It  is  asserted  that  Lord  Hastings  did  not 
cxjH'ct  the  hostilities  which  subsequently  took 
place  on  the  part  of  the  Peishwah,  the  Rajah 
of  Nain>our  or  of  Holkar  ;  and  this  assertion  is 
fouudi'i!  not  upon  Lord  Hastings*  acts,  or  upon 
his  omissions,  or  upon  the  general  tenor  of  what 
he  wrote  upon  this  subject,  but  upon  a  few 
selected  phrases  found  in  different  parts  of  his 
correvp<»niU'nce,  expressing  his  surprise  rather 
at  the  mode  in  which  the  treachery  had  been 
carried  into  execution  than  that  it  existed. 

Lord  Hastings  was  aware  in  what  light  the 
Pindari^es  had  been  considered,  and  in  what 
degree  they  had  been  encouraged  by  all  the 
^lahratta  powers,  to  undertake  their  operations 
in  preceding  years  in  the  Company's  territories  ; 
and  he  could  not  believe  that  he  could  effec- 
tually put  down  the  predatory  system,  Txnthout 
exciting  tlie  jealousy,  the  animosity,  and  even- 
tually the  hostility  of  these  powers,  if  they 
should  consider  it  possible  to  manifest  such 
hostility  with  advantage  or  without  danger  to 
themselves. 

liord  Hastings  did  not,  nor  could  not,  foresee 
in  what  manner,  at  what  time,  or  under  what 
circumstances  this  hostility  would  be  mani> 
fested  ;  and  he  adopted  every  measure  in  his 
power  to  frustrate  and  rench^r  such  hostility 
harmless,  by  the  disj)lay  and  employmeut  of 
the  largest  and  most  eifieient  force,  which  the 
resources  of  his  Government  could  supply. 

But  there  is  one  measure  adopted  by  Lord 
Hastings  which  manifests  in  the  clearest  man- 
ner, that  he  did  expect  these  hostilities  on  the 
part  of  the  Mahratta  powers;  and  that  was  the 
nomination  of  Sir  Thomas  Hislop  to  command 
the  troops  of  the  Deccan.  These  troops  con- 
sisted of  as  follows  :  The  Nagpour  Subsidiary 
Force,  under  Lieutenant-Colonel  Adams;  the 
Hydrabad  Subsidiary  Force,  under  Colonel 
Doveton  ;  the  Poonah  Subsidiary"  Force,  under 
Colonel  Smith ;  the  Mysore  Horse ;  the  Hydra- 
bad  and  Poonnh  Infantry,  and  other  irregular 
troops,  all  of  them  doing  duty,  or  they  might 
have  been  appointed  to  do  duty,  with  one  or 
other  of  the  Subsidized  Corps  of  Regular 
Troops  ;  and  lastly,  a  body  of  troops  of  the 
army  of  Fort  St.  George,  detached  from  the 
territories  under  the  Government  of  Fort  St. 
George. 

These  last  might  have  been  organised  under 
the  command  of  any  officer  whom  his  Lordship 
might  have  selected  for  such  command ;  and 
the  whole  of  the  troops  above  mentioned  might 
have  moved  to  the  Nerbuddah  in  separate 
bodies,  under  the  command  of  their  several 
commanders,  acting  under  instructions  from 
Lord  Hastings,  wiUi  equal  if  not  with  greater 
facility  than  they  did  move  by  the  intervention 
of  the  command  of  Sir  Thomas  Hislop,  in  his 
capacity,  newly  conferred    upon  him    by  the 


Governor-General  in  Connci],  of  Commandier- 
in-Chief  of  the  Army  of  the  Deecazu 

But  Lord  Hastings  saw  that  poesiblx,  bit 
probably,  it  would  be  necessaiy  to  carry  oc 
operationfi  with  those  troops  previoiiaiy  to  that 
arrival  on  the  Nerbuddah,  and  to  the  p^iod  st 
which  they  should  be  in  immediate  and  diretf 
communication  with  himself  and  with  the  dffi- 
sions  of  the  grand  army.  He  ooold  not  foreaee 
what  would  be  the  nature  or  the  period  of  those 
operations  ;  andj  he,  therefore,  did  that  which, 
as  a  statesman  and  a  general  he  ought  to  have 
done  ;  he  appointed  an  officer  to  command  the 
whole,  and  endowed  him  with  full  mi]itai3r  and 
political  powers  and  instroctions  to  act  as 
circumstances  might  require.  His  'Lordship 
manifested  his  foresight,  as  well  as  his  wisdooi, 
in  this  arrangement ;  and,  in  point  of  fact,  it 
occurred  that  Sir  Thomas  Hislop  was  under  the 
necessity  of  using  his  military  as  well  as  Ids 
political  powers,  in  the  three  only  instances  is 
which,  by  possibility,  they  could  he  used  in 
the  interval  between  his  march  from  the  com- 
pany's territories,  and  his  commanieation  witb 
Lord  Hastings  after  his  arrival  at  the  rendei- 
vous  upon  the  Nerbuddah.  It  is  to  he  h<^»ed 
that  we  shall  hear  no  more  oi  the  want  of 
foresight,  and  of  previous  concert  and  a<j»- 
ciation. 

The  fact  is,  that  everything  was  foreseen,  and 
we  enjoy  the  tmits  of  this  foresight ;  as  the 
only  measures  which  could  be  an  adequate 
remedy  for  the  evils  which  might  occnr  in  the 
execution  of  this  great  and  neoessaiy  enterprise^ 
were  adopted. 

Secondly.  In  respect  to  cooperation,  I  am 
one  of  those  too  much  accustomed  to  estimate 
the  value  of  real  military  co-operation  ;  and,  as 
I  understand  the  law,  which,  however,  I  appre- 
hend  has  been  laid  down  only  in  reference  to 
naval  operations,  it  is  military  co-operation 
alone  can  give  a  party  a  claim  to  bo  consi- 
dered as  a  joint  captor.  I  object  to  military 
coToperatiou  being  admitted  only  in  cases  in 
which  the  claimant  has  been  in  sight,  as  m 
cases  of  naval  co-operation ;  but  I  assert  that 
there  must  be  an  actual  co-operation  in  the 
action. 

The  existence  of  previous  concert  and  assoeia- 
tiotiy  provided  nothing  intervened  to  prevent  the 
co-operation,  would  render  the  proof  of  such  co- 
operation unnecessary  ;  and  it  is  quite  obvious, . 
from  what  has  been  above  stated,  that  previous 
concert  and  association  existed  in  the  operations 
at  Poonah,  Nagpour,  and  Mahidpour. 

But  if  that  principle  should  be  denied,  or  the 
fact  denied,  we  must  then  consider  the  cases. 

The  position  of  the  grand  army  undoubtedly 
prevented  Sciudiah  and  Meer  Ehan  from  mov- 
ing; and  it  is  certain,  that  the  movement  of 
either  of  those  Chiefs  would  have  had  great 
influence  over  the  result  of  affairs  in  the  Deccan. 

But  there  was  no  military  co-operation  in  the 
action  at  Poonah,  and  this  co-operation  would 
be  merely  political 

In  the  case  of  Nagpour  there  was  positive 
military  co-operation  by  the  tro^s  of  the  grand 
army,  under  Brigadier-General  Hardyman. 

The  case  of  Mahidpour  was  the  strongest.of  all. 
The  march  of  the  1st  and  3rd  divisions  of  the 
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army  had  been  delayed  by  the  illness  of  Sir 
Thomas  Hislop,  and  by  the  badness  of  the 
weather.  What  was  the  meaning  of  the  dela^  in 
the  commencement  of  the  operations  a^amst 
the  Pindarees  till  those  troops  should  amye  at 
the  rendezvous  npon  the  Nerbuddah  ? 

Was  it  for  the  porpose  of  inquiring  after  the 
general's  health,  or  any  other  act  of  conrtesy  ? 
It  was  solely  for  the  purpose  of  co-operating  in 
the  general  plan  laid  down  according  to  prenous 
concert  and  associoHon, 

Accordingly,  from  the  moment  of  the  passage 
of  the  Nerbuddah,  Brigadier-General  Sir  John 
Malcolm,  and  Lieutenant-Colonel  Adams,  with 
the  3rd  and  5th  divisions  of  the  army  of  the 
Deccan,  were  in-daily  and  hourly  communication 
with  General  Marshall's  Division  of  the  grand 
army,  and  of  course  with  the  Commander-in- 
Chief,  Lord  Hastings. 

In  die  course  of  Siese  operations  it  was  found, 
that  Holkar  acted  exactly  as  had  been  foreseen 
by  Lord  Hastings;  and  Lieutenant*General 
Sir  Thomas  Hislop,  according  to  the  instructions 
which  he  had  received  from  his  Lordship,  de- 
clared Holkar  in  a  state  of  war  with  the  British 
Government,  and  attacked  his  Army  as  he 
would  have  done  a  Pindaree  force. 

Not  only  was  General  Marshall's  Division  co- 
operating upon  this  occasion,  but  likewise 
General  Donkin's,  General  Brown's,  and  Sir 
William  Keir*s.  It  was  no  trifling  act  of  co- 
operation to  have  enabled  Lieutenant-General 
Sir  Thomas  Hislop  to  force  Holkar  to  an  action. 
An  attentive  perusal  of  the  papers,  and  a  know- 
ledge  of  the  parties,  will  show  that  this  was 
effected  by  two  modes. 

First,  by  the  movement  of  General  Malcolm 
to  form  a  junction  with  Sir  Thomas  Hislop ;  and 
secondly,  by  the  position  of  the  divisions  of 
Sir  William  Eeir,  Greneral  Donkin,  General 
Brown,  General  Marshall,  and  Lieutenant- 
Colonel  Adams,  in  different  parts  of  the  country, 
which  rendered  the  retreat  of  Holkar  impossible. 

Here  was  no  chance,  but  clear  previous  con- 
cert and  military  co-operation,  not  for  the  pur- 
pose of  obtaining  booty,  but  for  a  better  purpose, 
that  of  attaining  a  great  and  glorious  public 
advantage. 

It  is  not  disputed  that  there  was  distinct 
military  co-operation  among  all  the  troops  on 
the  right  of  the  Nerbuddah,  acting  against 
the  Pindarees ;  but  it  is  disputed,  that  m  the 
war  with  Holkar,  an  event  foreseen  and  clearly 
provided  for  in  tiie  instructions  to  Sir  Thomas 
Hislop  as  likely  to  be  the  consequence  of  the 
operations  agamst  the  Pindarees,  there  was 
the  same  co-operation,  the  different  divisions  of 
both  armies  being  in  fact  in  the  same  scene  of 
action,  and  in  the  same  relative  position  towards 
each  other,  and  in  the  same  habits  of  communi- 
cation. 

The  next  assertion  is,  that  the  army  of  the 
Deocan  was  a  separate  army,  exclusively  under 
the  command  in  chief  of  Sir  Thomas  Hislop  ; 
that  he  exclusively  ordered  its  operations ;  that 
Lord  Hastings,  as  Commander-in-Chief  in  India, 
had  never  given  any  orders  to  Sir  Thomas  Hislop, 
or  the  troops  under  his  conunand ;  and  that  the 
military  orders  given  by  his  Lordship  to  Sir 
Thomas  Hislop,  although  military  themselves, 


'were  given  in  the  exercise  of  his  Lordship's 
political  powers  as  governor-general. 

The  most  extensive  powers,  political  as  well 
as  military,  were  confided  to  Sir  Thomas  Hislop ; 
of  which  the  only  limit  was  to  be  found  in  his 
instructions,  and  that  he  was  to  obey  the  orders 
of  the  Governor-General,  or  of  the  €k)vemor- 
General  in  Council;  and  that  he  was  to  be 
"  subject  to  the  control  eventually  in  the  conduct 
of  operations  in  the  field,  of  the  authority  of  the 
Commander-in-Chief  in  India,  Lord  Hastings." 

For  the  purpose  of  this  cause,  then,  it  is  to  be 
supposed  that  Lord  Hastings,  a  military  officer 
of  high  rank  and  great  reputation,  having  Sir 
Thomas  Hislop  undoubtedly  under  the  control 
of  his  authority  as  Commander-in-Chief,  aban  • 
doned  his  duty  as  an  officer,  for  it  was  his  duty 
as  an  officer  to  command  Sir  Thomas  Hislop, 
and  that  he  preferred  to  send  him  military 
orders  by  virtue  of  the  political  superiority 
vested  in  his  Lordship,  instead  of  in  the  exercise 
of  the  military  command  and  control  which  he 
undoubtedly  had  on  this  service. 

The  words  above  recited,  conveying  the 
authority  conferred  upon  Sir  Thomas  jfislop, 
and  stating  its  limitations,  will  show  how  little 
there  is  in  all  the  arguments  to  prove  that  he 
was  a  Commander-in-Chief  of  a  separate  inde- 
pendent army,  and  that  in  that  capacity  he  could 
be  under  no  control. 

He  was  under  the  control  specifically  of  the 
Commander-in-Chief  evetUucdly ;  and  the  event 
in  contemplation  occurred  as  soon  as  he  came 
within  reach  of  his  Lordship,  and  was  in  com- 
munication with  his  Lordship ;  that  is,  as  soon 
as  one  of  the  divisions  of  the  army  of  the 
Deccan  crossed  the  Nerbuddah. 

This  is  the  difference  between  Sir  Thomas 
Hislop's  case  and  mine.  I  never  was  in  com- 
munication or  co-operated  with  Lord  Lake. 

Sir  Thomas  Hislop  was  in  communication 
with  Lord  Hastings  from  the  moment  his  troops 
crossed  the  Nerbuddah.  From  that  moment  an 
union  of  operations  was  necessary,  and  an  unity 
of  command  alone  could  ensure  it 

Lord  Hastinjgs,  in  whom  the  chief  command 
of  the  operations  was  vested,  could  not  do 
otherwise  than  exercise  that  command. 

His  Lordship  might  choose  generally,,  but  not 
invariably,  to  issue  his  orders  to  the  divisions  of 
the  armv  of  the  Deccan  through  their  Com- 
mander-in-Chief Sir  Thomas  Hislop;  and  he 
might  choose  to  write  them  himself  in  official  or 
in  private  letters,  either  upon  the  military 
subject  alone,  or  mixed  np  with  other  matter ; 
or  he  might  issue  them,  if  he  should  think 
proper,  through  his  Adjutant-General  or  his 
Quarter-Master-General  or  his  Secretary,  or  his 
Aide-de-Camp  ;  they  were  equally  his  orders, 
and  Sir  Thomas  Hislop  was  responsible  as  a 
military  officer  to  obey  those  orders. 

I  assert  this  principle:  No  officer  in  command 
of  an  army  is  bound  to  issue  his  orders  in  any 
particular  mode  or  channel.  Provided  those 
who  receive  those  orders  are  certain  that  they 
proceed  firom  him,  they  are  bound  to  obey  them ; 
and  these  very  papers  afford  an  instance  of  two 
different  modes  of  issuing  orders  to  armies  upon 
the  same  subjects.  Lord  Hastings  issued  hit 
orders  regarding  the  movements  of  the  troops 
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sometimes  Uirough  hii  A^iaUnt-General, 
Lieutenant-Colonel  NicoU,  sometimes  bj  his 
own  letters,  official  or  priyftte. 

Sir  Thomas  Uislop  insoed  his  orders  upon  the 
sume  subjects  through  Lieutenmnt-Colonel 
Hlacker,  the  Quarter-Master-General ;  and  there 
an'  not  two  Commanders-in-Chief  of  British 
armies  who  have  issued  snch  orders  in  the  same 
precise  channel. 

But  it  is  stated  that  these  orders,  although 
undeniably  issued  by  Lord  Hastings,  the  Com- 
mander-in-Chief, and  having  for  their  objects 
detailed  movements  and  manoeuvres,  were 
issued  in  the  exercise  of  his  political  power  as 
OoTernor-General. 

I  will  just  inquire  what  Lord  Hastings  meant 
by  the  words  my  army,  frequently  used  in  the 
letters  conveying  these  orders  ?  Did  he  mean 
that  he  was  the  sovereign  whose  army  it  was  ? 
Or  was  he  the  Governor  General  commanding 
the  army,  or  the  Commander-in-Chief  com- 
mauding  the  army  ?  Upon  that  point  there  can 
be  no  doubt,  and  these  words  are  sufficient  to 
fix  the  real  character  of  the  letters  in  question. 

It  is  true  that  Sir  Thomas  Hislop  refers  him- 
self to  Lord  Hastings  as  the  Governor-General, 
on  some  points  which  are  considered  elsewhere 
as  military,  but  which  in  India  are  exclusively 
civil.  One  of  these  is  the  appointment  of 
Colonel  Walker,  and  afterwards  that  of  Colonel 
Scott  to  be  a  Brigadier.  But  it  must  be 
observed  that  each  of  these  appointments  was 
augmentation  of  the  staff  of  his  army  ;  and  the 
officer  of  the  pay  department  of  the  army  must 
have  declined  to  pay  the  Brigadier  unless  the 
appointment  were  sanctioned  by  the  Governor- 
General,  or  by  the  Govemer -General  in  Council. 

Lord  Hastings  filled  two  offices,  that  of 
Grovemor  General  and  that  of  Commander-in- 
Chief,  both  of  them  having  distinct  duties  to 
perform  in  the  govemmant  of  the  affairs  of  the 
Presidency  of  Fort  William.  All  the  acts  of  the 
Government  are  done  by  law  in  the  name  and 
by  the  authority  of  the  Governor- General  in 
Council.  But  there  are  several  acts  which  must 
be  recommended  to  the  Governor-General  in 
Council  by  the  Commander-in-Chief,  under 
different  orders  and  instructions  from  the  Court 
of  Directors. 

The  distinct  duties  of  the  two  offices  are  clear 
enough  when  filled  by  different  persons ;  but 
they  require  in  their  management  the  official 
machinery  which  may  be  observed  in  these 
papers,  when  both  are  filled  by  one  person,  in 
order  to  keep  the  military  business  in  its  proper 
channel. 

But  it  is  quite  clear  that  Lord  Hastings  was 
the  Commander-in-Chief  on  this  service,  that  he 
acted  as  the  Commander-in  Chief  in  reference 
to  the  military  body  called  the  Army  of  the 
Deccan,  by  giving  to  the  officer  immediately  in 
command  orders  for  its  movements,  which 
nobody  on  the  spot  was  authorised  to  issue 
excepting  his  Lordship  aAer  the  event  occurred 
which  rendered  an  exact  nnity  of  operations 
necessary  between  the  two  armies. 

I  will  now  consider  the  nature  of  the  booty 
realised  and  at  the  disposition  of  His  Majesty ; 
and  will  apply  the  fhcts  and  reasoning  in  this 
paper  to  tne  consideration  of  the  question,  to 


what  parts  of  the  army  on^t  that  booty  to  bt 
distributed? 

In  the  letter  from  the  troatees  to  the  Trassvy 
of  the  82nd  June  1825  an  opimon  is  stated  that 
the  order  of  their  Lordships  in  the  Mioiite  ol 
Febmary  1828  could  not  be  carried  into  execu- 
tion; and  it  is  recommended  that  the  booqr 
realised  shonld  be  divided  amon^  the  Oms- 
mander-in-Chief,  officers,  and  troopo  of  the 
army  of  the  Deccan.  When  that  letter  wm 
written  the  proceedings  before  their  TiCfrdsbifm 
and  the  argamenta  of  counsel  had  not  bees 
brought  under  the  view  of  the  trustees;.  If  tb^ 
had  been,  such  an  opinion  oonld  not  luTe  besi 
formed. 

It  now  appears  that  there  was  no  prise  or 
booty  taken  at  Poonah,  Nagpoor,  and  Mahtd- 
pour  which  is  not  incladed  in  the  snm  of  aboot 
one  hundred  and  fifty  thousand  pounds  <i*^H|i^ 
in  the  whole  realised  by  the  offieers  appointed 
to  appraise  and  sell  the  booty  captured;  sod 
that  the  remainder  of  the  sum  at  EQs  Majesty's 
disposition  consists  in  the  valae  of  jcw^ 
abandoned  by  the  Peishwoh,  bat  concealed  at 
Nassuck  in  his  flight  through  that  town  in 
February  and  March  1818,  and  found  in  Nas- 
suck in  May  1818,  above  a  month  after  the 
army  of  the  Deocan  had  been  broken  up;  of 
deposits  made  by  the  Peishwah  in  the  hands  oi 
certain  individuals  for  services,  which  serviees 
were  never  performed,  and  the  individaals  in 
question  had  been  called  upon  in  July  1818  to 
refund  the  sums  deposited,  and  had  sance  re- 
funded ;  of  debts  due  to  the  Peishwah,  whether 
on  account  of  tribute,  of  arrears  of  reTenue,  &&, 
&c.,  all  discovered  since  the  army  of  the  Deccan 
was  broken  up  in  March  1818  and  geneially 
since  the  Peishwah  delivered  himself  np  to  Sir 
John  Malcolm  in  Jane  1818. 

These  sums  have  been  claimed  on  the  part  of 
the  Crown  as  booty  obtained  by  the  East  India 
Company's  officers  in  consequence  of  the  opoa- 
tions  of  the  war,  and  have  been  delivered  over 
as  such  by  the  East  India  Company.  Bat  it  is 
obvious,  from  the  nature  of  the  sources  from 
which  they  came,  and  the  period  at  whidi 
possession  of  them  was  obtamed,  that  th^ 
realisation  has  been  the  consequence  of  all  the 
operations,  and  not  of  any  part,  however  im- 
portant 

Whatever  may  be  deemed  to  be  the  state  of 
the  case  regarding  previous  concert  and  eusocitt- 
tion  or  of  actual  co-operation  on  the  part  of  the 
troops  of  the  grand  army,  or  even  those  of  the 
1st,  2nd,  drd,  and  5th,  and  reserve  divisions  of 
the  army  of  the  Deccan,  with  the  4th  division  in 
the  capture  of  Poonah,  it  is  quite  dear  that  Vt  the 
Plndarees  and  Holkar  and  the  Bajsh  of  Nagpoor 
had  not  been  destroyed  we  should  never  have 
heard  of  the  Nassuck  jewels,  nor  of  deposits 
made  by,  nor  of  debts  due  to,  the  Peishwah ; 
indeed  we  did  not  hear  of  the  two  latter  till  after 
the  Peishwah  had  delivered  himself  op  to  Sir 
John  Malcolm. 

But  let  us  trace  the  operations  which  ended  in 
that  event,  and  we  shall  see  how  the  whole  were 
linked  together. 

The  Peishwah,  early  in  1818,  was  driven  from 
the  neighbourhood  of  the  River  Kistna  by  the 
4th  and  reserve  divisions  under  Generals  Smidi, 
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Monro,  and  Pritsler.    He  pitsed  thiongh  Nas- 
sack  into  Candeish,  from  whence  he  was  driven 
in  February  b  j  the  troops  which  had  been  sent 
across  the  Nerbaddah  and  Taptee  under  Sir 
:    lliomas  Hislop,  by  Lord  Hastings,  and  by  those 
I     of   the  2nd  division  of  the  army  of  the  Deccan 
I     under  Greneral  Doveton.    He  then  turned  to  the 
I     soath-west,  towards   the  head  of  the  Wurda 
[     River,  into  the  territories  of  the  Bi^jah  of  Nag- 
pour  and  those  of  the  Nisam,  where  he  was  met 
again  by  the  troops  of  the  5th  division  under 
Liieutenant-Colonel  Adams,  and  defeated  by  them 
in  April.    The  2nd  division  under  General  Dove- 
ton  was  affain  co-operating. 

The  Feishwah  then  fled  to  the  neighbourhood 
of  Asseergur,  between  the  Taptee  and  the  Ner« 
buddah,  where,  on  the  8rd  of  June  1818,  he 
delivered  himself  up  to  Sir  John  Malcolm,  who 
had  put  in  movement  all  the  troops  even  to 
Delhi  to  stop  the  Feishwah  in  case  he  should 
pass  the  Nerbuddah.  All  those  in  the  Rigah  of 
Nagpour*s  territories,  Bopaul,  Bundlecund,  &c., 
had  been  put  in  movement  in  April,  to  stop  the 
Feishwah  when  he  was  endeavouring  to  pass 
through  the  Nagpour  territories. 

For  all  these  troops  there  is  a  clear  case  of 
concert  and  (usociation,  and  for  most  of  them  of 
direct  military  cooperation.  They  would  include 
nearly  the  whole  of  both  armies,  even  if  it  could 
be  doubted  that  as  the  war  with  the  Feishwah 
was  occasioned  by  the  just  and  necessary  design 
to  put  down  the  Pindarees,  so  the  surrender  of 
the  Feishwah  was  the  consequence  of  the  pre- 
vious operations  against  those  freebooters,  and 
could  not  have  occurred  if  these,  in  which  all 
without  exception  were  engaged,  had  not  been 
successful. 

(Signed)        WBLLi90T0N.(a) 

Mbmoillndum. — Marquis  of  Hastihos  vernu 
Sir  T.  Hislop. 

**  It  is  understood  to  be  the  intention  of  Lord 
Hastings'  counsel,  at  the  meeting  of  the  Treasury 
on  Tuesday  next,  to  claim  on  the  part  of  the 
grand  army  to  share  in  the  150,000/.  of  actual 
capture  by  the  army  of  the  Deccan. 

**  A  concession  to  this  claim  would  certainly 
be  inconsistent  with  the  first  part  of  the  alterna- 
tive in  the  Minute  of  the  Treasury  of  February 
1823,(6)  which  Lord  Hastings'  counsel  will  con- 
tend ought  to  be  set  aside  altogether. 

**  The  captures  which  this  money  represents 
were  made  m  the  daily  operatioiis  of  the  several 
divisions  of  the  army  of  the  Deccan,  such  as 
elephants,  camels,  horses,  bullocks,  grain,  &c. 
The  articles  were  sold,  and  this  mon^  is  the 
produce  of  the  sales,  which  was  lodged  in  the 
hands  of  the  paymasters  of  the  army. 

*<Thefe  was  no  division  of  the  grand  armv 
which  did  not  make  similar  captures,  whi<m 
captures  were  disposed  of  in  a  smilar  manner. 
Bat  the  money,  the  produce  of  the  sales  of  these 
captures,  has  been  divided  among  the  officers 
ard  troops  oomposing  the  division  which  made 
the  capture. 


(a)  See  also  Wellington's  Despatches,  Corres- 
pondence, &c.y  1825-^,  p.  63,  1887-28,  p.  188. 
(6)  See  above,  p.  772. 


<<  Either,  then,  such  money  must  be  carried  to 
the  general  account  and  credit  taken  for  such 
sums  against  the  troops  composing  each  divi- 
sion among  whom  such  money  has  been  divided, 
or  the  money,  the  produce  of  the  sales  of  the 
actual  captures  made  by  the  several  divisions  of 
the  army  of  the  Deccan,  must  be  divided  exclu- 
sively among  the  troops  composing  the  division 
which  made  the  capture. 

'*  The  latter  alternative  will  be  the  most  simple, 
the  easiest  to  carry  into  execution,  and,  above 
all,  the  most  consistent  with  the  Treasury  Minute 
of  February  1828." 

MBicoiuin>ux. — ^December  7th,  1825. 

"The  conversation  at  the  Treasury  on  the  6th 
instant  turned  very  much  upon  Uie  question 
whether  the  army  of  the  Deccan  was  or  was  not 
a  separate  army. 

**  The  army  of  the  Deccan  was  not  a  separate 
army,  and  I  refer  to  the  reasoning  in  my  paper 
of  September  1825  to  show  that  it  was  not  a 
separate  army. 

*<  But  I  contend  further  that  it  is  immaterial  to 
the  question  before  the  Treasury  whether  it  was 
so  or  not. 

"  The  Treasury,  in  their  Minute  of  February 
1823,  decided  that  actual  capture  should  be  the 
principal  that  should  govern  the  distribution  of 
the  booty  supposed  to  be  at  the  disposition  of 
the  Crown,  and  that  each  portion  of  booty 
captured  should  be  divided  among  the  body  of 
troops  by  which  the  capture  was  actually  made, 
but  that  if  constructive  capture  were  to  be  ad- 
mitted the  distribution  must  be  made  among  the 
whole  army. 

"  The  whole  of  this  rule  is  applicable  to  all 
the  troops  employed,  whether  belonging  to  ^e 
body  called  the  army  of  the  Deccan  or  to  that 
body  called  the  grand  army.  In  either  case,  or 
if  there  had  been  no  such  local  distinction  of 
armies,  the  produce  of  an  actual  capture  would 
under  that  decision  have  been  distributed  among 
the  body  or  division  of  troops  which  made  the 
capture. 

*<T1ie  decision  of  the  Treasury  of  1828  is 
founded  upon  that  of  the  Marquis  of  Hastings. 
The  Marquis  of  Hastings  went  one  step  fiirther 
and  ordoed  that  Sir  Thomas  Hislop  and  the 
staff  of  the  army  of  the  Deccan  should  have  the 
usual  share  of  the  Commander-in-C^ef  and 
staff  in  the  booty  captured  by  each  of  the  divi- 
sions of  the  army  of  the  Deccan,  although  not 
personally  present  with  such  division  at  the 
moment  of  an  actual  capture.  But  this  last 
order  is  not  inconsistent  with  nor  sets  aside  the 
other ;  nor  is  it  inconsistent  with  the  practice  of 
the  service  in  such  cases,  nor  does  it  establish 
the  exclusive  command  of  Sir  Thomas  Hislop 
over  the  army  of  the  Deccan,  nor  the  total 
separation  of  that  body  of  troops  from  the 
grand  army.  Lord  Hastings  would  have  had 
the  right  himself  to  the  share  of  the  booty 
usually  allotted  to  the  Commander-in-ChidT 
which  by  this  order  he  makes  over  to  another. 

*'  The  whole  question  to  be  considered  turns 
upon  the  Treasury  Minute  of  1828.  Is  the 
booty  the  produce  of  actual  capture  or  of  con- 
structive capture  ? 

'^  If  it  is  the  produce  of  actual  capture  it  must 
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be  divided  amonf  the  body  of  troops  which  made 
the  capture,  be  they  a  part  of  those  which  came 
from  the  north-east,  called  the  grand  army,  or  a 
part  of  those  which  came  from  the  soath,  called 
the  army  of  the  Deccan. 

**  If  the  booty  be  the  produce  of  constroctiTe 
capture  it  must  then,  according  to  the  same 
Minute,  be  divided  among  the  whole  army.  In 
this  view  of  the  case,  then,  the  separation  of  the 


armies  is  immaterial,  however  eonTmeed  I  w 
be  that  snoh  separation  did  not  ezisL 

'<  Upon  the  question  whether  the  greml  pntiafi 
of  the  booty  actnaUy  at  the  dispoatioa  of  ^ 
Crown  is  the  produce  of  actual  or  of  eonstzw- 
tive  capture  I  refer  to  my  memorandma  d 
September  last. 

**WKLIJNOT0ir.'' 


APPENDIX  M.(a) 


Opinion  of  the  Attorney  General,  Sir 
John  S.  Coi^ley^  on  the  authority  of  the 
military  to  take  away  life  in  suppression 
of  a  riot  in  the  Island  of  Barbadoes. 

**  Lincoln's  Inn,  January  18,  1824. 

**  My  Lord, — I  have  had  the  honotur  to  receive 
your  Lordship's  letter,  dated  the  6th  instant, 
transmitting  to  me  therewith  a  letter  from  Go- 
vernor Sir  Uenry  Warde,  dated  Barbadoes,  the 
4th  of  November  last,  together  with  a  memorial 
from  the  Council  of  that  island,  requesting  the 
opinion  of  the  Law  Officers  of  the  Crown  upon 
the  question  therein  stated,  viz.,  *  WTiether  there 
is  an^  statute,  passed  before  the  settlement  of 
that  island  in  the  year  1625,  which  authorises 
the  military,  acting  under  the  magistrate  for  the 
suppression  of  a  riot,  to  take  the  life  of  rioters, 
if  such  a  measure  should  be  necessary,  and,  if 
not,  is  such  a  proceeding  sanctioned  by  the 
Common  Law  of  England  '  ? 

*'  Your  Lordship  also  enclosed  despatches  from 
the  Governor,  reporting  the  occurrences  which 
had  lately  taken  place  in  the  island,  and  which 
had  given  rise  to  the  present  application,  and 
your  Lordship  was  pleased  to  state  that  you  liad 
received  his  Majesty's  commands  to  desire  that 
I  would  take  the  papers  into  consideration,  and 
report  to  your  Lordiship  as  speedily  as  possible, 
for  his  Majesty's  information,  what  instructions 
it  might,  in  my  opinion,  be  proper  to  transmit  to 
the  Governor  upon  the  case  stated. 

"  In  obedience  to  the  commands  of  his  Ma- 
jesty, I  have  taken  the  papers  as  speedily  as 
possible  into  my  consideration,  and  beg  leave  to 
report  to  your  Lordship  that  there  is  no  statute 
passed  before  the  settiement  of  the  Island  of 
Barbadoes  in  the  year  1625,  and  now  in  force, 
of  the  nature  above  alluded  to  ;  but  by  the  Com- 
mon Law  the  military  may  effectively  act  under 
the  direction  of  the  civil  power  in  the  suppres- 
sion of  riots.  The  late  Chief  Justice  Mansfield, 
in  the  case  of  Burdett  v.  Abbot,  in  tne  Exche- 
quer Chamber  (4  Taunt.  Rep.  p.  449),  in  speak- 
ing upon  this  subject,  observes  that  a  *  strange 
mistaken  notion  had  got  abroad,  that  because 
men  were  soldiers  they  ceased  to  be  citizens.  A 
soldier  (he  adds)  is  gifted  with  all  the  rights  of 
other  citizens,  and  is  bound  to  all  the  duties  of 
other  citizens,  and  he  is  as  much  bound  to  pre- 
vent a  breach  of  the  peace  or  a  felony  as  any 
other  citizen.    This  notion  is  the  more  extra* 

(a)  See  above,  p.  969. 


ordinary,  because  formerly  the  posse  comtfatui, 
which  was  the  strength  to  prevent  feloniet,  uaA 
in  a  great  proporti<m  have  consisted  of  mihtsxy 
tenants  who  held  lands  by  the  tenure  of  militBij 
service.  If  it  is  necessary  for  the  purpose  oi 
preventing  mischief,  or  for  the  execntioii  of  ths 
law,  it  is  not  only  the  right  of  soldiers,  but  it  k 
their  duty,  to  exert  themselves  in  asstfting  ibt 
execution  of  a  legal  process,  or  to  prerent  asj 
crime  or  mischief  being  committed.  It  is  there 
fore  highly  important  that  the  mistake  shooM 
be  corrected  which  supposes  that  an  Engl^ 
man,  by  taking  upon  him  the  additional  character 
of  a  soldier,  puts  off  any  of  the  rights  and  dutss 
of  an  Englishman.'(a)  Soldiers,  when  calkd 
upon  and  required  to  aid  the  civil  magistrate  in 
apprehending  or  opposing  persons  engaged  in  a 
riot,  will  be  justified  in  using  the  force  necessary 
for  that  purpose  ;  any  excess  will  be  ill^al,  and 
for  such  excess  the  soldier,  as  well  as  the  mere 
citizen,  will  be  responsible.  In  this  respect  the 
law  as  applicable  to  both  classes  is  the  same. 
If,  in  executing  the  commands  of  the  magis- 
trate, opposition  is  made  by  the  rioters,  foice 
may  be  opposed  to  force  j  but  the  same  rule  gtiB 
applies,  viz.,  that  the  extent  of  the  force  used 
must  be  regulated  by  the  necessity  of  the  occa- 
sion. The  excess  only  is  illegaL  If  the  mih- 
tary,  in  obeying  the  lawful  commands  of  the 
magistrate,  be  so  assailed  that  resistance  cannot 
be  effectuaJly  made  without  sacrificing  the  lives 
of  the  rioters,  they  would  in  law  be  justified  in 
so  doing.  It  is  obvious,  therefore,  that  ea^ 
case  must  depend  upon  its  own  circumstances, 
and  the  only  rule  that  can  be  given  is  that  the 
force,  to  be  legal  and  justifiable,  must  in  eTery 
instance,  as  far  as  the  infirmity  of  human  paasian 
will  admit,  be  governed  by  what  the  neoessi^ 
of  the  particular  occasion  may  require. 

"  I  beg  leave  to  suggest  that  it  will  be  proper 
to  direct  the  Governor  to  take  especial  care  that 
a  magistrate  be  present  when  the  military  are 
called  out  for  the  purpose  of  suppressing  a  riot, 
and  that  they  act  in  his  aid  and  by  his  command. 
Temper  and  coolness  upon  such  occasions  and 
forbearance,  as  fEu*  as  it  can  be  exercised  con* 
sistentTy  with  the  public  saifety,  cannot  be  too 
strongly  recommended. 

J.  S.  Copurr.*' 

To  Earl  Bathurst, 
&c.    &o.    ^. 


(a)  See  1  St.  Tr.  :N.S.  1177  and  1898. 
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DODERIDGE  (J.)— "^ee  Devon  Peer- 
age Claim. 

cited  as  to  descent  of  baronies         -      692 

.— .  —  as  to  difference  between  lands 

and  dignities     -  -  -      731 

■         King  being  the  wellspring  of 

honour-  -  -  -      702 

Lord  Willoughby's  case       735 

DODSON  (COUNSEL)— See  The  Slave 

Grace  .  -  -  -      275 

DOHERTY  (SOLICITOR  GENE- 
RAL   FOR   IRELAND)— 

Opinion    of,   as   to    legality    of 

the  Catholic  Association  -  1037, 1039 

DRINKWATER  (COUNSED-See 

Bedreedchund  agatnt^t  Elphin- 
stone     -  -  -  -      452 

DUCHY  OF  CORN  WALL— See  Corn- 
wall, DCCHY  OF. 

DUCHY  OF  LANCASTER— See  Lan- 
caster, DUCUY  OF. 

EAST  INDIA  COMPANY-See  Bed^ 

reedchund  against  Elphinstone       379 

claim  of  booty  by   -  -  -     967 

commissions  granted  by      -  190, 197 

—  courts  martial  held  by         -  -     190 

ECCLESIASTICAL  POWERS  OF 
A  GOVERNOR  OF  A  CO- 
IiONY — See  Basham  against 
Lumleg,  and  Appendix  D.  -  321, 1019 

EOREMONT  PEERAGE  —  Limita- 
tions of-  -  -        683,713 

ELDON  (LORD)— Cited  as  to  construc- 
tion of  patents  of  peerage  -  685,  712 

ELIZABETH  (ttUEEN)— Policy  as 

to  slave  trade  of  -  -     164 

ELLENBOROUQH,  C.J— Cited  as  to 

malice  -  -  -  -       64 

ELPHINSTONE  (MOUNTSTUART) 

—  See    Bedreedchund    against 

Elphinstone      -  -  -     379 

ERLE,  C J.— Cited  as  to  law  in  force 

on  English  ships  -  -  163n 

ERSKINE  (COUNSEL)— See  Rowe 

against  Brenton  -  -     258 


ERSKINE  (LORD>-Cited  as  to  de- 
scent of  dignities  -  -     720 

EVANS  (COUNSEL)-See  BradUy 
against  Arthur  and  King 
against  Carlile  -  -         196, 6S5 

EYRES,  J.— See  Harding  against  Pol- 

lock      '  -  -  -     365 


FANE   (COUNSEL)— See   Alejtamdcr 

against  The  Duke  of  WelUngtou     774 

FERMOY'S  (LORD)-Claim.  -  910e 

FITZHERBERT — Cited  as  to  priTi- 

lege  of  peers     ...     93^ 

— trials  at  bar    -  -  -     354 

FITZWALTER  PEERAGE-  -    752 

FLORIDA— Cession  of  -  -      HI 

FOLLETT    (COUNSEL)— See    Bowe 

against  Brenten  -  -     358 

FORFAR  PEERAGE— Creation    of. 

See  Devon  Peerage  Cltiim         -     68i 

FRANCE— SlATery  in.    See  The  Slave 

Grace  .  -  -  -      301 


OARROW,  B.— See  Attorney  General 

against  Thornton  -  -      129 

judgment    in    Attorney     General 

against  Thornton  -  -      143 

OASELEE,  J.— See   Harding   against 

PoUock  -  -  -  358l 

of    inhabi- 


OASCOYNE— Nationalitj 
tants  of 


-     114 


GEORGE    3— Insanity  of.     See  King 

against  Harvey  and  Chapman  -  \ 

GEORGE    4  —  Libel   on.      See   King 

against  Harvey  and  Chapman  -  1 

visit  to  Ireland  of  -  -  -      950 

GIFFORD  (ATTORNEY  GENE- 
RAL AND  AFTERWARDS 

M.R.)  —  See  King  against 
Harvey  and  Chapman,  Earl 
and  Countess  of  Straikmore 
against  Laing,  and  Manners 
and  Miller  against  The  King's 
Printers  -  -     3,213,218 

■        opinion  as  to  creation  of  peers  of 

Ireland-  -  -  -   1053 

— powers  of  Lord  Lieatenant  of 

Ireland  to  confer  knighthood    -   1051 

—  subscriptions  for  belligerents  -    1014 

GILBERT,  CJB.— Cited  as  to  rights  of 

Parliament        -  -         919  ,920 

GILLIES  (LORD)  — See  Earl  and 
Countess  oj  Straikmore  against 
Laing  and  Manners  and  Miller 
against  The  King's  Printers  207,  215 

—  judgment  in  Earl  and  Countess  of 

Straikmore  against  Laing        -      211 

■      — -  in  Manners  and  Miller  against 

Tke  King's  Printers    -  -     237 
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GLENLEE  (LOBD)— See  Earl  and 
Countess  of  SiraihfHore  against 
Laing  -  -  -  - 


209 
136 


GODOLPHIN  (10RD)-Warrant  bjr 

GOODMAN   (THOMAS)— ConfesBion 

by        -  -  .  -    826 

GOULBUEH  (HENRY)— Letters  by 

1061,1063 

GRAHAM,  B.— See  Attorney  General 

against  Thornton  -  -     142 

GRANT    (SIR  WILIiIAM)-Cited 

as  to  rights  of  Crown  in  regard 

to  bootj  -  -  -     774 

GRANT  (SIR  JOHN  P£TER)-See 

Inre  TkeJustices  oftheSupreme 
Court  of  Judicature  of  Bombay   1002 

GREENE,  KG.  (COUNSEL)  —  See 

King  against  O'Connell  -     637 

GRENABA—Cessioa  of  -  -    416 

GREY  DERUTHTN,  BARONY  OP     751 

GREY  (EARL)— Speech  as  to  crimes 

of  arson,  by      -  -  -     639 

GRIPPIN  (ADMIRAL)~Case  of    -    926 

GUIENNE— Nationality  of  mhabitants 

of         -  -  -  -114 

GUnJiAMORE  (VISCOUNT)-See 

Devon  Peerage  Claim  -  -     908 

GTJRNEY  (COUNSEL)— See  JBrorfley 
against  Arthur,  King  against 
Carlile,  and  King  against  Cob' 

bett      .         .        176n,461,789 

ELALE  (LORD)— Cited  as  to  disabilitiefl 

of  aliens  ...      ]25 

——  —  plea  in  nullo  est  erratum         -     623 

war  and  peace         -  -         397, 429 

HARRISON  (OOUNSEL)-See  Rowe 
against  Brentontnd  TheDeccan 
Case     .  -  -        268,966 

HASTINGS  (MARQUIS  OP)-See 
Bedreedchund  against  Elphin- 
stone,  Alexander  against  The 
Duke  qf  Wellington,  and  The 
Deccan  Case  -    379,  763,  961 

HEATH.  J.— Cited   as   to   status  of 

slave     .  .  -  -     294 

HISLOP  (SIR  T.)— See  Bedreedchund 
against  Elphinstone,  Alexander 
against  The  Duke  of  Welling- 
ton, and  The  Deccan  Case    379,  763, 

961 

HOLMES  (COUNSEL)  —  See  King 

against  0*Connell  and  others  -     637 

HOLT,  C.J.— Cited  as  to  cnstody  of 
the  Rolls  ... 


363 

office  of  Custos  Botulonm  360,  362 

—  -^—  privileges  of  Members  of  Par- 
liament ...     9]^7 

o    553«0. 


HOLROYD,  J.  — See  King  against 
Harvey  and  Chapman,  Doe  d, 
Thomas  against  Acklam,  Forbes 
against  Cochrane,  Bradley 
against  Arthur,  Doe  d,  Auch* 
muty  against  Mulccuter,  Rowe 
against  Brenton  -  1, 106, 147, 171, 
246,  261 

—  judgment  in  King  against  Harvey 

and  Chapman  -  -  -       64 

Forbes  against  Cochrane  by  -     168 

^—  Bradley  against  Arthur  by   -     206 

HOLYROOD  PALACE  -  Privileges 

attaching  to      ...     207 

HOPE  (RIGHT  HON.  CHARLES) 

— See  Earl  and  Countess  of 
Strathmore  against  Laing  and 
Manners  and  Miller  against 
King's  Printers  -         211, 228 

HORNE  (COUNSEL)— See  King  of 
~    -  -  J. 


Spain  against  Hullett,  ffc.  Bed 
reedchwtd  against  Elphinstone 

opinion  as  to  prohibition  of  public 

meetings  by  Lord  lieutenant    - 

on  prosecution  of  O'Connell   - 

—  revocation  of  royal  warrant    - 

HULLOCE,  B. — See  Attorney  General 

against  Thornton 
judgment    in     Attorney     General 

against  Tliomton 


314, 
461 

633 
668 
778 

129 

144 


INDIA — Introduction  of  English  law  into  1000 
tenure  of  owners  of  land  in  -  -   1001 

INGLIS  (SIR  ROBERT) -Charge 

against  the  Times  by    - 

IRELAND— Law  of,  before  Henry  2 


808 
366, 
367 


IRISH    PEERS  —  Creation  of.    See 

Bloow^field  Peerage  Claim        -     906 

JAMAICA  —  Military    command     in. 

See  Bradley  against  Arthur     -     171 

JEBB,  J. — See  King  against  O'Connell 

and  King  against  Forbes  -    629,  939 

JETMUL      ANOPCHUND  -  See 

The  King  on  the  prosecutum  of 
George  Norton,  Esq,,  ice.         -  1003 

JENNER  (COUNSEL)  —  See  The 
Slave  Grace  and  7^  Deccan 
Case     '  .  -        276,966 

opinion  as  to  prize  of         -  -  77311 

JERYIS   (COUNSEL) -See  Forbes 

against  Cochrane         -  -     163 

.^— -  opinion  as  to  power  of  Lord  Lien- 
tenant  of  Ireland  to  confer 
knighthood        -  -  -  1060 

JOY    (A.G.    POR    IRELAND)  — 

Opinions  as  to  legality  of  Catho- 
Uc  Association  -     1033, 1037, 1039 
_ .—..  —  as  to  power  of  Lord  Lieu- 
tenant to  confer  knighthood     -  1061 

UM 
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EEATINOE  (COUHSEL)— See  King 

against  O*  Connell  and  others    -     637 

EEAT  (COUNSEL)  — See  Manners 
and  Miller  against  King*s 
Printers  ...     229 

EELLT  (SIR  PITZEOT)— Opinion 
as  to  nationality  of  inhabitants 
of  the  Mauritius  -  -   1018 

KENSINGTON  PALACE  —  Pnvi- 

leges  attaching  to  -  210,211,213 
KENT  (DUEE  OF)— Reference  to  -  63 
KENTON  (LORD)— As  to  action  by 

the  State  of  New  York  -      316 

KINDERSLET  (COUNSEL)  —  See 

Alexander  against  The  Duke  of 
Wellington         -  -  -      yy^ 

KING'S  COUNTY— Formation  of  357,  369 

KINNOUL  PEERAGE-Creation  of      686 

KIRKCUDBRIGHT  PEERAGE- 
Creation  of       -  -  -     686 

KNIGHT  (COUNSEL) -S«e  Alex^ 

ander  against  Duke  of   Wel- 
lington -  -  -  '111 

KNIGHTON   (SIR   WILUAM)- 

References  to    -  -  -   4, 18 

KNOWLYS    (NEWMAN,    RECORDER) 

— See  King  against  Carlile  -  461 
•^—  charge   to   the  jury   by,   in    King 

against  Carlile  -  -      572 


LANCASTER,    DUCHY    OP  —  See 

Alcock  against  Cooke  -  -      327 
tenure  of    -            -            .          332,  337 

LEACH  (SIR  JOHN,  M.R.)-See 
Alexander  against  The  Duke 
of  Wellington  -  -  -      H^ 

LE  BLANC,  J.— Cited  as  to  construc- 
tive malice        -  -  63,  64 

LEWIS   (COUNSEL)— See  Bedreed- 

chund  against  Elphinstone        -      411 

XJTTLEDALE  (COUNSEL,  AND 
AFTERWARDS  JUSTICE) 

— See  Kiiig  against  Harvey  and 
Chapman,  Bowe  against  Bren- 
ton,  Harding  against  Pollock    3,  258. 

3S 

—  opinion  in  Harding  against  Pollock     345 

—  ruling  in  Bowe  against  Brenton     -      270 
LUDDITES— Cobbett's  letter  to  the    -      857 

LUSHINGTON  (DR.)-See  Manners 
and  Miller  against  King's  Prin- 
ters, The  Slave  Grace,  and  The 
Deccan  Case  .        -    229,  275,  962 

LYNDHURST  (LORD)— See  Copleg 


MAHRATTA  WAR— See  Bedreed- 
chitnd  against  Elphinstone, 
Alexander  against  The  Duke  of 
Wellington,  and  The  Deccan 
Case^         -  .    879,763,961 


MANNERS  (LORD)  -  -  -  1006 

MANSFIELD  (LORD)— Cited  as  to 

slayery  -    154,168,284,287 

— status  of  inhabitants  of  con- 
quered country  -         39O,  426 
— slave  in  England  -     282 

MARSHALL,    C J.  — Cited    as    to 

allegiance  of  inhabitants  of  a 
conquered  country        -  -    llln 

MAURITIUS -Cession  of      -  -  1017 

MEADOWBANK  (LORD)— See  i:ar/  ' 

and     Countess   of  Strathmore 
against  Lahtg  - 


MELBOURNE  (LORD)— Circular  as 
to  destruction  of  machines  by    - 

— —  evidence  by  •  »  « 

MINORCA— Cession  of  -  - 

MOLLOY— Cited  as  to  peace  and  war  - 

MONMOUTH- Creation  of  shire  of  - 

MONTESQUIEU  —  Cited    as    to   fe 

droit  politique      -  .  - 


209 

633, 
847 
873 
416 
397 


3941L 


NARROBA  —  See  Bedreedchund 
against  Elphinstone,  The 
Deccan  Case,  and  King  on  the 
prosecution  of  George  Norton, 

irc"         -  -  379, 961, 1003 

NICOLAS   (COUNSEL)-See  Devon 

Peerage  Claim  ...     50^ 

argument    in    the  Devon  Peerage 

Claim  ....      693 

NORBURY    (LORD)— See    Harding 

against  Pollock  -  .      343 

"NORFOLK  BAWS.  THE"  -    890 

NORTHINGTON,  L.C -Cited  as  to 
emancipation  by  residence  in 
England  ...      29S 

O'CONNELL  (DANIEL)-See  King 
against  O'Connell,  and  Appen- 
dices H.  and  K.  -      629, 1031 

Cited  as  to  insults  offered  to  Mar- 
quis of  Wellesley  -  -  941  ti 

O'GRADY,  C.B.— Patent  of     -  -  9IO11 

"  ORANGE ''  PROCESSIONS— Lega- 

lityof  ....  1036 

ORANGE  SOCIETY— LegaUty  of     -     947 

OXFORD  PEERAGE  CASE  -  732,747, 

749,  757 

PARK,  J.— Chaige  to  grand  juiy  by    -  103O 

PARKE  (COUNSEL,  AFTER- 
WARDS BARON  WSNS- 
LEYDALE)  — See    Doe   d. 

Thomas  against  Acklam,  Brad- 
leg  against  Arthur,  Bowe 
against  Brenton,  King  against 
Carlile-  .    115,171,251,626 


1095] 

PAEEE— <;o»^'ntf«<f. 

argument  in  Doe  d,  Tkoma$  againat 

Acklam  -  -  - 

charge  to  grand  jury 

ruling  in  Rowe  against  BraUon 

PATTESON  (COUNSEL,  AFTEE- 
WABDS    JUSTICE)  — See 

King    against      Bunt,    JRowe 
against    Brenton,     and     King 
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115 

1025 

271 


against  Carlile  • 


69,  258 
627 


judgment  in  King  against  Carlile 

PEISHWA-  See  Bajbb  Bow. 

PEEL  (SIB  ROBERT)— Correspon- 
dence with  Lord  Anglesey        -   1031 

Letter  by,  as  to  "  Orange  "  demon- 
stration in  Dublin         -  -  1072 

PELL  (COUNSEL)— See  De    WUU 

against  Hendricks         -  -     126 

PEMBEBTON  (COUNSEL,  AFTEB- 
WABDS  LOBD  KINGS- 
DOWN)  —  See  Alexander 
against  The  Duke  of  Wellington    774 

—  CJited  as  to  parliamentary  privilege    926ll 
PEPYS       (COUNSEL,      AFraiB- 

WABDS  L.C.)-See  King  of 
Spain  against  Hullett  and 
Widder  and  Devon  Peerage 
Claim   .  .  -         314ii665 

—  argument  in  Devon  Peerage  Case  -     665 

PEBBIN,   KC.   (COUNSEL)  —  See 

King  against  O*  Conned  -  •     637 

—  argument  in  King  against  CCon- 

nell      •  -  -  -     648 

PHIPPS  (SIB  CONSTANTINE)- 

Ck)nduct  of,  in  1718      -  -     946 

PIGOT      (COUNSEL)  —  See     King 

against  D,  0*Connell  -  -     537 

PINDABEES— See  Alexander  against 

The  Duke  of  WeUington  -     763 

PLUNKET  (A.G.  FOB  IBELAND, 
AFTEBWABDS  L.C.)-See 
King  against  Forbes  and  others     940 

charge  against        -  -  .     304 

—  evidence  of  •  -  -  939n 
•—  opinion  a«  to  decorating  statue  of 

King  William  in  CoUege  Green 
of         -  -  -  - 


1062 
1056 
1051 


-^— creation  of  peers  of  Ireland    - 

—  —  poweis  of  Lord  Lieutenant     - 

FOONAH— See  Bedreedchund  against 
Elphinstone  and  The  Deccan 
Case     ^  •  -         379,961 

PUFFENDOBF— Cited  as  to  rights  of 

belligerents       -  -  -  1099 

FUBBECK  FEEBAOE  CASE 


BASNOB  (EABL  OF)— Evidence  of 

BAINE     (COUNSEL)  —  See     King 
against  Harvey  and  Chapman  - 


873 


BAINSFOBD,   CJ.  — As  to  Parlia- 

mentary  privilege  -  -     933 

BEBESDALE  (LOBD)  — See  King 
of  Spain  against  Hullett  and 
Widder  •  -  -     317,319n 

BICHABDS  (COUNSED-See^fear- 
ander  against  The  Duke  of 
Wellington       -  -  -      775 

BICHMOND     GBET    PEEBAGE 

CASE         -         -  682, 713, 716 

BOBEBTSON  (UEUTENANT)- 
See  Bedreedchund  against  El- 
phinstone  -  -        379^  333 

BOBINSON  (SIB  C.)— See  The  Slave 

Chrace  -  -  -  -      275 

opinion  of,  as  to  booty       -  -  4O811 

loans  raised  by  neutral  states     1013 

as  to  duties  of  governor  and 

bishop  of  CJolony  -  -  1019 

BOLFE  (SIB  B.)— Opinion  as  to 
status  of  inhabitants  of  a  ceded 
island    -  -  -  .  1017 

BOOKE,  J.— Cited  as  to  status  of  fngi- 
tive  slave  -  .  . 


294 
907 


BOSCOMMON  PEEBAGE  CLAIK 

BUSSELL  (COUNSEL)  — See  King 

of  Spain  against  Hullett  and 

Widder  and  Alexander  against 

The  Duke  of  Wellington    -  314,  775 

BUTLAND  (EABL  OF)— See  Devon 

Peerage  claim  -  -  -     793 


ST.  LEONABDS  (LOBD)— See  Sua- 

DBN. 

SAUBIN  (A.G.  FOB  IBELAND)— 

Opinion  as  to  right  of  decorat- 
ing statue  of  King  William  3,  of  1055 

SCABLETT    (SIB    X,     AFTEB- 
WABDS LOBD  ABINGEB, 

C.B.)-  See  King  against  Hunt, 
Rowe  agcunst  Brenton,  Basham 
aaainst  Lumley,  and  Bedreed- 
chund against  Elphinstone  -  79,  258, 
324, 433, 450 

— speech  in  King  against  Hunt        80 

Bedreedchund       against 

Elphinstone     -  -        433,453 

264 
325 


— Bowe  against  Brenton  - 

~ Basham  against  Lumleg 

SCBOPE  (LOBD)— See  Devon  Peerage 

Case      -  -  .  -     715 

SCBOPE  (SIB    WILLIAID-See 

Devon  PeerageJOase  -         715,  722 

SEAFOBTH  PEEBAGE  —  Creation 

of        -  .         .  -    686 

SHABP  (OBANVILLE)- His  efforts 

to  abolish  slavery  in  England  -  I661I 

SHEIL  (B.  L.)— Prosecution  of        -  1035 

HH  8 
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8HEPHEED  (COUNSEL)— See  rm^ 

cLgainst  Harvey  and  ChapwuM, 
and  King  against  Cobbett       -  3)  789 
SIDMOITTH  (IiOBD)-Letter  to  Lord 

Lieatenant  by   -  -  1055ll 

SLAKE  PEERAGE  -  -  687n 

SEIKNEB,  C.B.~Cited  as  to  rojal 
prerogative  in  regard  to  print- 
ing       -  -  -  -     236 

SMITH  (JOHN) -See    King  against 

Smith    ....     959 

SOUTHEY  (ROBEET)-"  Vision  of 

judgment  "       by — See       King 
against  Hunt    -  -  -        95 

SPAIN— Policy  of  the  English  Govern- 
ment towards    -  •  25,  37 

SPANEIE  (COUNSEL)— See  King 
on  the  prosecution  of  George 
Norton,  Esq.,  ^c.  -  -   1008 

SPENCER  (COUNSEL)— See  Alex- 
ander against  The  Duke  of 
Wellington        -  -  -     775 

STEER     (COUNSEL)  —  See     King 

agauist  Carlile  -  .      626 

STEPHEN,  J.— Ucmarks  on  libel  on 

the  dead  by       .  -  .     98ll 

STEPHEN   (COUNSEL)— See  Bed- 

reedcaund  against  Elphinstone        411 

STEWART  (SIR  JAMES)— As  to 

cnnstruclion  of  Article  4  of  the 
Union  -  -  .  .      240 

STORY,  J.— Letter  to  Lord  Stowell  by    304il 

STOWELL  (LORD)— See  The  Slave 

Grace  ...  -     273 

judgment  in  The  Slave  Grace       -     275 

letter  to  Story,  J.,  by  -  .  303n 

remarks  as  to  Forbes  against  Coch- 
rane hy  -  -  .     296 

jurisdiction   in   case  of  prize 

399,  779 

seizure  in  time  of  war  -     391 

STUART  (COUNSEL)  —  See  Alex- 
under  cgainst  the  Duke  of  Wel- 
lington- -  -  -  -     777 

STAUNFORDE  -  Cited    as    to   alle. 

giance  ....  w^ 

SUCCOTH  (LORD)  — See  Earl  and 
Counters  of  Strathmore  against 
Laivg   .  -  .  -      211 

SUGDEN  (COUNSEL,  APTEB- 
WABDS  L.C.)— See  Manners 
and  Miller  against  King's 
Printers,  Bedreedchund  against 
Elphinstone,  and  7%«  King  on 
the  prosecution  of  George 
Norton,  Esq.  231,410,1004 

—  opinion  as  to  Narroba's  case  of       .    450 

SYDNEY  (VISCOUNT)— Address  to 

the  men  of  Kent  by      -         855,  884 

TANEY,  C. J.- Cited  as  to  legality  of 

loans  raised  by  neutral  states     -  127ll 


TAUNTON,   J.— See 

CarliU 


King  against 
HEBBEBT>-Eyi- 


637 
17611 


TAYLOB  (SIB 

dence  by  . 

TAYLOB   (BEV.  BOBEBT)-See 

King  against  Taylor    -  -     997 

reference  to  -  -  -  803ll 

TENTEBDEN  (LOBD)— See  Abbott, 

THESIGEB  (SIB  FBEDEBICE) 
— Opinion  of,  as  to  nationidity 
of  inhabitants  of  Maoritias        -  1018 

TINDAL  (SOLiaTOB  QENEBAL, 
APTEBWABDS  CJ.)-See 
Doe  d,  Thomas  against  AcJdam^ 
Rows  against  Brentom,  Bash4im 
against  Lumley,  and  Hardimg 
against  Pollock   109,258,324*346 

argument  in  Doe  d.  Thomas  against 

Acklam  -  .         109,117 

opinion  as  to  onlawf nl  assemblies  -  1037 

Roman  Catholic  Association  .  1042 
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dence  of  -  -  •  17Gll 

TBEYOB,  B.— Cited  as  to  the  Oxford 

case      ....     735 

TBEYOB— Charges  against  Cobbett  by      821 


VANDELEUB,  J.— See  King  against 
CConnell  and  King  against 
Forbes  and  others  -        629, 940 

VAUGHAN,  B.~  See  Harding  against 

Pollock  .  -  358 


WALDEGBAVE     (EABL     OF)— 

memoirs  of,  r^erred  to    -         -    06ll 

WALLACE     (COUNSEL)  -  King 

against  O'ConneU        -  •     639 

WALFOLE'S  MEMOIBS  of  George 

the  2*8  reign  quoted      -  -    8211 

WALTON  (COUNSEL)  -See^^tomey 

General  against  Thwmton       -     133 

WELLESLEY   (MAJtaUIS  OF)- 

Character  as  Lord  Lieutenant 
of         ....    951 
Letters  to  Sir  Robert  Peel  of    -1060 

WELLESLEY   (MB.   LONG)— See 

In  re  Mr,  Long  Wellesley        -      911 

report  of  House  of  Commons 

as  to     -  -  -     914 

WELUNGTON  (DUKE  OF)— See 
Alexander  against  The  Duke 
if  Wellington  ...     763 

memorandum  as  to  Deccan 

{Booty)  Case  by  -  -    1071 

WEST      (SIB     EDWABD)  —  See 

Bedreedchund  against  Elphin^ 
stone,  and  7^  King  on  the 
prosecution  of  George  Norton^ 
Esq„^c.  -  -       381,1003 
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A.G. — See  Attorney 
against  Hiomtan^ 
Rowe  against  Brenton,  King 
of  Spain  against  Hullett  and 
iVidder,  and  Alexander  against 
The  Duke  of  Wellington     \ZZy 


258, 
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<— —  opinion  of,  as  to  legality  of   the 

Catholic  Association    -    1031, 1037, 

1042 
_  opinion  of,  as  to  daties  of  a  bishop 

and  governor  of  a  oolonj  -  1019 
—  as  to  statas  of  citizen  of  United 

States  ....  1015 
—  argnment     in     Attorney    General 

against  Thornton  -  -     133 

— Alexander  against  The  Duke 

of  Wellington  -  -  -     777 

WIOHTIIAN  (COUNSEL,  AFTEB- 
WARDS    JUSTICE)  — Se« 

Bedreedchund  against  Elpkin" 
stone.  King  against  CarlUe,  and 
King  against  Cobbett   410,  461,  789 
WILBEBFORCE  —  Bemarks    as    to 

John  Smith's  case  by    -  -  973n 

WILKES  ( JOHK)— l^rosecntion  of  -  87 
WILLES,  C. J.  — Cited  as  to   pariia- 

mentary  privilege         -  -  928ll 

WnJilAM  3.— Practice  of  decorating 

thestatneof  -  952,1055,1062 
description   of    character   of,    by 

Plonket  ...     943 


WILLIAMS,      KC.      (COUNSEL, 

AFTEBWABDS  JUSTICE) 

— See    Bedreedchund    against 
Elphinstone     -  -  .      411 

-—^argnment  in  Bedreedchund  against 

Elphinstone      ...     425 

WILTSHIBE  PEEBAjG^E— See  De- 
von Peerage  Claim      -        682,  722 

WINCHESTEB— Trials  before  special 

commission  at  -  -  -  894li 

WBAY  (COUHSEL)— See  Alexander 

against  The  Duke  of  Wellington     775 

WBIGHT  (COUNSEL)— See  AUx- 
ander  against  The  Duke  of  Wel- 
lington ...     775 

WTNFOBD  (Ii0BD)-See  Devon 
Peerage  Claim  and  Bloom- 
field  Peerage  Claim     -       650,  905 

^-^  -^—  judgment  in   Devon  Peerage 

Claim   -  -  -  -     754 

—  — Bloo^field  Peerage 

Claim   ....     909 


TELTEBTOV,  J.— Cited  as  to  Ox- 
ford case  ...    735 

YOBKE  (SIB  PHILIP)— Opinion  of, 
as  to  effect  on  the  status  of 
slaves  and  residence  in  England  282ll 
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ACT  OP  UNION— with  Ireland. 

See  Union. 
— with  Scotland. 

See  Prerogative.     1. 

ADMIRAL,  LOED  HIGH  —  Com- 
mission  granted  by        - 

ADMUtALTT  COUET— Decisions  as 


197 


155 


to  slavery  in 

AGENCY. 

See  Ambassadors. 

AGRICULTUEAL  LABOUEEES. 

See  Libel.     3. 

— ^  alleged  outrages  by  -  -      529 

—  Lord  Melbourne's  circular  as  to  acts 

of        -  -  -  -    533 

remarks  of  Earl  Grey  as  to  -      539 

ADHEEENCE       TO      ENGLISH 
GOVEENMENT. 

See  Alien.     2. 

ALIEN — 1. — Alien — Change   of  Nationality 

—  Treaty  0/*  1783  between  Great  Britain  and  the 
United  States.']  By  4  Geo.  2.  c.  21.  s.  1, 
children  born  out  of  the  legiance  of  the  Crown 
whose  fathers  are  "  natural-born  subjects "  of 
the  Crown  at  the  time  of  the  children's  birth  are 
declared  to  be  natural-born  subjects  of  the 
Crown  to  all  intents  and  purposes  (extended  to 
the  next  generation  by  13  Geo.  3.  c.  21.  s.  1). — 
By  the  Treaty  of  1783  between  Great  Britain 
and  the  United  States  of  America  Great  Britain 
acknowledged  the  United  States  to  be  free, 
sovereign,  and  independent  States,  and  relin- 
quished all  claims  to  the  Government,  pro- 
prietary, and  territorial  rights  of  the  same  and 
every  part  thereof. — After  the  ratification  of  the 
Treaty,  Frances  Ludlow  (afterwards  by  mar- 
riage, Frances  Thomas),  was  bom  in  Rhode 
Island  of  parents  who  had  been  bom  respectively 
in  New  York  and  Khode  Island  before  the 
Treaty,  and  were  therefore  British-bom,  but 
who  had  since  the  Treaty  continued  to  reside  in 
the  United  States,  as  subjects  thereof. — Held  by 
Abbott,  C.J.,  Bayley,  Hobroyd,  and  Best,  J. J., 
that  the  parents  of  Frances  Ludlow  having 
before  her  birth  ceased  under  the  Treaty  to  be 
subjects  of  Great  Britain,  they  were  not  at  the 
time  of  her  birth  **  natural -bom  subjects"  of 
Great  Britain  within  the  meaning  of  4  Greo.  2. 
0.21.  8.  1,  and  consequently  Frances  Lndlow 
was  not  by  that  Act  made  a  natural-bom  British 
■abject  or  capable  of  inheritings  land  in  "Bag- 


ALIEN — contintted* 

land ;  that  the  inhabitants  of  the  United  States, 
at  the  time  of  the  Treaty  of  1783,  became  in- 
habitants of  an  independent  State,  and  therefore 
aliens  by  British  law.  Dob  on  thk  Demise  of 
Thomas  against  Acklam         -  -     105 

2,  — Aliens — Adherence  to  English  G€0€m- 
ment  —  Allegiance  —  4  Geo,  2.  c.  21.]  B.  X. 
Aucbmuty,  bom  of  British  parents  in  New 
York,  before  the  War  of  Independence,  ad- 
hered to  the  British  Crown  dann^  that  war, 
and  served  in  the  British  Army  until  the  peace 
of  1783.  He  then  left  the  United  States,  and 
lived  in  England  until  1785,  when  he  was  ap- 
pointed by  the  British  Government  to  be  secre- 
tary to  a  board  of  commissioners  for  executing 
certain  provisions  of  the  treaty  in  New  Yoit 
Under  and  by  virtue  of  that  appointment  he 
then  became  resident  in  New  York,  and  after 
the  determination  of  his  appointment  he  **  settled 
in  the  United  States  of  America,  married  a 
British  bom  subject,  and  had  children,  and 
continued  to  reside  there  until  the  time  of  his 
death"  in  1812.— Held  that  R.  N.  A.,  having 
adhered  to  the  British  Goverment,  and  not  to 
the  United  States,  did  not  put  off  his  allegiance 
at  the  time  of  treaty,  and  afterwards  was  unable 
by  law  to  do  so ;  that  consequently,  notwiA- 
standing  his  residence  in  New  York,  he  re- 
mained a  British  subject,  and  his  children  came 
within  4  Geo.  2.  c.  21.     Doe  d.  ArcHMUTT 

t*.  MCLCASTER      ...  -       245 

definition  of  •  -  -      US 

Plea  that  plaintiff  is  alien  enemy  388|  431 

ALLEGIANCE. 

See  Alien.    2. 

AXB ASS ADOBS-- Privileges  of  Ambassa- 
dors— Customs  Duty — Agency.']  Foreign  wine 
had,  by  permission  of  the  Treasury,  in  accord- 
ance with  the  usual  practice,  been  admitted  into 
England  for  the  private  use  of  the  ambassador 
of  a  foreign  State  without  payment  of  the 
Customs  duty.  The  ambassador,  upon  his  re- 
tirement, left  the  wine  in  his  cellar,  and  his 
agent  instructed  the  defendant,  a  sworn  broker, 
to  sell  it  by  auction  as  it  lay  there.  The  de- 
fendant sold  it  without  any  condition  as  to  pay- 
ment of  the  duties  'by  the  purchasers,  and 
received  the  price  and  paid  it  over  to  the 
ambassador's  agent.  The  defendant  afterwards 
paid  the  Excise  duty,  and  applied  for  and  ob- 
tained leave  to  pay  reduced  Customs  duty,  but 
did  not  pay  it.— Held  by  Alexander,  C.P., 
Graham,  Garrow,  and  Hollock,  BJ3.,  that  the 
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AMBASSAJ>0'BS'-<:ontinued, 

liability  to  customs  duty,  under  5  Geo.  3.  o.  32. 
which  cannot  be  enforced  against  the  goods  in 
the  hands  of  the  ambassador,  can  be  enforced 
when  they  pass  into  the  hands  of  a  person 
who  has  no  priirilege.      Attornbt  Gkneral 

AOAINST  ThOBNTON         -  -  .       129 


suing. 

See  SoTEBEiON  Suing. 

AKNUITY  granted  to  peers  -  670,  672 

ABMY.  THE — Command  of  the  Arwy — Power 
of  the  Croum  to  delegate  Authority  to  create 
Military  Command — Capacity  to  hold  Military 
Office — Construction  of  Military  Appointment 
— Continuance  of  Command  after  termination 
of  Regimental  Commisnon— Officers  on  Half 
Pay — Rules  and  Regulations  for  the  Govern^ 
ment  of  the  Army,"]     In  1814  Major  Arthur,  at 
that  time  a  commissioned  officer  on  full  pay  as 
Major  of  a  West  India  Regiment,  was  duly 
appointed  by  the  Gtovemor  of  Jamaica  to  the 
ci^^  office  of  Superintendent  of  Honduras.    He 
was  at  the  same  time  appointed  by  the  general 
officer  acting  as  Commander  of  the  Forces  in 
Jamaica  and  its  dependencies  to  command  in 
Honduras  (which  was  one  of  those  dependen- 
cies) *'  such  of  His  Majesty's  subjects  and  others 
as  are  now  armed  or  may  hereafter  arm  for  the 
defence  of  the  settlers  of  the  bay  of  Honduras.*' 
In    1817   Major   Arthur    was    transferred    to 
another  regiment,  not  stationed  in  Honduras,  as 
Lieutenant-Colonel,  but  he  remained  in  Hon- 
duras and  continued  to  hold  his  appointment 
there  until  after  1820.    In  1819  the  regiment  of 
which  he  was  Lieutenant-Colonel  was  disbanded, 
and  he  ceased  to  hold  any  commission  in  the 
regular  forces  and  came  on  half  pay.    In  1820 
Colonel  Bradley  was  serring  in  Honduras  as 
Lieutenant  Colonel  on  full  pay  in  a  West  India 
Begiment.    Conceiving  that  Colonel  Arthur  by 
the  termination  of  his  regimental   commission 
had  become  incapable    of    military  command 
without    a  new  commission.  Colonel  Bradley 
refused  to  obey  Colonel  Arthur's  military  orders 
aad  assumed  the  command  in   Honduras    as 
senior  officer.     He  was  put  under  arrest  by 
Colonel  Arthur  and  dismissed  from  the  service 
by  the  Crown.    The  arrest  was  continued  for 
some  time   after  Colonel  Arthur  new  of  the 
dismissal.    Colonel  Bradley  brought  an  action 
for  damage  for  false  imprisonment.    The  judge 
directed  the  jury  that  the  arrest  was  justifi^, 
but  left  it  to  them  to  say  whether  the  arrest  was 
continued  longer  than  it  ought  to  have  been 
after  the  defendant  knew  that  the  plaintiff  had 
ceased  to  be  subject  to  military  law.    The  jury 
on  this  issue  found  a  verdict  for  the  plaintiff  for 
100/.    On  motion  by  the  plaintiff  for  a  new  trial 
on  the  ground  of  misdirection  on  the  question  of 
justification,    it    was    held— By  Abbott,  C.J., 
The  command  of    the  army  belongs  entirely 
to    the  Sovereign,  and    is   a   matter    for  his 
discretion  except  so  far  as  it  is  controlled  by 
statute.    By  Abbott,  C.J.,  Bayley  and  Holroyd, 
J.  J.,  That  the  Crown  had  power  to  delegate  to  the 
Commander  of  the  Forces  in  Jamaica  authority 
to  confer  on  the  defendant  the  military  command 
in  Honduras.    By  the  same  judges,  That  the  ap- 
pointment in  the  terms  above  set  out  conferred 


ARMY|  THK—continued. 
supreme  military  command  over  the  regular  forces 
as  well  as  others  in  Honduras.  By  the  same  judges. 
That  the  defendant  having  been  well  appointed 
to  a  military  command,  the  termination  of  hit 
regimental  commission  did  not  det^mine  his 
command,  there  being  nothing  in  the  Mutiny 
Act  or  Articles  of  Wbi  to  linut  the  prerogative 
of  the  Crown,  or  prevent  the  continuance  of  the 
command,  and  it  appearing  that  its  continuance 
had  been  recogmsed  by  the  Crown.  By 
Bayley,  J.,  and  Holroyd,  J.,  That  the  evidence 
of  usage  in  the  army  as  to*  the  qualifications 
for  commands  was  admissible.  By  Bayley,  J., 
The  decision  in  Grant  v.  Gould,  2  H.  Bl.  69, 
that  a  half-pay  officer  is  not  liable  to  a  court* 
martial,  applies  to  unemployed  half-pay  officers 
only,  and  that  employed  hsdf-pay  officers  come 
within  the  description  of  **  in  pay  as  officers/f 
and  therefore  are  amenable  to  a  court-martial. — 
The  Court  cannot  take  judicial  cognizance  of 
these  rules  without  proof.  Buudlet  against 
Abthub-  -  -  -•  -  171 
command  of— See  Bradley  against 

Arthur  -  -  -     171 
of   the    Decoan  —  See    Alexander 

against  The  Duke  of  Wellington     763 
officers  no  half-pay — See  Bradley 

against  Arthur  -         171, 203 

Rules  and  Regulations  of   -         181,  201 

ABHT  ACT  —  See  Bradley  against 

Arthur-  -  -  -     171 

^MORIAL  ENSIONS-Besc^t  of 

696,  742 
ASSEMBLIES— Unlawful      -  1028, 1036, 

1038 
unlawful  within  3d  Geo,  3.  c.  29    -    1036 


"ASSENT  OP  PARLIAMENT "- 

Meaning  of  phrase  -      748,  750,  751 

ASSOCIATIONS  IN  IRELAND- 

Proclamations  against  unlawful 

629, 632 

ATTACHMENT  FOR  CONTEMPT 

— See  Pbivii^bqb.     1.  -  -     911 

ATTORNEY  QENERAL-Bigbt  of 

reply  possessed  by        -        477, 1019 

ARREST  FOR  DEBT  -    998 

AUCTIONEER— Liability  as  to   cus- 
toms of  -  -  -  -     144 

AUTREFOIS  ACaXJIT-Plea  of    -    944 


BAR— Trial  at. 

See  Trial  at  Bab. 

BARONY— By  tenure  -  -  -  676n 

BELLIGERENT     STATES-Lega- 

lity  of  loans  to  -  -  -  1015 

See  also  Loans,  Forbion. 

BIBLES— Printing  of. 

See  P&BROOATITE.      1. 

prerogative  as  to  printing  of  -     215 

•— —  translation  in  Scotland  of  -  -     215 
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ton as  to  .  .    769n,1071 

—  principlep  of  distribution  of  -      962 
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See  Armt,  The. 

CAPTOE— Interest  in  booty  of. 
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Whistler  v.  Lee      . 
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Wilkes  Y.  Williams 
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Willion  T.  Berkley 

-    642 
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CHALLENGE  TO  JUEY— For  par- 
tiality  of  sheriff 

CHEISTIAN  BELiaiON-Protected 

by  the  law        -  -  - 

CLEBE  OF  THE  FEACK 

See  PRBROGATIVB.      2. 

OOLONLAIi   GOVEBNOB-Co^to/ 

vemor^  Authority  of— Authority  of  Governor  of 
Bermuda  as  Ordinary — Procedure  and  Pro- 
cess,'] The  phimtiff  serred  as  one  of  the  church- 
wardens of  a  parish  in  the  British  Colony  of 
Bermuda  of  which  the  defendant  was  Governor. 
HaTiog  refused  to  deliver  np  his  accounts  and 
to  pay  over^a  balance  of  money  to  his  successor 
in  office,  the  plaintiff  waa  ordered  by  the  de- 
fendant to  appear  forthwith  before  him.  The 
plaintiff  refused,  and  was  committed  to  prison 
under  a  warrant  issued  by  the  defendant.  In 
an  action  for  trespass  by  the  plaintiff  against 
the  defendant  the  latter  pleaded  that  he  was 
Ordinary  as  well  as  Governor.  Verdict  for 
plaintiff— damages,  1,000/.  —  Buled  by  Lord 
Tenterden,  L.C  J^. :  Sewtble,  that  the  general 
authoricy  of  Governor  of  Bermuda  included 
authority  to  act  as  Ordinary.  That,  assuming 
the  defendant  to  have  the  authority  of  Ordinary* 
be  ought  to  have  proceeded  by  regular  citation, 
and  that  in  any  case  he  had  no  power  to  commit 
the  plaintiff  to  prison,  but  could  only  excom- 
municate.   Bashax  AQAntn  Lumlbt  -     321 
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COMMAITOER-IW-CHIEF  -  Eights 

as  to  booty  of   -  -  -     964 

COMMISSIONS  IN  THE  AKMY- 

i\y  whom  granted  -  -      ISl 

COMMITMEKT  FOB  CONTEMPT 

OP  COURT. 

See  Privileob.     1. 

COMMITTEE  ON  DIGNITY  OP  A 

PEER— Keport  of       -  -  1047 

COMMON  PLEAS,  CHIEF  JUS- 
TICE OF — '^rac'ice  as  to  de- 
livery of  opinion  of  juilges  of    -     748 

COMMON  PRATER  BOOK. 

See  rUEROQATiVE.       1. 

CONDITIONAL  FEES  -     769 

CONFESSION  OF  FAITH. 

S»  e  Prbeogative.     1. 

CONQUERED  COUNTRY  —  Rights 

of  inhabiunts  of  -  -     390 

— Law  of. 

See  Slaves.     1 . 

CONSPIRACY— 10  (^'fo-  4.  c.  I.  ^Proclamation 
of  Lord  Lieutenant — Unlawful  Association — 
Withdrawal  of  a  Demurrer  —  60  Geo.  3.  ^ 
1  Geo.  4.  c.  4.]  The  Lord  Lieutenant  of  Ire- 
land issued  three  proclamaticuis,  on  25th  De- 
cember 1830  and  7th  and  13th  January  1831, 
prohibiting  the  meeting  of  an  association  bear- 
ing various  names  un<ler  whatever  name  it 
mij:ht  meet.  On  the  18th  of  January  1831  the 
defendant  and  others  were  api)reheuded  on  in- 
formations charging  them  with  having  held 
meetings  in  violation  of  the  Lord  Lieutenant's 
proclamations. — By  the  Court  of  King's  Bench  : 
That  it  was  a  breach  of  10  George  4.  c.  1.  for 
any  number  of  persons  to  meet  as  an  association 
or  assemblage  which  the  Lord  Lieutenant's  pro- 
clamation had  forbidden,  though  such  persons 
upon  being  called  upon  by  the  magistrates  to 
disperse  obeyed.  That  it  was  also  a  breach  of 
the  Act  for  such  persons,  called  upon  under 
one  designation  to  disperse,  to  agree  to  meet 
again  for  the  same  purposes  under  another 
name.  That  it  is  a  criminal  conspiracy  to  agree 
to  hold  a  meeting  prohibited  by  law. — One  of 
the  defendants  who  had  demurred  to  fourteen  of 
the  counts  in  the  indictment  applied  to  the 
Court  of  King's  Bench  for  leave  to  withdraw 
the  demurrer.  The  Attorney  General  on  behalf 
of  the  Crown  objected. — Held  by  Bushe,  L.C.J., 
Vandeleur  and  Jebb,  J.J. :  That,  notwithstand- 
ing the  opposition  of  the  Attorney  General,  the 
Court  might  give  such  leave,  and  that  60  Geo.  8. 
&  I  Geo.  4.  c.  4.  had  not  altered  the  law.  The 
Kino  against  Danibl  O'Connell 
Others  ----- 

definition  of  -  -  - 

nature  of    - 
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to  raise  wages         -  -  - 

CONSTRUCTIVE  CAPTURE— Prin- 

ciples  of. 

See  Memobandum    bt   Duels 
OP  Wellington. 
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629 
959 
636 
674 


CONTEMPT  OF  COURT. 

See  PlUTILBOB.      1. 

civil  and  criminal  -  -     923,  931 

commitment  for     -  -         927>  929 

CONVENTIONART  TENANT      -  2d9n 

CONVOCATION— Privilege  of    mem- 
bers of  -  -  -  -     920 

COPYRIGHT  IN  THE  BIBLE. 

See  F&brooatitb.    1. 

COURTS  OP  JUSTICE— Royal  pre- 

rogadve  as  to. 

See  Pberooatiyb.   2. 

CROWN. 

See  Army  and  P&BROGATnrK.    1,  S. 

delegation  of  right  of,  to  grant  com- 
missioners        -  -  -      197 

— «  right  to  trial  at  bar  of         -  -     353 

rights  of,  as  to  booty  and  prize  monej. 

See  PsBBoaATiVB.    3. 

command  o(  army. 

See  Armt. 

Courts  of  Justice. 

See  Prbkooative.    S. 

dignities     -         -  676,  701,  743 

Irish  peers. 

See  Union. 

printing. 

See  PREROGATiys.    1. 

waiver  of  right  of    -  -  -    346 

CUSTOMS  DUTY. 

See  Ambabsador. 

CUSTODT  OP  ROLLS  Ain)  RE- 
CORDS -  -  -    351 

CUSTOS  ROTULORUM. 

See  Prbrooatiye.    2. 

DEAD— Libels  on. 

See  Libel.    2. 

DE  DONIS  CONDITIONALIBUS. 

See  DioNiTiES  and  Statutes 
referred  to. 

DEMURRER— Withdrawal  of. 
See  CoNSPiRAOT. 

DISTRESS— Causes  of  agricultural     -  1025 

DEVOLUTION  OP  DIGNITIES. 

See  Dignities. 

J}iiQiKlTlE&' -Devolution  of  IH^ities—Lmi' 
lotions  —  Power  of  creating  Dignities  —  The 
Statute  de  Donis^-The  Oxford  Case^Peer- 
ages  for  Life."]  On  the  Srd  of  September, 
1553,  Sir  Edward  Couitena^  was  created  Earl 
of  Devon  by  a  patent  containing  the  following 
words  :  *'  Habendam  et  tenendum  nomen  statum 
stilum  titulum  honoiem  et  dignitatem  Comitis 
Devonie  predictsB  cum  omnibus  et  singolis  pre- 
eminenciis  honoribus  et  ceteris  qnibuscunqne 
hnjnsmodi  statoi  Comitis  Devonie  pertinendbas 
sive  spectanibus  pre&to  Edwardo  et  heredibos 
sois  masculis  imperpetuom."  The  grantee  of 
the  peerage  died  on  the  10th  of  Septemto, 
1566,  and  no  one  assumed  the  tide  until  this 
century.    In  June  1830  Viscount  Courtenay 
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'DlGtKITTES'-conHnued. 

presented  a  petition  to  tbe  King,  claiming  the 
Earldom  of  Devon  as  heir  male  of  Sir  Edward 
Courtenay.  The  Attorney  General  reported 
that  the  claimant  had  proved  his  descent  as 
alleged,  hut  that  the  question  whether  under 
the  patent  a  title  was  established  to  the  dignity 
of  Earl  of  Devon  should  be  referred  to  the 
House  of  Peeri.  The  Crown  referred  the  ques- 
tion to  the  House  of  Lords,  and  the  House  of 
Lords  referred  it  to  the  Committee  for  Privi- 
leges. Held  by  Lord  Brougham,  L.C.,  and  Lord 
Wynford  in  the  Committee  /or  Privileges  :  That 
a  grant  by  the  Crown  of  honours  and  titles  is 
not  regulated  by  the  same  law  as  a  grant  of 
lands.  That  the  statute  De  Donia,  13  Edw.  1. 
c.  1.,  does  not  apply  to  honours  and  titles. 
That  the  grant  of  a  peerage  to  the  grantee  and 
his  heirs  male  is  valid,  although  a  grant  of  land 
by  the  Crown  with  the  same  limitation  is  void. 
(But  see  the  Wiltes  Peerage  Claim,  L.R.  4  H.L. 
126 ;  Cope  V.  De  la  Warr,  L.B.  8  Ch.  982 ; 
and  the  Buckhursi  Peerage  Clatm^  2  App.  Cas. 
1.)  Under  such  a  grant  the  peerage  descends 
not  only  to  heirs  male  of  the  body,  but  also  to 
collateral  heirs  male,  i.e.,  to  males  claiming 
entirely  through  a  male  descent,  but  does  not 
descend  to  heirs  general,  as  would  be  the  case 
in  a  grant  of  land  by  a  common  person  to  the 
grantee  and  his  heirs  male. — The  opinion  of 
Crewe,  L.C.J.,  in  the  Oxford  case,  that  an  Act 
of  Parliament  was  necessary  in  order  to  give 
validity  to  a  grant  of  an  earldom  to  the  grantee 
and  his  heirs  male,  was  erroneous. — Held  by 
Lord  Brougham,  L.C.  (dissentiente.  Lord  Wyn- 
ford) :  That  the  Crown  may  grant  a  peerage  for 
life,  and  not  only  for  the  life  of  the  grantee  but 
pur  autre  vie.    Thb  Devon  Pexraob  Claim 

659 

—  annuities  incident  to  -        670,  672 

—  construction  of  -  -  686,  711 
— ^  difference  between  land  and    -  676.  697. 

741, 1047 

limitations  of         -  676,  703,  706 

non-claim  of  -  690,  719,  724 

—  not  within  De  Vonis  Conditionalibu*  768 
power  of  Crown  as  to  creation  of    -    671, 

674,909 
Scotch  laws  as  to    -  -        711,739 

Jim^l^Assignment  of. 
See  Etidbkoe. 

EVIDEKCE  —  Writ  of  Habeas  Corpus  — 
Error — Presence  of  one  Commissioner  when 
Verdict  returned — Time  of  Entering  Verdict — 
Plea  in  NuUo  est  Erratum — Assignment  of 
Error — Vacating  Judgment."]  Bichard  Carlile 
published,  on  the  6th  of  December  1880,  an 
address  to  "  the  Insurgent  Agricultural  La- 
bourers," in  which  was  the  following  passage : — 
^*  As  yet  there  is  no  evidence  before  the  public 
that  you  are  incendiaries  or  even  political  rebels. 
Much  as  every  thoughtful  man  must  lament  the 
waste  of  property,  much  as  the  country  must 
«iiifer  by  the  burnings  of  fitrm  produce  now 
floing  on,  were  yon  proved  to  be  the  incen- 
diaries, we  should  defend  you  by  saying  that 


WrrOWC^— continued. 
you  have  more  just  and  moral  cause  for  it  than 
any  king  or  £9kCtion  that  ever  made  war  had  for 
making  war.  In  war  all  destructions  of  pro- 
perty are  counted  lawful  upon  the  ground  of 
that  which  is  called  the  law  <^  nations.  Yours 
is  a  state  of  warfare,  and  your  ground  of  quarrel 
is  the  want  of  the  necessary  of  life  in  the  midst 
of  an  abundance.  Ton  see  hoards  of  food,  and 
you  are  starving.  You  see  a  Croremment  rioting 
in  every  sort  of  luxury  and  wasteful  expendi- 
ture, and  you,  ever  ready  to  labour,  cannot  find 
one  of  the  comforts  of  life.  Neither  your  silence 
nor  your  patience  has  obtained  for  you  the  least 
respectful  attention  from  that  Crovemment.  The 
more  tame  you  have  grown  the  more  you  have 
been  oppressed  and  despised,  the  more  you  have 
been  trampled  on ;  and  it  is  only  now  that  you 
begin  to  display  your  physical,  as  well  as  yeur 
moral,  strength  that  your  cruel  tyrants  treat 
with  you  and  offer  terms  of  pacification.  Your 
demands  have  been  so  far  moderate  and  just, 
and  any  attempt  to  stifie  them  by  the  threatened 
severity  of  the  new  Administration  will  be  so 
wicked  as  to  justify  your  resistance,  even  to 
death  and  to  life  for  life."  About  the  time  of 
the  publication  many  fires,  supposed  to  be  the 
work  of  agricultural  labourers,  took  place  in 
Hampshire  and  Wiltshire.  Indictment  for  Sedi- 
tious Libel.  Verdict,  Guilty.— Ruled  by  the 
Recorder,  That  the  Defendant  was  not  at  liberty 
to  read  extracts  from  newspapers  for  the  pur- 
pose of  negativing  the  allegations  in  the  indict- 
ment as  to  the  rumours  of  insurrection,  or  an 
alleged  report  of  a  speech  of  the  Duke  of  Wel- 
lington to  show  that  while  in  office  he  had  not 
been  able  to  trace  the  fires  to  the  agricultural 
labourers.  When  the  Verdict  was  given  by  the 
jury,  only  one  of  the  Commissioneni  named  in 
the  Commission  of  Oyer  and  Terminer  was  in 
Court  This  fact  was  not  entered  on  the  record. 
The  Verdict  was  not  entered  of  record  at  the 
time  that  it  was  given,  but  a  minute  of  its  effect 
was  then  made.— Held  by  the  Court  of  Kin^s 
Bench,  That  the  presence  of  only  one  Commis- 
sioner when  the  Verdict  was  given  was  not  a 
ground  for  granting  a  writ  of  Habeas  Corpus 
for  the  discharge  of  the  Defendant.  That  as  it 
appeared  by  the  record  that  the  Verdict  was 
given  at  a  Commission  holden  before  several  of 
the  Commissioners  and  Justices  named  in  the 
Commission,  the  Plaintiff  in  error  could  not  be 
allowed  to  aver  in  contradiction  to  the  record, 
that  only  one  of  the  Justices  was  present  when 
the  jury  gave  their  Verdict  That  the  plea,  in 
nullo  est  erratum,  is  no  admission  of  the  fact 
assigned  for  error,  unless  it  could  be  properly 
assigned,  and  is  well  assigned,  in  point  of  form. 
That  the  oircomstanoe  t£kt  the  Verdict  was  not 
entered  as  of  record  at  the  time  that  it  was 

f'ven  was  not  error. — Subsequently  at  the  Old 
alley,  the  Court  of  Oyer  and  Terminer  ordered 
the  record,  which  had  been  returned  into  the 
Court  of  King's  Bench,  to  be  amended ;  and 
the  Clerk  of  the  former,  by  a  rule  of  the  latter, 
and  with  the  consent  of  the  Attorney  General, 
amended  the  record  by  inserting  a  statement 
that  the  Verdict  was  given  as  above  stated. — 
Upon  motion  to  enter  the  case  in  the  Crown 
paper  for  argument,  held    by  the  Court    of 


Index  of  Svhjects. 


1113] 

EVIDENCE — continued. 
King*8  Ilench,  That  the  Court  could  not  re-hear 
the  ca^  after  the  expiration  of  the  term  in 
which  judgdient  was  pronounced,  though  the 
Attorney  Ueneral  consented,  and  that  the  judg- 
ment rould  I>e  vacated  only  hy  Writ  of  Error 
to  the  House  of  Lords.  The  Kino  aoaikbt 
Richjlkd  Carule         ...     459 

as  to  military  usage. 

St»€  Army. 

EXECUTIVE     OOVERNMENT  — 

Acts  ot 
See  War. 

EXTRA-TEERITOEIALITY   OP 

SHIPS  OP  WAE     -  -    160 

EX  OPPiaO  PEOSECUnONS  807,  943 


PACTOR — Liability  for  customs  duties 

of        -  -  -         -    136 

PAEM  LABOXJREES— Riots  by      -    472 
PIEES  IN  HAMPSHIEE,  WILT- 
SHIEE,  ftc. 

See  King  against  Cohhett, 
POREIGN  SOVEREIGN— Right  of, 

t«»  sue. 

See  SovKUEioN  smwo. 

PTJGITIVE  SLAVES. 

See  Slaves.     1. 


GOVERNMENT  OP  THE  ARMY. 

See  Army. 

GOVERNOR,  COLONIAL  — Autho. 

rity  of. 

See  Colonial  Governor. 

ecclesiastical  powers  of  -   1019 

military  authority  of   •  -     186 

oppression  by  -  -  -     989 

GRANT— Construction  of  royal. 

See  Prerogative.     1. 

HABEAS   CORPUS  — Issue  by    Su- 
preme Court  of  Bombay  of       -   1002 

HONOURS,  DESCENT  OP. 

See  Dignities. 

differences  between  offices  and        -     699 

HOUSEHOLD,  ROYAL  —  Composi- 

tion  of  -  -  -  -     490 

HALP-PAY  OPPICERS— Not  subject 

to  military  law  -  -  -     203 

See  Army. 

"  HEIRS  MALE;"-In  patents  -  669,  678. 

693, 711, 716 

**HEREDES  MASCULI"    -  -    741 

"HEREDES  SUI  MASCULI"      -    670 

HEXAMETERS,  ENGLISH  -      92 

INDEPENDENT  STATES— Recog. 

nition  of  -  -        986, 999 

INPORMATIONS.-See  Bx-oFFioio, 

Prosecutions  of  -  805, 944 
ignoring  of  a  bill,  no  bar  to  criminal    944 
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INSANITY  OP  GEORGE  3. 

See  King  against  Haroey  and 

Chapman     -  -  -        33 

INTERNATIONAL  LAW— Pan  of 

municipal  law   .  .  -      126 
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JAHAGIRS— Nature  of 

JUDGE — I>aty  to  answer  qnesdons  of 
jurors  of  -  -  - 

JUDGES-^Remoyal  of  colonial 

JURA  REGALIA. 

See  Lancaster,  Ducht  or. 

JUDICIAL    OPPICERS  —  Appoint- 
ment of. 
See  Prbrooatits.    2. 

JURISDICTION-Plea  to  the 

of  municipal  courts. 

See  War. 

JUSTICES  OP  THE  PEACE— Pom 

of  commissions  of         •        360, 383 
origin  of        -  -  -     370 
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990 
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KHASGEET— li^gal  n*tnre  of 

KING — Lihel  on. 

See  Libel.    1,  2. 

See  also  JTtii^  against  Harveg 
and  Chapman, 
—^  deceived  as  to  grant. 

See  Lancaster,  Ducht  of. 
—  insanity  of. 

See  Libel.    1. 

ZING'S  PRINTERS. 

See  Prerooativb.    1. 

EINGPS  SPEECH— Quotations  from. 
See  King  against  Harvsy  and 
Chapman, 

KNIGHT  —  Autbority  of  Lord  lien- 

tenant  of  Ireland  to  create  a     -  1050 

differences  between  otber  dignities 

and  that  of  a     -  -  -  1052 

"  LABOURER  "— Cobbett  described  in 

indictment  as  a  -  -     795 

LABOURERS— Condition  of  agricol- 

tural     .  -  .  -     843 

LAW— Meaning  of       -  •  -     483 

of  nations. 

See  Loans,  Foreign. 

LANCASTER,  DUCHY  OP— Owwi  and 

the  Duchy  of  Lancaster — Jura  Regalia — King 
deceived  as  to  his  Grant — Prescription — In- 
consistent Grants,'\  By  a  lease  granted  bj 
James  1  to  J.  L.  the  profits  and  oommodtties, 
&c.  and  wreck  of  the  sea,  in  the  honour  of 
Bolingbroke,  parcel  of  the  Duchj  of  Lancastei; 
were  let  to  J.  L.  for  the  term  of  thirty-one 
years.  The  lease  was  enrolled.  The  manor  of 
Greetham  was  within  that  honour.  Before  the 
term  had  expired,  Charles  1  granted  to  C.  H. 
and  others  the  manor  of  Greetham,  with  all  its 
rights,  members,  appoitenances,  ftc    The  gnuoil 
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LAKCASTEB,  DUCHY  OF  -amHnued. 
did  not  specify  wreck,  or  recite  the  lease  to 
J.  L.  Action  of  trover  for  a  bowsprit^  alleged 
wreck  in  the  manor  of  Greethaai.  The  plaintiff 
claimed  under  the  ^rant  to  C.  H.  and  others. 
Verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court. — Held  on  motion  for  new  tnal  by 
Best,  C.J.,  delivering  the  judgment  of  the  Court 
of  Conmion  Pleas,  there  is  no  distinction  be- 
tween the  privileges  of  the  King  as  Duke  of 
Lancaster  and  his  prerogatives  as  King  of  Eng- 
land, and  the  King  has  the  same  privileges  and 
immunities  with  respect  to  the  property  of  the 
Duchy,  as  he  has  with  respect  to  the  property 
of  the  Crown.  That  the  lease  to  J.  L.  being  a 
lease  enrolled  for  a  term  of  years  unexpired  at 
the  time  of  the  grant  to  C.  H.  and  others,  and 
not  being  reoit^  therein,  the  grant  was  void. 
That  the  Kioff  is  deceived  in  his  (prant  when  he 
purports  to  give  what  he  cannot  gire  according- 
to  the  terms  of  the  f^rant,  as  where  he  purports 
to  grant  in  possession  land  of  which  he  has 
only  the  reversion;  but  if  a  lease  of  land  is 
recited  in  a  grant,  and  the  grant  puri)orts  to 
convey  the  land  in  possession,  the  grant  is  good, 
as  the  recital  shows  that  the  grant  was  intended 
only  to  take  effect  in  reversion.  That  there 
beiiur  evidence  that  the  right  to  wreck  was  in 
the  Crown  in  the  reign  of  Charles  1,  a  prescrip- 
tive right  to  wreck  could  not  be  supported. 
Alcogk  against  Cookb  Ain>  another  -  327 

LAin)- — Difference   between  dignities 

and    -  -  676,697,741,1047 

JJXEL—Vr-^tt^S^ion  of  Intaxity  of  the 
Sovereign — Maiice — Inference  of  Malice  from 
the  Libel — Presumption  tf  Maltce,']  Criminal 
information  filed  by  the  A.O.  against  the  pub- 
lisher and  proprietor  of  a  newn>aper  in  which  a 
statement  to  the  effect  that  the  King  (George 
4.)  was  insane,  had  been  published  ''from 
authority."  At  the  trial  before  Abbott,  C.J., 
no  evidence,  except  formal  proof  of  publication, 
was  given  for  the  prosecution.  The  defendants' 
counsel  admitted  that  the  statement  was  untrue, 
but.  alleged  that  it  was  founded  on  rumours 
generally  believed,  which  the  defendants  did 
not  know  to  be  false,  and  that  it  was  a  statement 
made  in  respeotfUl  language,  and  without  mali- 
cious intention  as  to  a  matter  of  the  highest  public 
concern. — Abbott,  C  J.,  directed  the  jury  that 
to  write  and  publish  fials«>lv  of  any  person  that 
he  is  insane  is  a  crime ;  that,  even  if  it  could 
avail  the  defendants  to  show  that  the  assertion 
was  made  "from  authority,"  it  would  not  be 
enough  for  this  purpose  to  show  that  it  was 
founded  on  general  rumour  believed  by  the 
defendants;  Siat  it  was  for  the  jury  to  say 
whether  the  apparently  respectfhl  language  used 
did  not  convey  covert  irony  and  sarcasm ;  but 
that  in  his  own  opinion  the  article  was  a  criminal 
Ubel. — The  jury  desired  to  be  directed  whether 
a  malicious  intention  is  not  necessary  to  eon- 
stitnte  a  libd»  and  they  were  directed  to  the 
effect  that  a  person  who  publishes  defamatory 
matter  must  be  presumed  to  have  meant  to  pro- 
duce the  effect  which  the  publication  was  cal- 
ouliUed  to  produce,  at  any  rate  unless  he  can 
show  the  contrary. — The  defendants  were  oon- 
?icted.--Oii  motion  for    new  trial,  held  that 
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there  had  been  no  misdirection. — ^By  Bayley ,  J. : 
The  publication  of  a  written  assertion  of  alleged 
fact  which  is  libellous  and  false  is  criminal  if 
the  publisher  knows  it  to  be  false,  or  has  not  the 
means  of  knowing  whether  it  is  true  or  false. 
QuiEre,  if  the  matter  be  libellous  and  false,  but 
believed  by  the  publisher  to  be  true. — ^Malice 
may  be  inferred  from  the  matter  and  the  manner 
of  the  publication  itself. — ^By  Holroyd,  J.: 
Quare^  a  publication  libellous  against  an  in- 
diridual  and  also  mischievous  to  the  public  may 
be  criminal  without  averment  or  proof  of  malice. 
— By  Best,  J. :  Quttre,  whether  such  a  statement 
as  that  the  Sovereign  is  insane,  even  if  true,  can 
be  lawfully  published  by  any  person  when  and 
as  he  thinks  proper.— By  all  the  Court :  If  an 
actual  malicious  intention  be  necessary  in  libel, 
it  is  tobe  presumed  from  the  publication  of  the 
libellous  matter  until  the  presumption  is  dis- 
placed by  evidence  as  to  the  occasion  of  publi- 
cation or  otherwise.  Kino  aqainst  Habvbt 
AND  Chapman   ...  \ 

2.  —  Libel  on  the  Dead  —  Libel  on  the 
reigning  Sovereign,^  The  Defendant  published 
in  1822  Byron*s  poem  ''TheVijion  of  Judg- 
ment," and  was  indicted  for  publishing  a  libel 
oonceming  the  late  King,  George  3,  wiUi  intent 
to  defame  him  and  to  disturb  and  disquiet  his 
descendants,  and  to  bring  them  into  public 
scandal,  disgrace,  and  contempt  Verdict, 
Guilty.— Buled  by  Abbott,  CJ^.:  That  *•  a  pub- 
lication tendicff  to  disturb  the  minds  of  living 
individuals,  and  to  bring  ^m  into  contempt  and 
disgrace,  by  reflecting  upon  persons  who  were 
dead,  was  an  offence  against  the  laws" — On 
motion  to  the  Court,  the  ruling  of  Abbott,  C  J., 
upheld.    Thb  Kino  aoainst  John  Hunt   69 

3.  —  Seditious  Libel  —  Evidence  —  Outrages 
by  Agricultural  Labourers — Fires  in  Hamp^ 
shire  and  Wiltshire,"]  William  Cobbett  pub- 
lished on  the  11th  of  December  1830,  in  the 
"  Weekly  Beffister,"  with  reference  to  fires  and 
destruction  of  threshing  machines  in  Hampshire 
and  Wiltshire,  an  article,  in  which  be  said, 
amonj^  other  things,  **  Without  entering  at  pre- 
sent mto  the  motives  of  the  working  people,  it 
is  unquestionable  that  their  acts  have  produced 
good,  and  great  good  too.  They  have  been 
always  told,  and  they  are  told  now,  and  by  the 
very  parson  that  I  have  <|uoted  above,  that  their 
acts  of  violence,  and  particularly  their  burnings, 
can  do  them  no  good,  but  add  to  their  wants  by 
destroying  the  food  that  they  would  have  to  eat 
Alas!  they  know  better,  Uiat  one  threshing 
machine  takes  wages  from  ten  men ;  and  they 
also  know  that  they  should  have  none  of  this 
food,  and  that  potatoes  and  salt  do  not  bum. 
Therefbre  this  argument  is  not  worth  a  straw. 
Besides,  thepr  see  and  feel  that  the  good  comes, 
and  comet  instantly,  too.  They  see  that  they 
do  get  some  bread  in  consequence  of  the  de- 
struction of  the  com,  and,  while  they  see  this, 
jou  attempt  in  vain  to  persuade  them  that  that 
which  they  have  done  is  wrong.  And,  as  to 
one  effect,  that  of  making  the  parsons  reduce 
their  tithes,  it  is  hailed  as  a  good  bv  ninety-nine 
hundredths,  even  of  men  of  considerable  pro- 
perty, while  there  it  not  a  tingle  man  in  the 
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coiuitrv  who  does  not  clearly  trace  the  reduction 
to  the  acts  of  the  labourers,  andespeciallj  to  the 
fires,  for  it  is  to  the  terror  of  theie,  and  not  the 
bodily  force,  that  has  prevailed. — ^Indictment  for 
publi'^hinp  a  seditious  libel  alleging  an  intent  to 
create  discontent,  and  to  incite  to  violence. — 
Ruled  by  Lord  Tenterden  :  That  the  question 
for  the  jury  was  whether  the  natural  tendency 
of  the  publication  was  to  manifest  the  design 
alleged  in  the  indictment.  That  evidence  by 
persons  acquainted  with  the  defendant  as  to  his 
general  character  and  as  to  his  opinions  on 
8ubj*»cis  connected  with  the  alleged  libel  was 
admissible  in  his  fiivour  to  show  the  general 
character  of  his  publications  and  opinions  on 
such  subjects.  That  evidence  of  a  report  of  a 
speech  made  by  the  defendant  in  1822,  and 
published  at  that  time,  was  also  admissible  in 
his  favour  on  the  same  grounds.  Thb  Kino 
▲GAINST  William  Cobbett       -  -     789 

on  King. 

See  Libel.     1,  2. 

duty  of  judge  in  prosecutions  for    -        58 

on  the  dead. 

See  Libel.    2. 

— reigning  Sovereign     -  -        69 

seditious. 

Sec  Libel.    3. 

LIEN  FOR  CUSTOMS  DUTIES     -     138 

LIFE  PEERAGES       -       676, 745, 755 

See  also  Dignities. 

LIMITATION  OP  DIGNITIES     -    676 

variations  of  -  -  -      703 

LOANS,  FOREIGN— Xoan*  in  aid  qf  Per- 
sons in  Arms  against  Friendly  States — Law  of 
Nations.']  D.  endeavoured  in  1822  to  raise  in 
this  coimtry  a  loan  for  the  benefit  of  Greek  in- 
surgents who  were  in  arms  against  the  Turkish 
Government ;  and  for  this  purpose  he  deposited 
with  H.  documents  purporting  to  be  a  power  of 
attorney  and  scrip  certificates.  The  loan  was 
not  raised;  and  D.  sues  H.  in  trover  for  the 
documents.  Verdict  for  the  defendant. — Best, 
C.  J.,  at  Nisi  Prius :  **  It  was  contrary  to  the  law 
of  nations  for  persons  in  England  to  enter  into 
engagements  to  raise  money  to  support  the  sub- 
jects of  a  Government  in  amity  with  our  own  in 
hostilities  against  their  Government,  and  no 
right  of  action  could  arise  out  of  such  a  trans- 
action."— Held  by  the  Court  of  Common  Pleas 
on  motion  for  a  new  trial :  That  the  ruling  was 
correct;  and  that  a  new  trialt  ought  not  to 
be  granted.  Demetrius  db  Wutz  against 
Hendricks        .  -  -  -     125 

legaUtyof  -  -  .  ^  1013 

LORD  LIEUTENANT— Not  in  Uw, 

viceroy  -  ^  -   1051 
patent  of        .            -           -  1051 


MACHINERY— Laws  as  to  protection 

of        -  -  -  -  1028 
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MALICE  IN  LAW. 

See  LiBBL.    1. 

meaning  of         -  -  63,  64j  65 

MANUMISSION  OF  SLATES      -    279 
MASTER   OF   THE    ROLLS— In 

Canada  -  -  -  1023 
office  of         -          -  -     998 

MARTIAL,  COURT.       ^       „ 

See  King  against  Johk  Smith. 

composition  of  -  -     969 

MARTIAL  LAW— Nature  of  -     895 

proclamation  of         -  -      974 

remarks  of  Broogham  as  to    -  9741L 

Mackintosh  as  to  -  975lL 

Tindal  as  to        -  -  975lL 

If  ATTTifS — Nemo  potest  exuere  patriam    HO 

« Once  free  for  an  hoar,  free  fat 

ever"  -  -  -  -  290 
MEETING — Dispersion  of  public  -  1039 
«' a  fourteen  days*"-           -  -  1034 

MEMBERS  OF  PARLIAMENT— 

Privileges  ofl 

See  P&rviLBGB.    1. 

MILITARY  LAW. 

See  Armt. 

— . persons  answerable  to  -     183 

MONOPOLIES. 

See  PBSROOATiyB.    1. 

MUTINY  ACT  -     194 

NATION ALITY— Change  of. 

See  Alien.     I,  2. 
NATURE— Slavery  contrary  to  law  of      167 
NEWSPAPERS— Acts  affecting        -    805 

proof  of  ownership  of         -  -        10 

NEW  TESTAMENT— Printing  of. 

See  Prbrogatiyb,    L 

OATH  OF  ALLEGIANCE  -  -    545 

OFFICERS— On  half-pay. 

See  Armt. 
—  liability  of  public. 

See  Slaves.    1. 

ORDINARY  —  Authority  of  Colonial 
Governor  as. 
See  Governor,  Colonial. 

PALACES.  ROYAL  —  PrivUeges  at- 
taching to. 


hmgt 
See  Privilbob. 


2. 


916,917 


"  PARADISE  LOST  "-AUeged  pro- 

fanityof  -  -  -       93 

PARLTAMENTI  LEX 
PARLIAMENT— PrivUege  of. 

See  Pritilbgb.    1. 
—  arrest  of  members  of  -  -     916 
menial  servants  of  •           •           •     985 
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PASSIVE    OBEDIENCE  —  AUeged 

duty  of-  -  -  -    644 

PATENTS  OF  DIGNITIES. 

See  DioNiTiss. 

PEEEAGE— Creation  by  writ  of  sum- 
mons and  sitting  in  Parliament      738 
—  jurisdiction  as  to    -  -  -     700 

law  in  Scotland  of  -  -        683|  687 

non-claim  of  -  690,  719,  724 

ordinary  limitations  of       -  -     738 

prerogative  of  Crown  as  to  671,  674,  909 

pur  autre  vie  -  -  -     756 

limitations  of  Scotch  -  -     763 

-^^  surrender  of  -  -  -     683 

PEEEAGES  FOB  LIFE. 

See  Life  Fbebaoes. 

"  PEEBS ''—Meaning   of  in    Act    of 

Union  with  Ireland      -  -  1053 

See  also  Union. 

•^^  dignity  of,  report  of  Lords'  Com- 
mittee on  -  -  -  1047 
See  Devon  Peerage  Case. 

privilege  of  -    998,1014 

POLITICAL  EDUCATION— Broughams 

remarks  as  to  -  -  -     507 

POOB  LAWS— Alleged  neglect  to  put 

in  force  ...      545 

POSSESSIO  FBATIS  -    751 

"P0TTAH8"— Nature  of       -  -  1000 

POYNING'SLAW    -         -         -    357 

PBEBOGATIVE— 1.— GVownrf  0/  the  Prero- 
gative Right  to  arant  Monopolies  of  Printing — 
Translation  of  the  Bihle^  Confession  of  Faith,  ffc, 
— Effect  of  the  Patent — Monopolies — Act  of 
Union  with  Scotland^]  By  royal  letters  patent 
under  the  Seal  of  Great  Britain,  granted  in  1785, 
the  patentees  were  appointed  sole  King's  printers 
for  Scotland,  so  far  as  such  appointment  might 
be  consistent  with  the  Act  of  Union  and  the  laws 
of  Great  Britain,  with  (in  particular)  the  sole 
privilege  of  printing  in  Scotland,  in  the  Englif  h 
tongue,  the  Bible,  tbe  New  Testament,  Books  of 
Psalms,  Books  of  Common  Praver.Conifessions  of 
the  Faith,  and  the  larger  and  shorter  Catechisms, 
and  the  sole  privilege  of  printing  in  Scotland 
Acts  of  Parliament  and  other  official  documents ; 
with  an  express  prohibition  under  penalty  of 
forfeiture  of  importation  of  any  books  or  docu- 
ments of  the  above  descriptions  from  any  *'  places 
beyond  the  seas"  without  the  license  of  the 
patentees.  Proceedings  were  taken  in  Scotland 
by  tlte  patentees  to  restrain  the  importation  into 
and  sale  in  Scotland  of  Bibles  and  Books  of 
Conmion  Prayer,  &o.  printed  in  England  by  the 
Sing's  printers  in  England. — Held  by  Lord 
Lyndhurst,  L.C.,  delivering  the  judgment  of  the 
House  of  Lords  :  The  prerogative  (S  the  Crown 
in  England  and  Scotland  to  grant  the  exclusive 
right  to  print  the  Bible  rests  on  the  duty  imposed 
upon  the  Sovereign  as  chief  executive  magistrate 
to  superintend  the  publication  of  the  works 
upon  which  the  established  doctrines  of  our 
idigion  are  founded,  so  that  these  works  may 
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be  published  in  a  correct  and  authentic  form. 
This  duty  and  the  corresponding  prerogative 
are  the  same  in  Scotland  as  in  England.  The 
Sovereign  is  guardian  and  protector  of  the  Church 
and  State  in  Scotland  as  in  England.  The  trans- 
lation of  the  Bible  was  introduced  in  both 
England  and  Scotland  under  the  sanctions  of 
the  Head  of  the  Church,  namely,  the  King  and 
the  Bishops  in  England  and  tbe  General  Assem- 
bly in  Scotland ;  and  in  Scotland,  unless  the 
Greneral  Assembly  should  order  otherwise,  the 
use  of  it  is  obligatory  in  churches  as  it  is  in  the 
churches  of  England.  As  the  Confession  of 
Faith  and  the  longer  and  shorter  Catechisms 
in  Scotland  have  been  adopted  by  the  proper 
ecclesiastical  authorities,  the  printing  of  them 
comes  within  the  same  principle  as  that  of  the 
Bible.  The  Act  of  1690,  establishing  the  Presby- 
terian form  of  church  as  the  Church  of  Scot- 
land, did  not  take  away  from  the  King  the 
exclusive  right  which  he  previously  had  while 
Episcopacy  existed  to  print  the  Book  of  Common 
Prayer.  The  exclusive  right  to  print  books 
involves  the  right  and  duty  to  exclude  all  others 
from  circulating  as  well  as  printing.  This 
right,  when  granted  by  patent  to  others,  is  not 
limited  by  Uie  addition  in  the  patent  of  an 
express  prohibition  against  importation  firom 
beyond  the  seas.  Such  exclusive  right  is  not, 
by  reason  of  excluding  importation  of  books 
from  England,  contrary  to  the  Acts  of  Union. 
Manners  and  Othebs  against  the  King's 
Printbbs  -  -  -  -     216 

2.  —  Courts  of  Justice — Appointment  of 
Clerks  of  the  Peace  by  Custos  JRotulorum — 
Bight  of  the  Crown  as  to  Appointment  in  Courts 
of  Justice."]  The  defendants  in  error  sued  the 
plaintiff  in  error  for  money  had  and  received  to 
their  use.  On  the  trial  of  the  action  in  Dublin 
a  special  verdict  was  found  that  by  letters  patent 
under  the  Great  Seal  of  Ireland  dated  30th  July 
1 798,  the  Crown  granted  to  the  defendants  in 
error,  J.  &  A.  H.  C  Pollock,  the  office  of  clerk 
of  the  peace  throughout  the  province  of  Leinster 
and  within  every  county  thereof,  except  Kil; 
kenny,  for  their  lives  and  the  life  of  the  survivor 
of  them  ;  that  King's  County  is  within  Leinster ; 
the  defendants  executed  the  duties  of  the  office 
in  King's  County  until  1800 ;  that  by  an  Act  of 
Philip  and  Mary,  passed  in  1556,  one  part  of 
the  counties  of  Leix,  Slievemarge,  Irry,  Glin- 
maliry,  and  Offaly  was  formed  into  King's 
County  and  the  residue  into  Queen's  County ; 
that  from  1556  to  1798  the  sovereigns  of  Ireland 
were  accustomed  to  appoint  clerks  of  the  peace 
of  King's  County ;  that  from  1760  to  1819  the 
Custos  Rotulorum  has,  with  two  exceptions^ 
appointed  them,  and  that  the  Earl  of  Drogheda, 
Gustos  Rotulorum,  duly  appointed  Harding,  the 
plaintiff  in  error,  in  1789,  who  has  executed 
the  duties  of  the  office  and  received  the  fees 
without  interruption.  The  Court  of  Common 
Pleas  in  Ireland  gave  judgment  for  the  plaintiflb 
(the  defendants  in  error),  which  was  affirmed 
by  the  Court  of  Exchequer  Chamber  in  Ireland. 
On  writ  of  error  to  the  House  of  Lords,  the 
judgment  was  reversed.  The  history  of  justices 
and  the  Custos  Rotulorum  commented  on. — By 
the  judges  on  questions  put  by  the  House  of 
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LordB  (Bayley,  J.,  dissenting):  That  the  ap- 
pointment of  clerk  of  the  peace  in  King's  County 
belongs  both  in  England  and  Ireland  to  the 
(Gustos  Botulorum  as  incident  to  his  office  and 
not  to  the  Crown ;  and  that  this  was  so  prior  to 
the  English  Act  37  Hen.  8.  c.  1.,  which  is  merely 
declaratory.— By  Littledale,  J. ;  If  the  Crown 
constitutes  a  court,  either  by  prerogative  or 
under  statute,  the  Crown  may  appoint  the  judges 
and  officers,  but  if  the  statute  authorises  the 
Crown  to  appoint  the  judges,  and  is  silent  as  to 
the  officers,  the  oppointment  of  the  officers  rests 
with  the  court  itself,  but  may  by  prescription  or 
otherwise  be  vested  in  some  member  of  the 
court  Thus  the  right  of  the  Chief  Justice  of 
the  Queen's  Bench  to  appoint  the  officers  of  the 
court  has  been  acquired  by  prescription.  If  the 
Crown  has  once  waived  the  right  of  appointing 
officers  it  cannot  afterwards  interfere.  Conse- 
quently the  justices  in  sessions  would  have  the 
right  to  appoint  the  necessary  officers  if  no 
Custos  Rotulorum  had  been  appointed.  The 
legal  custody  of  the  records  is  in  the  justices, 
the  actual  custody  is  in  the  Custos  Rotulorum. 
The  offices  of  Custos  Rotulorum  and  clerk  of 
the  peace  are  offices  created  within  legal  memory, 
and,  therefore,  there  can  be  no  prescription 
affecting  them.  The  clerk  of  the  peace  as  well 
as  the  clerk  of  assize  is  clerk  and  attorney  for 
the  Crown  as  regards  those  matters  which  affect 
the  Crown.  A  new  county  will  follow  the  rule 
of  old  counties.  The  rights  of  the  Crown  and 
other  persons  in  England  touching  the  formation 
of  courts  of  justice  are  the  same  in  Ireland  by 
virtue  of  Poyning's  law.  Harding  against 
Pollock  -  -  -  -     341 

2,— Eight  of  Crown  to  Booty  and  Prize 
Money^Intertst  of  Captor-^Efect  of  Trea- 
sury Minutes  and  King's  Warrant  —  Trust 
for  the  Captor.']  In  the  war  against  the 
Pindarees  and  Mahrattas  in  1817,  stores  and 
treasure  were  captured  by  the  troops  of  His 
Majesty  and  the  East  India  Company.  Part, 
known  as  the  Deccan  booty,  was  seized  by 
the  army  of  the  Deccan  under  the  orders  of 
Sir  T.  Hislop ;  another  part  was  seized  by  small 
detachments  acting  independently.  The  Mar- 
quis of  Hastings,  Governor  General  of  India, 
was  commander  of  "  the  Grand  Army,"  which 
took  no  part  in  the  actual  capture  of  booty. — 
The  Lords  Commissioners  of  the  Treasury,  to 
whom  it  was  referred  to  consider  and  report 
upon  an  equitable  distribution,  in  a  mmute  of 
6th  February,  1823,  recommended  that  a  grant 
of  the  booty  should  be  made  to  trustees  to  pre- 
pare a  scheme  for  distributing  it  in  accordance 
with  the  principles  of  actual  capture.  By  a 
royal  warrant,  dated  March  22,  1823,  under  the 
sign  manual,  the  booty  was  granted  on  trust  to 
the  Duke  of  Wellington  and  Mr.  Arbuthnot, 
who  were  authorised  to  prepare  a  scheme  in 
pursuance  of  the  Treasury  minute. — At  the 
suggestion  of  the  trustees  the  Lords  of  the 
Treasury,  in  a  second  Treasury  minute  dated 
16th  January,  1826,  laid  down  principles  dif- 
ferent from  Uiose  stated  in  the  first  minute; 
and  warrants  under  the  si^  manual  of  80th 
September,  1825,  and  15th  February,  1828,  ex- 
pressed approval  of  a  scheme  prepared  in  ac- 
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cordanoe  with  the  SACond  Treasury  minute.  The 
e£fect  of  the  change  was  to  authorise  distributum 
of  the  booty  more  in  aceordaooe  with  the  pxin.- 
ciple  of  constructive  capture  than  was  laid  down 
in  the  Treasury  warrant  of  March  23,  1823,  to 
the  prejudice  of  Sir  T.  Hislop  and  the  Deccan 
army,  the  actual  captors,  and  to  the  advantage 
of  the  Marquis  of  Hastings  and  the  Grand  Armj-. 
—On  the  10th  of  October,  1820,  and  the  let  of 
December,  1822,  the  Marquis  of  Hasting  gave 
to  A.  two  several  indentures,  whereby,  m  oon' 
sideration  of  advances  made  to  him  and  to 
secure  repayment  thereof,  he  assigned  to  A.  all 
his  expectant  share  and  interest  in  the  Deocan 
prize  money.  The  Marquis  of  Hastings  died 
in  November  1826  before  any  distribution  took 
place.  Bill  filed  by  A.  to  establish  under  the 
indentures  title  to  the  share  accruing  to  the 
Marquis's  estate. — Held  by  the  Lord  Chan- 
cellor (on  appeal  from  the  Master  of  the  Bolls)  : 
That  the  Crown  has  absolute  discretion  in  the 
disposal  of  booty  of  war,  and  can  revoke  or 
modify  at  will  any  scheme  for  distributioa. 
That  no  trust  which  could  be  enforced  by  a 
court  of  equity  was  created  by  the  minutes  or 
warrants  providing  for  distribution.  Af.wxAifPBa 
AGAINST  The  Dukr  of  Wbllingtoh  -    763 

as  to  Courts  of  Justice       -        345|  357 

as  to  peerages         -  671,  674,  909 

in  time  of  Henry  8.  -  -     366 

PEEVAEICATION      OP      WTT- 

KESSES        -  -  -    931 

See  l^iviLBOB.    1. 

PRESUMPTIOir  OP  MALICE. 

See  LiBBL.     1. 

PBESCBIPTION. 

See  Lancaster,  Dught  op. 

PEHrrEE- Liability  of  -15,66 

PEIVILEGE— L— i'rtnVaye  of  Members  of 
Parliament— Contempt  of  Cowrt^Prevariea' 
tion  by  a  Witness,"]  By  an  order  made  by  the 
Lord  Chancellor  on  the  1st  February  1887,  the 
Master  was  ordered  to  inquire  to  what  persons, 
other  thauL.  W.,  the  custody  of  his  infent 
children  should  be  committed.  It  was  also 
ordered  that  L.  W.  should  be  restrained  from 
removing  them.  In  pursuance  of  this  order  the 
children  were  placed  under  the  care  of  K.  L. 
One  of  the  children  was  removed  by  L.  Vi. 
beyond  the  jurisdiction  of  the  Court.  By  an 
order  of  16th  July  1881  the  Lord  ChanceQor 
committed  L.  W.  to  the  Fleet  Prison.  L.  W. 
was  a  member  of  the  House  of  Commons. 
Motion  to  discharge  the  order.  —  By  Lad 
Brougham,  L.C. :  While  parliament&ry  priTilege 
protects  against  all  civil  process,  it  is  no  pro- 
tection in  criminal  matters  or  in  cases  of  con- 
tempt of  Court  in  not  obeying  civil  process,  if 
the  contempt  be  in  its  nature  or  incidents 
criminal.  Coke*8  dictum  in  4  Inst  85  ques- 
tioned. Prevarication  by  a  witness  upon  oath, 
though  not  amounting  to  peijury,  may  be 
punished  as  contempt  of  Court  In  bb  Mb. 
Long  Wbllbslbt  -  -  -     911 

2.  —  Royal  Palace — Privileae  attached  to 
Royal  Palaces^-Holyrood  Palace^Poinding 
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itithin  Royal  Palace.']  The  Conntess  of  Strath- 
more  obtained  in  1815,  from  Gcor^  S,  a  royal 
warrant  to  occupy  apartments  m  Holyrood 
Palace.  In  1820  William  Laing,  a  creditor  of 
the  Earl  and  Countess  of  Strathmore,  attempted 
to  force  an  entry  into  the  palace  for  the  pur- 
1)06C  of  executing  in  the  aptirtmcuts  which  she 
occapied.  a  poinding  of  pictures  belonging  to 
the  Countess.  Being  denied  admittance,  Laing 
obtained  letters  of  open  doors.  The  Earl  and 
Countess  presented  a  bill  of  suspension  and  in- 
terdict. The  Second  Division  of  the  Court  of 
Session  passed  the  Bill  to  try,  amongst  other 
questions,  whether  it  is  legal  to  execute  a  poind- 
ing of  debtor's  effects  within  the  palace  of  Holy- 
rood.  The  Lord  Ordinary  repelled  the  reasons 
of  suspension,  and  the  First  Division  adhered  to 
his  judgment.  No  Sovereign  was  residing  in 
Holyrood  at  the  time  when  the  attempt  was  made 
to  execute  diligence ;  but  the  palace  was  still  kept 
up  a^  a  royal  residence. — Held  on  appeal  from 
the  Court  of  Session,  by  Lcrtl  Gifford,  deliver- 
ing the  judgment  of  the  House  of  Lords  :  That 
Holyrood  was  still  a  royal  palace ;  that  actual 
residence  of  the  King  is  not  necessary  to  pre- 
serve the  privilege  belonging  to  it;  that  an 
attachment  of  movables  is  a  violation  of  that 
privilege;  and  that  the  judgment  appealed 
against  must  be  reversed.  Tns  Earl  and 
Countess  op  Stuathmorb  against  Laino 

207 
PBIVY   COIWCIL— Jurisdiction    of, 

as  to  booty       .... 

See  also  Armt. 

PBIZE. 

See  FiiEROOATivB.    3. 

—  assignment  of         -  -  «• 

—  difference  between  booty  on  land 

and  sea  -  -  - 

legal  nature  of        - 

prerogative  of  Crown  as  to 

See  also  Frsrogativb.    8. 

PBOCLAMATION      BT       LOBD 

LIEUTENANT. 

See  Conspiracy. 

**  PBOXPTEB,    THE  **  —  Quotations 

from     -  .  -       524,525 

PROPEBTT    OF    80YEBEION- 

Public  or  private  - 

PUBLIC  DOCUMENT. 
See  Trial  at  Bar. 

BECOaNITION     OF     FOBEION 

STATES. 

See  Loans,  Foreign. 

BECOBDEB  OF  LONDON— Position 

of        .  .  .  -587 

BEMOVAL  OF   SLAVES    FBOM 
ENGLAND. 

See  Slaves.    2. 

BENT—Collection  by  Catholic  Assoeia- 

tion  of  -  -  .  .  1034 

BEPLY— Right  of       .  .       271,477 

—  Attorney  General's  ...  IQI9 
BIOT  ACT— Construction  of  •  -  1029 

o    .15860« 
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776 

402 
778 
778 


-  1012 


BOBBEBY— Prevalence  in  1830  of      -  1025 
BOTUND A,  THE- Meetings  at  -  471,569 
BOYAL  FISH— Right  of  Sovereign  to  1014 
BOYAL  PALACE— Poinding  within  a. 
See  Pritilege.    2. 

BULES  AND  BEGULATIONS  FOB 

THE  GOVEBNMENT  OF 

THE  ABHY. 
See  Army. 

*  BUBAL  WAB  ''—See  King  against 

CorbeU  -  -  -     848 

SANCTUABY— Privilege  of,  in  Holy- 
rood  Palace      ...      207 
See  Priyileob.    2. 

SEA  —  Grants  of    rights    below    high 

water-mark       -  .  -  1012 

SECURITIES  OF  STATES    NOT 

BECOGNISED        -         -    999 

SHIPS  OF  WAB. 

See  Slaves.     1.  '^ 

SHIRE  CLEBK. 

See  Prbrogative.    2. 

SLAVES— l.^Slaverg-^Bighi  of  Action  for 
harbouring  Fugitive  Slaves — Nature  of  British 
Ship  of  War — Liability  of  Public  Officers  acting 
in  Good  Faith — Law  of  Colony  and  of  Conquered 
Country,']  The  plaintiff,  a  British  sabject,  was 
in  1815  a  merchant  in  Florida,  then  belonging 
to  Spain,  and  was  the  owner  of  about  100  negro 
slaves.  The  defendant,  Sir  A.  Cochrane,  was 
the  commander-in-chief  of  his  Majesty's  fleet  on 
the  North  American  station ;  the  defendant.  Sir 
G.  Cockbnm,  was  the  second  in  command.  On 
the  24th  February  1815,  88  of  the  plaintiff's 
slaves,  escaping  from  his  plantation,  went  on 
^board  one  of  his  Majesty's  vessels  lying  not  in 
^^Spanish  waters.  The  plaintiff  asked  the  defen- 
dant G.  C.  to  deliver  up  the  slaves.  G.  C.  told 
htm  that  he  might  see  them,  and  endeavour  to 
persuade  them  to  return.  They  refused,  and 
the  defendant  G.  C.  declined  to  compel  or  order 
them  to  quit  the  ship.  The  defendant  A.  C. 
instructed  the  defendant  G.  C.  to  convey  the 
slaves  to  the  British  colony  of  Bermuda,  whither 
they  were  taken.  Action  of  trover.  Verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  special  case. — Held,  on  motion  for 
new  trial,  b^  Bayley,  Holroyd,  and  Best,  J.J. : 
That  no  action  would  lie  in  the  above  circum- 
stances against  the  defeivdants. — ^By  Holroyd 
and  Best,  J  J". :  That  the  defendants  were  not 
bound  (even  if  they  were  entitled)  to  use  force, 
or  permit  force  to  be  used,  to  oompel  the  slaves 
to  quit  the  ship  and  return  to  the  plaintiff ;  that 
the  law  of  slavery  is  a  local  law  only.  "  The 
law  of  slavery  is  a  law  in  invitum;  and  when  a 
party  gets  out  of  the  territory  where  it  prevails, 
and  out  of  the  power  of  his  master,  and  gets 
under  the  protection  of  another  power  without 
any  wrongftd  act  done  by  the  party  giving  that 
protection,  the  right  of  the  master,  which  is 
founded  on  the  municipal  law  of  the  particular 
place  only,  does  not  continue,  and  there  is  no 
right  of  action  against  a  party  who  merely 
receives  the  slave  in  that  country  without  doing 
any  wrongful  act."  Holroyd,  J. — By  Holroyd 
and    Best,    J.J. :  That   when    on    board    an 
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RnglUh  ship  not  lyiog  in  territoml  waters, 
th«  fugitives  were  in  the  same  positioo  as  on  an 
inland  subject  to  English  If w.  « '^^  moment 
that  ther  (the  fugitive  slaves)  pat  their  feet  on 
bcM&rd  of  a  British  man-of-war  not  Ijing  within 
the  waters  of  East  Florida  *  *  *  those 
persons  who  licforc  had  been  slaves  were  free." 
lJcj*t,  J.  —liy  Bayley,  J. :  That  in  order  to  sup- 
port an  action  against  persons  in  the  position  of 
defendants  for  such  conduct  as  that  compkined 
of  it  was  neoe.Htiary  to  show  that  they  had  acted 
tnnM  fide. — Held  by  Holroyd,  J. :  If  a  country  is 
tliscovcred  and  colonised  by  Englishmen  the 
inhabitants  are  governed  bv  English  law.  In  a 
conquered  country  the  old  law  prevails  until 
altered  by  the  King  in  Council.  Foxbes 
AGAINST  Cocheanb  a^d  Cockburn  -  147 
2,^ Stains  of  Slaves — SommersetCs  Case — 
Forbes  v.  Cochrane — Removal  of  Slaves  from 
England — Slavery  in  West  Indies — Villenage.'\ 
Mrs.  Allen  brought  from  Antigua  to  Englana 
in  1822,  a  domestic  slave,  Grace,  who  lived 
with  her  m  this  country  until  1823,  and  who 
then  voluntarilpr  returned  with  her  to  Antigua, 
and  who  contmued  to  reside  there  as  her  do- 
mestic slave  until  August  1825,  when  Grace 
was  seized  by  an  officer  of  the  customs  at 
Antigua  as  forfeited  to  the  King  for  having 
been  illegally  imported  in  1823.  The  Judge  of 
the  Vice-Admiralty  Court  of  Antigua  decreed 
that  Grace  should  be  restored  to  her  owner. 
By  Lord  Stowell  on  Appeal  to  the  High  Court 
of  Admiraltv:  That  temporary  residence  in 
England  without  manumission  suspends,  but 
does  not  extinguish,  the  status  of  slaver}*  of  a 
person  who  after  such  residence  volontarilv 
returns  to  a  country  where  slavery  is  legal. 
That  the  decision  of  the  Court  of  King's  Bench 
in  Sommersetfs  case  relates  solely  to  the  status 
of  a  slave  while  in  England.  That  the  case  of 
Forbes  v.  Cochrane  is  merely  a  decision  of  the 
Court  of  King's  Bench,  that  certain  rights  and 
immunities  attach  to  ships  of  war,  and  that  any 
attempt  by  force  to  remove  fugitive  slaves  from 
such  ships  b  illegal.  That  slaves  coming  into 
England  cannot  1^  sent  out  of  this  country  by 
any  legal  process  executed  here.  That  slavery 
in  the  West  Indian  Colonies  was  the  creation 
-  of  custom,  to  which,  owing  to  the  circumstances 
of  its  origin,  the  maxim  malus  usus  abolendus 
est  is  not  applicable.  —  Relation  of  villenage 
to  slarenr  observed  npon.    The  Slave  Grace 

273 

effect  of  residence  in  England  of     -  282n 

•*— -  legality  of  traffic  in  -        152,  288 

— •  property  in  •  -  -  -     163 

SLATEBY— History  in  Enghind  of  -  164 
— *  in  West  Indies        -  -  -     288 

local  nature  of        -  154,  158,  161, 168 

SOTEBEIGH  BUlSQ^Foreign  Sovereign 
suing — Ambassador  suing — Rights  of  Claim- 
ants under  TVeu/y.]  By  certain  treaties  the 
Government  of  France  agreed  to  pay  to  Spain 
a  snm  of  money  to  be  distributed  amopg  sneh 
Spanish  subjects  as  had  claims  agahist  the 
French  Government.  M.,  an  agent  appointed 
by  the  King  of  Spain,  deposited  with  H.  and  W. 


SOVERSiaM  SnXKiSt-eamiimted. 
in  London  a  part  of  the  money  received  from 
the  Government  of  France.  M.  refused  to 
driver  the  money  to  the  King  of  Spain.  Bill 
filed  in  the  name  of  the  King  of  Spiun,  atatiog 
the  above  facts,  and  asking  for  diaoovery,  ac« 
count,  and  payment  of  the  money  into  court 
A  demurrer  was  overruled  by  the  Lord  Chan- 
cellor.— Held  on  appeal  to  the  Houae  of  Lords, 
by  Lord  Lyndhurst,  L.C.,  and  Lord  Bedeadak : 
That  the  foreign  Sovereign  coold  maintain  the 
suit. — By  Lord  Lyndhurst,  L.C. :  Hiat  an  am- 
bassador cannot  sue  on  behalf  of  his  Sovereign : 
That  the  Court  of  Chancery  conld  not  ooforce 
against  the  King  of  Spain  the  trust,  if  any, 
created  by  the  treaties.  That  the  Spani^ 
claimants  need  not  be  made  parties  to  the  suit 
KiNQ  OF  Spain  against  Hdllstt  aivd  Widder 

305 
SPECIAL  OOMiaSSIOH  AT  WIV- 

CHBSTES  *  SALISBVBT    797 

STATE,  FOREIOH. 

See  Loans,  Forsign. 

-i—  —  evidence  as  to  existence  of     -     987 

—  — —  recognition  of  -  -    986 

—  Sovereign,  action  by. 

See  SoTERBioN  Suing. 
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13  Edw.  I.  c.  80.— Sto^Mte  of  West- 
minster  ...      255,847 

17  Edw.  2.  St.  1.  c.  14.— i?<>yo/Pref«SFa/irell4 
1  Edw.  3.  c.  2.— JM«/tc«»  of  the  Peace  360 
c.  16.—  „  „  360 

18  Edw.  3.  c.  I.—      „  „  370 

c.  3.  .  .  .     360 

20  Edw.  S.Stalute  of  Northampton  -  361 
25  Edw.  8.  St  1.— X/i«M  .  no,  114, 116 
34  Edw.  3.  c.  I, -Justices  of  the  Peace    349, 

361,368,368,370,378 

1  Edw.  4.  c.  I, —Confirmation  ef  Title  688 
URic.2.c.2.     .  .  .    761,758 

12  Ric.  2.  c.  10,— Clerh  of  Justices    -   350, 

363,375 

14  Ric.  2.  c.  l^.— Justices  of  the  Peace 

350,363 

I  Hen.  4.  c.  2,— Reversal  of  Attainder    753 

I I  Hen.  7.  o.  15.— Ctislot  Rohdonm  -  350 
87  Hen.  8.  c.  1.— C/er*«  ^the  Peace  353 
Q.l,—Custo8  Rotulorum    -    346,346, 

368,353,366,358,361, 
364,365,869,378,377 
3   &  4  Phil  &   Mar.  c.  9.— King's 

Countg        -  -  -        368,369 

1  Jac.  c.  13. — Parliamentary  Privilege     919 

13  &  14  Car.  8.  c.  3.— Lord  Lieu- 
tenant •  -     196 

C.4.         •  -  -     545 

1  WiL  &  Mar.  st.  L  c.  21.— Cusios 

Rotulorum  ...  371,374 
1  &  8  WilL  &  Mar.  c.  8.— Power  of 

Lords  Commissioners  •  •     197 

9  &  10  WUl.  3.  c.  n.^Slaves  •     165 
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60  Geo.  8.  and  1  Geo.  4.  c.  i.^Right 

of  Traversing  -  -         642,652 

1  Geo.  4.  c.  27.— OerA  of  Peace         -     368 

e.^7.^Robbery  from  the  Person    1030 

4  Geo.  4.  c.  bA.^Threatening  Letters  1030, 

1031 
'— C.61 998 

6  Geo.  4.  c.  4.— C^iOo/tc  AssoeiaHon    1033, 

1044, 1045 

7  &  8  Geo.  4.  e.  80.  .  -  1028,1030 
10  Geo.  4.  e.  1  .^Unlawful  Assemblies  656 
28yictc.  18.— J?^Al^i?ep/y  .   1021 

SUBSEVDIS  OF  DiainTIES. 

See  DiQiOTiBS. 
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ing  of  -  .  -  .    1031 
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effects  of  -  -  1029 
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breach  of  pti?i]ege  by  -  -     808 

— —  — ^-remarkB  on  Royal  Household  bj  493 
TBADUra   BT   fOBBiaN   AK- 
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TBEATIE8  BETWEEN  GBEAT 
BEITAIN— Constraction  of  - 

TBEATT  BETWEEN  GBEAT 
BBITAIN      AND      THE 

UNITED  STATES  OF  1873. 

•  See  Alien.    I . 

1785  -         -         -         •  I09n 

TBIAL  AT  BAB  —  Ulerest  of  the  Crown 
— Dmchy  of  Cornwall — Nature  of  the  Estate 
of  the  Duke  of  Cornwall— Evidence— Public 
bocum/cnts — Attorney  GeneraPs  right  to,  re- 
ply,"]  Rowe,  a  •*  conventionary  tenant  '*  of  a 
manor  in  Cornwall,  sunk  a  .shaft  ■  and  raised 
copper  ore,  which  Brenton,  as  agent  for  persons 
claiming  to  be  lessees  of  minerals  under  the 
Crown  in  right  of  the  Buchy  of  Cornwall, 
removed.  Action  of  troyer  by  the  executor  of 
Howe.  The  Attorney  General  in  person  sug- 
gested that  the  Crown  was  interested  in  the 
action,  and  claimed  a  trial  at  bar.— Held  by 
Tenterden,  C.J.,  delivering  the  ju^ment  of  the 
Court  of  King's  Bench,  that  the  Crown  mav  of 
right  claim  a  trial  at  Bar  of  an  action  in  which 
it  is  interested,  and  that  a  rule  absolute  will, 
on  the  application  of  the  Attorney  Genotd  in 
person,  he  made  in  the  first  instance.  That  an 
enrolment  of  a  lease  in  the  Duchy  Office  is 
evidence  as  if  it  were  an  enrolment  by  the 
Crown,  and  that  it  is  immaterial  whether  the 
Duchy  is  in  possession  of  the  Crown  or  of  the 
Duke.  *'  The  estate  of  the  Duke  of  Cornwall  is 
one  of  a  very  peculiar  nature ;  there  is  nothing 
like  it  existing  in  this  country ;  it  is  an  estate 
vested  iu  the  Duke  of  Comwal],  when  there  is  a 
Duke  of  Cornwall,  and  when  ihere  is  no  Duke 
of  Cornwall  it  is  vested  in  the  Crown.  To  say 
that  one  rule  shall  prevail  as  to  the  formation  of 
documents  or  the  evidence  of  these  documents, 
when  the  Duchy  is  in  the  hands  of  the  Duke, 
and  that  another  rule  shall  prevail  when  the 
Duchy  is  in  the  hands  of  the  King,  would  be 
accompanied  with  great  confhsion  and  injustice. 
Whatever  is  done  during  the  existence  of  a 
Duke  is  to  be  considered  in  the  same  manner  as 
if  it  was  done  to  the  Crown.''  Lord  Tenterden, 
C  J. — On  aocount  of  the  interest  of  the  Crown 
in  the  Duchy  of  Cornwall  all  acts  which  affect 
the  revenues  of  the  Duchy  are  to  be  oonsidered 
as  public  acts,  and  an  instrument  affecting  such 
revenues,  though  not  executed  by  the  parties  to 
to  an  action  or  their  privies,  is  admissible  in 
evidenee.^Semble,  That  in  an  action  in  which 
witnesses  are  called  by  plaintiff  and  defendant 
and  the  Crown  has  intervened  on  behalf  of  the 
Utter,  the  Attorney  General  has  not  the  right  to 
a  general  reply.  (3  Man.  &  Kyi.  804.)  Kowe, 
ExBcuTon  OF  Joshua  Rows,  agaiicst  Bbbn- 
TON 261 

ITHIOH.— ^c^  of  Union  with  Ireland— Pight 
of  the  Crown  to  create  Irish  Peers — Construc- 
tion of  Grants  in  favour  of  the  CrownA  The 
Fourth  Article  of  the  Act  of  Union  with  IreUind 
(89  &  40  Geo.  8.  c.  67.)  prohibited  the  creation 
of  a  new  Irish  peerage  except  so  often  as  three 
of  the  Irish  peerages  existing  at  the  Union  shall 
become  extmct  It  further  provided  that  **if 
any  peerage  shall  at  any  time  be  in  abeyance, 
such  peerage  shall  be  deemed  and  taken  as  an 
existing  peerage  )   and   no  peerage  shall   be 
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deemed  extinct  unless  on  default  of  claimants 
to  the  inhcritaDcc  of  such  peerage  for  the  space 
of  one  year  from  the  death  of  the  person  who 
Bball  have  been  last  poshcssed  thereof ;  and  if 
no  claim  hhall  be  made  to  the  inheritance  of 
buch  i>ecragi',  in  siu-h  form  and  manner  an  may 
from  time  to  time  be  prescribed  by  the  J  louse 
of  Lords  of  the  United  Kingdom,  bdorc  the  ex- 
piration of  the  said  period  of  a  year,  then  and 
in  that  case  such  peerage  shall  be  deemed  ex- 
tinct ;  providcil  tlmt  nothing  herein  shall  ex- 
ehule  any  person  from  afterwards  putting  in  a 
claim  to  the  peerage  so  deemed  extinct ;  and  if 
such  claim  shall  be  allowed  as  valid  by  judg- 
ment of  the  House  of  Lords,  such  peerage  shall 
be  considered  as  revived  ;  and  in  case  any  new 
creation  of  a  peerage  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  have  taken  place 
in  the  interval,  in  consequence  of  the  supposed 
extinction  of  such  |>eerage,  then  no  new  right 
of  creation  shall  accrue  to  His  Majesty  in  con- 
'^equenee  of  the  next  extinction  which  shall  take 
place  of  any  peerage  of  Ireland  " — Sir  IJ.  Hloom- 
tield  in  1825  was  created  a  baron  of  the  king- 
dom of  Ireland  by  a  patent  which  recited  that 
three  peerages  had  become  extinct.  Although 
no  claim  for  one  of  those  peerages  for  above  a 
year  after  the  death  of  the  last  peer  had  been 
put  in,  a  subsequent  claim  to  the  peerage  was 
allowed  by  the  House  of  Lords  in  1828.  Con- 
sequently, only  two  peerages  were  in  fact  ex- 
tinct at  the  date  of  the  creation  of  haron 
Hloomfield.  Subsequently,  four  peerages  of  Ire- 
land became  extinct,  and  in  1830  a  new  baron 
of  the  kingdom  of  Ireland  was  created  by  patent 
The  question  whether  the  grant  of  the  Bloom- 
field  peerage  was  valid  was  referred  by  the 
Crown  to  the  Honse  of  Lords,  and  the  House 
referred  it  to  the  Committee  for  privileges. — 
Held  by  Lord  Brougham,  L.C.,  and  Lord  Wyn- 
ford  in  the  Committee:  That  the  patent  was 
valid,  and  that  the  rights  conferred  by  the 
patent  on  the  peer  could  not  be  taken  away 
from  him  by  the  revival  of  a  dormant  claim. 
That  such  revival  affected  only  the  right  of  the 
Crown  to  create  future  peerages.  The  right 
of  the  Crown  to  confer  a  peerage  exists  at  Com- 
mon Law,  and  could  only  be  taken  away  by 
direct  words.  —  By  Lord  Brougham,  L.C.J. : 
The  Crown  is  an  exception  to  the  general  rule 
as  to  the  construction  of  grants  against  the 
grantor,  and  grants  to  which  the  Crown  is  a 
party  are  to  be  construed  in  favour  of  the  Crown. 
The  Bloomfield  Tkeuagb  Clajm  •  005 
UNION  WITH  lEELAND-Act  of  905 
USEFUL  KNOWLEDGE  —  Society 

for  the  diffusion  of       -  -     858 

UNLAWFUL  ASSOCIATIONS. 

See  CoxspiuAcr. 
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WAGES     OF    AGBICULTUBAL 

LABOURERS         -     517, 793n 

conspiracy  to  raiae  -  -  .     574 

WAIVER  OF  RIGHTS  OF  THE 

CROWN  -    346 

WAR  —  SUile  of  Wtir—Acls  of  Executive 
Government — Bootu — Jurisdiction  of  MuHi- 
cipal  Courts -^Jurisdiction  of  Supreme  Court 
of  Bombay.]  The  appellant  E.  was  appointed 
on  ]5th  December  1817  by  the  Mattiuls  of 
Hastings,  then  Grovemor-Oeneral  of  India,  sole 
Commissioner  of  the  territory  conquered  from 
Bajee  Row,  the  Peishwa.  £.,  on  the  llth 
February  1818,  issued  a  proclamation,  ijl  which 
he  described  the  measures  to  be  taken  for  the 
settlement  of  the  dominions  conquered  from 
Bajce  Kow.  By  a  letter  rlated  February  6,  181$, 
E.  appointed  the  appellant  B.  provisional 
collector  and  magistrate  of  the  city  of  Poonah, 
the  capital  of  Bajee  Kow*s  territory  and  the 
adjacent  countrj'.  The  letter  contained  direc- 
tions  to  R.,  and  stated  that  *'  the  first  considera- 
tion is  to  deprive  the  enemy  of  his  resonrces, 
and  in  this  and  all  other  points  everything  must 
be  made  subservient  to  the  conduct  of  the  war." 
The  Peishwa,  who  had  been  defeated  at  Kirkee 
on  the  16th  of  November  1817,  surrendered 
with  his  army  at  Kandeish  on  Jane  3,  1818. 
Some  of  the  fortresses  of  the  Peishwa  held  oat 
until  June  1818,  and  hostilities  did  not  entirely 
end  until  December  1818.  N.,  treasurer  of  the 
Peishwa,  left  Poonah  with  him.  Ue  did  not, 
however,  remain  with  the  Peishwa,  but  went  to 
the  fortress  of  Ryegur,  of  which  he  was 
governor.  On  the  surrender  of  the  fortress  on 
May  9,  1818,  he  returned  to  Poonah.  He  was 
seized  by  orders  of  the  defendant  R.,  and  con- 
fined there  until  he  gave  up  certain  treasure, 
which  R.  alleged  was  the  property  of  the 
Peishwa.  The  executor  of  N.  brou^t  in  the 
Supreme  Court  of  Bombay  an  action  of  trover 
for  the  property  so  seized  against  E.  and  B.  and 
the  East  India  Company,  and  recovered  judg- 
ment against  E.  and  R.  for  1,754,290  rupees. 
They  appealed  to  the  Privy  Council. — Held  by  a 
Committee  of  tlie  Privy  Council  that  the  acts 
complained  of  were  done  during  war,  and  that 
the  Supreme  Court  of  Judicature  at  Bombay 
had  no  jurisdiction  to  inquire  into  them. — ^The 
respondents  were  subsequently  heard  on  the 
question  whether  the  property  seised  was  the 
property  of  the  Peishwa  or  the  private  property 
of  N.— Held  by  a  Committee  of  the  PriTy 
Council,  that  the  appellants  had  net  made  out  a 
case  for  relief.    Hebbacuund  Bkorsechund 

AGAINST  ElPHINSTONE  AND  AKOTHER  -        379 
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